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1 The President of the United States of America to Martin Herz 
| and John K. Mayo greeting : 

You are hereby commanded that vou and each of you pe rsonally appear 
before the judges of the circuit court of the United States of America for 
the southern district of New York, i ‘4 the second circuit court, in equity, 
on the first Monday of August, A. D. 1880, wherever the said court shall 
then be, to answer a bill of complaint exhibited against you in the said 
court by William Gardner, Oliver L. Gardner, and Jane E. Gardner, and 
do further and receive what. the said court shall have considered in that 
behalf. And this you are not to omit under the penalty on you and each 


ot you of two hundred and fitty dollars. 


Witness, honorable Morrison R.. Waite, Chief Justice of the Supreme 
Court of the United States, at the e ity of New York, on the 21st d: AV of 
June, in the year one thousand eight hundred and eighty, and of the In- 


dependence of the United States of America the hundred and fourth. 


| L. S. | JOHN I. DAVENPORT, Clerk. 
GiFFORD & GIFFORD. 
( ompll’s Sol’rs. 

The defendants are required to enter appearance in the above cause in 
the cle we othice ot this court on or bef fore the first Monday ot August, 
L880, or the bill will be taken pro confesso against them. 

J. 8 zp. Clerk. 
? (Endorsed :) 
I hereby certify that on the 12th dav of July, 1880, at the city of 
New York, in my district, 1 personally se rved upon the within-named 


Martin Herz, by e xhibiting to him the within original, and at the same time 


leaving with him a copy thereof. 
John K. Mayo not found. 
Dated August 2, 1880. | 
LOUIS F. PAYN, 

U7. S. Marshal, aay 3 SS, eae ge 


U.S. eireuit court. Filed Aue. 4, 1880. John I. I avenport, clerk. 


3 In the eireult eourt of the United States. In equity. 


To the honorable the judges of the circuit court of the United States for 
the southe rn district of New York: : 

William Gardner, of the city of New York, and Oliver L. Gardner and 
Jane E. Gardner, of the city of Brooklyn, State of New York, bring this 
their bill of complaint against Martin Herz and John K. Mayo, copart- 
ners, doing business in the city of New York under the name and style 
of Herz & Company. 

And thereupon your orators compl iin and say: 

That they are informed and believe that George Gardner was and is 
the original’ and first inventor of new and useful improvement in chair 
seats, fully described in the letters patent hereinafter mentioned, and which 
had not been known or used be fore his said invention, and which had not 
been for more than two years prior to his: applic: ition for a patent, as here- 
inafter mentioned, in p sublie use or on sale. 
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And your orators further show unto your caiacinetha at ig George Gard- 
ner, beine desirous of obtaining an exclusive property 1 in. said invention, 
duly made application in wv ritine to 1 - Commissioner of Patents of the 
United States 2s eri te such desire, and praving that letters patent of the 
United States might be granted there rt ,and com plied with all the statures 
of the United States in ¢ such case made and provided, 

And your orators further show unto vour honors that on or about the 
date of such application, aud prior to the granting of the letters patent 

hereinafter mentioned, the said George Gardner, by an instru- 
| ment in writing bearing date the 26th day of April, 1872, sold, 

assigned, transferred, and set over unto your orators, William Gard- 
ner and Oliver L. Gardner, two undivided thirds of all his right, title, and 
interest in and to his said invention, and the letters patent therefor when 
eranted, which said assignment was duly recorded in the Patent Office of 
the United States on the 2d day of May, 1872, as by said assignment 
and the certificate of such recording 1 the ‘reto al ftixed, or duly alt the nticated 
copies thereof, ready in court to be produced, will fully appear. 

And your orators further show unto your honors that the said George 
Gardaer and your orators, William Gardner and Oliver L. Gardner, did, 
on the 21st day of May, 1872, upon due application therefor, obtain let- 
ters patent of the United States for said invention, in due form of law, 
under the seal of the Patent Office of the United States, signed by the 
Secretary of the Interior, and countersigned by the Commissioner of Pat- 
ents of the United States, bearing cate the day and year last aforesaid, 
and numbered 127045, whereby there was granted and secured to them, 
and after the date of said letters patent, the full and exclusive right and 
liberty of making, constructing, using, and vending to others to be used. 
the said invention and improvements, as set forth in said letters patent, 
which are now remaining on record in the Patent Office. 

And your orators further show unto your honors that on or about the 
28th day of June, 1872, said George Gardner, by an instrument in writing 


their heirs, administrators, or Ala forthe term of seventeen years from 


bearing that date, sold,-assigned, trausferred, and set over unto Joanna 
Garduer and — orator Oliver L. Gardner all his right, title, and inter- 


est In and to’ said letters pate nt, which instrument was duly recorded in 
the Paten nt Office of the United States, as by said assignment and 

5  . the certificate of such recording thereto affixed, or duly authenticated 
copies the reo, ni snc LO be produced, will fully appear. 

And vour orators further show unto your honors that on or about the 
YAth day of Octobe - L875, your orator Oliver Ps Gardner, by an in- 
strumeat in writing bearing that date, sold, assigned, transferred, and set 
over unto George Gardner al! his right, title, and interest in and to said 
letters patent, which said instrument was duly recorded in the Patent ¢ ihee, 


cls by said calaaaaas ntand the certificate of such recording thereto athixed, 

or duly authenticated copies thereof, ready in court to be produced will 
¥ appear ; 

And your orators farther show unto your honors that on or about the 

13th day of November, 187 t, the said George Gardner, by an instrument 

in writing bearing that date, sold, assigned, transferred, and set over unto 

your oratrix, Jane E. Gardner, one-half of all his right, title, and a st 


or } 


in and to said letters patent; which said instrument was duly recorded ji 
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the Patent Office, as by said assignment and the certificate of such reeord- 
ing thereto affixed, or duly authenticated copies thereof, ready in court to 
be produced will fully appear. 

And your orators further show unto your honors that the said George 
Gardner, on or about the 6th day of March, 1876, by an instrument 
1 writing bearing that date, sold, assigned, transferred, and set over 
unto your oratrix, Jane KE. Gardner, an “soe one-twelfth part of all 
his right, title, and interest in and to said letters patent; which said assign- 
ment was duly recorded in the Patent Office, as by said assignment and 
the certificate of such reeording thereto affixed, or duly authenticated 
copies thereof, ready in court to be produced will fully appear. 


And vour orators further show unto your honors that on or about 

Py | - E * ] aga i 7 : ‘ } ° 
6 . the 6th day of March, 1876, the said Joanna Gardner, by an in- 
strument in writing bearing that date, sold, assigned, transferred, 


and set over unto George Gardner all her right, title, and interest in an 
to said letters patent; which said instrument was duly recorded in the 
Patent Office, as by said assignment and the certificate of such recording 
thereto affixed, or duly authenticated copies thereof, ready in court to be 
produced will fully appear. 

And your orators further show unto your honors that said George 
Gardner, William Gardner, and Jane E. Gardner, having for good and 
lawful cause surrendered said letters patent to the ¢ ‘ommissioner of Pat- 
ents, and having made due application therefor, and having in all thing 
complied with the acts of C ongress In such case made and provided, did. 
on the 4th day of July, 1876, obtain new letters patent, being for the 
sume invention, for the residue of said term, and which were marked No. 
7203, and were issued in clue form of law, under the seal of the Patent 
Office of the United States, signed by the Secretary of the Interior, and 
countersigned by the Commissioner of Patents, and bearing date the day 
and year last aforesaid, which reissue letters patent are now remaining on 
record in the Patent Office. : 

And your orators further show unto your honors that the said last- 
mentioned George Gardner, on or about the 17th day of January, 1877, 
by an instrument in writing bearing tha date, sold, assigned, transferred 
and set over unto your orator Oliver L. Gardner all his right, title, and 
interest in an«! said to reissue letters patent; which said instrument was 
duly recorded 1 the Patent Oftice, as DY said assign ni nt and the certifi- 


eate of such recording thereto athxed, or duly authenticated copies thereof, 
ready in court to be produ ced will fully appeal 
7 And your orators further show unto your honors that they, 


having for good and lawful ea Ise surrendered said letters patent 

to the Commissioner of Patents, and ‘ aving made due application there- 
for, and having in all things complied with the acts of Congress in such 
case made and_ provided, did, on the 24th day of f se eel 1880, obtain 
new letters patent, being for the same invention, for the residue of said 
term. and which were marked reissue No. 9094, and were issued in due 
— of law, under the seal of the Patent Office of the United States, signed 
by the Secretary of the Interior, and countersigned by the Commissionet 
’ Patents, and bearing date the day and year last aforesaid, as by said 
soa patent, or a duly authenticated copy thereof, ready in court to be 


produced will fully. appear. 
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And your orators further show unto your honors that by virtue of the 
premises they became and now are the sole and exclusive owners of. said 
reissue letters patent No. 9094 and invention, and of all the rights and 
privileges granted and secured, or intended to be granted and secured, 
thereby. And that since they became the owners thereof as aforesaid 
they have invested and expended large sums of money, and have been to 
great trouble in and about'said invention, and for the purpose of carrying 
on the business and manufacturing and selling chair seats made according 
to said invention, and making the same profitable to themselves and _ use- 
ful to the public; and that said invention has been and is of great benefit 
and advantage; and that chair seats have been made according to said in- 
vention and sold bv your orators to great advantage to the publie ; anc. 
that the public hawe generally acknowledged and acquiesced in the afore- 
said rights of your orators; and your orators believe that they will realize 
and receive large gains and profits therefrom if infringements by said de- 

fendants and their confederates shall be prevented. 
8 Yet the said defendants, well knowing the premises, and the 

rights secured to your orators aforesaid, but contriving to injure 
your orators and to deprive them of the benefits and advantages which 
might and otherwise would accrue unto them ‘from said invention, after 
the issuing of said reissue letters patent, No. 9094, as aforesaid, and before 
the commencement of this suit, did, as your orators are informed and be- 
lieve, at the city of New York, in said district, without the license or al- 
lowance and against the will of your orators, and in violation of their 
rights, and in infringement. of the aforesaid reissue letters patent No. 
9094, unlawfully and wrongfully, and in defiance of the rights of your 
orators, make and vend to. others, to be sold and used, chair seats made ac- 
cording to and employing and containing said invention, and that they 
still continue so todo; and that they are threatening to make and sell the 
aforesaid chair seats in large quantities, and to supply the market there- 
with, all in defiance of the rights acquired by and secured to your orators 
as aforesaid, and to their great and irreparable loss and injury, and by 
which they have been and still are being deprived of great ‘gains and 
profits which they might and otherwise would have eh ‘ined, but which 
have been received and enjoyed, and are being received and enjoyed, b 
the said defendants by and through their aforesaid unlawful acts siti 
doings. 

And your orators further show unto your honors, on inform: ition and 
belief, that said defendants have made and. sold large quantities of chair 
seats made according to and emploving and containing said invention, and 
that they have made and realized large profits and advantages therefrom : 
but to what extent and how much exactly your orators do not know, and 


pray a discovery thereot. And vour orators say, that the use of said in- 
vention by suid defendants. and their en paration for and avowed 
9g determination to continue the same, and their oiher aforesaid un- 


lawful acts, in disregard and defiance of the rights of your orators, 

have the effect to encourage and induce others to venture to intr Inge oe 
patent.in disregard of your orators’ rights. 

And your or itors further shi ww unto your honors th; at they h: ave cause cl 

notice to be given to said defendants of said infringements, and of the 


rights of your orators in the premises, and requested them to desist and 


Bins eka RR IRC ea he sea SY AEE a a te aac 
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refrain therefrom; but they have disregarded said notice, and refused to 
desist from said infringements, and still continue to make and sell said 
chair seats, 

And your orators pray that said defendants, -Martip Herz and John K. 
Mayo, and their and each of their servants, agents, attorneys, and work- 
men, and each and every’ of them, may be pe wat tually restrained and en- 
joined by the order and injunction of this honorable court from directly or 
indirectly making, constructing, using, vending, delivering, working, or 
putting Into practice, operation, or use, or 1n anywise counterfeiting or im- 
itating the said invention, or any part thereof, or any chair seats made 1 
accordanee therewith, Or like or similar CO those which they have hereto- 
fore made. or sold ; and that the said defendants may be decreed to pay the 
costs of this suit; and that your orators may have such further relief, or 
such other relief, as to this honorable court shall seem meet, and as shall 
be agreeable LO equity. 

May it please vour honors to grant unto your orators the writ of injunc- 
tion ada out of and under the seal of this honorable court, command- 
Ine, enjoining, and restraining said defendants, Martin Herz and John K. 
Mayo, and their and each of their servants, agents: attorneys, and work- 
meh. and each and CVe vv ot them. during thie pei lene \ ot this suit. as is 
hereinbefore in that behalf praved in regard to said perpetual injune- 

LiOn, 
lQ And forasmuch as your Oravtors Can have no adequate relief eCA- 

cept 11) this court * TO the end. theretore. that the snc detendants 
may, if they ean show why your orators shoul os not have the relief hereby 
praved, and may upon their and each of their corporal oaths, and accord- 
ing to their and each of their best and utmost etd remembrance, 
information, and beliet, full, true, direct, and perfect answers make to the 
premises, and to all the several matters hereinbefore stated and charged, 
as fully and particularly as if severally and separately interrogated as to 
each and every of said matters, and may be compelled to account for and 
pay to your orators the profits by them acquired, and the damages suffered 
by your orators from the aforesaid unlawful acts; and that the court may 
assess said profits and damages, and may increase the damages to a sum not 
exceeding three times the amount thereof. 

May it please your honors to grant unto your orators the writ of sub- 
pcena issued out of and under the seal of this honorable court, directed to 
the said defendants, Martin Herz and John Kk. Mayo, commanding them 
by a certain day, and under a certain penalty, to be and appear in this 
honorable court, then and there to answer the premises, and to stand ta 
-and abide such order and decree as may be made against them. 

And your orators will ever pray, ete. 
| WILLIAM GARDNER 
OLIVER L. GARDNER 
JANE E.. GARDNER. 


R. 


GIFFORD & GIFFORD, 

( omplts’ Sol’ rs, 
(GEORGE GIFFORD., 

Of Counsel, 
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1] UNITED STATES OF AMERICA, 
Southern District of New York, 
( vty and County of New Vork. R82 | 

On this 17th day of June, 1880, before me personally appeared Oliver 
L.. Gardner and Jane E. Gardner, the above-named complainants, who, 
being by me severally duly sworn, depose and say that they have read the 
foregoing bill of complaint subscribed by them, and know the contents 
thereof, and that the same is true of their own knowledge, except as to 
the matters therein stated on information and belief,and as to those matters 
they believe it to be true. 

[ SEAL. ] CHARLES M. EARL, 

Notary Public, N. Y¥. County. 
UNITED STATES OF AMERICA, | 
Southern District of New York. 
City and County of New York, ss: 

On this 17th day of June, 1880, before me personally appeared William 
Gardner, one of the above-named complainants, who, being by me duly 
sworn, deposes and says that he has read the foregoing bill of complaint 
subscribed by him, and knows the contents thereof, and that the same ts 
true of his own knowledge, except as to the matters therein stated on in- 
formation and belief, and as to those matters he believes it to be true. 

[SEAL. ] ADOLPH KIENDL, 

Notary Publhe, Kings County. 

Cert. filed New York County. 


(Endorsed :) U.S. cireuit court, southern district of New York. In 
equity. William Gardner and others vs. Martin Herz & John Kk. Mayo. 
Bill of complaint. Gifford & Gifford, compl’ts’ sol’rs, 32 Park Place, 
New York City. U.S. cireuit court. Filed June 21,1880. John 1. 
Davenport, clerk. | 


12 ’ United States circuit court, southern district of New York. 


WILLIAM GARDNER & OTHERS ) 
ag st. . 
Martin Herz & Jonn K. Mayo. }J 


Please to take notice that we are retained by and hereby appear for the 
defendants in the above-entitled suit, and hereby request you to enter our 
appearance in your office as solicitors for the defendants in this suit. 

Yours, &e., 
FROST & COE, 
Solicitors for Defendants, yay by; Broadway, New York. 


To JoHN I. DAVENPORT, 
Clerk of the United States Circuit Court, 
| Southern District of New York. 
13 (Endorsed :) United States cireuit court. southern district of 
New York. William Gardner & others ag’st Martin Herz & John 
K. Mayo. Notice of appearance. U.S. cireuit court. Filed Jul. 31, 
1880. John I. Davenport, clerk. Frost & Coe, def’ts’ solicitors, 233 


Broadway, N. Y. 
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14 U. >. eireult court, southern district of New York. 


WILLIAM GARDNER, OLIVER L. GARDNER, ) 
Jane EK. Gardner, complainants | 

aganst ° - In equity. 

Martin Herz AND JOHN Kk. MAyo, DEFEND- | 


ants. | 


The joint and several answer of Martin Herz and John K. Mayo to the 
bill of complaint of the above-named complainants, 


These defendants, jointly and severally, now and at all times hereafter, 
saving and reserving to themselves, and to each of them, all and all manner 
of benefit and advantage of exception that can or may be had or taken to 
the manifold errors, uncertainties, and insufficiencies of the said complain- 
ants’ said bill of complaint for answer to said bill, or to so much and such 
parts thereof as they are advised it is material or necessary for them to 
make answer unto, answering say 

I. They are informed and believe, and thereforeadmit, that on the 21st 
day of May, 1872, letters patent of the U nited States, numbered 127045, 
were issued to George Gardner, William Gardner, and Oliver Gardner for 
an alleged improvement in chair seats, and they admit that on the 4th day 

of July, 1876, letters patent purporting to be a reissue of said let- 
15 ters patent No. 127045, and numbered as reissued letters patent 

No. 7203 were issued to George Gardner, William Gardner, and 
Jane E. Gardner, and they admit that on the 24th day of February, 1880, 
letters patent, purporting to be a reissue of original letters patent No. 
127045, and said reissued letters patent No. 7203, and numbered as reissued 
letters patent No. 9094, were issued to the complainants herein, but these 
defendants deny that said George Gardner was the inventor or the first or 
original discoverer of the alleged invention described in said original letters 
patent No. 127045; they deny that the same had not been known and 
used by others prior to his alleged invention thereof as stated in said bill. 

They deny that said original letters patent No. 127045 and said re- 
issued letters patent No. 7203 were surrendered for good and lawful cause, 
xr that due application was made for said reissue of said letters patent, and 
that in applying for said reissue the requirements and conditions of the 
acts of Congress in such case-made and provided were in all things com- 
plied with, and deny that said reissues Nos. 7203 and 9094 were for the 
same alleged inventions as the said surrendered letters patent No. 127045 
and reissue No. 7203; and they deny that said George Gardner was the 
inventor or the first and original inventor and discoverer of the alleged 
inventions described and claimed in said reissued patents Nos. 7203 and 
9O94, 

They deny that said alleged invention was not at the time of said Gard- 
ner’s application for said original letters patent No. 127045 in public use 
oron sale with his consent and allow: ance, and they deny that said reissued 
letters patent No. 9094 secured to the complainants the exclusive right to 
make, use, and vend to others to be used, the said alleged invention. 

II. And these defendants, further answering, say that they have 
no knowledge or information, save from the bill of complaint herein 
as to the various assignments of said original letters patent No. 


_— So - 
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16 127045 and said reissued letters patent No. 7205 as set forth in said 


bill, and therefore de nv the same. 

[iI. And these defendants further deny that the said alleged invention 
patented as aforesaid is very valuab leand useful to the public, or that the 
public have gener: pd acquiesced in the complainants’ alleged exclusive 
right to the same, or that the complainants would, but for the: wronetul 
acts of the defendants and others alleged to be acting in concert with the mM, 
have made large gains and _ profits from the manufacture, use, and sale o 
the said alleged invention, or that said complainants have been or are now 
hindered from making large gains and profits by reason of any wrongt{ul 
acts of these defendants. | 

LV. And these defendants, further answering, deny that they have 
infringed upon said letters patent No. 9094, or violated any rights of these 
e that they are making chair Seats 


complainants in the premises, but alleg 
under and in accordance with and by virture of reissued letters patent No. 
3089, issued to John Kk. Mayo and others, August 18th, 1868, and of 
which said letters patent said John Kk. Mayo, one of these defendants, is 
now the owner. 

V. And these defendants, further answering, and not waiving, but still 
insisting upon all and singular the matters hereinbefore set forth, further 
say, upon information, advice, and belief 

That said George Gardner was not the inventor, or the true first and 
original inventor and discoverer of the thing or things patented in said 
original letters patent No. 127045, and in said reissued letters patent 
Nos. 7203 and 9094, nor of any material or ‘substantial part thereof 
deseribed and claimed in said letters.patent, or either of them, as new, but 
that prior to the supposed invention thereof by the said George Gardner 

the said thing or things so patented and deseribed ‘and claimed as 
17 new were patented, described, and represented in the following 
letters patent of the United States, as follows, viz: 

No. 9936, (Charles (700% Ivear, iS48, 

No. 11725, Moses E. Halsey, September 26, 1854. 

No. 16800, Edwin Kilbrun, Mareh 10th, 1857 

No. 20376, Austin S. Smith, May 25th, 1858. 

No. 19405, John H. Belter, | ‘ebruary 93d, oenige 

No. 26551, Dubois D. Parmelee, December 20th, 1859. 

No. 28309, Philander Shaw, May 15th, 1860. 

No. 23225, Zebulon B. Bellows, March 15th. 1859. 

No. 39220, Samuel L. Fitts, July 14th, 1863 

No. 48272, John Habermehl, June 20th, 1865. 

No. 51132, William Br: aabil November 28th, 1865. 

No. 51735, John K. Mayo, December 26th, 1865. 

No. 55658, George E. Horand, June 19th, 1866. 

No. 56554, John Habermehl, July 24th, 1866. 

No. 58682, Charles C. Semitt, October 9th, 1866. 

No. 67485, Alanson Bingham, August 6th, 1867. 

No. 69435, G. H. Hoagland, October Ist, 1867. 

Reissue No. 3089, John K. Mayo, August 18th, 1868. 

No. 84118, D. B: Hedden, November 17th, 1868. 

No. 54863, J: W. Cochran, May 22d, 1866. 

No. 85363, George Buchel, December 29th, 1868. 
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No. 82081, E. L. Buckingham, September 13th, 1868. 

No. 73605, Samuel B. Henry, January 21st, 1868. 

No. 95491, Allen Lapham, October Ist, 1869. 

Reissue 2016, Isaac B. Tice, June 27th, 1865. 

Also patented, or described, or represented in other letters patent, the 
numbers and dates of which and the names of the persons to whom granted 
are not now known to these defendants, but which they pray leave to add 
hereafter, by way of amendment to this answer, if it shall become neces- 

sary for them SO TO do. 
18 Wherefore, these defendants ayer that the original letters patent 
and reissued letters patent Nos, 7203 and 9094 are null and void. 

VI. And these defendants, further answering on information and belief, 
allege that the said letters patent No. 9094 are not for the same alleged 
invention as the said original letters patent No. 127045, and said reissued 
letters patent No. 7205, but that new matter not contained in or suggested 
by or deseribed in said original letters patent No. 127045 and said reissued 
letters patent No. 7203 has been introduced and interpolated in said reis- 
sued letters patent No. 9094, materially changing the scope of the alleged 
invention described and claimed in said original letters patent No. 127045 
and said reissued letters patent No. 7203, and that therefore said reissued 
letters patent No. 9094 are null and void. 

And further, that said reissued letters patent No. 9094 do not deseribe, 
specify, or claim any subject matter; that is, in view of the state of the art 
to which said alleged invention or improvement appertains at the time of 
the supposed invention of said alleged improvement, patentable or lawfully 
the subject of letters patent of the United States, and that therefore said 
reissued letters patent No. 9094 were and are null and void. 

VII. And these defendants, further answering, say that in the month of 
December, 1878, these complainants brought suit against these defendants 
in the United States circuit court for the southern district of New York 
for alleged infringement of said reissued letters patent No. 7203, and at 
the same time made a motion for preliminary injunction against these de- 
fendants in said suit. 

That these defendants appeared in said suit, filed their answer in’ said 
suit, and appeared and interposed defenses to the granting of said prelim- 
inary Injunction. 

That said motion came to a hearing before his honor Judge Blatchford, 

who, in a decision filed on or about May 9th, 1879, denied said 
19 motion for injunction, and also decided not only that said letters 

patent No. 7203 were invalid, but also that the alleged invention 
described and claimed in said letters: patent No. 127045, and in the first 
five claims of said reissued letters patent No. 7203 was not patentable, and 
therefore complainants surrendéred said reissued letters patent No. 7203, 
and obtained from the Patent Office the reissued letters patent on which 
this suit is brought, being for the subject-matter claimed in the sixth claim 
of said reissued letters patent No. 7203, and the validity or merits of which 
was not passed upon by Judge Blatehford in his decision of May 9th, 1879, 
as will more fully and at large appear by a copy of said decision here in 
court ready to be produced. 

And these defendants further answering, deny each and every other alle- 
gation in said bill of complaint contained not hereinbefore specifically ad- 
mitted or denied. 
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And these defendants submit to this honorable court that these com- 
plainants have no right to any other or further answer to their bill of 
complaint, or any part thereof, than is hereinbefore contained, and no right 
to any injunction, decree, or other relief prayed for in said bill. 

Without this that there is anv other matter or thing in said complain- 
ants’ said bill of complaint contained material or necessary to be answered 
by these defendants and not herein and hereby well and sufficiently an- 
swered, confessed, traversed, and avoided, true to the knowledge or in the 
belief of these defendants: all which matters and things these defendants 
are ready and willing to aver, maintain, and prove as this honorable court 
shall direct. and humbly pray hence to be dismissed with their reasonable 
costs and charges in this behalf most wrongfully sustained. 

eine MARTIN HERZ. 
Frost & COE, 
Solicitors for Defendants, 933 Broadway, New York. 


20) SouTHERN District oF NEw YorE, 
City and County of New York, ss: 


Martin Herz, one of the above-named defendants, being duly sworn, 
says that he is one of the firm of Herz & Co.; that said firm is composed 
of the above-named defendants, Martin Herz and. John Kk. Mayo; that 
he has read the foregoing answer by him subscribed and knows the con- 
tents thereof, and that the same is true of his own knowledge except as to 
the matters therein stated to be alleged on information and belief, and as 
to those matters he believes it to be. true. 


MARTIN HERZ. 


Subscribed and sworn to before me this 10th day of September, 1880. 
| | KR. G. VAN BUSKERK, 
Notary Public. City of New York. 


(Endorsed :) United States cireuit court, southern district of New York. 
George Gardner et al. against Martin Herz et al. Frost & Coe, defend- 
ants’ solicitors, 233 B’way, N. Y. U.S. circuit court. Filed Sept. 11, 
1880. John I. Davenport, clerk. 


2] Replication. 
U.S. circuit eourt, southern district of New York. 


WILLIAM GARDNER AND OTHERS 
vs. . In equity, 
Martin Herz anp Joun K. Mayo. } 


The replication of William Gardner et als., complainants, to the answer 
of Martin Herz and John K. Mayo, defendants. 


These repliants, saving and reserving to themselves now, andat all times 
hereafter, ail and all manner of benefit and advantage of exception which 
may be had or taken to the manifold insufficiencies of the said answer for 
replication thereunto, say that they will aver, maintain, and prove their 
bill of complaint to be true, certain, and sufficient in the law to be an- 


WILLIAM GARDNER ET AL. VS. HERZ ET AL. 11 


swered unto; and that the said answer of the said defendant is uncertain, 
untrue, and insufficient to be replied unto by these repliants without this, 
that anv other matter or thing whatsoever in the said answer contained, 
material or effectual in the law to be replied unto, and not herein and hereby 
well and sufficiently replied untof, confessed, and avoided, traversed or de- 
nied, is true; all which matters and things these repliants are and will be 
ready to aver, maintain, and prove, as this honorable court shall direct, and 
humbly pray asin and by their said bill they have already praved. 

GIFFORD & GIFFORD, 

Sol’ rs and of (ounse l for Complamants. 


(Endorsed :) U.S. cirenit court, S. dist. of N.Y. In equity. Will- 
iam Gardner & others vs. Martin Herz & al. Replication. Gifford & 
(cittord, solxv’s & of counsel tor complainant. U.S. eireuit court. Filed 
Sept. 20, 1880. John I. Davenport, clerk. 

22 U.S. eireuit court, southern district of New York. 
(GEORGE GARDNER ET AL. 
US, -In equity. 
MARTIN HERZ ET AL. 


On reading and filing the annexed consent, it is ordered that Messrs. 
Foster, Wentworth & Foster be substituted as solicitors for the defendant 
in the above-entitled action in the place,and stead of Messrs. Frost & Coe. 

(S’o’d) SAML BLATCHFORD. 


Dated NEw York, January 27th, 1881. 
23 U.S. eireuit court, southern district of New York. 


GEORGE GARDNER ET AL. 
vs. -In equity. 
MARTIN HERZ ET AL. §} 


We hereby consent that Messrs. Foster, Wentworth & Foster be sub- 
stituted in our place and stead as solicitors for the defendants in the above- 
entitled suit, and that an order to that effeet be entered herein. 

Dated New York, December 16th, 1880. | 
FROST & COE, 

Defendants’ Solieitors. 


MARTIN HERZ. 
(Endorsed :) U. S. cireuit court. George Gardner et al. vs. Martin 
Herz et al. Consent & order of substitution. 
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1? WILLIAM GARDNER ET AL. VS. HERZ ET AL. 
24 U.S. eireuit court. southern district of New York. 


WILLIAM GARDNER ET AL. 
Us, In equity. 
MARTIN HERZ ET AL. 


Proofs for final hearing taken on the part of the compl: unants under and 
pursuant to the 67th rule in equity, as amended, of f the Supreme Court 
of the United States, before James Kearney, notary public and special 


examiner, by consent. 


New York, October 25th, 1880.—11 a. m. 
Parties met pursuant to notice. 
Present: Livingston Gifford, esq., of counsel for complainants, and 
4 


Louis W. Frost. exq., counsel for defendants. 


THomMas J. O'KEEFE, 2 witness of lawful age, produced on the part 

of the compl: ainants, having been by Ine first di ily eautioned and sworn to 

testify the truth, the whole truth, and nothing | yut the truth, in the 

25 matter of controversy herein, and being examined by Mr. GIrrorp, 
counsel for complainants, deposes and savs : 

Q.1. What is your name, age, residence, and occupation ? 

Thomas J. O’Keete; age, 22; residence, Fordham, New York ; oc- 
cupation, porter. 

(). 2. Please state, if vou know, what is the business of the firm of 
Herz & Co., and where is their place of business. 

A. Chair manufacturers and manufacturers of chair seats, and sellers 
of the same. : 

Q. 3. Have vou ever purcha: sed any chair seats from the firm of Herz 
& Co.: and, if so, when and where 

A. Yes, sir; on Saturday, June 19th, 1880, at their place of business 

i Agar haamers street, between Ist and 2d avenue, in this city. | 

0.4, if you have it, please produce one of the chair seats purchased as 
stated oa | 

A. I have one and [ produce it. 

(Complainants’ counsel offers the chair seat above referred to in evidence, 
and it is marked “ Complainants’ Exhibit Defendants’ Chair Seat, J. K.., 
Special Examiner.’’) 

Q. 5. If you have the bill for the chair seats above referred to please 
produce it. 

A. JI have itand I produce it. 

(Complainants’ counsel offers the bill above referred to in evidence, and 
it is marked “ Complainants’ Exhibit Defendants’ Bill, J. K., Special Ex- 
aminer, °) 

(. 6. Please state whether you saw other chair seats like those you 
bought on sale at the store of Herz & Co. at the time you made the above 
purchs ise; and, if so, what quantity. 

A. I saw a large quantity; several hundred. 


26 Cross-examined by Louis W. Frost, Esq., counsel for defendants : 
A Q. 7. You have stated in your direct examination that you 


are a porter by occupation ; who are you employed by now, and who 
were you employed by in June, 1880? 
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A. I am now employed by Gardner & Co., and was so employed at the 
time I made the purchase referred to in my direct examination. 

X Q. 8. How many chair seats did you purchase at the time referred to? 

A: ix. 

X Q. 9. Are you positive that the chair seat offered in evidence is one 
of the six you purch: asedl at the time referred ; and, if positive, why so? 

A. Lam; from a mark that I made onthe acids of the seat in evidence. 

X Q. 10. At the time that vou pureashed these goods did you give 
your name to the salesman from whom you made the purchase, or were 
vou asked your name? | 

A. Yes, sir; he asked my name, and I[ told him I was in the fur- 
niture business ; [ gave my name to the salesman. 


THOMAS O'KEEFE. 


Subseribed and sworn to before me this 25th day of October, A. D. 
1880, 
JAMES KEARNEY. 


Special Laaminer. 


27 LEMUEL W. SERRELL, a witness of lawful age, produced on the 

part of the complainants, having been by me first duly cautioned 
and sworn to testify the truth, the whole truth, and nothing but the truth 
in the matter of controversy herein, and being examined by Mr, L. Grr- 
FORD, counsel for complainants, deposes and says: 

Q.1. What is your name, age, residence, and occupation ? 

A. Name, Lemuel W. Serrell ; I am 51 years of age and a solicitor of 
patents ; residing in Plainfield, Ne w Jersey, and doing business at No. 140 
Nassau st., New York City. , ; 

(. 2. Please state briefly what experience you have had, if any, in the 
examination and comparison of apparatus and inventions and patents 
therefor, and in giving testimony as an expert before the courts. 

A. I have been in the patent-agency business for over 33 years ; I have 
prepared a very large number of applications for patents, and have fre- 
quently been called as an expert at different times for more than twenty- 
five years in cases arising, and in the United States court ; my opportunities 
for becoming familiar with the state of the art, relative to numerous inven- 
tions, have been very extensive. 

(Complainants’ counsel offers in evidence certified copy of reissue letters 
patent, granted Oliver L. Gardner, William Gardner, and Jane E, Gard- 
ner, dated February 24th, 1880, numbered 9094, for an improvement In 
chair seats ; it is mi arked “ Complainants’ Exhibit Gardner Reissue, J. K,, 
Special Examiner. 

Q. 3. Please examine certified copy of reissue letter pata granted to 
Oliver Gardner and others, d: ited lebruary 24th, 1880 numbered 9094, 

marked “ Complainants’ Exhibit ( fardne r Reissue,” and say whether 
28 vou understand the same ; and,if so, what you understand to be 
the invention described therein and specified in the claims thereof. 

A. I have examined the said reissue letters patent, and I do under- 
stand the same. 

The specitication of the said patent sets forth distinctly that before the 
invention of George Gardner layers of wood in the form of veneers cross- 
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ing each other and glued together had been use d for various purposes, and 
even for furniture. It also sets forth that chair seats had been formed by 
pressure between dies. It also sets forth that mate rial, such as sheet metal 
aud hard rubber, had beer used for chair seats, and that such material had, 
1 SOLE Jnstanees, been ‘anne «ate al. The _ le {ters patent points out dif- 
ferent instanees where these things had been done, so as to show the state 
of the art before the invention of the sak Gardner. The said specifica- 
tion goes on to define the invention of the said Gardner to relate to a chair 
seat as a new article, possessing great strength and durability, the same 
being formed of layers or veneers of wood glued together, the direction of 
the grain in one Javer crossing that of another layer. 

The seat furthermore is to be concave or dishing, so as to be better 
adapted to the shape of the person. Said seat to be adapted to a chair 
frame; the upper surface of the seat is to be concave and the lower sur- 
face convex. Any chair seat having these peculiarities corresponds, in my 
judgme nt, to the first claim of the said reissue letters patent. 

The second claim of the said reissue letters patent applies to a chair 
t having the aforesaid peculiarities ; that is tosay, the seat is to be made 
of lamina of wood glued together, with the grain in one layer crossing ai . 
ie next. The upper surtace of the seat is to be concave and the lowe 
ace convex, and as an additional feature of this article perforations are 
tO be made.through the seat. 
29 (2. 4. Please state whether you are familiar with the use of such 
a chair seat as is deseribed in said Gardner reissue ; and, if so, what 
you understand to be some of its advantages. 

A. Lam familiar with the said seat ; I use it myself,and I have seen it 

in use very extensively in public and private. It is used to a large extent 


y 
{* 
j 


‘ 
} 


in railway ia) : and-depots, also in steamboats and in public buildings 
such as the Patent ¢ )ihce. 

The advantages of this seat are its great strength and durability ; at the 
same time the seat is very light and cheap. 'T he seat can be eas sily Nae id 
ott at thie edges LO Corre spond 1D sIze LO the chair frame upon whieh i tO. 
be fastened. | 

This seat is agreeable to sit on because there isa slight vield to the same, 
the wood is not a conductor of heat, and henee it Is not disagreeable to the 


per: 1 sitting upon the same, whereas the metal perforated seats made use 
of ‘afore the invention of Gardner felt eold to the person, and they were 
liable to catch in the clothing and injure the same. 

Furthermore, these metal seats were cut out by dies to a standard pat- 
tern, which could not be varied without considerable expense. The said 
Craraner seat, being of wood, can be peri orated with great fac lity, and the 
per orations produce ditle rent t de sions, he hee a ereat V ariety of seats can be 


produ ed, and the AD Pearance is ha ndsome. TI iese perfor: ations 1} te ide nt: ally 
afford a ventilation to the seat. I consider these Gardner seats as com fort- 
able as cane seats, and it is well known that these eane seats are not dura- 
ble, because the cans breaks and separates, particularly if the chair is stood 
upon, whereas in the Gardner seat there is no risk of injury to the same 


even when put to cee uses, such as standing on the chair. 
[ may also remark that I have used chairs with perforated sheet-metal 
seats, and | know the sheet metal 1 Is lable to break between one 
30 perforation and another and the clothing to be injured. No such 
| difficulty arises in the Gardner seat. 
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Q. 5. Please examine the chair seat marked ‘Complainants’ Exhibit 
Detendants’ Chair Seat, J. KK., Special Examiner,” and say whether or not 
vou find embodied therein the invention described in said Gardner reissue, 
and specified in the claims thereof, and give your reasons for any opinion 


— 


you may express, | 

A. I have examined the said seat, and I do find therein the subject- 
matter set forth in the said reissue patent of complainants. I find that 
the said “ chair seat is formed of laminz of wood, with the grain crossing, 
glued together and concave. on the upper surface and convex on the lower 
surface, and adapted to a chair frame ;” hence the said exhibit corresponds 
exactly with the subject of the first claim in the said reissue letters patent. 
The said exhibit is a ‘‘ chair seat made of laminze of wood, glued together, 
with the grains in oné layer crossing those of the next, coneave on the up- 
per surface, convex on the lower surface and perforated,” and hence cor- 
responds exactly with the subject-matter of the second claim in said com- 
plainants’ reissue letters patent. 


Adjourned to hriday, October 29th, 1880, at eleven a. m. 
(Cross-examination waived.—I Rost & Cor, Sol’rs- and of Counsel for 
Def ts. ) 
LEMUEL W. SERRELL. 
Subseribed and sworn to before me, this day of November, 1880. 
JAMES KEARNEY, 


. ° y,Y . 
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SI DECEMBER 22D, 1880. 
Parties met pursuant to adjournment. 

Present: Mr. George Gifford, for complainants, and Mr. James P. Fos- 
cer, counsel for defendants. 

JAMES B, RyeER, a witness of lawful age, produced on the part of the 
complainants, having been by me first duly cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the matter of the 
controversy herein, and being examined by Mr. Girrorpb, counsel for the 
complainants, deposes and says : 

Q. 1. What is your age, residence, and occupation * 
A. Age, 39 vears; 140 Columbia Heights, Brooklyn ; occupation, im- 


— 


) 


a. 
porter of and dealer in furniture, coverings, and supplies. 

Q. 2. How long have you been engaged in dealing in furniture, cover- 
ings, and supplies ? 

A. For the past twenty years. | 
Q. 3. Are you acquainted with the Gardner perforated chair seats ? 


a 


A. lL am. 
Q. 4. How long have you been acquainted with it, and what has been 
your opportunities and means of being acquainted with the demand for it ? 
A. I have been acquainted with it for the last seven or eight years. | 
have bought and sold them both in wholesale and retail, 
Q. 5. What kind of dealers buy and sell them ‘ 
A. Jobbers and retailers. : 
(). 6, How are they bought and sold and dealt In: separate from, Or as 


ms 


parts of chairs ? | : 
A. Majority are bought and sold separate. 
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Q. 7. What can you say as to the utility and importance of them ? 
(¢ Ybjected to by counsel for the defendants as leading.) 
32 A. Being the cheapest and most durable. 
Q. 8. Is there any other chair bottoms dealt in as an article 
separate from the chair ? 

A. There is. 

Q. What ? 

A. What are known as leather-board, which I take to be paper. 

Q. 10. What can you say of the importance of having chair seats bought 
and sold as an article of manufacture separate from the chair? 

(Objected to by counsel for the defendant’ as leading.) 

A. It isa great convenience. : 

Q.11. Please explain how in practice it proves to be a great con- 
venience. 2 

A. A person can take a pattern of an old chair they want reseated and 
have it cut the size of the chair they want it for and reseat it themselves 
or they can carry the stock on hand in squares and fit them to such stock 
as they may have on hand as jobbers. 

Q. 12. Please state whether or not there was any article of manufacture 
known in the market which would meet that demand of convenience prior 
to the introduction of the Gardner perforated chair bottom. 

A. I have not known of any prior to the Gardner perforated chair 
bottom. 

(. 13. Please state whether or not.the demand for the Gardner perfor- 
ated chair seats has increased, and generally to what extent since their in- 
troduction into use. | 

A. It has greatly increased, and every year becomes more popular. 

Q. 14. Please state, if you know, what is the general practice of chair- 
makers now who desire their chairs to have the Gardner perforated seats, 
as to the manner and means of having them put into the chairs. 

A, They buy the squares, or seats, and apply them themselves as a 

general thing. | 
3 Q. 15. What convenience, if any, does having the perforated 
chair seats an independent article of manufacture, separate from the 
chairs, afford to people, farmers and others, in the country ? 

(Objected to by counsel for defendant’ as leading.) 

A. It affords a great convenience. 

(. 16. Please state in what way. 

A. That: they can purchase a seat and apply it to the chair themselves. 

Q. 17. Please state whether such convenience is attended with the saving 
of expense, and generally, if so, in what way does it save expense. 

(Objected to as immaterial, irrelevant, incompetent, and as leading.) 

A. It isa great saving of expense ; otherwise, to have a chair reseated 
with cane, persons are compelled to send the chair, or send for an experi- 
enced person to reseat it at a greater cost than it could be done with a 
perforated seat. 

Q. 18. You say that there are chair seats which are known as leather- 
board seats, dealt in separate from chairs; please state whether or not 
they were so dealt in prior to the introduction of the Gardner perforated 
seat, or have been introduced since the use of the Gardner perforated 
seats. | 
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(Objected to as incompetent and immaterial.) 

A. The leather-board seat, or paper seat, has been introduced since the 
Gardner perforated seat was introduced. 

Q. 19. What has been the usual practice of ber air manufacturers using 

the old material for seats, such as cane, or having the frames of the 
34 chair supplied with seats, as to their sending them from the 

factories to be supplied with seats to save room, or for other 
reasons ? 

A. I don’t understand the question. 

(. 20. I mean to ask whether, when cane has been used for chair seats, 
it has been customary for the manufacturers to make the cane seats in 
their factories, or to send the chair frames to other places to have the 
caning done ? 

(( “tes to as leading.) 

. They send them out to parties who make a assent of caning seats. 

o. 21. W hy, if vou know? 

(( bjected to by counsel for defendant’ as immaterial and ; as calling for a 
mere opinion.) 

A. Because it is a se parate branch of manufacturing chairs. The caning 
is-a separate branch of manufacturing chairs from the wood-work. 

QQ. 22. When Gardner perforated seats are used, is it the practice to put 
the seats in at the chair manufactory or to send the frames out to have the 
seats put in? 

(Objected to by counsel for defendant’ as immaterial and incompetent.) 

They would procure the squares and fit the seats to the chair frames 
in their own factories. 

Cross-examined by JAMES P. Foster, Esq., counsel for defendant’ 

X Q. 23. How long have you known thin boards to have been made 
and sold ? 

A. I have known thin and thick boards ever since I have been a boy. 

X Q. 24. How thin were the thinnest boards you have ever known 

since you have been a boy ¢ 
35 A. That would be very difficult to state. 
X Q. 25. Give us your best knowledge of the subject. 

A. From a half an inch to an ineh thickness. 

X Q. 26. Was such thin boards made and sold prior to the Gardner 
seat ? 

A. They were, 

X Q. 27. Were they accessible to farmers ? 

A. I should say they were. 

X Q. 28. Could a farmer cut such a board and put it on a chair for a 
chair bottom ? . 

A. I think he could cut the board and could nail it on a chair, but it 
would make a hard-looking chair seat. 

X Q. 29, Such boards were planed, were they not, pasor to the Gardner 
seat : 

A. There has been boards planed. as long as a can remember. 

X Q. 30. Such a thin board as a chair bottom would be quite as useful 
as the Gardner seat, would it not? 


A. No, si 
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X Q. 31. Why net? 

A. abs it would not be practical or ornamental, 

A . 32. W hy do you say would not be practicable ? 
Because it could eee be shaped or conformed to a seat. 
(). ded W h: at a. e do you Vr fer to? 

Oval, round, o ks ordinary shape of a oa ar. 

X'Q. 34. Do vou mean to be understood as saving that a thin board 
could not be eut to an oval or round shape, or ih ie ordinary shape of a 
chair ? 3 | | 

A. It could be cut to the shape of a chair, but it could not be applied 
to a chair ¢ as a Gardner perforated seat could. 

am Ge. Look at the chair you are sitting upon, and state what that 
chair seat is made of. 

| Wee 8 wood, 

X Q. 36. Is it thin or thick, and is it applied to a chair or not? 

A. It-is thick: it is attached to a chair. 
36 X Q. 37. It is applied to a chair in the manner that wooden 
chair seats are usually applied ? 

&. It is not. 

X Q. 38. Wherein is it differently applied ? 

The Gardner perforated chair seat (this is not perforated), the Gard- 
ner seat, is placed upon the top ot the chair frame, and nailed on with brass 
nails, whereas this chair, a plain board seat, ap pears 1 to be let in the frame 
and glued on. 

x (). 59. Sure of that ? 

That is my opinion. 

X Q. 40. Does the board upon which a person sits rest upon the top or 
upper surface of the seat frame in this chair you have examined ? 

A. A small portion rests upon the chair frame. : 

X Q. 41. Now examine that chair again and see whether it is a thick 
board or more than one layer of wood which forms the seat. 

A. It may be two or three pieces of board glued edgeways together. 

4 (). 49, Do you find underneath the seat more than One piece ot board 
indicated by seams ? 

There appears to be three pieces ot be ard in this seat glued toget her 
edgeways under the seat. 

X Q. 48. Look at the top board upon which you sit, and state if that is 
one piece Or Not, 

A. It is hard to tell from this seat, as there is so mueh varnish on it: 
Ol} close CX amin ition, I t hink it is three pieces oft bo: ard olued edgew: ays. 

X Q. 44. Couk L this seat bottom, in your opinion, be madeand sold se pa 
rate Sauls the chair’ 

A. In my opinion, it could not for a chair seat. 

X Q. 45. Why not 

A. Because it could neither be practicable or durable. 

X Q. 46. Have you had any experience or made any estimates as to the 
saving of CX Ppenses in reseating il chair, as between using cane and the 
Gsardner seat ? 

A. I have. 
37 X Q. 47. State how much expense is saved. 

A. In mv experience, from 30 to 40 per cent. in favor of the 
Gardner perforated seat. 
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X Q. 48. How does that compare with the expense of leather-board 
A. Leannot say, as I have avoided de: 
being paper. 

X @. 49. Now state what vour ex} 


Pe . > . 
uIng’ In them on account of their 


~~ 
~ 
~ 
a 
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been in the saving of ex- 
penlise hbetwe ‘ii the ANC and ( i ardner r seats. 

A. For reseating chairs, as I have stated before, from 30 to 40 per cent. 
in favor of the Gardner seat. 

N Q. 50. Give us the details of your knowledge and acts or estimates 
upon which you base the statements that thére is a saving of between 380 
and i) > 4 cent, between the Cahe and Gardner seats. 

A. During my oxy rience in the wholesale and retail furniture business 
wherein we reseated chairs and applied seats to new chair frames, | found 
the difference in cost between recaning a chair frame with cane or reseat- 
ing it with a Gardner seat to be the difference, as I have stated before, of 
from 50 to 40 per cent. 

X QQ. 51. Give us the prices. 

\ V’ere it would cost (9 cents to reseat a ec hair with cane, besides the 
expense of se nding r TO the caher and Se baer Oo tor it. we could buy ra Gard- 
ner seat and fit it ourselves at an expense of from 40 to 50 cents a chair. 

XN Q. 52. How many qualities of cane are there used for chair seats ? 

\. There are several qualities, 

X Q. 53. Do they vary in prices ¢ 

A. Not verv much. : 

X Q. 54. Which quality, have you selected in your estimates 4 
\ 

Xx 


, 


2 
.* 
A fair aaa such as used in the average run of chairs. 
(). 99. Ho many qualities of seats are there of the Gardner 
seat 
38 Thow are two, known as first and second class. 


. Q. 56. W hich juality have you selected in your estimate as 

compared with cane seats * 

A. The first quality, 

X Q. 57. When was the second quality of Gardner seat introduced ? 

A. I eannot state the time exactly. [ should say some two or three 
\ 58. Di ) you know why the second quality was introduced ? 
\ : unless for the reason it being cheaper. 
X @. 59. What was the price of cane compared withthe Gardner seat at 
time of the introduction of the second grade of the Gardner seat ? 


ao not 


A. I should judge that it was about the same price as stated in my 


estimat 
X Q. 60. You do not know positively ? 
Lt might vary 9 or LO per cent. either way, hot over 10, 


G1. Did vou trade with Herz & Co. at one time? 
» 62. Purchased: chair seats? 


xX Q. 63. When was tha 

\. Within the last two years. 

X Q. 64. When did you cease purchasing chair seats of Herz & Co. ? 
A. Within the last three or four months. 


20) WILLIAM GARDNER ET AJ. VS. HERZ ET AL. 


X Q. 65. Did you have any conversation with Martin Herz at the time 
you stopped purchasing ? 
A. I think I did. 
X Q. 66. Give us the conversation. 
(Objected to by counsel for complainants as irrelevant and not of cross- 
examination, and if insisted upon the answer will be regarded as an an- 
swer to a question in chief by the defendants’ counsel. ) 


329 A. It was some thing tO the nature that we pre ‘ferred (;ardner 
seats and more convenient to obtain them. } 
* . JAMES B. RYER. 


fore me this 22d day of December, 1880. 
JAMES KEARNEY, 


Special Examiner. 


Subseribed and sworn to be 


JANUARY 137TH, 1881. 


Parties met pursuant to adjournment. 

Present: George Gifford, esq., for complainants, and James P. F oster, 
esq., counsel for defendants. 

Henry P. DEGRAFF, a witness of lawful age produced on the part of 
the complainants, having been by me first duly cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth in the matter 
of controversy, and being examined by Mr. G. Girrorp, counsel for com- 
plainants, deposes and says: 

Q. 1. What is your name, age, residence, and occupation ? 

A. Henry P. DeGratf; age 55, residence, Morrisania ; occupation, fur- 
niture oe aler, and also banker. 

Q. 2. Do you hold any office in any bank; and, if so, what ? 

A: Puoshibons of the Bowery National Bank. : 

Q. 3. How long have you been engaged in the furniture business ? 

A. Forty years. 

Q. 4. Are you acquainted with the Gardner concave and_ perforated 

chair seats ? 
40 A. J am acquainted with the seat of a chair which is understood 
in the market as being a Gardner concave perforated chair seat. 

Q. 5. What can you say of the importance and value of that seat to the 
pub lic? ) | 

(Objected to by counsel for defendant’ as immaterial and i incompetent.) 

A. It is a difficult question to answer. I can give my own views. I 
consider it a great improvement in chair seats. Firstly, because of its light- 
ness and durability. Secondly, because of its being concave. Thirdly, be- 

cause of its being perforated. ‘} ‘ourthly, because af its cheapness in com- 
ser with other seats that J know of. | 

Q. 6. Please state how that seat is sold and used in reference to res at 
ing chairs, that is, whether separate from the chair, or only i In combina- 
ee with other parts of the chair 

ae y are sold both w ays—with the chair, and the seat separate. 

o 4 . What can you say as to the adaptability of that chair seat to be ap- 
olied ¢ to chairs for reseating them ? 

A. It is well adapted and easily applied. 


qc, 
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known in the market before the introduction 
of that chair seat which would supply its place ? 

A. Iam not positive as to that. 

QQ. 9. Was there any chair seat prior to that time which was dealt in 
separate from the other parts of the chair as an article of manufacture 2 

A. Iam not positive as .to time; there was another chair seat, but ] 
don’t know whether or not it was previous to this patent; I don’t know 
when this patent was issued. 

(). LO. What other chair seat do you refer to? 

A. A metal seat perforated; that was the only chair seat that I know 

of s¢ parate from the ehair., 

4] (J. 11. I refer to chair seats which are separate from the seat 


Aa P ; . ia > . _ " . i +] . } ’ , , " 
rrame of the chair, and ask Vou whetier such seats, sO separate from 


Q. 8. Was there anything 


wee 


+] $ > ‘ ' } Pw . . } > . 
the seat fTrame of the chairs, were ar ait in as-an article of ecommerce prior 
j +) 


to the introduetion into the market of the Gardner seat 


A. | aid not positive as to the time: Know oF anotnel ehan seat, but | 


' 
a 


. . ’ . . } . i? ‘ ° 
am not positive whether 1t was introduced previous to the Gvardner chair 


seat or not. 3 
(J. 12. Do vou refer in your last answer to the metal chair seats previ- 
ously mentioned by you ? 


A. I do. 
Q). 13. Was that metal chair seat kept and sold by dealers separate from 
the seat frame ot the ehair ? 

A. I don’t know of any having been kept, or any having been sold. 

XJ. L 4. Please State whether or not that metal chair seat Was ever used 
to anv considerable extent, or was it a failure ? 

(Objected to by counsel for defendant’ as incompetent and as calling for 
re eoneluston. ) ; 

\. It never was used to any extent to my knowledge; as to its being’ a 
failure 1 do not know ot Inv OW? knowledge. 

C'ross-examination : 

X Q. 15. Who made those metal chair seats ? 

A. don’t know, 

X .Q. 16. Where did you see them ? 

A: I don’t think they were offered for sale; they were offered me as 
samples of a new invention. [ am not positive that it was at my store, 
87 Bowery. This was a great many years ago. [ should think it was 12 


or 15 vears avo 


X Q. 17. How long ago did you leave vour store, 87 Bowery ? 
¢ - i » , , , . 
+2 A. About two years ago; Hiv firm Lett about two years avo. I 


have been connected with the Bowery Bank and with DeGraff & 

Tavlor furniture business for about the past twelve years. 

pA (). 13. Were vou in the furniture business alone immediately pre- 
ceding your connection with the firm of DeGratt & Taylor 2 

A. I was. 

X \. 19. Did vou have these samples of metal perforated chair seats 
offered you while you were alone in business ? 

A. I think not. 

X Q. 20. Can you deseribe the metal seat shown you ? 

A. Simply a square block of metal with holes punched in it, to the best 
of my recollection ; I did not examine it very closely. 


eens orn rode ere 
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X Q. 21. Was it called by any particular name? 

A. I don’t recollect : I took no interest in it. 

X Q. 22. Do you know Austin S. Smith or Isaae P. Tice? 

A. I don’t know Smith and I would not know Tice if [saw him to-day, 
but I know there was such a man who had a chair seat, and I think I saw 
the chair seat. 

X Q. 23. In what does the durability of the Gardner seat consist * 

A. In its being made from veneer; where one grain runs across ie r 
it gives it great strength. 

X Q. 24. How much longer could it last or be more durable than sheet- 
metal seat—is the Gardner seat ¢ 

A. I think the sheet-metal seat would be likely to last the longest ; it is 
the most durable. 

X Q. 25. How much cheaper is the Gardner seat than the sheet-metal 
seat ? | 

A. I have no knowledge of the cost of the. sheet-metal seat, therefore 
cannot decide as to the difference in cost. ' 
X Q. 26. Why did you say in vour direct testimony that the Gardner 
seat was cheaper ‘than any other, when you don’t know how much metal 
seats cost ? 
43 A. I did not take metal seats into consideration, as there are none 
in general use; I only took into consideration such seats as were 
in use generally ; I compared them with cane seats. 
X Q. 27.. What effect has the perforating of the Gardner seat ? 
A. ae — the seat cooler to sit upon. 

X Q. 28. Is that all? 

A. 3 ak think of anything else. 

X Q. 29. What other chair seat has pe rforations or holes through it ? 

A. Cane seat has holes through it; I have seen a slat seat with opening 
between the slats, but not the seat separ: - from the frame. 

X Q. 30. Would all these seats be cool to sit upon ? 

A. I think so. 

X Q. 31. Would they be as cool as the Gardner seat ? 

A. Yes. 

X Q. 32. How long has cane seats been sold, to your knowledge, with 
the openings or holes in them * 

A. They date back as far as I remember; I don’t know as I ean tell ; 
it is a great many years since cane seats came in use, at least 10 or 15 


y 


years. 
~ X Q. 33. What effect has the concave in the Gardner seat ‘ 

A. Makes it easier to sit upon; it is more in the shape of rie body and 
it keeps you in your position in the chair, and is. more comfortable to sit 
upon. 

X Q. 34. W hi at other chair seats, to your nee a have been made 
concave ? 3 

A. Wood seat chairs have been made concave in many cases; that is, 
they are hollowed out; they are not straight. 

X Q. 35. How long have such chairs been made with concave seats ? 

A. As long as I can remember. 

X Q. 356. How many years would you say ? 

A. At least 30 years. 


ad 
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- ae X Q. 37. Were these wooden seats applied to a seat frame on a 
chair? , 

No, sir, not as I understand your meaning. 

x Q. 38. Explain what a seat frame on a chair is. 

A. It is a frame made to receive the filling or seat. 

X Q. 359. These wood seats were not applied to any such frame, were 
they ? 

A. The wood seats mentioned as being hollowed out were not applied to 
any such seat frame. 

X Q. 40. Were these wooden seats bought and sold in the market as 
an article of manufacture separate from seat frames and separate from any 
other parts of chairs? 

A. I think not. 

X Q. 41. Were they always attached to chairs when they were bought 
anad sold ? . 

The man who makes the frames contracts with another party for the 
seats, and when they come to the retailer are set up. Those chairs come 
to the city in whatsis known as a knock-down state. If I were a manu- 
facturer of chair frames I would contract with another party to make the 
chair seats. A knock-down state is where the chair is ready to set. They 
are not set up and knocked down. They are ready to set up, the holes 
are bored, and tenons are made, all ready to drive together. 

X Q. 42. How long have suéh wooden chair seats been made and sold 
in the market to your knowledge ? 

A. At least forty years, and ever since. 

X Q. 43. When did you first become acquainted with the Gardner 
seat ? 

Ryd > - positive as to date. 

X Q. Can’t you give us any date as to the year? 

A. I cannot; IL am not positive. 

X Q. 45. What was it in the Gardner seat which to your mind was an in- 
vention when you remembered the concave wooden seat aad pertorated 
metal seat? 

(Objec ted to as not being of cross-examination of anything con- 

45 tained in the direct examination, as witness on the direct examina- 

tion was not interrogated on anything about what constituted the 
invention. ) 

A. I can’t tell you; I can’t answer that question. 

Redirect by Mr. GIFFORD: 

Q. 46. Do you know of any metal chair seats ever having been used? 

A. I do not. 

H. P. DEGRAFF. 

Subscribed and sworn to before me this 13th day of January, 1881. 

JAMES C. KEARNEY, 


Special Evaminer. 


FEBRUARY 7TH, 1881—10 a. m. 
Present: Ph. J. O’Reilly, for complainants ; Jas. P. Foster, for defend- 
ants. 


JOEL W. Mason, a witness of lawful age, produced on the part of the 
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complainants, having been by me first duly cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth, in the matter of con- 
troversy herein, and being examined by Mr. O’REILLY, for complainants, 
testified as follows : | 

Q.1. What is your name, age, residence, and occupation ? 

A. Joel W. Mason : age, O8; residence, 321 West 51st street, New York 
City ; occupation, chair manufacturer ial furniture dealer ge nerally. I 
have been a chair manufacturer ever since I was fifteen vears of age. 

Q. 2. Please look at the metal chair seat now shown you, marked 
46 “Complainant’s Exhibit Tice,” and state what, if anything, vou 
know concerning an effort to introduce seats like it, and the success 

or failure thereof, giving the reasons for the same. 7 

A. Mr. Tice, who was the patentee of the invention, about the year 
1866, I think, offered these seats and chair backs, made of the like mate- 
rial, for sale to the house of which I any a member, J. W. Mason & Co., 
apd it was to this house and to me he offered these seats and backs, result- 
ing in.my consummating an arrangement with him for a supply of these 
seats and backs for so mi Inv as we could sell. We manufactured chairs— 
when I savy we, I mean J. W. Mason & Co.—and the arrangement was 
consummated through me. We manufactured a variety of chairs of staple 
articles,-using this seat and back, and put them on the market for sale, 
and we found that we could not sell them so as to realize any profits from 
the ehairs : the seats and backs costing’ iis more than the cane Cost, which 


we found was better adapted for the purposes inte nded than this kind of 


a seat. We found that they were heavy, rough, lacking in strength, and 
too expensive to be adapted to the various kind of ‘chairs that a house like 
ours manufactures, 

Q. 3. What became of the said metal chair seats your house had? 

A. We sola some of them manufactured into chairs, and I think they 
were quite a number of them left over, which we either abandoned the use 
of or put them into chairs which we considered of little value in estimating 
the cost of the chairs, and sold the chairs without reckoning the seats as 
being of much value. 7 

Q. 4. Please state what conclusion Tice came to in regard to the matter. 

(¢ jects Md to as Incompe tent, Imm; ate Thi il. irrele ‘vant, and notice C1Ve a8 
that motion will be made to strike from the record said question and any 

answer which may be given thereto.) 
47 A. When I found and e ‘xplained to Mr. Tice the objections which 

[ stated here, and our in: ibility to sell the chairs with these seats and 
backs even at cost, then Mr. Tice said he would try it. He said he thought 
he could sell them, and we then manufactured such chairs as he, Mr. Tiee. 
thought he could sell with these seats and backs. The result was that Mr. 
Tice did not take but a few of the chairs so manufactured from us, giving 
as a reason that he could not sell them, that the thing was abandoned, o1 
that it was not a success, or something like that, and we sold the chairs at 
aloss. Years after that I had a talk with Mr. Tice about his patent, and 
he said the same was a failure. 

Q. 5. Please state what variety or class of chairs your house was manu- 
facturing at the time you sought to introduce the Tice seat. 

A. There were more than a hundred different variety of chairs; we 
were manufacturing a large variety of wood and cane seat chairs, 


. 
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(Complainants’ Exhibit Tice above referred to put in evidence by com- 
plainants. ) 
Cross-examined by Mr. Fostrer: 
X Q. 6. Is this Exhibit Tice seat similar to those sold by your house 
In 1866, as testified to by you? 
A. Yes, sir: about that tire. 
X Q. 7. Were these seats concave or the upper surface like the ex- 


A. I am under the impression that they were flat; I can’t say whether 
they were flat or concave. 

» 4 (). . W ere they perforated sImiuar tO this exhibit ? 
Yes, Sir, 
» 9, Were they of h@ht material as this exhibit ? 
[ cannot say that they were as light; my impression is that they 


A. 
X ¢ 
A ' 
were heavier: i Canhotl ra POSIT ely, cs if Was so long Avo 
tS X (). LO. In makine these soats did vou send‘to Mr. Tice the 
. measure of the seat frame, or did he bring the seats ready made 
and you make the chairs to fit the seats ? ) 
A. No; Mr. Tice came and obtained pattern of some of-our principal 
staple articles, ana mace his “Cas anc ba 
XQ. 11. How many chairs with the Tice seat do you feel safe in say- 


=) 


7 a 
eks to tit them. 


ing were made and sold by your house 

A. I feel safe in saying it was at least 100, and I think considerable 
more; the number are on our books. 

N Q. 12. Deseribe the chairs upon which these seats were put and sold 
by vour house. 

A. Office chairs, dining chairs, nurse rocking chairs, and what is tech- 
nically known as a bald top or square post chairs ; those are all the kinds 
[ remember. . | 

X Q. 13. How often in your experience as a chair dealer has it occurred 
that you sold chairs without realizing any profits from the chairs? 

A. Well, I think every two or three years since I have been in busi- 
ness there has been chairs sold without profit. 

X Q. 14. Suppose the Tice seats were made of thick metal, would it be 
strong enough for a chair seat ? 

(Objected to as incompetent. ) 

A. It might be if it was thick enough; there is no question about it, 
and if properly secured to the seat frame, However strong, if not prop- 
erly secured to the seat frame,.it is a failure. 2 

X Q. 15. When you said the Tice seats your house sold were lacking 
in strength, did you mean that it was an inherent difficulty in the mate- 
rial used, or that Mr. Tice at that time did not use thick enough materia! ? 

A. No—to the first part of the question ; and to the second, while he 

may have used thick enough material, he may not have it properly 
49 fastened. The fastening of the seats which Mr. Tice brought were 

100 close CoO the border, and the border Was hot properly fastened to 
the seat. : 

X Q. 16. In reckoning a profit on a chair do you calculate price of the 
chair and the chair seats separate ? 

A. In arriving at the profit we put down the cost of every article which 
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enters into or constitutes a chair separate, then we add to that the cost of 
the labor put upon it; then we add a percentage to that to cover re nt, 
clerk hire, cartage, &e., &e., and all other expenses, and all above that ts 
xO The seat is reckoned separate from the other parts. 

X Q. 17. Were there any houses which manufactured a class of ¢ ‘hairs 
which were more expensive either in the manufacture or the price obtained 
therefor than those chairs upon which your house put the Tice seat during 
the time vou sold said seats ? 

A. Yes: we did, too. We manufactured chairs which were more ex- 
pensive than these chairs. Those chairs that we sold the most we put 
those seats on. We did not consider those seats adapted to high-price 
ehairs. 

X QQ. 18. In adapting the seat toa chair, if the other parts are more ex- 
pensive the seat can also be more expensive, can it not? 

A. Certainly ; one can be expensive and the other less. We generally 
make the seat to correspond, so there will be no inconsistency about it. 

X Q. 1834. When this consistency in the chair exists and the seat is ex- 
pensive, and the other parts are expensive, do you make or lose money on 
such chairs ? 

A. I do not know that I lost money on the chairs vou deseribe, except 
that perhaps that they went out of fashion and sold them for less than the 
eost of them. 

X Q. 19. When you take a cheap chi air and put on an expensive seat 
that is an inconsistency, is it not * 

A. Yes, sir. “There should be a sort of unison. 
50 X Q. 20. In such a case would you be able to sell the chair as 
a rule for.any higher price than the chair would bring with a cheap 
seat ? 

(This line of questions is objected to as immaterial.) 

‘To put a very superior seat into a very common chair, I would be 
able probably to get a higher price for such a chair than I would for one 
with a common seat in, but not e nough more to warrant me to do it. 

X Q. 21. Have you known of f sheet metal or iron seats in chairs to be 
made which were not rough ? 

(Objected to as not alluded to on the direct examination and as. forming 
a part of defendant’s case. 

Def’t’s counsel refers to the answer to question No, 2.) 

A. I don’t remember having seen any except those manufactured by 
Mr. ‘Tice, and they were rough. I refer to the perforated seats. 

X Q. 22. How long have you known of the custom referred to by you 
of chair seats made and sold se parate from the chair or the seat frame ? 

(Objected to, as no such custom is shown or referred to.) 

A. I have not known of any one to sell the iron seat before Mr. Tice 
sold them; other seats, wood seats and cane seats, have been sold for 25 
years. 

X Q. 23% Has it been during that time a matter of convenience to the 
dealers in ¢ yin or the purchaser of chairs to be able to purchase the seats 
separate from the chairs ? 

(Objected to as not alluded to in the direct examination and as forming 
part of defendant’s case.) 

A. Manufacturers have bought both wood and chair seats separate from 
the chairs for about 25 years. 
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51 NX Q. 24. Was the idea new in 1866 or in 1872 of making and 


selling chair scats separate from the seat frame ? 


(¢ bjected fo as last above. ) 

A. To my knowledge they have been so sold for 25 years; that is cane 
and wood seats. 

Redirect : 

Re D. 25. Please state what vou consider to be a chair seat. 

xs Strictly speakin; o.- TO constitute a complete chair seat it would not 
only require the iron, if made of iron, or cane, if made of cane, and the 
frame to which the iron or cane is attached, although in referring to Ex- 
hibit Tice I have ealled it a chair seat. 

Re D. 26. Then, Mr. Mason, so far as your experience goes, have you, 
or have you not, known a seat, irrespective of its frame, to be sold other 
than the Tice seat up to 1872? ) 

A. I cannot give the date; [ never kneéw chair seats, irrespective of the 
frame, to be sold prior to the Tice. 

Re D. 27. Who else since Tice, has put chair seats proper in the mar- 
ket 3 I mean without the frame ? 

There were a great many, and I don’t call to mind the names, ex- 
Ve tie Gardner concern, and the Havwards. 

Re D. 28. You say that you think. eve ry 2 or 3 years there has been 
chairs sold without a profit? 

A. Eve ry 2 Or 3 years [ have sold some chairs without a profit 

Re D. 29. Now give us the reason why you did it. 

A. Because they were either small fractional parts of f dozen of kinds 
which we had quit making on account of being out of fashion, and others 

better and more fashionable chairs had superseded them. 
52 Re D. 30. Suppose the Tice seats were thick enough for pur- 
poses of strength, what can you say whether or not they would 
then be too heavy ¢ 
A. I should say they would be too heavy, unquestionably. 
Reeross : 

(Complainants’ Exhibit Gardner Chair Seat is shown to the witness.) 

Re X Q. 51. Is this exhibit, now shown vou, in vour opinion, a chair 
seat? And give any reasons. for your answer that you may choose to 
give. | : 

A. In my judgment it constitutes a part of a chair seat, but is usually 
bought and sol l as a chair seat. 

Re X Q.3 _W hat other parts, if any, are necessary to make this ex- 
hibit a chair seat ‘ 

A. In my ae to make it a complete seat it requires the frame 
to which this usually so-called seat Is attached. 

Re X Q. 33. How long have you known of solid wooden seat bottoms, 
or chair seats. to have been made and sold in the market, on what are 
known as kitehen chairs ? 

(Objected to as incompetent. ) | 

A. For more than 40 years the wooden seat has been sold. 


i 
Redirect : 
Re D. 34. Look at the article now shown vou and say what you eall it. 
A. A wooden ehair seat. 
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Re D. 35. Why do vou eall it a chair seat when no frames attached 
thereto, as defined by vou heretofore ? 
53 A. Because it is a complete seat in itself, and without any addi- 


tion is ready to receive the under and upper part of the chair, 
which in the Tice seat is not, nor the Gardner. 

Re D. 36. Look at the Complainants’ Exhibit Gardner Chair Seat, and, 
if your house use such, please state for what, if anything, they are substi- 
tuted. . 

(Objected to on the ground that the chair seat is not substituted for any- 
thing, but used for its own purpose, to wit, for a chair seat.) 

A: Our house does use them, or use this so-called seat, or part of a seat, 
in place of cane. I do not know that we use them in place of anything 
else but eane, 

(The seat referred to in the question before the last is offered in evidence 
for complainants, and marked ‘ ¢ ‘omplainants’ Exhibit Wood Seat.’’) 

Re D. 37. Could seats like Complainants’ Exhibit Wood Seat be used 
for seating or reseating as a.substitute for cane ? 


A. Ht might be but it would be an uncouth, bungling affair. 


Reere SS ; 

Re X 38. Are you acquainted with the Hayward wooden seat, pat- 
ented December 21st, 1867, which is shown on the office chair in the office 
of complainants’ counsel, and state whether that chair seat is put on chairs 
which have been or are usually made with cane seats, and if said Hayward 
seat Is a proper and sightly affair, and not uncouth and bungling. 

A. Take this seat which the counsel has put before me, and put it upon 
a frame or cane seat it would be a bungling and improper thing to do, but 
to take out the inside of the seat, the thin portion of it, it might be used 
in place of cane ona frame. It takes the frame to make the seat com- 

plete. 


54 , Redirect : 
) Re D. 39. Could the said thin portion of the Hayward seat be 
nailed to the frame’ without splitting ? 

A. It would be a very difficult thing to do; it could be hardly done 
with any sense of safety. 

Re D. 40. Are the Gardner chair seats, to your knowledge, in all cases 
applied to the seat-frame of the chair. with nails, or are they also applied 
with glue or other cement similar to the manner of the Hayward seat ? 

A. Always with nails, so far as I know. 

Re D. 41. Could it be done with glue or cement ? 

A. I know it could be done, but not properly. 


JOEL W. MASON. 


Subscribed and sworn to before me this 7th day of February, 1881. 
JAMES KEARNEY, 


Special Kraminer. 


Adjourned to February 8th, 1881, at two o’clock p. m. 
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3 FEBRUARY 8TH, 1881—2 p. m. 
Parties met pursuant to adjournment. 
Present: Ph. J. O’2eilly, for complainants ; Jas. P. Foster, for defend- 
ants. 


MARTIN FECHTMAN, a witness of lawful age, produced for complain- 
ant, being by me first duly cautioned and sworn, and being examined by 
Mr. O’ Reilly for complainants, deposes and says as follows : 

Q. 1. What is your name, age, residence, and occupation ? 

A. Martin Fechtman; age, 27; residence, 16 Second street, New York 
City ; occupation, cabinet hardware and trimmings; my firm is Fecht- 

man & Gade, of this city. 
J) Q.2. Did you ever buy from Herz & Co. of this city chair 
seats like the one now shown you; if vea, about when, and how 
many ? 

A. I did, about September, 1879: 50 dozen. 

(Q. 3. State what became of those 50 dozen. 

A. We kept them in stock in a very conspicuous place, showed them 
to all our custome rs, and were able to sell but about 3 dozen. 

Q. 4. Why not ‘ 

(Objected to as immaterial, irrelevant, incompetent, argumentative, call- 
ing for a conclusion, and the witness has not been called as, or shown to 
be, an expert in regard to the thing testified to.) 

A. For the reason that the customers have had them and used them, 
and found they were not fit for the purpose intended for them, and I know 
myself they were worthless, because | broke two seats in the presence of 
Mr. Herz’s representative; the same seats having been fastened to the 
chairs by themselves and sent to us as sample seats. 

Q. 5. What led to the breaking of these two seats ? 

(Objected to as incompetent anc immaterial.) 

A. My knee led to it; my knee broke it by showing Mr. Adler how 
weak and worthless the slats were. 

Q. 6. What, if anything, had he said in regard to this subject? I mean 
as. to the strength of this seat in comparison with any other. 

(Objected to as before, and also on the ground that the questiom is res 
adjudicata between the parties to this suit regarding the chair bottom 
heretofore made by Herz & Co.) 

A. Mr. Adler claimed that the seat was equally as strong as Gardner’s, 

and had the advantage of being more elastie. 
56 Q. 7. Did you agree or disagree with him as to that? 
(Same objec tion. ) 

A. I disagreed with him after having had the seats. 

Q. 8. Did or not this disagreement lead to the breaking of those two 
seats as an experiment ? 

(Same objection.) 

A. I found. previous to breaking those seats, through customers, that 
the seats were not strong enough for the customers, and in order to ve rify 
the same, I broke them in his presence. 

Q. 9. Please specify the complaints that your customers made against 
these Herz seats. 

(Same objection. ) 
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A. They complained a the slats were easily broken and would eateh 
paregereagened persons sittil 
QQ. 10. What became 3 


til} able tO sel] 4 


on them. 
at portion of the 50 dozen which vou were 


‘ty 
| 


} 
i 


bjection.) 
A. 1 returned them to Herz & Company. 
QQ. ae What did Herz & Co. then do” 
‘te mame object tion. | 
A. By agrees ent ciniateilisee seats were returned, they exchanged them 


for 3-ply veneer concave perforated seats, exactly like Complainants’ }Ux- 
hibit Defendants’ Chair Seat, with the exception of the manufacturer’s 
mark, 

@. 12. What, if anything, was said to you by Herz & Co. as to dam- 
ages for your selling perforated seats like the one just referred to? 

(Same objection,and as leading.) 
ay A. I told them that I feared suit for damages by reason of sell- 
ing thei seats, as I had been notified of such by Gardner & C 0. § 

they, then promised me an indemnity bond to cover any ial nes which 
may be taken against me on account of these seats | 

Q. 15. What, if anything, did Herz & Co. or their representative say 


as to the suecess or non-success of this said slatted seat? 


A. Their aetemenye said that their slatted seat was not a success. 
(Chair seat first referred to by the witness put in evidence by complain 
ants, and marked ‘ Complainants’ Exhibit Herz 1879 Seat.”’) 


And the saxl witness being cross-examined by Mr, Iosrimr, for defend- 
ant, he deposes and says: 
X Q. 14. How long have you known Gardner & Co. ? 
A. Personally about 8 vears. 
xX Q | 
duced into market 
A. Yes, sir. 
X Q. 16. When? 
A. About ten Vears ADO, < ar as [ Can remember. 
i7. You knew of their seat then before you knew them ¢ 
{ knew there was such a concern as Gardner & Co.: I did not know 


15. Do vou know when the Gardner seat bottom was first intro- 


“; 


) 


part O1 the year ten years ago were these ( rar r seat 
. ; 
bottoms introduced into market ”? 
A. I can’t remember—lI did not say ten years ago; JI said about 


causes Vou to Say they were introduced ; ibou 


a memory; 1 saw them thrown on the sidewalk for persons 
wal < over to test their strength. 
A (). 20. Where 3 this ? 
A. At L110 B WCPY, 4 New x ork & it 
X Q. 21. Was this time when you saw them on the sid walk ti 
test their stren oth the first time that you ‘ever saw such seat bottoms? — 
A.- Yes, sl 
AQ. 22. What part of the year was it ? 
A. I don’t remember. 
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x ). 25. What fixes that len 


). 
than Vv OUP memory ? 


rlime 
Ing 
Mans \ TLS 


} sat ° 
VWOTLOMS . 


} 
— 


4« 1 
Stat 


You ean’t 


’ 
~ i " + > ,y 
Ww those seat bottoms On 


even 
vou sa 
That I don’t remember. 
ei ere 
I not on rly saw 
Were | 
am pretty sure I was. 
29, Deseribe how they 
Ybjected to a 


5 } 
you atone that 


the Lh} 
} 
‘il 


ZO. Vou alone CLL 


is immaterial, ) 


—— 


HAREM E Ab nb ene? 


‘ 


hey were laid bottom up. 


Q. 30. How did you know 
[ stopped, out of curiosity 


attracted mv attention. 
‘ *)>7 y ] 7 RR, 
‘< >| ® — LOOK 
No 
) 
. ig 


it 
: 

: oe ; but Dv 
39. What LIsé 
air bottoms. 
There on the 
I believe 
salt 


—_ 
2 before, “by 


} 


‘xplain how you saw wh: 
.: a ere were also, as far 
\ (). 59. Did looking the 
they were put to? 
6. And withont 
what } 
auswer: J 


~ , , ») 
lem, were Tol 


* } ? 
CANNOT iO) 1 


2 Ot. lO you think 
\ What { | 
A @,: 
for without the sig 
-A. IT have already 
X Q. 39. Do yo 
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fixes it in vour mind that was 
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time ? 
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te p (). 41. Were you subpoenaed to testify iD this ease ? 
| A. No. 
X Q. 42. Who asked you to come as a witness ? 
A. Mr. O. L. Gardner. 
X Q. 43. When did he ask you? 
A. Yesterday. 
X Q What did he say? 


A. He asked me to be here and testify as to my knowledge and expe- 
rience of the chair bottoms. 

X Q. 45. What, if anything, did he say about your testimony in rela- 
tion to the slat seat, as you term it* | 

A. He told me I would be called on to testify regarding its use or 
utility. | 

X Q. 46. What experiments have you ever tried with the Gardner 
seats to test their strength ? 

A. We have used them home for years, and customers have not made 
complaints, : 

X Q..47. Are those the only experiments you can testify to with the 
Gardner seats ? 

(Objected to as assumptive. ) 

A. Yes. They are the ordinary experiments. I have also had them 
in use in my store. I have never experimented on them particularly for 
the Sige of examining their quality. 

X Q. 49. Did you ever attempt to jam your knee through one of the 
Gardner s ats ? 

A. No, but I have stood on them often. 

X Q. 50. Have you ever stood on one of the slat seats, as you term wh 

A. Not on the seat, but on the borders of the chair. IJ am afraid ¢ 
my life to stand On them. 

X Q.51. Are you willing to say positively that with this knowledge 
you bought 50 dozen from Herz & Co.? 

A. No; I bought the seats before I knew they were what I consider 

worthless. 
61 ~ XQ. 52. Do you or do you not consider what you term the 
slatted seat the same as the Gardner seat ? 

A. I consider it to be the same in the body of the seat, only 3-ply 
veneer. 

X Q. 53. Is or is*not the slatted seat perforated ? 
A. I would not call it perforated. 

X Q. 54. What is, in your opinion, perforation ? 

A. I would call perforation openings of equal size ; for instance, I would 
eall that (referring toComplainant’s Exhibit Gardner Chair Seat) a perfora- 
tion, and not that (referring to Complainant’s Exhibit Herz 1879 Seat). 

X Q. 55. Don’t you know that Gardner & Co. sued Herz & Co, in 1879 
on that slatted seat, and they claimed that was the same as the Gardner 
seat In dispute in this case ? 

(Objected to as nvolwing ¥ matters which, if true, can be proved by the 


A 


record only. ) 


A. I know that Gardner & Co. sued Herz & Co. , but know nothing of’ 


the points of the case. 
X Q. 56. If the perforations in the slatted seat did not extend all the 


—~ 
@ \*) 
we 
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way across continuously, but intervals of wood were left uncut, the seat 


would be stronger, would it not? 

(Objected to as irrelevant and immaterial.) 

A. I believe it would. | | 

X Q. 57. Then the real difference in point of strength between the 
slatted seat and the Gardner seat consisted in the length of the perforation 
in the slatted seat ? 

(¢ bjected to as unfounded.) 

A. The slatted seat is deficient in strength on account of the length of 


the slats. 


X Q. 58. The length of the slats are dependent, upon the length of the 
slot or perforation, are they not ? 
§? A. I do not consider it a perforation ; not necessarily, 
X Q. 59. Can you have a slat without a slot each side of it ? 

A. Not on seats: no. 

X Q. 60. If the slats run the whole width of the seat the slot would 
be the same length as the slats, would it not ? 

A. There would be no seat if the slat run the whole length of the seat. 

X Q.61. Now run the slats from one side of the seat, commencing a 
half inch or an inch from the edge to within an inch or a half inch of the 
opposite, would not these two slats make a slot of the same length of the 
slats ? 

A. Yes. 

XQ. 62. And if these slats ran only half way across or a quarter of an 
inch, they would make slots of the same length as the slats, would it not? 

A. Yes. 

X Q. 63. Is there anything else upon which the length of the slot de- 
pends except the length of the slat ? 

A. In what respect? Ido notunderstand the question; it must be ex- 
plained to me. 

X Q. 64. Is there anything else than the length of the slat which de- 
termines and fixes the length of the slot? : 

A. I am not a mechanie. 

X (). 69. Do you mean to say you cannot answer the question ? 

A. I mean to say the question is put insuch words that I cannot under 
stand the sense of it. : 

X Q. 66. If you have a seat 8 inches wide and cut two slats parallel to 
each other, one-half inch apart through the seat, stopping at each side one 
inch from the edge, you would make a slot between those two cuts or slats 
six inches long, would you not? 

A. Yes, sir. 

X Q. 67. Is it, or is it not, the cuts or slats just described which forms 

the slot? 
63 A. Yes. | 
X Q. 68. If you increase the size of your seat and proportion- 
ately lengthen or shorten the cuts or slots just described you will lengthen 
or shorten the slat, will you not ? 

A. Yes. 

X Q. 69. Is it not then, in every case, the length of the euts or slats 
which fixes the length of the slot ? 
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A. Yes. 
XQ. 70. And the shorter the cuts, and hence shorter the slots, the 
stronger will be the slat, will it not? | | 

(Objecied CO as incom pete nt and irrelevant. ) 

A. I think so. 

X Q. 71. Did you ever have a conversation with John K. Mayo or 
Martin Herz in relation to an indemnity bond for selling their chair 
seats ? : 

A. I did with their representative, the person who sold me the 50 dozen 
chair seats, but not with them personally. 

). 72. Did vou ever get any writing agreement, letter, or bond from 
avo or Herz, or either of them ? 

. 


LA 


Vo, sir; and never asked for It. 
X Q. 73. Did you know whether the person who sold you the 50 dozen 

chair seats had any authority to agree to iIndemnifv vou in their name ? 
A. I know he was the authorized agent of Herz & Co. 

X Q. 74. Did you know it at the ttme you bought the 50 dozen seats ? 

A. No further than from his representations. 

X Q. 75. Did he represent that he was authorized to indemnify you in 

the name of Herz & Co. against damages to Gardner & Co. ? 


A. He said Herz & Co. would give us a bond of indemnity ; 1] 
64 did not ask him whether he was fully authorized to do that; he did 


not say that he was authorized to do it. 
. — 4 r . hg ae ’ lo 
X Q. 76. Did you ever get that bond ? 


] never asked tor 1t—never oot it. 


MARTIN FECHTMAN. 


Subseribed and sworn to before me this 8th day of February, 1881. 
JAMES KEARNEY, 


Special Examine F. 


JOHN BowM An, a witness of lawful age, produced on the part of the 


complainant, having been by me first duly cautioned and sworn, being ex- 
\T : 


amined by Mr. O°’ REerLiLy for complainant, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 
A. John Bowman; age, 46 vears; residence, Brooklyn, N. Y.; oceupa- 
ion, book-keeper for Gardner & Co. 
(Q. 2. Please present, if you have it, a statement from the books of said 


+? ‘ “re \ - F . , . : 7 > 
e their sales of the Gardner perforated concave chair 


seats monthly from and including the month of April, 1875, to and in- 


j Hy } “se ™ + | ly i ' } + I + 
iVding The month or MVeceniber, Laat), 


r , © 4 4 = Pe ill ; < > a ' 4 
(4 jected tO as Incomperent, rreievant, and immaterial, and as not the 


est evidence; and qefendant hall move to strike the same from the 


ecord. ) 


A. I present such a statement. 
(). 3. Does this sfatement represent Or not the sales ot ehair seats sep- 
rate from their frames ? 
A. It does, except a small portion included in this statement were sold 
attached to chair frames ; in 1875 and 1876 very few, if any; in 


5 1877 and 1878 about one per cet. of the total in those years, and 


in 1879 and 1880 about two per cent. 
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Q. 4. By whom has this statement been prepared ? 
(Same objection.) 
A. By the assistant book-keeper, under my direction. 
Q. 5. How long have you been book-keeper for Gardner & Co.? 
A. Sinee April, L875. | 
(Statement. offered in evidence, and marked “ Complainants’ Exhibit 
Statement of Gardner Sales.’’) 
Cross-examined by Mr. FosTEer for defendant : 
AX Q. 6. Who wrote out this statement ? 
A.: The assistant book-keeper. 
XN Q. 7. What part did you take in the preparation of this statement ? 
A. I took the book and called them off, each month’s sales. 
XN Q. 8. After they were written down did you compare them with the 
book personally ? 
A. I did with an original statement, and that with this copy. 
XN Q. 9. Then you did not compare this copy with the book ? 
A. Not direct . BO SIP. 
X Q. 10. Then you are not positive that it is correct with the books ? 
(Objected to as unfounded.) 
A I believe it is with the book. 
JOHN BOWMAN. 


Subseribed and sworn to before me this 8th day of February, 1881. 


JAMES KEARNEY, 


p | Special kxaminer. 
66 U.S. circuit court, southern district of New York. 
WILLIAM GARDNER ET AI. ) 
MS, -In equity. 


Martin Herz anp Joun K. Mayo. } 


Proofs for rebuttal on final hearing, taken on the part of the complain- 
ants under and pursuant to the 67th rule in equity, as amended, of the 
¢ Supreme Court of the United States, before me, 
JOHN DELAHUNTY, 


Notary Publie and Special Kraminer by Cons nt. 


NEW York, August 30th, 1881. 
Parties met pursuant to notice. | 


% | Present: Phillip Ay O’ Reilly, CSC «5 of counsel for complainants ; James 
P. Foster, esq., counsel for defendants. 


[t is consented by counsel for the respective parties that testimony for 
final hearing on the part of the complainants may be taken before John 
Delahunty, a notary public in and for the city and county of New York, 
with the same force and effect as if he were duly appointed by the court a 
special examiner in the cause. 


part of the complainants, having been by me first duly cautioned and 
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w..7 Ta 


<< fry ot ee Ee en pte 
0 aid ‘weccin mea * « 


36 WILLIAM GARDNER ET AL. VS. HERZ ET AL. 


sworn to testify the truth, the whole truth, and nothing but the truth in the 
matter of controversy herein, and being examined by Mr. O’ REILLY, of 
counsel for complainants, deposes and says : 

Q.1. Are you the same George Gardner who has heretofore been exam- 
ined as a witne ss in behalf of the defendants ? 

A. Yes,s 

Ce. 2: = you any interest in this suit or the Gardner Reissue Patent 
No. 9094, on which this suit is brought ? 

A. No, sir, % 

Q. 3. Before making the invention set forth in said reissue No. 9094, 
had you or not taken out patents for inventions of your own ? 

A. Yes, si 

Q. 4. Please specify for what inventions these patents were granted. 
A. 1 had a patent for a water-wheel, sewing-machine cover, a veneer 


cutting machine, and a number of others. I couldn’t tell what they were 


now unless I looked them up; and I made a number of applications and 


got refused on them. I had a patent for a brace-chair—a portable chair. 


That is all I can remember at present. 

Q. 5. Please state what, if any, mechanical trades you have followed. 

A. Well, when I worked journey work I was considered capable of 
taking charge of any kind of wood work. [I was foreman in a pattern 
factory when I was twenty vears old. I was after that foreman in a clock- 
ease factory, and I was foreman in a picture-frame factory, and the last’ 
that I was in I was foreman in an oval and circular-frame factory. The 


last journey work I worked I got $50 a week, and that was in a place 
where they made a little of everything, wood work, anything that 
68 was brought in. Since that I have built several houses, mill-d: ams, 


water-works, and machinery of various kinds. 

(. 6. Before making the invention of a chair seat as shown in said 
reissue No. 9094, please state the different chair seats with which you 
were acquainted, — ; 

A. Cane seat, solid wood seat, rush bottom splint seat, and uphol- 
stered. 

Q. 7. Please state the circumstances, if any, which led you to make 
the invention shown in said reissue 9094, consisting of a three-ply cross- 
grain veneered concave, perforated chair seat. 

A. Well, I was superintendent of a chair factory known as the Clarks- 
ville Manufacturing Company, situated at Clarksville, Hunterdon County, 
New Jersey ; sometimes that place is called Glen Gardner—of late vears 
it has been called Glen Gardner. 

Q. 8. Please state what kind of chairs and chair seats were made at 
this factory. 

A. Black-walnut and birech-wood chairs made with cane seats. 

Q. 9. Please state about how many of such chi als were macle annually 
at said factory. 

A. Ithink we made about two or three thousand a month, as near as | 
can remember. , 

Q. 10. In what localities were the customers who bought these chairs 


 < 
, 


made at that factory 7 

A. Principally through Pennsylvania and the mining towns—Seranton, 
Reading, Pottsville, W ilkesbarre, and others I can’t remembe ‘r, and some 
few in Phil ladelphia, and a few in New York. 


om AE 
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Q. 11. Please specify any difficulty vou found in furnishing said chairs 
cane seats. 

(Objected to as not in rebuttal.) 

A. The girls were very scarce in country towns; they annoyed me in 


with 


the price they wanted for putting them in, and getting them done 

69 so as to fill the orders, and the price that they charged for doing 
it. lt led me to study up something else, 

Q. 12. Do you mean that the factorv employed girls to cane seat the 
chairs mace the re? , 


A. Yes, sir. 


Q. 13. What price did the girls demand and receive for cane seating a 
chair ? 

A. Fifteen cent 

Q. 14. What did it cost the company for the cane with which each 
chair was ted ? | 


i: ren to e1reven cen{s, 

() £ Lod what woanliad th wat en ‘] ‘ | » eOst tf canine 
\ . L*s., A if WW iictlt Wotllid Liat C'UIS | ()] LLic Cane iit I it CUS i) Can lng 
amount to? 


A. Twenty-five cents and upward, 


(J. 16. What influence did this cost have as to the company making 
its business profitable ? rag yh 

(Objected to as not in rebuttal, incompetent, and immaterial.) 

A. ft mace the chairs COsSL~L TOO mueh - it made them COst SO much that 
we couldn’t sell them ; we found we must have a cheaper seat. 

(Q). 17. Please state if this is what led you to make your invention. 
(4 piected { 
“A. Yes, <r: that Is it. 
Y). 13. Please Stute what you did. mentally and physically, to produc 


g- soya 
ws DOr WD rebuttal. ) 
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| } lain what on t or 4} ‘ 
, Used TN Cnhalls stead OL. Cahe., 


something to oO 
A. I studied tor. I think. mavbe five or six months, and | was on my 


wav to New York, sitting in the smoking car smoking a cigar all alone, 
; ie, here sate - 
and there | Pot the idea of trvine to make a seat to imitate cane out of 


? ° ; i? } ‘} . 7 r . 
thin lavers of wood, and while in New York bought some thin 

70 wood, took it home in the e ‘vy with me, and had one of our me 
( Wood, TOOK It Nome nh the CountrY WIth Me, ana Nad one OF our men 


make what we term cauls, concave and convex, with-a dishing, | 
think, of about 12 inches in diameter. Then that night we put thre thin 
veneers with glue on in between the cauls; that lay over night; in the 
morning took them out and laid it out in straight lines and bored rows of 
holes in it; we took it up tomy own house and put it on one of my dining- 
room chairs that had the cane broken out; gave it athorough trial by let- 
ting my children jump onit for maybe three or four weeks; then I made 
application fora patent soon after that; I found the seat to be 00d and 
durable. | 

(. i9%. Please deseribe particularly the construction of the chair seat of 
which you got the idea while riding in the cars; I mean state the sep- 
arate elements which entered into its composition. 

A. Three thin layers of wood with the grain running crossways, con- 
cave or dishing—I don’t know which you would call it—of a circle of 
about one foot in diameter and five-eights of an inch deep, if I remember; 
then I put holes in it to make it imitate cane in general appearance. 

Q. 20. Please state whether or not the said idea which you formed was 


Ber —— 
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to have a chair seat composed of three cross-grained veneers glued together - 
and made concave and perforated. 

A. Yes, sir; that was my first thought. 

Q. 21. Please state what your idea was in taking as part of your idea 
a three-ply, cross-grained veneer. 

A. So rf at it couldn’t split, and give it strength. 


Q. 22. Under what action did you seek to save such a material from 
splitting ? 


A. From jumping on it and shrinking; any pressure whatever on it 
that would make it Pg 

Q. 23 Did the influence of nailing a seat to a chair frame enter into 

the same idea? 
71 A. Yes, sir; that is the reason I nailed the first one right to a 
chair, and I found it made the old chair fraine stronger. 

(). 24. Why did it not occur to you that a single veneer or two elued 
veneers would be equally as good as the three etn cages rane veneers Vou 
selected ? 

A. I was satisfied in my own mind that it wanted three veneers to make 
it good and strong and keep it from warping, and give it strength round 
the edge, so that the nails wouldn’t split the edge. 

(). span Why could not these results be attained by ote a single 
veneer or two olued veneers ? 

A. From the fact that we haven’t vot the materi: al there to counteract 
the one from pulling one way and the other the other without having the 
other veneer there. 

Q. 25. Up to that time what had you known of veneers being glued 
togethe r? state specif fically. 

A. I had made fancy boxes out of veneers, thin wood bird cages, with 
sometimes a dozen or two dozen layers of veneers with the grains running 
the same way, the veneers being in alternate layers of white and black, 
so that when sawed up in strips it made an ornamental box or bird cage. 

Q. 26. What was the reason that your idea embraced making the ma- 
terial yor the seat concave on the top portion ? 

A. So as to give ease in sitting; a person wouldn’t slide off when he 
sits back; and to imitate other seats, as all seats were more or less con- 
Cave. 

Q. 27. What led you to include in your idea the perforating of the 
seat ? 

(Objected to, as the original patent, No. 127045 distinctly states the 
seat may be left solid, and it is not shown the element involved in the 

question was the idea of the inventor.) 
72 A. My idea was for that to imitate cane, and to make it a little 
fancy and cool, for ornamentation and ventilation, and that water, 
after it got spilled on‘it, would run off. 
Q. 28. After vou had formed this idea of a chair seat, why did you go 
to the trouble of making a seat according to this idea, and testine it 
as you have stated? | 
(Objected to as not in rebuttal, and not shown to be the idea of the 


alleged Invention.) 

A. So as to see whether it had the strength in it that I expected to 
find in it, and whether it would look as nice and neat as I expected it 
would, : 
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(. 29. When you had tested your invention and found it satisfactory, 
please state whether or not the Clarksville Manufacturing Company 
adopted it instead of cane bottom. 

A. Yes, sir; they did. 

Q. 30. State whether or not the customers of said company bought . 
chairs with your new seat instead of chairs with cane seats. 

A. Yes, sir; they did. 

Q. 31. Please state who, if any one, undertook the manufacture and sale 
of your seat after you patented it. 

A. The Gardner Manufacturing Company leased of me on royalty. 

QQ’. 32. Please state to what extent the Gardner company made and sold 
your said seats. | 

(Objected to unless the best evidence is produced, which would be the 
books of account of the witness, or of the company, or the party directly 
making the sales.) 

A. In the neighborhood of twenty thousand a month, between twenty 
and thirty thousand. 

(Same objection to the answer.) 
73  Q. 34. About how long did the Gardner Manufacturing Com- 
pany continue the manufacture and sale of your seat. 

A. About one year and a half. 

(Q. 35. State whether or not the Gardner M’f’e Co. sold these seats to 
parties theretofore using cane seats and instead of cane seats. 

(Objected to as incompetent, as not having been shown that the witness 
has any knowledge on the subject.) 

A. Yes, sir; they did. 

Q. 36. When the Gardner M’f’s Co. ceased making andl selling these 
seats, who, if any one, succeeded it in the same business? 

A. Gardner & Co. 

Q. 37. When you had tested your first seat did you ascertain that the same 
could be made and sold at a cheaper price than a cane seat ? 

(Objected to as leading, and as not showing the facts in relation to the 
price. ) 


A, Yes, sir; I did. 
Adjourned until Wednesday, August 31st, 1881, at 10.50 a. m. 


NEW YORK, August ost, 1S81., 


Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of the witness, George Gardner, resumed : 
Q. 39. Were it not for this new seat you got up, could or not the 
Clarksville company carry on its business profitably ? 
A. No, sir: thev coulda not. 

74 Q..40. The defendants have introduced in evidence letters pat- 

ent of the United States, granted to vou and others for an im- 
proved chair seat, which patent is dated May 21, 1872, and No, 127044, 
a certified copy of which is in this case, and marked “ Def?’ts’ Exhibit Gard- 
ner Patent No. 127044.” Please state which invention was the first made, 
the one vou have been describing or the one set forth in said patent 


127044. 
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(¢ bjected to, as the patent or the application IS the best evidence, and 
the witness is not qualified to contradict the Patent Office record.) 

A. The one I have been describing was invented the first, some two or 
three months. 

Q. 41. What was your idea in taking out this patent, No. 127044? 

A. For fear that some other parties would take it out as an improve- 
ment on the first one. 

Q. 42. Please state if vou at any time made inquiries in the market as 
to the eost of rubber for chair seats. | | 

(Objected to as incompetent, indefinite, and as to time or place and as 


immaterial.) 


y ; ; a. ] S, , 1 ; a a 
A. Yes, Sir: ] stopped mto Woodvear - anc Say the superintendent 0] 
] ] ] ee 2 aa } a fe by oe ek i] = ] + 1 {* . | 
head salesman anc Gg uired the price Ot rubber 1p thin sheets, and Ttounad 
: i 5 ia Rete OS . seat H 9 : | , | 
It Was expensive, Too CX Pensiv'e ror ie jo uy: I qaont remember the 
i * 


S } ‘ - 5 
). 48. About what date was this-* 
A. It was about from three to six months after | exe)! this patent,.as 
ee i ee 

near as i can remember. 

° . 7 . : ; a | . (> : ? ' ‘ 
And on cross-examination by Mr. Fosrer, said witness further deposes 
fol] 


as HIOWS: 
XN Q. 44. What relation are you to the complainants in this case ? 
A. A brother. . 
1) XN Q@. 45. What reason had you on your former examination 


> ‘ : “ . im ] “Mee ae c M Phas . a o> 
for retusine to answer the questions 1n relation to this ehanu “CLT 


f &. = ] + Os - tie ’ - ~ ei . 
(Objected to as assuming that the witness refused when the fact is other- 


] 
Wise as recaras sonie ports. 


N vhatever, only by advice of counsel 
A. None whatever. onlv by advice of counsel. 


XN Q. 46. Have vou snice that time refreshed your memory in any 
way ; and, if so, state how—vour memory In relation to chair seats. 

A. None \\ hatever, ho way. 

XN Q. 47. How do you know, at the present time, how long the Gard- 
ner Manufacturing ( ompany sold your chair seats on a rovalty 


w > 


A. I don’t know exactly ; as near as I can remember, about a vear and 


*; 


a half; I never saw an account since they stopped. 

XN Q. 48. Did you know this tact, how long the Gardner Manufactur- 
ine Company sold these chair seats, when you were examined before in 
behalf of the defendant ? 

(Objected to as immaterial.) 

A. No, sir, I.did not; I gave the time as nearly as I could possibly 
remember it. | | 

X Q. 49. What time did you state when you were examined in behalf 
of the defendants ? 

A. I can’t tell; I gave it as near as I could make it in my own head. 

(The question and answer No. 59 of the examination of this witness of 
April 4th, 1881, on behalf of defendants, is shown to the witness.) 

X Q. 50. The question 45 of this examination up to the question 59 
you are requested to read, and state if your memory is clear in relation 
to the time you say you stated, during which the Gardner Manufacturing 

Company made these chair seats. a 
76 A. Yes, sir; that is as near as I can tell, a year and a half; it 


little more or a little less. 


micht have been a 
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X Q. 51. How have you ascertained, since your examination on behalf 
of the defendants, how long the Gardner Manufacturing Company made 
and sold your seats ? | ; 

A. I have not ascertained at all, in no way; I haven’t seen a word or a 
figure, nor heard a speech of any kind. 

XN Q. 52. Do you know any better at the present time how long th 
Gardner Manufacturing Company made and sold your chair seats than you 
did in April, 1881, at the time when you were examined on behalf of the 
defendants ? 

A. Yes, sir; IT remember that I got the patent about 1872—somewher 
near there— and that they closed and stopped business in the neighbor- 
hood of 18 


; 1 ee 
aqvear and a hat, 
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> and remembering that, Caiculate It Was somewhere ab ULI 
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4 
» ~ <)> ¥ . . 2 : & j ] aod é ' LC j . e Pa a 
AX (). ded, Did VOU GQ] cid vou not Know these acts JUST stated iti relation 
] ( . . : (* eee. ee cre ~f ee on 1 1 : 
to the Crardne \Ianutfaeturine Company mn April, IAS, when you were 
4 ] Fy >. ai we, ee ) ; 
examined Ol) behalt Of The aerendants 


x. If I had stopped LO think could have ealeulated it out: Ves, SIP: 
just the same, 

XN Q. 54. Then vou did know at the time -you were examined on be- 
half of the defendant how long the Gardner Manufacturing Company 


} } 1,] 7y 1? + lic y » OP 
mMaS Mace and SOLidG VOULP Seats, Gia Vou 
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A. No, sir: I did not; I didn’t stop to ecaleulate, otherwise I would 
have known very quick; [ had to stop to make some calculations as to 
the time, 

XN Q. 55. What. vear was it when you were foreman in the pattern fae. 
tory, and where was that factory situated ° 

A. The factory was situated on Avenue D, between Fourth and Fifth 
streets, In 1349. 

NX Q. 56. Give in detail the kind of patterns that were made in that 

factory. 
id A. Patterns tor pulleys, cog- wheels, nanees, pipes, eat-heads On 


ships, and othe 

the patterns, . 3 

X Q. 57. Were there anything like cauls or formers made at that 
factory ? 

A. No, sir; I think not. 

X Q. 58. Was veneer used in making these patterns in this factory 

A. No. sir: nothing but pine and mahogany. 

X Q. 59. What vear was it, and where was the factory where you worked 
| hey made a little of every- 


‘ . ee te bs an hae ite ] : ; 
s, Orderseame in from iron foundries and we mad 


when vou got $50 a week, in a place where t 
thing in wood-work > 

A. I think it was about [S69 : I can’t tell the year exactly ; I think 1 
was 1867; the factory was in Chrystie street, between Houston and 
Stanton. 

pf (). 60, Specity the difterent kinds of wood-work that were made at 
that factory. 

A. Black walnut oval frames, circular frames, black walnut mouldings, 
models, and circular sawing of various kinds, scroll sawing, planing 
various kinds of lumber: that is about all that I ean think of that was 
done while I was there; I didn’t stav there very long. 

X Q. 61. Was there any use of veneers at this Chrystie-street factory ? 

A. Yes, sir: oval frames, that is all. 
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7 x ©. 62. Describe the use of veneers in these oval frames 

| They were bent round, one glued upon the top of om other _" 
ji Ao were of sufficient thickness to make a frame. 

if » ©. 63. Did the grain of one layer cross the grain of the ne xt 

il A. No, sir; the grain all run the same way. 


X Q. 64. What year was it and where did you make the sewing-ma- 
chine cover ? 
_ A. It was out in the country in New Jersey, in about 1870. 
18 X Q. 65. Of what was this sewing-machine cover made ? 
A. It was made of veneer and paper board. 


Pe rn 
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X Q. 66. How many layers of veneer were used ? 

A. One ; 

X Q. 67. Was the paper board and the veneer glued together ? 

A. Yes, sir. 

X Q. 68. What was the object of glueing veneer and paper board together? 
A. Cheapness and lightness. 


X Q. 69. What effect had‘the paper board on the veneer to prevent it 
from splitting ? 

A. Well, it would help to keep it from splitting. 

X Q. 70. What was the form of these sewing-machine covers ? 

A. Round cornered. 

X Q. 71. Was the top of these sewing-machine covers flat ? 

A. Yes, sir. ' 

X Q. 72. Please describe the process of manufacturing these sewing- 


machine covers. 

A. There was a block made of the form of the inside, paper board bent 
around and packed, then a small piece of muslin glued over the joint ; when 
the glue got hard the tops were drawn out; then one veneer bent round 
on the outside with glue on, and tacked down so as to hold until the glue 
became hard: the tacks were drawn out and the cover taken off the form 
and a top put on it. 

X Q. 73. When, to your knowledge, were cauls first made? 

A. I used cauls when I was 14 years old. 

X Q. 74. For what purpose? 

A. For putting veneers on boxes, square boxes, 

> (). (oO. Why did you select three layers of veneer for your ehair 

seat ? 
19 A. I did not think anything else would do. My experience had 
been in wood so as to give me the impression that I must have three 
in order to have one counteract against the opposite one and keep it from 
warping and give it the proper strength ; [ never tried any other number. 

X Q. 76. What experience in wood-working do you now refer to spe- 
cially? 

A. For instance, in making patterns, models, fancy boxes, and other 
fancy articles made out of thin wood. 

X Q. 77. Deseribe the construction of these articles enumerated, and 
give the acts or the process from which vou obtained your experience that 


three-plvy veneers were necéssary to a chair seat. 

A. When I was at pattern making and wanted a patton to last a long 
while, that was going to be hard used, I used to take three pieces of wood 
and put them together in order to make it strong and keep it from w varp- 
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ing; have used two pieces with the grain crossways, but found that they 
would always warp, curl up. My experience was, in making faney boxes, 
that if we took the veneer and put it across the grain of the other thin wood 
that the sides and ends would warp out of shape and gradually come off 
by the shinking and swelling caused by the change in the atmosphere, some- 
times ei“ sometimes dry. 

X Q. 78. How many years prior to making your chair seats did you 
possess this knowledge, that three thicknesses of veneer would be more 
durable and would not warp or split ? 

A. In the neighborhood of twenty-five years, I guess. 

X Q. 79. It was a fact well known to workers in wood, was it? 

A. Well, I am not so sure whether it was or not; ‘I never heard it par- 
ticularly conversed about. I learned from practice—observation from the 

work that I done myself. 
80 X (). 80. What experience had you in the use of cauls, which 
would press materials placed between them into various shapes or 
forms, prior to making your chair seat ° 

A. I had had none that would press all the material into shape except 
a flat. 

X Q. 81. What experience did vou have of cauls that would press part 
of the material between them ? 

A. In using one eaul to lay a thin veneer on a half-round long strip. 

NX @. 82. This use of a caul just mentioned was in what year? 

A. I think it was in about 1855; it was near that year. 

X Q. 83. And that use of cauls was continued by you for about how 


\. For about one year, making clock cases. 
X Q. 84. Was that a well-known and common use of cauls at. that 
, 


A. I thmk it was. 

X Q. 85. This use of cauls would give the concave-convex form to 
veneers, would-it not, round the half circular strip? 

A. It would give the concave one way only, on a straight line. 

X Q. 86. What does the convex form on the under part of your chair 
seat have to do with the seat itself? What function does it perform ? 

A. It is only there as a natural consequence of the concave ; being con- 
cave it makes it stronger, asa circle; It braces in every way. 
X.Q. 87. What other form than a concave in a eirele can you make 
your chair seat? 
A. I never tried to make it any other way than a cirele, on account of 
the expense of the caul. 
X Q. 88. What I want to know is, if your alleged invention of 
8] a three-ply, grain-crossed, concave-convex perforated chair seat 
embraced any other form of a chair seat than the concave-convex 
in acirele. 

A. When 1 made my model I sent it to my patent lawver at Washing- 
ton, and told him to make out the paper s and put in all the claims that ] 
was entitled to. That I cannot answer; I find people differ as to what !s 
a coneave-convex. | | 

X Q. 89. What was your invention—a coneave-convex seat in all forms 


of concavity and convexity, or only coucave-convex in a circle? 


44 _ WILLIAM GARDNER ET AL. VS. HERZ ET AL. 


A. When I first invented that seat and made the experiment, and found 
that I could put a concave in three or more veneers, [thought that my 
patent would cover any kind of a chair seat made out of veneers with the 
grain running crossways with or without concave, or put in round or 
square or oval or any other Way CO FIVE ease TO the sitting. | 

X Q. 90. Do you mean to be understood that any form of concavity or 
convexity was within your invention? | 

A. Yes, sir. 

XN. Q. 91. What is your pres 
convexity of the chair seat * 

(Objected to as meaningless and irrelevant. Question withdrawn. 

XN Q.91.. What is your present opinion in regard to your invent ljon— 
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orms of conCavity, or Gniv a concave In a ecirel 
( { biecte (i tO as incompetent, ) 
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A. [Tam not well enough posted with the patent laws to say what that 
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would hold ; ny Orst nipresston Was that i would COVverPr ally kind OI a 
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did you, at the time of making vour first chair seat, consider the 
perforations in three-ply veneer as new? 

(First part of ane _ <tion objected to as unfoul oor ) 

A. Yes, sir: I « it was omitted by the patent lawyer in getting it ; 
that 1S, [ roe Was new al the time of pues it—perforations inh 
three-ply veneer, 

XN Q. 94. How did you obtain vour knowledge concerning the customers 
of the Gardner Manufacturing Company, whether they had previously 
bought cane-seated chairs or not ? 

A. I was acquainted with some of them ? 

X. Q. 95. You have testified as to all of them. 

A. I think not. ; 

X Q. 96. Do you wish to limit vour answer to the customers you were 
acquainted with, or do vou wish to include all the customers of the Gard- 
ner M’re Co. ? 

(Q. and A. 35 of direct examination read to witness.) 

A. I never knew only part of their customers. 

X Q. 97. Do you wish to limit your answer to Q. 35 to those of the 
customers vou knew ? 

To the customers [ knew only. 

X Q. 98. How many of those customers did you know ? 

A. I-can’t remember their names; I might have known ten, twenty, o 
thirty. . 

X Q 99. Did the Clarksville M’f’e Co. sell your veneer chair seats to 
the exclusion of cane seats ? 

A. Yes, sir, they. did; we abandoned cane altogether when we got 


them. 
“ Q. 100. How long did the Clarksville Co. continue to sell your seats ? 
About two years—till they closed. 
X Q. 101. During what years was it ? 
83 _ A. Between 1872 and 1874, as near as I can tell. 
X Q. 102. What else did the Clarksville M’f g Co. make besides 


those chairs ? 


A 


WILLIAM GARDNER ET AL. VS. HERZ ET AL. 45 
. 
A. Nothing 
X Q..103. In what year did the Clarksville Co. close up ? 
8 pide in the latter part of 1874. 


XN Q. 104. From 1872 to the latter pan of 1874 did the Clarksville 
Co. sell any other chairs than those provided with your chair seats ? 

A. They sold some cane seats the forepart of the time just named—the 
latter part all my chair seats. 

X Q. 105. How heavy were the liabilities of the Clarksville Co. when 

is they closed up in 1874? 

A. I-ean’t tell: I wasn’t there. 

X Q. 106. Were you ever informed ? 

A. No, sir; not as [ remember; I think the bills were all paid except 
a few eg: dollars. 

xX (). LOT. Who were the partie 5 chiefly interested in the Clarksville 
Co. as stockholders or as office rs ? 

A. Lewis Young was a large tetas and president; Eli Young 
was stockholder and treasurer; D. W. Wells was stockhol le rand secre- 
tary; Edward Humphrey was « ienoblinkdes and Nieholas Atker, D. C. 
Anderson, Samuel Atker. : : 

X Q. 108. What became of the Gardner M’f'g Co. which you say also 

sold your seats for a year and a half? 

They had been in the frame business, and the frame business run 
out and they closed up with the consent of the creditors; I think that was 
in the latter part of 1873. 

X Q. 109. Who were the parties chiefly interested in the Gardner M’f’g 
Co, as stockholde rs or officers ? ? 

C. H. Applegate, vice-president, I think ; John Bowman was book- 
keeper and secretary, | believe; William Gardner was superintendent ; 

I am not sure how the ofheers did run at that time. 


S4 X Q. 110. Were any or all of complainants interested in the 
Gardner M’f’g Co. as stockholders ? 


\. I think not. : 

X Q. 111. How did it get. its name of Gardner M’f’g Co.? 

A. Because it was Gardner & Co. vears ago, and it was organized into 
the Gardner M’f’g Co. by C. H. Applegate and others. 

X Q. 112. What were the labuilities of the Gardner M’f’g Co. whe 
they failed. in 1873? 

- | think about $70,000. 

(). 113 3. What royalty were you paid on your seats by the Gardner 
M’ ? ~C 

x Three cents a as if I remember right, is what the lease was. 

X Q. 114. lf four or five layers of veneer were used with their grains 
crossing instead of yr lavers, would it make as durable and strong seat 
if the other elements, concavity and perforations, were also put in, as your 
seat 1s? : | 

A. If the veneers were of the same thickness it would be a little stronger, 
but much more expensive. byes 

X Q. 115. Would there be any difference between such a seat, made 
of four or five veneers, and your seat, except in weight and expense? 

A. I don’t think of any other difference now. 


; 
‘ 
ft 
: 
: 
: 
f 
i 


o% 
iby 


46 WILLIAM GARDNER ET AL. VS. HERZ ET AL. 


< 


X Q. 116. After the failure of the Gardner M’f’g Co., who, if any one, 
made and sold your seats ? 

A. I went into the manufacturing of them myself, under the name of 
Gardner & Co.; I was associated with R. W. Myers, and I think my 
brother William’s wite had a little interest in it. 

X Q. 117. How lone did you continue the manufacture and sale of 
these seats? 


A. I think I continued in the company two years; then I sold out my 


business, including the patents, to the complainants. 
85 X Q. 118. What did these complainants pay you for the patent? 


A. I think it was about $15,000; it was a little in trade— 

part trade and part money. 
X Q. 119. How much of this $15,000 was trade ? 

A. It was part of a lot of land that had no particular value at that 
time: I think it was about 82,000; the bal: ance I took in notes. 

(). 120. When were the notes paid + ? 

. They were paid as they became due—one every month, [ think ; 

Pies it fifteen months. 

Xx Q. LZ] They are all paid now? 


x . 122, What is the date when you were sitting in the smoking-car, 
and the idea of this seat first occurred to you? 

A. About eight or nine months before the patent was issued ? 
X Q. 123. That would be in Se ‘pte “ber, 1871 ? 
\ 


‘e | on 
. Yes, sir; that is about the time it was; I know that I made my first 
seat and tried it on a chair for some time—near a couple of months before 
[ made my application for the patent; the patent was granted, but not 
issued for near six months. 
X Q. 124. Did you ever hear of the Belter furniture, made by J. H. 
Belter & Co., of New York City, made of veneers with grains crossing? 
A. Not until I was a witness in this ease. : 
X Q. 125. When, if ever, did you first make the acquaintance of John 
kK. Mavo. how deceased Fe 
A. About 1873, I think. 
X Q. 126. Were you one of the parties who purchased a half interest 
in J, K. Mayo’s patent of 1865, No. 5173? 
A. No, sir; I never purchased of him; he came to me and wanted me 
to, or sent Mr. Frost to me, and asked me if J didn’t want to 
86 buy a patent belonging to a man by the name of Mayo. I asked 
him what it was, and he said it was a patent fora chair seat. I 
asked him to explain to me. He explained it to me, and I told him I 
wouldn’t 
that kind it was good for nothing, as it wasn’t at all like mine, had no con- 
eave in it nor no perforation, and I didn’t see wherein his patent covered 
a chair seat at all; I didn’t want nothing to do with it. And another 
thing, I had leased my patent out, and I believe my patent was the first 
on record ot chair seats made out of layers of wood, and that is the last I 
saw of him; he returaed home. I was at that time out in the country, 
in New Jersey, where he came out to see me. I think that was about the 
latter part of 1875. 
X Q. 127. Which one of the complainants purchased a half interest in 


this Mayo patent 51755? 


OR A ne 


't give him five cents for it; that if he had any patent at all of 
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A. That I couldn’t tell positively, whether it was brother Oliver or 
brother William. | 

X Q. 128. The complainants did purchase an interest in this Mayo 
patent, did they not ? 

A. Yes, sir; I think so, but am not sure about it, whether it was they 
or the Gardner MW’ t?o C‘o. 

X Q. 129. Don’t you know, as a matter of fact, that the complainants 
paid some $5,000 or more for a half interest in this Mayo patent, to manu- 
facture veneer chair seats under it? 

(Objected to as irrelevant and immaterial.) 

A. I know that there were some notes paid with their indorsement on 
that went to Mavo, but whether it was the Gardner M’f’g Co.’s notes or 
not I cannot tell; but it was my understanding at the time that it was 
purchased on account of his claiming to have a continuous seat and back. 

X Q. 130. You refer in the last answer to a purchase of the interest in 
the Mayo patent, do you? : 

A. Yes, SID, that’s what l understood. 
87 Redirect : 

Re D. Q. 131. Please state in detail why it was that the Clarks- 
ville M’f’g Co. ceased business ? 

A. They had a lot of old fogy farmers out there who promised to put a 
lot of money in there, and they never did. 

Re D. Q. 182. From whom did this Clarksville Co. obtain your new 
seats that they put in their chairs ? : 

A. From the Gardner M’f’g Co. ; they didn’t make the seats. 

Re D. Q. 133. Under whose direction was the Patent Office model made, 
which was filed with your application for a patent for your new seat? 

A. Under my direction and supervision. 

Re D. Q. 134. Look at the model now shown you and state how that 
compares with the model you so directed made ? | 

A. That is just about like it, as near as I can remember; I haven’t seen 
it since it went.to the Patent Office; I know mine had aconeave and rows 
of holes and put in a frame. | 

(Model handed the witness in the last question is put in evidence by 
complainants’ counsel. It is a certified duplicate of the model in the 
matter of the letters patent granted George Gardner and others, dated 
May 21, 1872, No. 127045, &e. It is marked “ Complainants’ Exhibit, 
Gardner Model, J. D., Notary Public.”) | 

Re D. Q. 135. State whether or not all the chair seats made by you and 
others under your patent have been from the beginning three-ply cross- 
grained veneers, concave and perforated. 

A. Yes, I believe they have ; so far as | know they have. 
88 Recross-examination : 

Re X Q. 136. How. much was the authorized capital of this 
Clarksville Co. ? 

A. I forget ; the capital paid in was about $9,000. 

Re X Q. 137. How much was the increase in the sale of chairs pro- 
vided with your seat over the cane-seated chairs at the Clarksville fac- 
tory? 

A. I don’t know how much the increase was; it was a little more, and 
the profit was $1.25 a dozen more. 


. 
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ce X Q. 138. Have you any knowledge as to the extent of the increase 
in the sale of cane-bottom chairs since 1873 over the sale prior thereto ? 
A. Ihave not, none whatever; I am not in the business. 
Redirect : | 
Re D. Q. 139. Please look at Def’ts’ Exhibit, Gardner Patent No. 
127044, and state how many chair seats like that specified in the claim of 


that patent have been made by you or others under the patent. 
A. None. to my knowledge. | 


Reeross: 
Re X Q. 140. Why have none been made under this patent, No. 
127044 ? | 
The other is much cheaper and sufficiently strong for all purposes. 
GEO. GARDNER. 
Sworn and subscribed to before me this dist day of August, 1881. 
JOHN DELAHUNTY, 
Notary Public, N. Y. City and Co. 


Adj’d to Thursday, September Ist, 1881, at 1] 


89 NEW York, September 1st, 1881. 
Met pursuant to adjournment. 
Present, Counsel as before. 


Davipd GARRISON, a witness of lawful age, produced on the part of the 
complainants, having been by me first duly cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the matter of con- 
troversy herein, and being examined by Mr. O'REILLY, of counsel for com- 
plainant’ , deposes and says as follows: 

.Q. 1. What is your name, age, residence, and occupation ? 

A. My name is David Garrison; I am 52 years of age; I reside in 
Philadelphia; [am in the looking-glass, picture-frame, and interior deco- 
ration business. I am a member of the firm of Hall & Garrison. 

Q. 2. Please state whether you are acquainted with the Gardner three- 
ply erous-erained veneer concave per forated seat. . 

A. I am. 

Q. 3. For how long have you been so acquainted ? 

A. Since 1872 

Q.4. Please state to what extent, if any, you have sold such seats separate 
from and connected with chairs. 

he: 7 three years—that is, as long as I have bee n dealing in chairs 

(). 5. What is your view as to the value of said seat ‘ 

(Objected to as incompetent, inadmissible, and not in ead) 

A. Well, I think it is one of the best seats in the market to-day, and 

the most practical and economical seat manufactured. i 
90 Q. 6. How does it compare in point of cheapness and durability 
with a cane seat ? 

(Same objection.) 

A. As far as the durability is concerned I don’t think there is any com- 
parison. I don’t know the difference in the price between the cane seat 
and the Gardner seat. The comparison I refer to, | mean in favor of the 
Gardner seat. , 
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Q. 7. Please state what, if any, experience you have had in supplying 
the chairs of public offices with said Gardner seat. 

A. I supplied, some two years ago, five de epartments in the new City 
Hall, in Philadelphia, with the Gardner seat. That is the only public 
building I supplied. i 

Q. 8. Have you or not now any orders for supplying any public de- 
partment with said seats ? 

(Objected to as immaterial.) 

A. I have orders to supply four more departments in the City Hall 
building with the Gardner seats. 

Q. 9. Did or not the city authorities specially ask for these Gardner 
seats in your present order ? 

They didn’t mention the Gardner seat, but called for the same seat 
that had been furnished some two years previously, which was the Gard- 
ner ae 

. 10. Do you or not sell said Gardner seats to parties for reseating 
dud airs which had or iginally cane seats ? 

A. Ido, and recommend them in preference to any other seat. 

Q. 11. In case you found it impossible to obtain said Gardner seat, what 
kind of seat would you have to substitute ? 

A. From my present knowledge of chair seats, I should substitute the 

cahe seat. 
9] Q. 12. Please state what, if any, seat is the favorite chair seat 
among the trade in Philadelphia. 

A. As far as my knowledge goes, the Gardner seat is. 

Cross-examination : 

X Q. 13. How extensive is your experience in the trade of chair seats? 

A. I have been occupied in the furniture trade since 1873. All the 
furniture trade that I am acquainted with always speak in the highest 
terms of the Gardner seat over any other chair seat in the market. 

X Q. 14. How many persons have thus spoken to you of the Gardner 
seat ? 

That would be impossible for me to name. 

X Q. 15. How many Gardner seats have you sold? 

A. I eouldn’t tell the number of seats outside those furnished in the 
public buildings ; our orders are small. 

. Q. 16. Can you approximate the number of the Gardner seats sold 
by your firm—first, to the public buildings ; second, to the trade outside? 

A. I could not without looking at our order-books to refer to. I keep 
no run of our orders with regard to numbers. 

X Q.17. How large is vour present order for seats for the new City 
Hall? | 

A. Two hundred and twenty-six ; that comprise s all the chairs furnished 
in those four departments with the exception of five cane seats. 

X Q. 18. Where did you obtain this number of seats from. From your 
memory or from your order-book ? 

A. From my memorandum-book that I brought on with me here to 
order the chairs. 

X Q. 19. How many orders previous to this one have you had for the 
Gardner seat for any public building or department ? 

4358 4 
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A. I have had orders for five departments previous to this. 
92 XA @. 20. And for how many Gardner chair seats were these 
orders for these five departments ? 

A. I would havetoonly approximate the number, and say there was about 
the same proportion as there was in the four departments. 

X Q. 21. Would 275 chair seats cover the previecus orders, then ? 

A. I couldn’t say. Somewhere about that, 1 should judge. 

X Q. 22. Give us your best knowledge, how many Gardner chair seats 
your firm sold to other parties than for these government departments. 
Would the number be greater or less than those already given by you ? 

A. I would think it would be a little less if anything. I have only 
been dealing in the Gardner chair seats about three years. I only eom- 
menced handling them about three years ago. 

X Q. 25. How much less would your estimate be of this outside trade? 
Would the number be half so much as the number of seats sold to the 
eovernment departments ? 

A. I can’t tell. J can’t answer that question accurately, but my inea 
would be that they would be very near the same amount—a little less, if 
anything. } \ 

X Q. 24. Then 1,000 of the Gardner chair seats would be the extent 
of your trade in them, would it ? 

A. I think that would cover it during the time I have been having 
them. 

X Q. 25. How much would these chair seats cost, without prying into 
your private affairs? Your may give either the buying or selling price, 
and state which it Is. ; 

A. I couldn’t answer that question without having the Gardner price- 
list to refer to. I keep no run of that in my own mind. 

X Q. 26. Do you do any selling for your firm ? 

A. I do not; not to any extent. 
93 X Q. 27. Did you sell these 226 seats to the new City Hall de- 
partments ? 

A. Idid not. They asked for a bid, and the bid was made up by ou 
foreman. The bid was accepted. 

X Q. 28. What was the price of the chair seats in your bid which was 
accepted ? 

A. The chair seats were included in with the other furniture ; they 
weren't separated. I could not tell you what the price of any one par- 
ticular article was. 7 

X Q. 29. One of the complainants, Oliver L. Gardner, is now present, 
and you may assist your memory as to the price of the Gardner chair seats 
by asking him what that price is. Will youdo so? I mean the price he 
charges you, or that appears on his price-list. : 

A. I don’tsee that I can answer that question any way except this, that 
I bought the seats attached to the chairs from Gardner & Co. for the new 
City Hall, and I didn’t ask him the price of the seat separate from the 
ehair. J don’t know what the price of his seat is when applied to the 


chair. 

X Q. 30. You testified that you sold the Gardner chair seat separate 
from thechair. Itso, | want to know what the price of such seats was, and 
from this price-list I think you can give it. Please do so. 


? 
ee 
' 


wes, @.. 
ata 


WILLIAM GARDNER ET AL. VS. HERZ ET AL. ay 


A. In referring to the Gardner pricetlist for my guidance I would say 
that the seats that I purchased separately from Mr. Gardner varied in 


price from ten to thirtv-one cents eacn, subject toa ciscount ot forty per 
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Redirect : 

Re D. Q. 42. Please state what, if anything, you know of the trade 
considering that the addition of the Gardner seat to a chair frame making 
the whole chair stronger. 

(Objected to as indefinite; not indicating stronger than what.) 

A. Phe Gardner seat strengthens the chair very materially ; more than 
any other seat that I know of that is in the market at the present time. 

Re D. Q. 43. Please state what grade of chairs were the Gardner seats 
attached to which you supplied two years ago to the public department. 

A. They were all first-class office chairs. All the chairs I have sold 
were first-class office chairs. 

Re D. Q. 44. Will the same answer apply to the new order you have 
received ? 

A. Yes. 

Recross : 

Re X Q. 45. Look at the chair now shown you which bears the mark 
“Manufactured by Heywood Bros. & Co., Gardner, Mass., U. S. A. 
Heywood’s patent chair seat, patented December 24th, 1869,” which is a 

wooden seat seat, and state whether, in your judgment, this Hey- 
96 wood chair seat strengthens the chair equally as well as the Gard- 
her seat. 

A. My judgment would be that it is not as good, as I see where it is 
fastened to the bottom of the chair with glue it seems to be springing off, 
while the Gardner chair seat is nailed and glued. are 

Re X Q. 46. Have you ever glued any of the Gardner seats on to the 
seat frame ? 

A. I am not positive on that; I was under the impression that they was 
glued as well as mailed; that is, those seats that we applied to chairs. 

Re X Q. 47. How did those Gardner seats wear that you glued to the 
seat frame, and what kind of a job did it make to glue the Gardner seat 
to the seat frame ? | 

A. As I said before, | am not postive that we glued the seats to the 
chair. As far as the seat’s wearing is concerned, I never saw one wear out 
yet. 


te X Q. 48. What kind of a jobdidit make? Are you or are you not 
mistaken about gluing the Gardner seat to the chair frame ? 

A. I think I must be mistaken. 

Re X Q. 49. Why do you now say you are mistaken about gluing the 
Gardner seats ? | ¢ 

A. Well, from the fact that Mr. Gardner does not glue his seats, and the 
seat being varnished on both sides the glue would not adhere to it unless 
the varnish was scraped off. 

Re X Q. 50. Look at the Defendants’ Exhibit Gardner Brown Chair, 
and examine the under side of the Gardner seat on that chair, and state if 
you find any varnish or shellac on the under side of that seat. 

(Objected to as immaterial.) 

A. I do where it comes through the perforation. 

Re X Q. 51. Do you find any on the portion of the seat on the under 
side, which is solid ? : 


A. Ido not. 


> 
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97 te X Q. 52. Look at Defendants’ Exhibit Gardner Yellow 

Chair, and examine the under side ; state if you find any shellac 
or varnish on that Gardner seat except that has run through the perfora- 
tion on the top of the seat. 

A. I do not. 

Re X Q. 53. From these examinations of these Gardner seats, would 
you now say a, at the glue.would or would not adhere to the under side of 
the Sabine seats ? 

The glue would adhere to the seat of this sais Gisbisabeas to Defend- 
ae Exhibit Yellow Chair), and the brown chair also. 

Re X Q. 54. Have you been assured by Mr. Gardner, who is present, 
that the complain: ints make their seats all alike and finish them similar to 
these two chair seats vou have examined ¢ 

A. No, [ have not: Mr. (5 rardne rte Is ne he makes LWoO erades ot seats. 

Re X Q. 55. Did or did not Mr. Gardner refer to the lack of varnish 
rv shellac on the under side of the Gardner chair seats ? 

A. No, he did not; I asked him if it was varnished and he didn’t an- 
swer. — 

Re X Q. 56. Referring now to the Heywood wooden chair seat which 
you just examined, what would you say as to its strengthening the chair if 
it were nailed, as the Gardner seat is usually nailed ? 

A. It appears to me that it would make just as strong a chair, as I un- 
derstand it 1s glued up of several pieces of veneer. Now Iwill ade 1 that | 
can only see two pieces, and that the top and bottom, the grain of which 
both run one way ; now, unless there is another piece running crossways of 
the grain, which I am unable to see, it would not, be as strong as the 
Gardner seat. : 

Re X Q. 57. Your opinion now is that if the Heywood chair seat were 
mailed to the chair frame instead of being glued, that it would strengthen 

the chair equally as well as the Gardner seat ? | 
98 A. No; since examining this chair more carefully, I think it is 

only made of one piece of wood in thickness, and consequently 
would not be as strong as the Gardner seat. 

Re X Q. 58. Now examine the Defendants’ Exhibit Mayo Reissue Pat- 
ent No. 3089, and say whether the chair seat made in aceordance with that 
patent, consisting of a three-ply grain-crossing veneer, if nailed to the 
chair-seat frame, would strengthen the chair equally as well as the Gard - 
ner chair seat. 

(Objected to as irrevedant.) 
A. I think it would. I seeno reason why it should not. 
Redirect : 

Re D. Q. 59. Please state whether or not, as you understand the Hey- 
wood chair, ifits seat were nailed to the frame, instead of being glued as 
it is, the seat would split along the edges. 

A. Yes; I think they would be apt to split along the edges if nailed, 
unless the seat were perfectly well seasoned. 


DAVID GARRISON. 


Subscribed and sworn to before me this Ist day of September, 1881. 
JNO. DELAHUNTY, 
Notary Public, N. Y. City and Co. 


Adjourned to Friday, September 2d, 1881, at 11 a, m. 
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99 NEW York, September 3d, 1881. 


Met pursuant to adjournment. 

Present : Counsel as before. 

RoBERT Wood, a witness called on behalf of the complainants, having 
been by me first duly cautioned and sworn, and examined by Mr.O’ REILLY, 
testified as follows: 

Q.1. What is your name, age, residence and occupation ? 

A. My name is Robert Wood; Iam 52 vears of age; I reside in Troy, 
New York; I am a practical chair maker and stiperintendent of the Sev- 
mour Chair Company, of Trov, N. Y. I have been a practical chair 
maker since I was 21 years of age. I served an appenticeship of seven 
years, and have been with the Seymour Chair Company since May, 1854. 

Q. 2. Please look at the Defendants’ Exhibit Pratt Patent, and state if 
you are acquainted with the combination of chair seat and frame as set 
forth therein. 

A. lam. : 

Q. 3. Please state in detail the circumstances of how vou became ac- 
quainted with the same. 

A. Pratt came up there to our factory about 1863 with a sample of his 
patent seat. He wanted us to manufacture and buy a right, and we made 
about a dozen of them to experiment on, as to the practicability of mak- 
ing them, and as to cheapness and durability ; and we experimented on 
what we made for about three weeks, I think. We found they would 
break and the seats become uneven ; and another objection we had to them 
we could not make them concave. Another objection was, that we could 
not get wood of a straight grain of that size tomake them with ; the wood 

~would be eross-grained and have other imperfections in it. It was 

100 not easily repaired and it was expensive to repair, and we edme to 

the conelusion that it was impractical for us to take hold of it, and 

we abandoned it; it was useless to us. The glue would not hold on the 

back and front of the seat frame on account of the small space, the wood 
being across the grain. 

Q.4. Why did you try to make the Pratt seat concave ? 

A. Because the seat. was so hard—to make it easier to sit on. 

Q. 5. Would not sitting on the seat make it concave for the time being * 

A. No; there would not be spring eno neh to the sl: ats. 

(). 6 What would be the effect of the slats on the clothing of the per- 
son sitting thereon ? 

A. One slat would be apt to spring down further than another, or curl 
up, and their clothing would be apt to catch in them. 

Q. 7. How about the slats curling before sitting on them? 

A. They would keep very good before bei ‘ing in use, but after being in 
use they would twist sideways, on account of the different grains of the 
wood, the grain of the wood not being regular. 

Q. 8. What, if any, diffeulty did you find in getting the proper wood 
for the Pratt seats ” 

A. We found it would be difficult to get it, and expensive, by having 
to have it selected. 

Q. 9. What kind of wood did vou get as being proper, and what was 
the result ? 

A. We got white holly and it was the best wood we could get for that 
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use ;.and that didn’t answer the purpose, for the reason that that had cross 
grains in it too, and would twist and warp. 

Q. 10. Please state with what object this trial of the Pratt seat was 

made. 7 
101 (Objected to as immaterial, incompetent, and inadmissible.) 
A. Because we thought it would be less expensive than cane, 
and we thought it would be more durable. : 

(3. 11. Was the trial made to ascertain if the Pratt seat could be sub- 
stituted for the cane. seat ? 

(Same objection and also as having been answered in the previous an- 
swer.) . : 

A. It was, and we.found it could not be. 

Q. 12. Why was a substitute for cane desirable to the parties making 
this trial? 

A.. On aecount of the high price of cane. 

(. 13. Any other reason ? 

A. No; I don’t know of any other; the high price is what started us 
it was difficult too to get labor. 

Q. 14. Who was the party in whose interest this trial was made? 

A. It was inthe interest of the patentee and Mr. Seymour, who wished 
to use it in his works. 

Q. 15. If the trial proved eae what was to be done by Mr. 
Pratt and Mr. Seymour? 

A..Mr. Seymour was to buya right from Mr. Pratt to manufacture 
them. ‘The price, as near as I can recollect, was $10,000 to be given for 
the right. I am not positive; it was between $5,000 and $10,000. 

QQ. 16. Instead of what- other material would Mr. Seymour have used 
the Pratt seat if it had proved good ? 

A. Instead of cane. 

17. Was or not the Pratt seat an expensive one to make ? 

A. It was, on account of labor and material. 

Q. 18. What trouble and expense would be necessary in reseating chairs 


by Pratt’s seats ? 
102 A. The trouble would be to get the old one off with the glue, 
and to get the new one on inits place, and get one to fit. 


Q. 19. I mean in reference to reseating a cane chair. 
As he trouble would be in getting the surface of the old chair even 
and clean enough to get the new one en so it would stick, 

Q. 20. How much trouble and expense would that take ? 

A. I couldn’t tell exactly, but I could say it would be as expensive as 
al ger seat. 

What can you say as to whether or not the Pratt seat is worth- 

“(Objecte <1 to as incompetent ; he is not an expert in relation to the Pratt 
seat. ) 

A. We didn’t think at the time that it would be a success: that it 
would be practical to use it and manufacture ; we didn’t think it would be 
a substitute for a cane seat. 

Q. 22. Look at the paper now shown you, and state what it is. 

A. It is a drawing of a slat seat got up in place of the Pratt seat by me. 
The construction of this seat is the slats glued in separately in grooves cut 
in the seat frame. 
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(Drawing referred to by the witness offered in evidence by complain- 
ants’ counsel, and the same is marked ‘ Complainants’ Exhibit Wood’s 
Seat.”’) | : | | 

Q. 23. Please state what was done with this seat of yours. 

A. We manufactured over 500 dozen and we dropped it then and made 
cane. 

Q. 24. Why was it dropped? 

A. Cane began cheaper, and there was trouble with the slats becoming: 

uneven, the same as in the other seat. ) 

105 Q. 25. Was not this seat of yours patented March 29, 1864, as 
No. 42150? 

A. Yes, sIr. 

y. 26. Could you obtain a concave form in your seat ? 

\. I could not, practically. 

ee eg What is the best substitute for cane seat that you know of ? 

A. The Gardner seat. : 

Q. 28. What seats do you use for purposes of reseating chairs ? 

A. Weuse the Gardner seat; we don’t do much of reseating. In my 
own family I use the Gardner seat for reseating. 

Q. 29. About how many chairs are annually made at the Seymour 
works ? | | 

A. Between thirty and forty thousand. 

Q. 30. Are those chairs made to order? 

A. Notall. Wehave our regular dealers that we supply ; we know 
about what their demand will be. 

Q. 31. State how many of the chairs annually sold by the Seymour 
works are seated with the Gardner seats. 

A. It is a hard matter for me to tell exactly. Wemake them to order ; 
we get a good many orders from Washington, Baltimore, and around that 
way—a good many. ie | 

@. 32. Previous to the introduction of the Gardner seat was or not a 
want expressed by the trade to get a substitute for cane seats ? 

(Objected to as incompetent and immaterial.) 

A. There was, and a good many tried to get it. 

Q. 33. What seat, if any, has supplied that want to the satisfaction of 
the trade ? | 

A. The Gardner seat is the only one I know of. We have tried several, 
but that is the best one. 

Q. 34. Please state what the Seymour Co. is about to do, if anything, 
in regard to the Gardner seat. | 

- (Objected to as immaterial.) 
104 A. We talk of introducing it in our chairs, on account of the 
high price of cane and the searcity of labor to put in cane. 

Q. 35. Please state what is the only practical seat, if any, that can be 
applied to chairs by unskilled labor. | 

A. This Gardner seat is the only one I know: of. 


And on cross-examination by Mr. Foster, said witness further testified 
as follows: : 

X Q. 36. What do you mean by unskilled labor ? 

A. [ mean persons not having the experience. J mean anybody could 
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put those on that never put them on before; but with cane seats they 
couldn’t. 

X Q. 37. Whiat other seats than the Gardner seat have you ever seen 
or heard of that could be put on a chair-seat frame by unskilled labor ? 

A. The Harwood imitation paper and leather seat. 

X Q. 38. How long have you been acquainted with the Harwood seat ? 

A. About a year, I should think. 

X Q. 39. And how long have you been acquainted with the Gardner 
seat ? , 

A. Almost from its first introduction; I couldn’t tell the number of 
years. | 

X Q. 40. Would a chair seat made of three-ply veneer be equally as 
good and as easily adapted to a chair-seat frame as the Gardner seat ? 

A. I should think it would if made just like that. 

Xx (. 41. What do you mean by “af made just like that ?” 

A. Just lke the Gardner seat—perforated. 

X Q. 42. Has the perforation anything to do with adapting the Gard- 
ner seat to a chair-seat frame ? 

A. I should think it would—the appearance and ventilation. 
105 X Q. 43. Explain how the perforations affect in any way the 
Gardner seat, in reseating a chair which had previously a cane 
seat. | 

A. None whatever. 

X Q. 44.. Explain the object or the function of the perforations in the 
Gardner seat. 

A. The perforation, as I understand it, is to be a round, single spot or 
hole. It adds to the value of it by making it look better to the eye—the 
appearance ; and in my opinion a seat with holes in it is better to sit on 
than a plain seat. : 

X Q. 45. Would you say, then, the sole object of the perforations in 
the Gardner seat was for ornamentation and ventilation ? 

A. Yes; more for ornamentation than anything else. 

X Q. 46. You would lay stress, then, upon the ornamentation rather 
than the ventilation which these perforations give to the Gardner seat ? 

A. Yes; I think it helps to keep the glue dry where it is glued to- 
gether, and dries out the dampness quicker in it. 

X Q. 47. What was the object of cutting slots in the Pratt seat ? 

A. I should say to make it pliable. 

X Q. 48. Did it also add to the appearance of the Pratt seat ? 

A. Yes: I think it did. 

X Q. 49. Did the slots also ventilate the seat ? 

A. Certainly. | | 

X Q. 50. The slots, then, in the Pratt seat serve to ornament and ven- 
tilate that seat just as the holes or perforations in the Gardner seat serve 
to ornament and ventilate it, did they ? 

A. No: IL should say not. 

X Q. 51. Why not? | 

A. For the reason the Pratt seat would merely have been a straight 
board on the seat frame, whereas I think the Gardner seat would sit 
equally as easy without the perforations, and the Pratt seat would 
not, 
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L06 / X Q. 52. Then, as I understand your opinion of the perfora- 
tions in the Gardner seat, they are of no practical value in the ease 
or comfort of the seat ? 

A. No; only I think as far as ventilation is concerned, I think the seat 
is better. I think the holes keep the three pieces together better. 

X Q. 53. What would be the difference in effect, if you know, if any, 
betweeu the perforations in the Gardner seat and a square hole or an 
oblong hole, or any other aperture of any ornamental design, but which 
would not be long enough to allow of the seat becoming uneven on its 
surface ? 

A. I should think there was a good deal of difference. One is a hole, 
and the other I should call a slot, oblong; and they ean’t be made, in my 
judgement, oblong and be as good as around hole. I have tried, and know 
by experience. a 

X Q. 54. Would you say, from your experience, that the only practical 
method of perforating the Gardner seat is by having the round holes 
shown in the Complainants’ Exhibit Gardner Seat ? 

A. I should say a square hole of that size would do as well as a round 
One. 

X Q. 55. How would scroll work answer ? 

(4 bjected to as not alluded to in the direct.) 

A. I should think it wouldn’t answer at all; it would make the seat 
weak, very weak; very easily broken. 

X Q. 56. Now state what experience you have had in perforating three- 
ply veneer chair seats. . 

A. Trying to make the holes oblong instead of round, not in the Gard- 
ner seat, but in the Pratt seat. 

X Q. 57. How many years ago did you do this? 

A. I guess soon after the fire at the factory; the factory burned down 
in September, L862. 

».4 (). 58. How soon after that? 

A. About three years. after that, 
107 X Q. 59. Now state what you did perforating three-ply veneer 
chair seats. 

A. Nothing. 

X Q. 60. What attempts did you make and what was the result there- 
of in trying to make the Pratt seat concave? Give in details what you 
did. 3 
A. I tried to press the centre slats down before glucing the piece on. 
Some would stay down and others would raise up after being glued on, 
and would not stay even., 

X Q. 61. By what means did you try to press the centre slats down; 
did you use cauls or formers of any kind? If so, deseribe them. 

A. I dampened the wood and then put two pieces of wood together in 
a former, one concave and the other convex. I left them there over night, 
took them out in the morning, and glued them on the seat frame. 

X Q. 62. How long did the slats remain concave and convex after the 
seat was secured to the chair? 

A. Less than a week. We tried them by using the seat all the time. 

X Q. 63. Did you press the seat concave-convex while it was solid or 
after you had cut the slots in it? | 
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A. After I had cut slots in it. 

X Q. 64. What experience had you previous to this in pressing wood 
in a concave-convex form? 

A. In pressing or bending chair tops ; trying to bend the back and front 
to make a violin; and I had a great deal of experience in years of press- 
ing and bending wood in different forms. 

\ Q. 65. How long a time and to what extent had you previous to 
1872 pressed these chair tops in a concave-convex form ? 

A. Well, I bent them since 1856. 

X Q. 66. Was it common and usual practice in the manufacture of 
chairs to press the chair hooks to concave-convex form during the years 

from 1856 to 1872? 
108 A. Of certain kinds of chair backs, yes ; we would press them in 
_ the form and then put hooks on one part of the form and keep them 
there to dry. 

X Q. 67. Was it this experience which suggested to you that the Pratt 
seat would be more comfortable and better adapted for the purpose in- 
tended if it was pressed into a concave-convex form ? 

A. No; I knew that when I was eighteen years old, in making hollow 
wooden seats in Philadelphia in learning my trade. 

X Q. 68. Wasn’t it something entirely new in 1871, so faras you know, 
for George Gardner to press his seats in concave-convex form between two 
cauls ? | 

A. I didn’t know how he done it until I was down to his place; he 
told me how he done it. 

X Q. 69. Was the use of cauls, one of which was coneave and the other 
convex, to your knowledge, commonly and usually resorted to by workers 
in wood prior to 1871 for the purpose of pressing wood into that form ? 

A. Not that I know of—not in this form; they had in chair tops. 

(Plaintiffs’ Exhibit Bellows Seat shown the witness.) 

X Q. 70. Isn’t that a form of a coneaye-convex seat ? 

AL lee 

X Q. 71. Now what was vour experience prior to 1871; were seats In 
that form concave and convex ever made or used ? 

(Objected to as not alluded to in the direct.) 

A. I never remember of seeing one until I saw the Gardner seat. 

X Q. 72. Wasn’t the Pratt seat that you pressed coneave and convex ? 

A. No; it was only in one way; down in one way in the centre, only 

on one single sweep. 
109 X Q. 73. Wasn’t that single sweep concave and convex ‘ 
A. It was concave and CONnVeX, but not dishing. 

X Q. 74. What experience have you ever had in the use of veneers prior 
to 1871. 

A. I had considerable in veneering chair tops and bannisters, 

X Q. 75. What experience have you had in pressing veneers In concave- 
convex forms prior to 1871? 

A. Chair tops on a sweep, and one on top would .answer’for the caul, 
and you could lay half a dozen one on top of the other. 

X Q. 76. Deseribe particularly what, if any, experience you have had prior 
to 1871 in gluing several layers of veneer together with their grains cross- 


ing ? 
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77. Were the cane-bottom seats you have testified about always 


A. All we made were flat: I have seen them made otherwise than flat. 

XQ. 78. Which were most commonly made ? 

A. The flat. : 

XN Q. 79. Did the trade object to the flat cane seats ? 

A. Not that I know of; I never heard of any. 

X Q. 80. What other seat than the Gardner seat is being used instead 
of cane ? 

A. I don’t know of any excepting the Harwood seat ; there is the woven 
cane seat used, 

X Q. 81. (Complainants’ Exhibit Pratt Seat shown witness.) Look at 
this seat and describe in detail any similarity or difference between it and 
the Pratt seat which you made in 1863. 

A. All the difference between this seat and the one I made is that the 
piece On top extended out to the outer edge of the seat trame, whereas this 
is let into the seat frame, and the slots or open spaces were wider than in 

this exhibit. 
110 X Q. 82. The wide slots which you made in the Pratt seat would 
mi ike the slats, narrower, and hence weaker, would they not ‘ 

A. No. . 

X Q. 83. Why not? | 

A. The slats were left the same width, but there wouldn’t be so many 
in the seat made from the sample brought by Pratt. 

NX Q. 84. The effect of the wide slots was to permit the clothing to be 
caught between the ‘sil: ats, Was it not % 

A. I think not any more liable to than this, . 

X Q. 85. What did you do with the patent that you got out for the 
slat seat ? 

A.'4 sald it to Henry IL. Seymour. 

X Q. 86. How much did you get for it? 

A. I only got $100. I was to get $5,000 more. 

X Q. 87. What did Pratt do with his patent chair seat after you stopped 
making it ? 

A. I don’t know. 7 

X Q. 88. Did you ever hear of metal seats, or rubber seats, or gutta- 
percha seats, or raw-hide seats ? . 

A. I have heard of metal seats, Tice’s patent perforated iron seat. We 
had them up at the factory, but never used them. I have heard of and 


seen raw-hide seats. I never remember seeing rubber or gutta-percha 


seats, 
X Q. 89. (The Complainants’ Exhibit Bramhill Seat shown witness.) 
Kxamine this exhibit, and state how many layers or thicknesses of material 


you find in this seat. 
A. .Threg layers. | 
X Q. 90. How, in your judgment, are these three layers sectired to- 
gether ? 
They are made in the manufacture. 
X Q. 91. What purpose or function would the holes in that Bramhill 
seat exhibit perform ? 
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11] A. They would have a tendency to make the seat weaker. The 
India rubber would tear easier on account of the holes being in it. 

X Q. 92. How about ventilation ? 7 

A. They seem to be good for that. : 

X Q. 93. And when the three layers of material are secured together 
by an adhesive substance, these perforations in this exhibit would permit 
that adhesive substance to dry out, wouldn’t they ? 

A. No, I think not, because the two outside layers are the adhesive 
substance themselves. | 

X Q. 94. But [ assume an adhesive substance other than the two out- 
side layers is placed between these layers. In that case the perforations in 
this exhibit would permit of this action, would they not ? 

A. I think not. The substance is so thin I don’t think it would re- 
quire that. | 

X Q. 95. But if your judgment should be wrong, and the outside layers 
were not thin enough to permit of this, then these perforations would per- 
mit of that action, would they not? 

A. I think not. I think the centre layer of cloth would prevent them 
coming apart. | 

X Q. 96. The action referred to is in Q. 93, to wit, “perforations would 
permit the adhesive substance to dry out.” That is what I understand 
you to say the perforations in the Gardner seat would do. 

A. Yes, if there is any occasion for drying ont, they would. 

Redirect : 

Re D. Q. 97. What has the Seymour Co. done with regard to Harwood 
seats ? 

A. They ordered:a lot of them ; used two in the desk chairs in the office, 
and found them not a success; the seat tears out by the nails; the rest are 

laying there yet; we don’t use them. | 
112 Re D. Q. 98. I hand you the metal chair seat, marked “ Com- 
plainants’ Exhibit Tice.” State what you know about such seats. 

A. We have got a quantity of them at the factory, intending to use, but 
only put in two or three; we found them too hard tosit upon, and we dis- 
carded them. 

ROBERT WOOD. 

Subscribed and sworn to before me this 3d day of September, 1881. 

JOHN DELAHUNTY, 
Notary Public, New York City and County. 


Adjourned until Thursday, September 8th, 1881, at 11 a. m. 

NEW YORK, September Sth, 1881. 

Met pursuant to adjournment. 

Present: Counsel as before. 

Henry T. Pratt, a witness called in behalf of complainants, having 
been by me first duly cautioned and sworn, and examined by Mr. O'REILLY, 
testified as follows : 

Q. 1. What is your name, age, place of residence, and occupation ? 

A. My name is Henry T. Pratt; 1 am 48 years of age; I reside in 
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i New York City; I am associated with the law and collection house of J. : 
H. Hubbell & Co., of this city. 7 | r if 
QM. 2. Look at ihe Def’ts’ Exhibit Pratt Patent, and state whether or 


not you are the same H. T. Pratt alluded to therein. 
A. Lam 
‘ . . ik _* ° ? > : > ‘ 
@. 3. What, if any, « x perience have vou had in the manufacture of | 
ehairs ° a 
113 A. [have had thirty years’ experience, more or less, from the 
tim | qe Lip 4 ] hinge I ww: . rts } ye ‘ f ‘f "7 
time | was able to nvthing. was In my father’s manufactory. 
My father was a chair manufacturer before me. I succeeded my father 
¥ ° > . . ae | 
lly. Id continued the manufacture of chairs until 


in the business eventua : 
in the year 1862—December, 1862—and then I was in the army fora 
year. After that I came back to New York. I came back from Massa- 
chusetts, bovine sold out my interest in the chair business there. In 1865 
[ eame to New York and bought an interest in a chair business already 
established, and continued in that business for eight years, buying and 
selling ¢ hi urs and furniture | 

(). 4. Please state the circumstances under which you got up the chair 
seat dest ribed | your said patent. 

A. The hich akin of chair cane and the monopoly existing in the man- 
ufacturing of the same suggested the idea to me of getting a substitute for 
cane in chairs; the invention described in my idea of necessity was the 
result of that idea | . 

Q. 5. Please state about how many chairs you were annually making at 
the time this necessity arose. 

A. From six to eight thousand dozen cane-seated chairs. 

Q. 6. Please’state in detail any tests you made to ascertain the utility 
of the seat specified In your patent. 

A. Previous to my taking out letters patent for my invention, I made 
tests In various ways to as scertain the strength of the slats under pressure. 
The severest of those tests broke some of the slats. In order to ascertain 


what the effect would be on the slat seat I took some of the chairs having 


those seats at my home, that I might see the effect from daily use. The 
result of that test developed the fact that some of the slats would sag or 
stretch, leaving an uneven surface, the pressure not being distributed over 
ll the slats, which was an objection to the appearance of a chair seat. 
These tests that [ have described essentially comprised my experi- 
Li4 ments with this seat; but about that time I sold out my interest 1n 
the chair-manufacturing business, but did not sell my patent at 

that time; that wasn’t included in the sale. I then began to canvass for 
business. l went to Troy, New York, where I knew the chair manufact- 
uring was carried on to quite an extent. While there I exhibited my 
patented slat seat to Mr. H. [. Seymour, who was pleased with it, and made 


arrangements to purchase the right from me. I sold it to him on certain 
conditions ; that he was to pay me $1,000 on the right being assigned to 
him. The further condition of the sale I state from memory, of course: 
That when the sales of chairs having these seats‘ had arrived at a certain 
quantity, | was to have $5,000 in addition; also, if the sales should in- 
erease to a certain other amount, I was to have $10,000. But Mr. Sey- 
mour did not continue to use these seats longer than to embrace the first 
amount named, $1,000. He then sold this patent right to the Detroit 
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Chair Company, thus ending my further claim on him for any further pay- 


| ment. The Detroit company did not succeed with my ehair seat. I do 
not know this directly. I oot mv information from Mr. Sevmour. ‘That 
> + > . * } “4 ro 
is all I can say in connection with that question. 
» ’ ee tt +] 
Q. 7. When vou had made the tests of your seat as you hav ited, 
Ra ae eel : ail al aA ey ee eer } } e ' 
Wihiat, if aANnV, CONCLUSION Gidk VOu aAFTIVe atas to th Vaillie OF SAIC Sf 
\V . ™ 4 os | y ; ] . 
A. Vell, that Li would not answer THC purpos iS COHntTeMIpiatead <¢ tf} 


time OT Invention. VIZ 2 stupostitute Tor eane seats. 


cy i } 7 , * 
} 3 () >. When you went to see Sevmour what di you learn from him 


I 
A. When I exhibited this seat to him he told me that he thouelht ti 


. ’ , ,* > f | ’ : 
, 437 : ‘ , 5% 4 ' seb a i, ++ , ‘ *. sé van. + t " To 
. Was Just what me Was looking Or, tO YeL a SUDSLITBULTE TOP CANne: Lihat fe DAG 
) Lila y +t} Ls , anil at } {ROSES 
so much trouvpie lh Getting This) Can seais Manuiactured: thereupon tit 
; ek Op > ’ tir ra tal i> 'S = tha | + > Lh} cart . = + 
IIa tCoOl \ steps YY TE LzLiné ii bhi t i‘ = i’ i mis | LiL - 220 | } nim. ij ii Ve 5 « e 
iLs befor stated. 
~ ( ; = | sa a es hee ae (RP es 
115 (). Q [nasmuch as vou had found vour seat deficient. why 
i Grea yu PUuUrsSucds Af bidet i bth dc siti wy ClMimacay OLriliYy tty MOL CULit 


patent 


an r. ae ) ee ee ” 
2 he ex perrence that I had Nad Was not suivcient to condenin it. but 


having’ sold out my manutacturine inte ts to my tormer partner, Lr if 
| , ore . . , ‘et 7 , 
not having fait in the seat, retained my patent, ana 1} looking arou | 
oe ts ‘ 
: tor Dusiness mneidentallv 1otroaquced my praee nt Siat Seat TO Mr. seymour, as 
; before: deseribed, 
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) : rhe Opinion ih regard to its merits, 1n connection with 
P . . } . " _ =| ’ , ' ame? : ’ | ’ ’ : 
that he would notr meet with tH SLiCCESs that he anvembmnared: he at Lbs 


i 
‘ time found an opportunity to sell the patent: rignat and machinery whien he 
| ‘} 21 ss ] , 
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(). 11. How did Seymour come to make the improvement in vour seat ? 
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chairs having those seats to prominent furniture dealers here for their ap- 
proval ; after h: aving been subjected to tests by them in the ordinary way 
in their offices—that is, by daily use—it was found that the slats would 
stretch, others would get loose; these features were very objectionable, and 
as a consequence the seat was condemned by them. 


Q. 15. When you were about making the tests of your seat whet class 
of wood did you select, and to what expense were you put? 

The very best of wood that could be obtained ; it was maple —hard 
maple. In regard to the expense I would say, without attempting an ac- 
curate estimate, that $100 would cover the same; that is, for the expense 
of getting up the machinery, &e. 

Q, 16. How many of your chair seats did you ever make ? 

A. I should think about twelve dozen. 

Q. 17. Look at the article now shown you and state what it is. 

A. That is substantially the kind of seat that I invented and made. 

(The seat last referred to by the witness is put in evidence by complain- 
ants’ counsel, and is: ~ yas ‘Complainants’ Exhibit Pratt Seat No. 2, 
J. D., NOtaEY Publi.” 

Q. 18. Briefly tal, what was the character of seat you endeavored to 
get up > 

A. A cheap, good looking, wooden seat, having elasticity. 
117 Q. 19. After you got up your said seat, please describe what, if 
any, other seat you invented. 

A. At the time I was doing business as a chair dealer—I should say it 
was 5 alton 1866——I conceived ‘the idea of getting a wooden plank to serve 
as a chair seat, the object of which was to save timber and produce an easy, 
wooden- bottom chair; after having manufactured several samples I put 
confidence enough in the device to apply tor letters patent, which I did ; 
after due length of time I was informed by my attorney that my device 
conflicted with.a patent gra - several years previously to one Zebulon 
B. Bellows, of Cortlandville, N. Y.: upon this I made a visit to that town 
and ascertained that this Mr. le died several years previously; I then 
found his widow, and bought from her her share in this patent right ; after 
having bought said share I made further experiment on this same bent 
seat of mine, but found that it was impracticable for the principal purpose 
for which I had intended it, viz, as an article of export ; I found that the 
seat, by exposure to the moisture of the atmosphere, would not retain its 
form; I therefore abandoned further eftorts in making them. 

Q. 20. Are you acquainted with the Gardner seat, such as is shown by 
the seat marked “ Complainants’ Exhibit Gardner Chair Seat ?” 

A. I have known it from its first introduction in the market. 

Q. 21. On first ex: uminin; 9 it what, if any, judgment did you form con- 
cerning it? 

A. I considered it the best thing for the purpose for which it was in- 
tended that I had ever seen: I will Say, furthermore, that I have seen no 
cause since that time to change my opinion of its merits; it was intended, 
of course, as I understood it, as a substitute for cane seats in chairs 
in general use, and to be used in repairing chairs which had had cane 

| seats. 

118 Q. 22. State what, if any, action you took on seeing the Gard- 


ner seat. 
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A. Verv soom after I sold out my store to Mr. J. W. Mason I went to 
him and advised him to endeavor to purchase a controlling interest in the 
Gardner seat, having incidentally heard that Gardner was embarrassed 
and would probably sell him such interest at a reasonable price; I gave 
to Mr. Mason my further reasons for that advice; Gardner’s seat was 
then comparatively inits in faney, but considering its merits from different 
stand-points, I thought it would prove a very valuable interest. 


Adjourned to Tuesday, September 10, 1881, at 103 o’clock. 


NEW YorK, September 14, 1881.—11 a. m. 
Present: Counsel for respective parties. 


The witness, Pratt, being cross-examined by Mr. Foster, counsel for 
defendants, deposes and says: 

X Q. 28. Can you describe the process of the manufacture of the 
Gardner seat ? 

A. I don’tthink I could ; of course I have my own idea of it; I never 
witnessed the process. 

X Q. 24. What is your idea of it? 

A. I understand that the veneers are cut from the log in the ordinary 
way with a knife; as I understand, they are cut in the form of a ribbon, 
taken from the log, put into a lathe; I never saw the process ; then they 
are cut up into squares of the desired size; then there aré three thick- 
nesses, the surface covered with glue and placed into a mould or form, 
and pressed into the desired form and allowed to dry ; I suppose there are 

quite a number of layers put in the form together, constituting 
119 quite a number of seats; then after they are dried or formed [ 

conclude that the same number the form contains are perforated 
together ; that’s substantially the idea I have of the manner of making 
them; of couse the finishing comes in afterwards. 

X Q. 25. During the time that you invented the seat similar to the 
Bellows seat, what, if anything, led you to make that seat concave ? 

A. It was to form an easy seat and save timber. 

X Q. 26. What was your idea in relation to saving timber; had it any 
connection with concaving of the seat ? 

A. Well, it was to gain an advantage over the old method of making 
wooden-bottom chairs or seats. 

X Q. 27. Describe the old method you refer to and state, what advan- 
tage you gain by your process over the old method. 

A. The old method was to take a thick plank, from an ineh and three- 
quarters to two inches in thickness, and concave it either in # turning- 
lathe, or with an edge, or any other process of concaving, it being a matter 
of necessity to have a thick plank, to allow for the deep coneavity ; well, 
that is the old method ; the advantages to be derived by bending the seat 
was in having a thin piece, or a piece much thinner than the old process, 
producing a neat looking and easier seat than the old one ; the cost of the 
new one would be about the same as the old. 

X Q. 28. Please describe the kind of wood and its thickness used by 
you in making the Bellows seat and the process of coneaving it, or the con- 
cave seat invented by you. 

4558 5) 
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A. I used white-wood plank or board, one and one-quarter inch in 
thickness ; I steamed them, in order to make them flexible, then placed 
them in a mould or form under a pressure ; when it would conform to the 
shape of that mould, the same was locked together and remained there un- 

til dried ; this was my seat. 
120 X Q. 29. What was it that gave you the idea of using moulds 
or torms to produce the concave in the seat ? 

A. My idea was to bend a wooden plank in a form that would be 
easy. 

X Q. 30. I mean what, if any, experience had you in the use of forms 
090 moulds for a wood prior to your Invention ; and was it this prior 
use of moulds or forms which led you to use them in making your seat ? 

(Objected to as immaterial.) 

A. I had had no experience in bending wood for seats previous to the 
experiments named, but have had experience in bending other parts of the 
chair, such as backs and posts or legs. I want to say in this connection 
that the principal motive that actuated me in producing or inventing a 
bent wooden seat was to avoid the great objection of the old method of mak- 
ine wooden seats, having two or more pieces, with glued joints ; these same 
joints were liable to open when exposed LO moisture in the hold of a ves- 
sel. The new process surmounted that objection, the piank forming the 
seat being in one solid piece. I would like to say, however, in connection 
with moisturesn the hold of a vessel, that where chairs are knocked down 
and packed in cases and the same.cases are packed solid together between 
the decks of a vessel, and these decks are sealed up tight, yenerating a 
steam from the moisture in the vessel—and oftentimes the boards which 
the chair cases are made from are not thoroughly seasoned ; this also has 
a tendency to create this steam as moisture which softens the joints in the 
old method making by wooden-bottom chairs. 

X Q. 31. This steam or moisture in vessels, as [ understand your tes- 
timony, also affected, in some way, the concave seats which you made out 
of one solid piece of material ? 

A. I rgd that it would ; I never subjected it to that test; | 
121 did test it, however, by other methods—by exposing them to th 
damp stamp re—the result of whic he was to straighten them out 

or lose their forn 

xX (). 32. Do mid know. if the ( rardner seat were exposed to-damp cit 
mosphere, whether it would lose its form of concavity or not ? 

A. I have never tested it myself; [am of opinion, however, that, un- 
less they were actually imme rsed in water and allowed to remain the: re tor 
a considerable time. they would not lose their torm. 

X Q. 33. In making your seats concave, did you use two cauls or forms ; 
and, if so, did your chair seat become hollow or concave on one side, con- 
veg on the other, and correspond to the form of the eauls ? 

A. I did; one eaul corresponding with the other ; that is, the two sur- 
faces being oe lel to each other ina serpentine form. 

X Q. 34. What. year was it, as near as you ean fix it, in which you in- 
vented your bent or concave chair seat, and did you apply for letters pat- 
ent thereon, and were you rejected on the Be llows patent ? 

(Objec ‘ted to as calling for matter of record, ) 

A. I can’t fix the date: I think, however, it was e either 1 in 1865 or 1866 - 
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[ did apply for a patent thereon, and the application was rejected because 
it conflicted with the said Beilows patent. 

X Q. 35. Did you -have any knowledge in1865 or 1866 of the use of 
several layers of veneer glued together, with their grains crossing ? 

A. No, 

XN Q. 36. Now, assume that your description and idea of the process 
of making the Gardner seat 1s correct, will you direct your attention par- 
mage to the forming of the concave in the Gardner seat, and point oui 
any difference whie ‘h you may find between it and your seat in — to 

ks concave. I refer to the process of making the coneave, or the effeet 
of the concave upon the seat. 

| bias to as not alluded to in the direet, and as forming part 
of the det’ts’ case, and the answer of the witness to the question 

will be aie! as testimony for the defendant’.) 

A. The Gardner seat, I regard, presents a true coneavity, it being made 
in that torm and composed, as it is. of three different thicknesses, with the 
grain of the wood running in opposite directions, and being pressed to a 
Cri concavity while the olue Is liquid—that the whole being pressed to- 
gether, forming one mass, as it were—that it produces a form thoroughly 
braced together and not lable to change that form if allowed ‘to remain in 
the mould until once dried. I can illustrate the effect of a true con- 
cavity by spinning a piece of shee ig in a lathe, forming a shallow dish 
or vessel: after it is put into that form 1 t becomes very stiff, as previously 
in the simple sheet it would be Hanada: Th: at is my idea of the additional 
strength gained by a true concavity. My seat did not have this strength, 
or true concavity—I mean a circular concavity-in speaking of a true con- 
CAVITY. 

»,4 (). dé. Look ran Det’ ts’ exhibit Gardner Y ellow Chair, and state if 
the form of the ehair hottom in that exhibit more nearly corresponds LO 
the form oft the bent ehair SCal invented | AY you th: An does the ¢ omplh: ne 
ants’ Exhibit Gardner Chair Seat, which has the circular coneay ity, 

A. [t does. 

X Q. 38. What, if any, would be the difference, in effect, between the 
Exhibit Gardner Yellow Chair and the bent chair seat invented by you 
1D) respect to the CONCAV ITS 

A. This specimen you call the yellow chair is formed of three different 
thicknesses of veneer pressed together in a moul lor form: theelue in a 

liquid form, the whole forming one solid mass, and allowed to dry 

in that form, produces a seat more likely to retain its form than a 

ehair seat bent in a similar process trom one thickness of wood or 
veneer, 

X Q. 39. Is the only difference you ean point out one of material—that 


: ‘ e } pepe 
Is, your seat Was a single prece Or Wood, and these exhibits are several 


layers of veneer, with the eras crossing 4 still leave out ot view the 
pertorations, 

A. Well, it is very plain, to my mind, that three thin veneers or pieces 
of wood pressed together and allowed to dry on the desired form will pro- 
duce a much stiffer or more lasting form tlian the same form produced from 
one thickness of wood, or the same kind of wood used in the three thick- 
hesses. 


X Q. 40. Is that the only difference you can point out ? 
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\. The Gardner seat. formed as it is of three different thicknesses of 
in connection with the glue used on their surface, forms a seat not 


veneer, 
frol } simply one 


easily broken or straightened, where as aC ‘hair seat made 
thickness has not the adv: antage of the three-ply veneer seat locked to- 


gether with glue and the grain of the wood of the three thicknesses run- 
ning in opposite directions. : 

X Q. 41. This all relates, as I understand it, to the strength of the chair 
seat ; 1s there any other difference that you can point out between your 
bent chair seat and the Gardner chair seat? I still refer to the concavity. 

The descriptions that I have given cover substantially the difference 
between the two seats. 

X Q. 42. Please read the Det’ts’ Exhibit Mayo Reissue. Patent No. 
3089, and state if the material therein described, consisting of three or more 
layers of veneer, with their grains crossing, glued together, had been used 
by you in 1865 or 1866 in making your bent chair seat, what, if any, 


difference would exist between the Gardner seat and your bent seat in re- 


lation to concavity. 
124 (Objected to: first, not alluded to in the direct; ale because 
containing a misstatement of what the Mayo reissue patent describes ; 
third, irrelevant, incompetent, and immaterial.) 

This has no reference, I understand, to my invention; this consits 
of a plurality of thicknesses; it dosen’t limit the numbe T'S 5 I should judge 
that the same difference existed between this invention and mine that 
exists between Gardner and mine in respect to the number of lavers used. 
Well, as I understand it, this process is similar to Gardner’s, and the dif- 
ference between Gardner’s and my own I have substantially described. I 
perceive the difference now in the materials used: the different thicknesses 
of wood in the Mayo patent are not from one piece of wood or veneer, but 
composed of narrow pieces of wood or veneer, with the grain of the wood 
so crossed so that the joints shall be broken by alternate layers; in other 

respects, when glued together or formed, it resembles the Gardner process, 

X Q. 43. Suppose you had used, in making your bent seat, the same 
kind of material as is used in the acdiges seat, made in substantially the 
same way, what, if any, difference would exist between the Gardner seat 
and your seat in relation to the cone: avity ? 

A. The process of making my seat and the Gardner seat are entirely 
different ; whereas, the single sheet of wood used in my seat, irrespective 
of kind or quality, would have to be steamed to produce that flexible state 
to allow it to be put into the desired form—the concave form—whereas 
the Gardner seat is composed of three thicknesses of wood which are 
entirely dry, save the moisture which the glue gives it when pressed into 
form. 

X Q. 44. My question relates to the substitution by you in making 

your bent seat of three thicknesses of ve neer, with their grains crossing, 
giued together, instead of a single piece ot wood : what differe nce, 

125 if any, woul : there exist between your seat and tha Gardner seat in 
relation to concavity in the seat? 

There would be substantially no difference; I refer to the Exhibit 
Gardner Yellow Chair? 


. Q. 45. Look at the exhibit of chair seat marked ‘Complainants’ 
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Exhibit Pratt Seat,” and state if that exhibit is a true representation of 
your invention of the slat seat. 

It is not; my patent consisted of one thickness of veneer glued 
on the top surface of the chair-seat frame, covering the entire surface ; in 
other respects this seat represents substantially my invention. 


Redirect 

A Q. 46. Look at the drawing attached to the Def’ts’ Exhibit Pratt 
Patent, and state how the Complainants’ Exhibit Pratt Seat corresponds 
with that drawing. 

A. It is substantially the same thing, with the excepti n of the venee 
cove ring the entire pe 3 surtace of the frame ins stead of be ing let in, as it is 
in the seat marked “ Compl'ts’ Exhibit Pratt Seat.” 

7 | HENRY T. PRATT. 

Subseribed and sworn to before me this 13th day of September, L881. 

JOHN DELAHU Wi, 
Notary Publhe N. r: City and Co. 


126 NEW York, September 2, 1881. 
Met pursuant to adjournment. 

Present: Counsel as before. 

ADOLPHUS HENKEL, a witness called on behalf of the complainants, 
having been duly cautioned and sworn, and examined by Mr. O'REILLY, 
testified as follows: , 

Q. 1. What is vour name, age, residence, and occupation ? 

A. My name is Adolphus Henkel; I am 45 vears of age; I live in 
New York City; I am a manufacturer of cabinet work, general wood- 
work, and a joiner; I am superintendent of the chair-seat manufactory of 
the complainants, Gardner & Co. 

Q. 2. Please state what experience you have had, if any, in cabinet 
making and in the manufacture of furniture, including chairs and chair 
seats, giving the details of the concerns and places. 

A. I commenced .apprenticeship with Joseph M. Ludsburg of Balti- 
more; [ worked tor B. Weber, of New York; I wasin business for my- 
self in New York ; the first place mentioned was a general shop; we did 
cabinet work and everything; in the second place we made chairs and 
parlor furniture exclusively; in the third place mentioned we made cabi- 
net work, chairs, and carving ; after that I was with Phelan & Collender, 
manutacturers of billiard tables; then with the Mitehell Furniture Co. of 
St. Louis ; they manufactured everything belonging to the cabinet busi- 
ness: after that I worked for F. W. Johnson & Son, Quiney, Illinois, 
who made general cabinet work; after that, with the Hale & Kilburn 
Manufacturing Co., same business ; then with Gardner & Co., where’ lam 
now; [| commenced with Gardner & Co. March, 1877: cabinet work in- 

cludes chairs ; I commenced my apprenticeship in the year 1858. 
127 Q. 3. Have you taken out any patents for inventions of your 
own? 

A. I have. 

Q. 4. Specify the particulars. 

A. I prepared a machine for sawing wood and ornaments for furniture, 
also for folding bedstéad. 
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Q. 5. Have you read and do vou understand the contents of the follow- 
ing letters patent: Def’ts’ Exhibit Bellows Patent, Def’ts’ Exhibit Pratt 
Patent, Def'ts’ Exhibit Bramhill Patent, Def’ts’ Exhibit Farmer Patent, 
and Def’ts’ Exhibit.Cochran Patent. 

A. I have read and understand them. 

Q. 6. Please look at the article now shown you and marked ‘ Complain- 
ants’ Exhibit Bellows Seat,’ and state what it 1s? 

A. It isa chair seat constructed under my supervision, In aceordance 
with the specification and drawing of said Exhibit Bellows Patent. 

(The said chair seat is put in evidence by complainants’ counsel and 
marked “ Complainants’ Exhibit Bellows Seat, J..D., Notary Public.’’) 

Q.7. What can you say as to the utility of the chair seat desertbed in 
said Bellows Patent ? 

(Objected to, as the witness Is incompetent to express such an opinion, 
is not called as an-expert, and has not qualified himself as such.) | 

A. I find that in order to make the same it is necessary to steam the 
wood, and in pressing the same into the form a great number of them will 


‘break + that is one detect. In order to apply it to achair of the shapes now 


made, in order to fasten it down on the surface of the frame with nails or 
screws, the wood will check or split, from the fact that the grain of the 
wood running in one direction, thus confined by nails and screws, 

128 ~—s will not permit the wood to work its natural wav, thus causing the 
| seat to split, as mentioned before; besides that, the seat being a 
half inch thick or more, in cutting it to the shape to suit the form of the 
chair frame, makes it verv uncomfortable, and I think it is a seat not 
adapted as a marketable article. | 

(Answer objected to, as the construction of the seat, being in accordance 
with the patent, is a question for the court to pass upon.) | 

(. 8. State whether or not the said Bellows seat is adapted to be used 
for reseating chairs. | 

A. I should say not, because the seat must be cut to suit the shape of 
the chair to be reseated ; being a half inch thiek leaves a thick edge, mak- . 
ing it uncomfortable. Besides that, in order to fasten it to the frame it 
requires a mechanic or skilled labor to do so, and, owing to the nature of 
the process by which it is made, a great number of them twist and curl so 
that they cannot be retained on the frame by nails or screws. | 

(. 9. Please state the process which would have to be followed in re- 
seating a chair with the Bellows seat. 

(Same objection as to Q. 7.) 

A. You would have to make a cliair to suit the seat. 

(). 10. | mean what operations would have to be followed in attaching 
al Bellows seat to an old chair? 

A. You would have to resteam the seat, bring the edges down, which 
would affect the concave and make it comparatively a flat board again. 

Q. 11. What, if anv, shrinkage would arise after the Bellows seat was so 
applied ? . 

(Same objection as to Q. 7.) 
129 A. From the natuve of the material of the wood, by steaming it 
and pressing it in a‘eaul would contract the fibres of the wood, 

and after the air got at it again it will swell it, and consequently check. 

(. 12. Would or not shrinkage arise after the Bellows seat had been 


attached to the chair frame? 
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(Same objection as to Q. 7.) ™ 

A. It would, more or less, same as in any piece of wood confined by 
nails or screws and exposed to the atmosphere, heat, or dampness. 

Q. 13. What would be the effect of this shrinkage on the nails ? 

A. It would have a tendeney to draw them out. 

(. 14. Suppose that the Bellows seat were perforated, what would fol- 
low ? ra 

(Same objection as to Q. 7.) 

A. It would be likel “hy ‘i > split from ‘ala to hole. 

“- (). 1d. Please e1Ve the reason for this. 

(Same objection as to Q. 7.) 

A. When the fibres are relieved by the perforation, the wood has a ten- 
deney to contract or expand, owing to the dampness or heat of the atmoss= 
phere. 

Q. 16. Please look at the article now shown you, marked “Complain- 
ants’ Exhibit Pratt Seat,” and state what it is. : 

A. A slat seat. It is the seat known as the “ Pratt seat.” I mean ] 
made it according to the specifications, as read and understood by me, of 
the Exhibit Pratt Patent. 

(The said chair seat last referred to by the witness is put in evidence by 
complainants’ counsel, and the same is marked ‘Complainants’ Exhi bit 

Pratt Seat, J. D., Notary Publiec.”) 
Pas § 130 Q. 17. Please state what would be the utility of a chair seat like 
the Pratt seat. 

A. I think it wouldn’t answer the purpose it was intended for. 

e. (). 18. WW hy not ? | 

(Same objection as to Q 7.) 

A. Beeause the manner in which it is constructed would cause it to 
break in a very short time. 

q. 19. Why would it break in a short time? 

A. Because the material be ing very thin, mie that portion holding the 

strips together, would cause the slats to part, and « ‘onsequently break. 

Q. 20. What effect would the Pratt seat have upon the ¢ ‘lothes of the 
person sitting on it? : 

(Same objection as to Q. 7.) 

t. A. You cannot regulate the exact amount of slats and the proportion in 
| which one will give to the pressure of the body, thus —s either one 
a the other tO lap beyond the other, and they would | » lik e ly tO cate h tl ie 
clothing, and on suddenly arising from the chair it weed tear the clothing. 
”2?1. What would tollow from the variable erain of 8 wood of the 

slats of the Pratt seat % 

ae (Same objection.) 

We A. By that I understand cross-grained wood, which nearly all wood is 


more or less, and if anv of the slats should be affected in this manner it 
would cause them to break very easily. 
Q. 22. In your opinion, as one skilled in the art, please state which 

would be the more durable, a cane seat or the Pratt seat. 

(Objected to as immaterial.) 
13] A. I would sav a cane seat. 

(). nF Ple: AS? look “at the cl irticle nov" shown Vou, and state how 
it corresponds with or differs from the seat described in the said Defendants’ 


Exhibit Farmer: Patent. 


Pro) 
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hg s obje ction.as to ). ee) 

It is made the same as described in the patent as rei ad by me. 

( The seat just referred to by the witness is put in evidence by complain- 
ants’ counsel, and is marked ‘Complainants’ Exhibit Farmer Seat, J. D., 
Notary Public.” ) | 

Q. 24. What can you say as to the utility of the said seat described in 
the Farmer patent? 

(Same objection as to ¢ ). i.) 

A. I sav it is not ad: apted to the purpose intended for. 

(). yAS¥ W hy not - 

(Same objection.) | 

A. The material ts of such a nature it must be.soaked in hot water be- 
fore you can attach it to a chair frame by nails, screws, or otherwise. 

(). 26. What results’ will follow atter attaching the Farmer seat to a 
chair frame? | 

(Same objection.) 

The material will shrink and curl up, thus loosening the nails or 
screws and giving the. chair an unfinishe d appearance, 

132 (). 27. Please state what, if anything, vou know concerning the oc- 

currence of those facts on the seat Complainants’ exhibit Farmer Seat. 

(Same objection. ) : 

A. By having had this one made under my Se and the same 
having receded from the frame to which it was attached about a quarter 
of an inch all around in the course of about two weeks. This seat is 
made of rawhide. 

(). 28. Please state whether or Hot the I'armer seat could be sold se pa- 
rate from the chair practically. 

(4 hy jected LO as Incompet nt. 

A. I believe not, because in order to make the seat it 1s necessary to 
soak the same, and after it is complet ted and the moisture has evaporated 
it will curl up and require the original process in order to attach it to the 
chair frame. Besides that in ) perforating or embossing the same the edges of 
the perforations will swell up, making a sharp edge, and thereby making 
an uncomfortable seat, liable to destroy the clothing. 

Q. 29. What class of labor would be required in reseating a chair with 
the Farmer seat ? | 

(Same objection as to Q. 7.) 

A. My experience has been that it requires a mechanical judgment to 
apply it. 

Jd. 50. What is your r op! nion as to whether the Farmer seat would be 
accepted by the public‘ 

(Same objection, su as incompetent and inadmissible.) 

A. I should say that they could not be sold in any shape or manner. 

Q. 31. What would be the cost of the Farmer seat in comparison with 
the cost of the Gardner seat, such as is shown by Complainants’ Exhibit 

Gardner Chair Seat ? 
133 A. It would cost about five or six times as much. 
(). 32. Which is the better ehair seat, the cane seat or the I ar- 
mer seat ? 

(Same objection as to Q. 7, and as incompetent, inadmissible, and im- 

material. ) 


> | 
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A. I should say the cane seat for the reasons previously stated. 

(.. 33. Look at the article now shown vou, and state how it corresponds 
with or difters from: the chair seat described in the said Def’ts’ Exhibit 
Cochran Patent. 

(Same objection as to Q. 7.) 

A. That is a seat made under my supervision according to the patent, 
the said Cochran patent, as read and understood by me. 

(The seat last referred to by the witness Is put in evidence by complain- 
ants’ counsel, and the same is marked “ Complainants’ Exhibit Cochran 
Seat, ee. 1)... Notary Publie.’’) 

). ‘ ‘. What would be the CX peuse ot makine a seal like the ( ‘oehran 2 
A. About 35 to SO cents. 


Q. 35. What happens when vou nail the Cochran seat or attach it by 


; - a , Lain , => 
means of serews to the Chall Seal 
(Same objection as to Q. 7.) 
[ find it cracks the seat, and it t be fastened on by glue, | 
A. nna it eracks the seat, and it cannot ve fastened on by gaiue, bde- 


Cause it will hot bind with the rubber. 


(.). 36. What would happen to the Cochran seat when used tor a short 


-~ 


(Same objection as to Q. 7.) 
134 A. It would part from the frame by the weight of the body 


Sa the nals or 
i caied tine Aion oof Mision 
would eause the rubber to emit an offensive odor. 


causing the rubber to spring, and there bv loosenin 

screws, as well as causing the rubber to brea 

Q. 37. In attaching the seat on Complainants’ Exhibit Cochran Seat, 
state what breakage occurred. | 

A, On driving the nail home it caused the COrvers ot the material tO 
crack and split. 

i). OO. Suppose vou had driven the nails in the other two corners home, 
VN hat \\ ould have fol lowed 4 

\ Same ol y etion as to 4 ). ‘Zz 

A. I think the same effect would have followed as in the ease of the 
other two nails. 

( Pie Ive Would the ( ‘ochran seat he ii) Casy seat, even it it did hot break 
t If not, w hy not ? 
A. I should say hot, being flat and rigid, and by nature of its hig! 
polished surface slippery and uncomfortable. 
(J). 40. Suppose the ( ‘ochran seat were Mma 

» i 


"a = ; 1. 
A le Ol eutta-percha, what 


. | +] 4 rT ‘ wd 
\ til } ij . ‘ “CCl 
would he Lilt COSL Of che { [ 


: | : : ] | } } BD tiie “ 
A. According to the prices given to me by the wholesale dealers Ol 


manufacturers, it would be about $1.50 apiece. 

(). 41. Could a Cochran cutta-p reha seat be attached to a chair frame 
by nails, screws, or glue? as 

(Same objection as to Q. 7, and as incompetent and inadmissible. ) 

A. According to my opinion, I think it is impossible; the material 
being’ pliable, it would cause the edges to tear from the nail or screw by 
the weight of the body ; glue won’t connect with gutta-percha. 

Q. 42. How would the Cochran gutta-percha seat have to be practically 


applied to a seat frame ? 
(Same objection as to ( 


135 A. In my jud; 


oO} 


7, and as incompetent and inadmissible.) 


) 
ll . > 
ld require a supplementary frame, 
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over which the material must be stretched and fastened, and the sup- 
plementary frame fitted into the chair frame proper and retained there 
by screws or nails. 

Q. 43. Please state whether or not the Cochran gutta- -pere ‘hi a seat could 
be practically employed for reseating chairs. 

(Same obj ction as to Q. 7.) 

A. I believe it it would be impossible to use it for that purpose, for the 
reasons already stated. 7 

Q. 44. What other difficulty, if any, would arise in the use of the 
Cochran gutta-percha seat ? | 

The material being pliable, the weight of the body sitting on the 
same would cause it to sag, and permitting the edge of the chair frame to 
form a sharp edge, thus making the same very uncomfortable to sit on. 

(). 45. igen or not the pe rforations in the Cochran gutta-percha seat 
cause the seat to sag from sitting thereon * 

A. It would cause it to sag more than it would if it were not perforated. 

Q. 46. Would or not a cane seat be cheaper and better than either the 
Cochran rubber or gutta-percha seat + 

A. According to my experience, I should say it would. 

Q. 47. Look at the article now shown you, and state how it corresponds 
to or differs from the said E yaa Bramhill patent. 

(Same objection as to Q. 

A. This seat was made iis my supervision according to the said 
Bramhill patent, as read and understood by me. 

(The seat last referred to by the witness is put in evidence by com- 
plainants’ counsel, and the same is marked “‘ Complainants’ Exhibit 
Bramhill Seat, J. D., Notary Publie.’’) 

(). 47. What would be the cost of the material forming the Bramhill 
seat; | mean exclusive of the framing ? 

A. Thirty cents apiece. 

Q. 48. How would the application of the Bramhill rubber seat compare 
in cost with that of the application of cane to a frame ? 

A. It would eost more than cane. 

Q. 49. What would have to be done in applying the Bramhill tubbder 
to the seat frame? 

(Same obje ction as to Q. 7) 

A. It is virtually the same application as the Chochran gutta-percha. 

Q..50. Is this application that would be necessary in applying the 
Br: mails rubber to a seat frame shown in Complainants’ Exhixit Bram- 
hill Seat ? 

(Objee a to as Incompetent and inadmissible.) 

A. i es, SI ‘ : 

Q. 51. Could or not the Bramhill rubber and supplemental frame be 
used “ reseating’ chairs ? 

(Same objection.) 

A. It could not, for the same reasons as stated in regard to the Cochran 
gutta-percha seat. 

(. 52. What can vou say as to the durability and efficieney of the Bram- 
hill seat ? 

A..It has the very same effect as the gutta-percha seat ; it makes no 
difference where the edges, it will sag down to it. 


~) 
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Q. 53. What can you say as to unpleasant odors arising from the Coch- 
ran gutta-percha seat and the Bramhill seat ? 


137 A. The general effect of the heat on the rubber in sitting on 


same for anv length of time Is to create a disagreeable odor ; as to 
gutta-percha, I don’t know. 
further examination of this witness is adjourned to a time to be 
agreed on, : 
Further examination of other witnesses adjourned until to-morrow, Sep- 
tember 3d, at 11-a. m. 


NEW York, September 13, 1881. 
Met pursuant to adjournment. 
Present : Counsel as betore. 


Direct examination of the witness, Adolphus Henkel, resumed by Mr. 
O'REILLY: 

Q. 54. Look at the article now shown you and state what vou know 
about It. , 

A.. This is a Bellows seat, made according to the Bellows patent, as 
read and understood by me. It consists of a board about a half inch thick 
soaked in hot water or steamed, then placed in a caul of a perfect circular 
concave and pressed to the shape of the caul, remaining in that position 
for about fifteen hours, then removed and nailed on to a seat. In doing 
this it became necessary to force the edges down, which caused the seat to 
split. . Besides this, the concave returned almost toa flat surface. Besides 
this, in nailing the seat on to retain the same in its position, it checked or 
cracked the seat in several places where the nails were driven, owing to the 
fact that the grain of the wood runs in one direction. As near as I can 

tell the concave returned to the flat surface within twenty-four hours. 
138 (Seat last referred to by the witness put in evidence by com- 

plainants’ counsel, and marked “ Complainants’ Exhibit Bellows 
No. 2, J. D., Notary Public.”) 

Q. 55. Look at the article now shown vou and state what you know 
about it. | : 

A. This is a seat made in the same manner as Complainants’ Exhibit 
Bellows No. 2. But instead of being fastened to the seat frame by nails 
it was attached by glue. The effect was virtually the same as with the 
previous seat, Bellows No. 2, with the « xeeption of the remarks applied to 
the effeet produced by nailing the same. 

(Seat last referred to by the wituess put in evidence by complainants’ 
counsel, and marked “ Complainants’ Exhibit Bellows No. 3, J. D., No- 
tarv Public.’’) 

(). 56. Look ‘at the article now shown you and state what you know 
about it. 

A. It is a seat the same as the one marked Bellows No. 3, apphed like 
No. 2, with the exception that it is perforated. The grain ot the wood 
running in one direction is open to the atmosphere by the perforations 
which will absorb moisture, and more or Jess cause the seat to cheek or 
crack from perforation to perforation whenever these happen to come on 
the line with the grain of the wood. 

(Seat last referred to by the witness put in evidence by complainants’ 
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counsel, and marked “ Complainants’ Exhibit Bellows No. 4, J. D., No- 
tary Public.”’) 
(). 57. Please state which would be the better seat, a Bellows seat with 
perforations or a Bellows seat without perforations? 
139 (Objected to as incompetent, the witness not called as an expert, 
nor shown to be competent as such, and not rebutting evidence. ) 
A. I should say a Bellows seat with perforations. 
Q. 58. Why? : 
A. On account of giving the body ventilation. 
Q. 59. Would or not the perforations render the seat less durable than 
without them? | 
(Same objection as to Q. No. 57.) 
A. It would, for the reasons previously stated. 
Q. 60. Have you read and do you understand Defendants’ Exhibit 
Mavo Reissue ? P 
(Same objection as to Q. 57, and inadmissible.) 
\. [ have and I do. 


Q. 61. Please explain how vou in the vear 1868 would have understood 


_ from that patent how the plurality of veneers were constructed ? 


(Same objection. ) 

A. I would have understood in 1868 that the party would take pieces 
of veneer or scale-board of various sizes, join them, and by applying glue 
or some other cement to them place them in such a manner that the joints 
of each separate sheet were placed so that they would overlap each other, 
thereby avoiding that one joint would come directly opposite the other. 

Q. 62. Please produce any illustration you may have of the construction 
referred to in your last answer. 

A. I here produce pieces of veneer constructed in that manner. 

(The pieces of veneer referred to by the witness put in evidence by com- 
plainants’ counsel, and marked respectively “ Complainants’ Exhibits Mayo 
No. 1,” and “Complainants’ Exhibit Mayo No. 2, J. D., Notary Pub- 

lic.’’) | 
140 Q. 63. How long have you known the Gardner seat? 
A. I have known of it about six years and a half, as near as I 
ean recollect. 
Adjourned to Friday, Sept. 16, 1881, at 11 o’clock a. m. 
| NEw YORK. Septe mber 27, 1881. 

Met pursuant to adjournment. 

Present: Counsel for the respective parties as before. 

Direct examination of the witness Adolph Henkel resumed. 

: on © 
ot? 

A. Rubber cloth. 

QQ. 65. What can you say would be the efficiency of a Bramhill seat, if 
the seat portion consisted of “soft, vulcanized, sheet India-rubber,” as 
mentioned in the Bramhill patent? 

A. It would sag down and tear, because it has nothing to bind it, and 
would not be as good even as if made of India-rubber cloth. 

«J. 66. If the Bramhill seat proper were made of ‘ soft, vuleanized sheet 
India-rubber,” where would it tear, as you have stated ? 


©. 64. What isthe seat Complainants’ Exhibit Bramhill Seat composed 
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A. On that portion of the frame where the most tension would be when 
sat upon, or the inner edge of the seat frame. 

Q. 67. Look at Complainants’ Exhibit Tice, and state whether or 
not such a seat could be used for reseating purposes. 

A. I should think not; in the first place it would require tinners’ shears 
to cut the same to the required shape, and especial machinery for binding 

and protecting the outer edges. 
141 Q. 68. What do you mean when you say that Complainants’ 
Exhibit. Tice could not be used for reseating purposes, in your 
opinion ? 

A. By reseating I mean re placing a new seat to an old chair, the shapes 
of which v: ry so much that in nearly every case it is enough difference in 
the outlines of the seat frame that it would be next to im possible for any 
one to earry stoce kk enough to sup yply the different sh: apes. 

(. 69. Please state what would have to be done to apply a perforated 
sheet metal seat like Complainants’ Exhibit Tice to a seat frame? 

A. It would have to be cut to the shape required by tinners’ shears, and 
bound with tin applied by a machine specially made for that purpose. 

Q. 70. What class of labor would be required to perform this work? 

A. It would require skilled labor. 

Q. 71. Would or not the binding on Complainants’ Exhibit Tice be 
absolutely necessary to apply the seat to a chair frame? 

A. It would, for the simple reason that the edge otherwise would be 
ragged and show sharp edges, to which the clothing would fasten itself and 
thereby cause it to be torn. : 

Q. 72. What kind of a seat would Complainants’ Exhibit Tice be? 

A. A cold and uncomfortable seat. 

Q. 73. Are you acquainted with the Gardner seat, a specimen of which 
is marked “ Complainants’ Exhibit Gardner Chair Seat?” 

A. I am. 

Q. 74. How long have you been acquainted with such seat ? 

A. About six or seven years, as near as I can remember. 

Q. 75. Please state what you consider to be the excellencies if any of 
said Gardner seat. 

A. I believe it to be a cheap seat, good looking seat, strong seat, 

142 =and a comfortable seat; easily applied to any chair, whatever ‘sh: ape 

it may be, and by any one, without any mechanical skill; light, 
durable, and will retain its sh: ape in nearly any ‘climate. | 

(). 76. Please state what was the first seat th: at could be prac tically ap- 
plied to a seat frame by unskilled labor. 

A. The said Gardner seat. 

Q.77. What was the first seat that was practically adapted to variable 
chair-seat frames ? 

A. The said Gardner seat. 

Q. 78. What are the advantages of this feature % 

A. e is so constructed that you can cut it to any chair seat. 

Q. 79. You say that the Gardner seat was the first one that could be 
ie Sy to chair-seat frames of varying forms. What advantage is there 


) 


in having such a seat? 
A. The seats known to me previous to that were generally made of 
cane, woven into the seat frame, or upolstered seats. Caning seats or up- 
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holstering is a regular trade, and therefore necessary to always have the 
necessary help to fill orders on short notice or otherwise. 
. Q. 80. About how many different chair-seat frames are made ? 
A. In my judgment there are four or five hundred different kinds 
shapes. | 
(). 81. Is or not the Gardner seat adapted to them 2 
A. It is. 
(J. 82. What was the first chair seat, to vour knowledge, that was made 
and sold separate from a chair? 
A. The sajd Gardner seat. : 
Q. 83. What, to your knowledge, was the first practical substitute for 


) 


a eane seat ? 

A. The Gardner seat. 

(). 84. What was the first seat, to your knowledge, that could be em- 
ploved for reseating purposes without the use of skilled labor ? 

The Gardner seat. a 

7 85. What do you know of a desire having been felt in the trade be- 

fore the introduction of the Gardner seat for a substitute for cane 
et 

143 The difficulty in obtaining labor, especially in eases where it 
was salient to fill large orders on short notice, in which-ease the 

help would generally take the advantage of demanding higher prices. 

©. 86. P lease state what, if any, e xperiment you made before the intro- 
duction of the Gardner seat to vet a substitute for cane seats. State the 
circumstances. 

A. I made several experiments while superintendent of the Mitchell 
Furniture Co., of St. Louis—that was in or about 1871 or 1872, about 
that time—by using carpet and straw matting, gluing wood or canvas on 
the bottom, in order that the seat would become ilidiecsly rigid and 
strong and retain its shape. I found, after using them for a short time, 
they would sag down at the inner edge of the seat frame and make them 
very uncomfortable ; also liable to part or break where the material ean 
in contact with the inside edge of the seat frame. I therefore abandoned 
the idea of making them a useful and successful substitute for cane. 

(). Si. Were or not those the first experiments you had mace in that 
direction ? 

A. No, they were not. [I made some on a smaller seale previous to 
that in ord city of Baltimore, in or about the year 1866, with substantially 
the same result as with those in St.Louis. 

Q. 88. Why did you make these experiments ? | 
A. I had in view to find a suitable substitute and better-looking and 
more comfortable seat than cane. : 

@. 89. Look at the two articles now shown you and state what they 
are. | 
A. One is called the “leather-board chair seat” and the other the “ Har- 
wood chair seat.” 

(The le athe r-board seat referred to by the witness is put in evidence by 


complain: ints’ ty the same is marked “( ‘omplainants’ Exhibit 


Leather-board Seat, J. D., Notary Public. 

And the Harwood tale seat referred to by the witness is put in evi- 
dence by complainants’ counsel, and marked ‘ Complainants’ Exhibit Har- 
wood Chair Seat, J. D., Notary Publie.”) 
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L44 Witness continues: This Complainants’ Exhibit Leather- 


board Seat, is called “ leather-board seat” in the market; I eall 

it pasteboard ; Complainants’ Exhibit Harwood Seat I understand to be 
pasteboard also, covered with thin paper, to imitate leather. 

Q. 90. Have or not these pasteboard seats just referred to first appeared 
on the market since the introduction of the Gardner seat ? 

A. I have never seen any of them previous to the Gardner seat. . 

QQ. 91. What can you say as to the utilitv of these pasteboard seats ? 

A. L have found them to wear but a very short time, from the fact that 
when they are attached to the chair frame the weight of the body by sit- 
ting on them will cause them to press against the inner frame, and they 
will sag and tear on the line where the material comes in contact with the 
inner edge of the seat frame. 

Q. 92. Areseats like Complainants’ Exhibit Leather-board Seat now 
on the market ? 

A. I haven’t seen any used or heard of any being sold for the past two 
years. 7 | 

Q. 93. Which is the cheaper seat in point of cost, the Gardner seat o1 
either ‘of the pasteboard seats 7 

A. I should say the Gardner seat, because the material used in the 
Gardner seal Is cheaper than pastebe ard, 

(). 94. Look at the chair back of Def’ts’ Exhibit Baillie Chair, and 
state what the spaces therein are known as in the art ? 

A. They are known as fret work. 

Q. What is the object of having them ? 

A. It is simply for ornamentation. 

(. 96. Would or not such fret work do in chair seats ? 

A. I should think not, for the simple reason that it is not sufficiently 
strong to bear the weight of a person sitting on It. 


Adjourned to Tuesday, Sept. 28, 18813, at 10 o’clock a. m. 


145 NEw YORK, September 28, ISS] 
Met pursuant to adjournment. — 
Present: Counsel as before. 
The witness, Adolph Henkle, was then cross-examined by defendants’ 


counsel, and further testified as tollows : 
by Mr. Fosrer : 

X Q. 97. Deseribe in detail the manufacture of the Gardner seat. 

A. In the first place we take veneers, cut about twenty to the inch of 
any desired size, pass’ the surface veneer through a sanding machine in 
order to give it asmooth surface ; after this one of the veneers, which is 
to be placed in the centre of the seat—the seat consisting of three veneers, 
the ordain of the LWoO outside veneers running in One direction, and the 
vrain of the centre veneer in the opposite direction—the centre veneer is 
passed between two rollers which revolve in a reservoir of hot glue; 1 
veneers are then placed in position in the manner previously stated, and 
a package containing from twelve to twenty seats 1s placed in a caul made 
of wood or iron, the lower one being dished or coneaved in the shape ot a 
regular circle about five-eighths of an inch deep, the upper portion of the 
eaul being convex in the same proportion. ‘The caul is then placed in a 
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press, and with a lever or otherwise compressed in order to transfer the 
shape of the caul to the seats. They are then allowed to set or dry ; after 
this removed from the caul and placed in racks and allowed to dry ; after 
this they are cut to any desired shape or size, placed on a pattern or index 
containing the design which is desired to be perforated, and-by means of a 
boring machine specially made for this purpose perforated in bundles of 
twelve or twenty. 3 

X Q. 98. The machinery and the process for making these Gardner 

seats could be varied or ¢éhanged from what vou have just described, could 
it not ? | 

146 A. If you refer to the machinery, I think not. They could be 
perforated in the ordinary manner by marking each perforation on 

the face of the seat, and then using an — boring machine for per- 

forating the same. | 

X Q. 99. What machinery do you refer to that could not be changed in 
making these Gardnerseats? By changing the machinery I intended to be 
understvod as substituting other appropriate machinery for that used by 
Gardner & Co., or doing by hand what they do by machinery. 

A. I refer to the machine used for sanding or smdothing the veneers, 
also the machine in applying the glue to the same, and to the machine for 
perforating the same. 

X Q. 100. Could you, or could you not, make the perforation in each 
seat by hand with an auger and bit instead of the perforating machine ? 

A. You could. 

X Q. 101. Could you or could you not apply the glue to the middle 
layer of the veneer by dipping the same in .a vessel containing glue, or 
apply it with a brush as well as by the machine having the rollers ? 

A. You could, but not near as well and as quick and as uniform. 

X Q. 102. So far as the manufacture of the Gardner seat is concerned, 
possessing all the elements and characteristics thereof, could you or could 
you not make the said seat from beginning to end by hand without the 
use of machinery such as you have desc ribed 2 

A. It coul l be done, but it would be ave it J slow and tedious process. 

X Q. 103. The use of machinery then in making the Gardner seat en- 
ables you to produce them cheaper than by hand labor, does it not? 

A. It does. 

X Q. 104. Look at the patent sued upon in this ease, Def’ts’ Exhibit 
Gardner Second Reissue, which is numbered 9094, and state if you have 
read and understood the same. : 

(Objected to as not alluded to in the direct examination.) 

147 A. 1 have, and I do. 

X Q. 105, Is there any reference in that patent to the use of any 
machinery, or to any particular method or process by which these Gardner 
seats shall be made? 

(Objected to; first, not alluded to in the direct; second, immaterial and 
irrelevant ; third, the patent speaks for itself in the particulars named.) 

\. It alludes to the manner in which it is to be made, but speaks of no 
machinery by which it should be made. | 

X Q. 106. Please give the statement of the manner in which it should 
be made : according to the patent, 3 | 

(Objected to as not alluded to in the direct, and because the patent 


speaks for itself in the particular named.) 


; 
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A. It should be made of veneers of wood, with the grains of one veneer 
erossing the other and glued together, and having a concave or dishing 
form, and perforated. 

X Q. 107. How many lavers of veneer does the Gardner patent call 
for? 

(Obje ted to, as not alluded to in the direct, and because the patent 
speaks for itself in the particular named.) 

A. It does not specify any particular number 

XQ. 108. What particular form or shape must the perforations be in 
in soinlla ‘to conform to the Gardner patent? 

( Last —* repeated. ) 

A. By perfor: — suitable and applicable to wood I understand a 
round hole made by a drill or bit. 

X Q. 109. Would, in your judgment, the perforations in the Gardner 
patent be limited to a round hol 

( ¢ bjected, cls lastly stated. and COUTTS further prot Sts aculnst this line 
of examination as unwarranted by the direct examination, and counsel] 
gives notice that as to such question the witness will be regarded as that 

of the defendant. ) 
[48 = I see no other reasonable manne ) perforating wood. 
(). | 110. Woul this oe cl he le ha eis » be bils ade 1 In) ice ntie: ally 
the manner at eet to by you, viz, by a drill or bit ? 

(Objee ted tO as lastly STi sted, and same notice olven, } 

A. It might be punched out, but i would erush the fibre of the wood 
and break the seat in doing so. , 

XN Q. 111. What effect has glue upon thin veneer, such as the middle 
veneer of the Gardner seat ? | 

The moisture of the glue makes the same more pliable. 

XN Q.112. When you put the glue upon the middle vanes of the Gard- 


—s 


“2 


ner seat, what, if any, effect does it have on the outside lavers of veneers ‘ 
A. It would transfer part of the glue to the outer veneer. 
XN Q. 113. Would tiiis glue also make the outside veneers pliable ? 
A. lt wv a more or less. 
XQ. I In what condition must you have your veneers in order to 
apply a to them * 
They must be thoroughly dry. 

X Q. 115. Why must they be dry, and what would be the effect if they 
were not, when glue Is applied to them ? 

A. The wood must be dry in order to combine the glue, otherwise the 


, 


glue will chill and is liable to allow the outer veneer to part or peel off. 
), d. 116. Is the glue apphed In 2 warm or cold condition ? 
\. It is applied in a warm condition. 
XN Q. 117. About what is the temperature of the glue when applied to 


| . 
these veneers 
4 hk : i 
Fas Phat I have 1 never tested. 
Xx ( | | l ’ > 1" : nti) ally 1)? lay tha lune  ¢ ’ ’ = . oO F 
y f. Pio. i they ra | hire CONTINUALLY Ulider LHe YVIUe O! around if . 1 ai 
} . es a SO 1] RE, 
COO} enough tO wsert vour hand Or hmnwel lg Ibs Goes The kettle Ol vessel 
. > , . eo “7 ' , ; aa e; r a ; ‘ 
CONTAINING the olue rive off heat perceptLply as VOu pass DY 10: (7live us 
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(Objected to as irrelevant and immaterial and not alluded to in the di- 
rect. } 
149 A. The glue is heated and kept warm by steam pipes, and suf- 


} 


ficiently hot so that vou cannot put your hand in it. 
<7 1 ry. ? e | - hy 4 a . ar : - 
ss (). i119. he neat 1n this mille, then, affects the fibre of the wood Il} 


the Veneers % nd makes the 1) pliable, SO) that they can, be readily joa St | 
between the cauls into the concave-convex forms; is that true ‘ 

( Last objection repeated. ) 

A. It has the same effect as it would have if the glue was applied cold, 
as the moisture will lead to the same result. 

X Q. 120. Is the proposition in my question No, 119 true or false ? 

(Same objection. ) 

& [ believe the heat alone would not Cause the veneer to become pliable 
or Hexible unless in connection with moisture. 

X Q. 121. What would be the effect if you should press the veneer be- 


7 


, 


tween the concave and convex cauls in the pertectly dry state in which they 
are previous to applying glue to them, either a single veneer or a number 
of veneers ? | 

A. They would not retain the shape of the caul. 

X Q. 122. How about splitting ) 

A. That depends entirely on the depth of the concave. If it is quite 
shallow it would not be likely to split ; if it Is deep, especially On the line 


and cracking ? 


: tw > Ce | 
O1 the concave, li would be likely tO erush or fracture the hnbre, 
X Q. 123. What connection is there between the concave-convex form 
and the perforations in the Gardner seat - cloes the one In any way depend 
+ | her? | | 
upon the otner.: 


(Objected to as not alluded to in the direct.) 
A. In m 


vy opinion the perforations in the econcave-convex portion of the 


seat relieve the strain upon the fibres of the veneer. and. As the econ- 
1 D0 Cave-COnVeX part forms an arch, thereby S1VING the seat more 

strength and assisting to retain its level shape, I therefore believ 
that the perforation adds tO the streneth. 


X Q. 124. Would a Gardner chair seat without the perforations be a 


practical seat in your judgment ? 
A. if would hot be near as 2ood as with the perforations. 
X Q. 125. Would it be as durable ? 
.. I think not. 


4 


A G. 126. Can you point out any Tunction performed by the conecave- 


COHVE rorm or the seat Which Is in ANY Way at pendent Upon Che pertora- 


7 se | 4 f 7 i. ‘ P ; 4] Se a 4 > 1 
A. | believe that by perforating Lhe CONCAVe-CODVeX part Ol the seat the 
the same stronger and less 
}* Y ~? (> 1 ° 2 } : - e } . 
liable tO pee] ott, tor the sinipre reason that olue which Is hot allowed LO 


Li< } 


ah 
— 


ole is allowed LQ) dry bye ter, thereby makin 
thoroughly dry will mildew and cause an imperfect joint. 

X Q. 127. Do I understand you as meaning to say that perforations 
add strength to the concave-convex portion of the sea 

A. I do, for the following reason: it-creates a number of isolated arches 
from one common centre. 

X Q. 128. What function, to reverse the question, is performed by the 
perforations in any way dependenton the cancave-convex form of the seat, 
or. inother words, what does the concave-convex form assist the perforations 


to do ? 


me pe 


—s 


os 
ee 


oot 


; Poe E +> 
SIZe Ol the object which the phot 


bp eh) Lai inc A me eM 
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A. I believe that the perforations add. 


wails 4 i ‘ } ! a ee . 4] 4 i 
porturon Oi tile S@adt. k S11OUICG Sas bat tile 
: : : : , ! | 
perforations LO appear More iVahbtaveowe 
i A 


Ornamentation to the (rarcdner ena seat. pe 


} ] : . ' ‘ 
they would i] il Was DOT oO} a CODRCAYN C-COLLN\ 


7 . . , 3 
the eoneave-COnvVeX Tori assists the pertora 


of ornamentation 
¥ +) } ] . . ’ i | : vis | 
N QQ. 150. Is there any other particulat 
ae a ae. Be 
the (rarcdnel Chaif S@at ASSISL ONC aN 
ran} 


here Is, i 


eT ee 
formed bv these two elements in 


ryyy : : ‘ S : ‘ er 
|e here IS: The coneave-convex part m;: 


. : i | : ! y | Bs 
CORTOrMine LO) Like sha pe Or the OOUdy, pel 
2 | 
s | i | < ' j 
fide HDreVeNbntinnkg’ Cife VOUy Pron) SiICLiTIY Li i 
{ | i ! i 


\ cf) 34 | tharea anwthin al 
she XY 0 L422 3 > tiatcis LGR Y CALLED i 


strength to the econcave-convex 
coneave-convex form assist the 


( 
} 
5 i + . ; 4 } 
Decrrorarions add o} Oly rmIore 
| 
ne nei ave forn 
( timmé ay lis COnCaVt POF, Liictil 


nee ’ > . ant aT 
ex form, and in this particulay 


tions to perform their function 


in which these two elements in 


] we 


: 2 
miittine the same to.rest easiel 


i] : ] | —_ . 
Lilé chal - and the perforations 


aan 


Mie SILTING on the seut tor anv 


. | 
) | ‘ mys y } ft < " ft iy« < ry o.vy 
Liv URE Claas. Lt MAVe CUVCICLU BU Lildil WMdVvantaves that [ Cannot remem- 
bey WV INOS just HOw, 
Y Ye) i ! 4.] 1 | { } i »9 “ee ee P °1y° 1} . ' 
4 i ¢ > *) ‘i ' ae Fat 4 iy e 
i» U). idlaie BJVUOK AE LIIC VDACK O} tit .y7eE 4 hUXHILOIT LL ile ( nalr. state 
* 4? | ow ; } >} : ° - ; | : } il s ; 
li tne strain upon the nore is retleved therein Mi Strength Given to tii 
- ’ " 
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+ 4 5 ° i : P| 7 i *; 
4 ruNi ° ' } 1 j ‘ . 
A. bhere is ho particu j it aepenas on the Gdesign entirely 
a t . 
4 .y j i } e ! 
Xx YW). 154. (ippose tikat OU i round Dy practical experience that the 
\ if i i 
f L8 a ty ) 
iret Work In the batill MACK MVM LOO 1albyr iC streneth, iow much 
; | 7 . ] 
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0) 
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it does not appear what is the 
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Pports to repres nt; theretore, 


the witness should not be asked the question.) 


| by the photograph submitted 


A. In my judement, as near as | can tel 


IEA ll BE ARES she DN AT ake MOE. Le tg ad 
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to me, I should think that the openings are sufficiently large and come 


under the head of “ fretwork,’ which in every case is more frail than the 


solid wood. 


AX Q. 137. Look at the Baillie back awain and examine nine holes or 


spaces in said back located as follows, and state f the spaces were that size, 

would they not, in your judgment, be small e aid to add to the strength 
of the cone: AV e-CONVEX form, to wit, the four diamond-shaped spaces in a 
cluster, immediately below where the tag is secured to the chair; a cir- 
cular hole ousnediaiedy below them ; twoother small spaces directly below 
the circular hole, and two spaces on the outer edge of the bae k, just above 
the first curve from the bottom. 

(Objected to as irrelevant and immaterial.) 

The peculiar shape of these openings, nearly all of which terminate 
in a sharp angle, occupying,as previously stated, more room than the wood 
or veneers separating the Sabie ; [ therefore believe that it would rather 
add to the frailty of the ehal 111° bae Ik th: ah to it Ss stren: oth, 

AX Q: 138. How much smaller than these nine holes or any ol f them 
would you make them in order to add to the SLreLl: oth ot the CONCAVe-COn- 
vex form ? 

A. Inmye xpe rience these nine openings are about as small as they can 

be made with the facilities now used for that purpose. 


153 X Q. 139. Then you would insist upon round holes, would you? 
A. I would, because it is the simplest manner I know of. 
XQ. 140. Thes spaces in the Bailhe chair back would allow the glue 


tO dry out, and iin ‘Te bv pre vent the veneers from peeling oft. and thev 
would add to the ornamentation because of the concave torm. and it would 


make the back lighter, and in other r spects perform the same functions as 


the perforations in the Gardner chair seat, except to add strength to the 
coneave-convex form, would thev not 

A. I believe that the Baillie back, as shown me, would not answer fora 
seat in any shape or manner. The peculiar shape of the openings, which 
are made ornamental by the process of carving, and being of such dimen- 
sions that they OCCUPY 1 miore space “one the ae Tue i wood, thre wood or veneer 
referred to would be‘affected entirely different from the manner in which 


the Gardner seat 1s made, as there is so much surface ex posed that the pro- 


eess of drying would rather act to weaken the same than — if 


used asa seat would have about the same effect as a erat » bar for a boiler 
furnace, 

X Q. 141. Your experience in relation to the Baillie chair back to be 
used as a seat is limited to this sinele exhibit in this case, is 1t not ? 

A. It is, only inasmuch that I have seen the effects on material con- 
structed in the same manner. 

X Q. 142. Did you see any of them break when used as a chair seat 
from want of streneth ? 

(Objected to, as the witness has not said they were used as chair seats.) 

A. I have neverseen or heard of any one familiar with that kind of work 
who entertained the idea of using that material for such purpose, and | 
never seen one used for that purpose, or heard of one used for that pur- 


pose. 
({ ompl: nants’ Exhibit Bellows Seat shown witness.) 
[54 X Q. 143. Did you make the concave-convex form on this ex- 
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hibit by the use of cauls similar to those you used in making the Gardner 
i eran r 
A. lt Was Tnade ubhdaer Ty suUperVIston, ana pressea cauls the same 
as used with the Gradner seat. 

XN @. 144. The convex-coneave form then, on this Bellows exhibit, is 


i« 


A. It is not quite as deep, beeause the material will not perniit OF it 


bee pressed ina eaul as de pas that used for the Gardner seat, the wood 
bel bout ree Ih iti thy Ik 

XN Q. 145. You could make the Gardner seats with the same cauls, 
reaawee thre saltil at pti as those Lis | } mak }o tiiis Bellows exhibit. eould 

ou not > 

\ L hic Bi lows exhibit Was made in cf recul Lr Ggardnuer eaul, 

\ (). 146. Three complainants’ exhibit —-4 ochran Seat, I armer Seat, 
and b umihaill SseCat—— I) WI Withes a 1] } ra the perforat ns 
11) he exhib 

\ Phi Y Wer mad On th mle 1h Hin = ed 1d] the Gardne} SCad 

Xu . 147 Are the Complamants’ I ’ Cochran Seat and Farme 
seat aca pt | he Lp] lie CO tThell =} ri\ C] Ir’-se@a LILie lth Lhe Salhi 
pdt dLibive as thi Ciara) C4 Crit 

\. Les; they ai 

\ iJ. is, Do Vou kpow how pone three or more lavers of veneer have 
been in publie and common use ? 

(Objeected to as irrelevant. 

A. lor any purpose * [ know oni ot Ohne Case, when I used them 


, ‘ } > . , ; ' ’ .- . , 
r | » + _.) " ‘y ; .% " ; | ‘ » 2 . | P ; < ie 7% 
mivVsell To! the construct Ol OT IMUSIC GeSKS TO) melodeons and planos, avout 


“ } > + ] } > & ° y 
Q. e patent of John H. Belter, dated August 19, L856, No. 
— i = . } . | } . } } } 
19002, 18 show 1) Uaihe Witness, and ne is requested to read tne second para- 
, , . P } ° 2 . } } 3¢ Oo : 
Ora pr on the fast page Of the specitieations, and look at Kio, b or the 


drawines. COMMeCHCIIYS with the WOPCUS, <<] ann aware. NC, } Have vou 
} 2 i a , bs 2 . ] } } : } - = ] » I4 > . 
clih\ knowledge of furniture made and sold by said Beltea unde) that 


patent ¥ 
158 A. [ have no personal knowledge of any furniture made or sold 
by this party, but of a similar kind made by a party by the name 
of Kruskof & Sehrieber, of the city of New York; but they did not eall 
the material veneer, as it was over one-eighth of an inch in thickness, and 
came under the heading of boards. | 
(The patent just referred to is offered in evidence by defendant’s coun- 
sel, and marked * Defendant’s Exhibit Belter Patent of L856, AS .. 
Notary Public.” 
ADOLPH HENKEL. 


Subseribed and sworn to before me this 28th day of September, 1881. 
JNO. DELAHUNTY, 
Notary Publre. N. . City and Co. 


Adjourned to Thursday, Sept. 29, 1881, at 11 o’clock a. m. 
NEw. York, Sept. 29, 1881—11 a. m. 
Present: Counsel for respective parties. 


Henry W. Josiin,.a witness called in behalf of the complainants, 
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having been first duly cautioned and sworn, and examined by Mr: 
(CY REILLY. oft counsel tor complainants, testified as follows: 

Q. 1. What is your name, age, residence, and occupation ? 

A. Henry W. Joslin; I am 57 vears of age; reside in ‘Prenton, New 
Jersey ; I ab vice-president and superinte ndent ot the Standard Rubber 
Company at that place. 

Q. 2. State what acquaintance vou have had with India rubber. 

| r 
| have been superintendent of the New England Car Spring Com- 
156 pany ; from there I went to 


’ = I have been engaged 1D all branches of it ~1nee I Was LS Vears ol | : 


‘renton and started arubber shop for 
Garrett Schenck ; I started the Elastic Cone Spring Co., which has 
changed its name te the New Jersey Car Spring and Rubber Company ; 
then 1 went and started Hudson River Rubber Company up here at Hast- 
ings; I.started a rubber company in Paterson, N. J., for Bramhill & St. 
Clair, afterwards moved LO Brookly I} and ealled the United States Rubber 
Company ; after that [ started the Mercer Rubber Company, in Trenton, 
N. J., and then I went to Boston and started the Atlas Rubber Co.: | 
started the Standard Rubber Co., of Trenton, N. J.: these companies | 
started proved successful; [ was called in by the organizers of these com: 
panies because of my knowledge of the rubber business. ‘ 

Q. 3. Are you regarded as an expert in regard to India rubber and In- 
dia-rubber fabrics ? 

A. I am ; I am acquainted with them in) all their branches. 

Q. 4. Did vou know William Bramhill, of the city of New York, to 
whom letters patent of the United States for a chair bottom and back, 
dated November 28, 1865, No. 51132, were granted? 

A. | knew him; was well acquainted with him; he died, I think, 
about 1867. I was one of the pall-bearers. 

Q. 5. State what, if anything, vou know about his getting up a rubber- 
cloth chair seat. 

A. All | know about it Is, he told hoe he Was voine tO vet up one ot 
those chair seats, and I thought [ would explain to bim what JI thought 
of it, and I told him [ didn’t think they would answer, and [ gave him 
my reasons. I didn’t think they were strong enough, and they would be 
apt ce f1Ve Way around the edoes ot the =Caul frames, and by being al 
number of plys—one, two, or three plvs—thev would be apt to separate, 
one ply from the other; and then another objection I explained to him 
was, sulphur working out on the surface of the seat, which would be apt 
to soul clothes, &e., by sitting on it; another thing, 1t was not sufficiently 
strong, and by constantly sitting on it it would be apt to sag too far, and 
when it would sag so, it would stay there. I further told him that I did 
not think it was worth a patent ; and then he went to work in my pres- 

ence and tacked one on an old chair, and when we sat in it two or 
157 ~=three times it gave way across the middle, and tore around the 

tacks. I told him it was not worth spending the money on, This | 
was, as near as | can recollect, either at the close of 1865 or the beginning 
of 1866, when | was connected with him in the rubber business in Brook- 
lyn : | 

Q. 6. How is rubber cloth made ? | 
A. We take a piece of cloth and friction it with a set of calenders, and 
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atter that we put it through a set of calenders and run a coat of gum on 
each side. : 

Q. 7. Look at the Complainants’ Exhibit Bramhill Seat and state what 
you can say would be the utility of a seat constructed and arranged as 
that is. 

A. I think it would be worthless. I don’t think there is any dura- 
bility in itat all; it would be apt to separate from the different plys here; 
the sulphur would be apt to come out from the surface here and injure the 
clothes ; and it would, by continually sitting on it, sag in. Another ob- 
je:tion would be the smell of it, and it would be apt to curl at the edges 
of the inner frame. The weight of the person would be sustained on the 
inner edge of the frame. : | 

(. 8. Suppose soft vuleanized India rubber were substituted for the 
rubber cloth in the Complainants’ Exhibit Bramhill Seat, what kind of a 
seat would it then be? | 

A. It would be so elastie that a man would fall down through it; 1 
would give way under him entirely, and he would rest on the chair’s seat 
frame: such a seat would be worse than useless. 

Q. 9. What did Bramhill ever do with his seat? 

A. I never knew him to do anything with it other than I have stated, 
and if he had I would have been likely to have known all about it, as we 
were very intimate up to his death. 

Q. 10. Look at Complainants’ Exhibit Cochran Seat and state what 
you can say as to the utility of such a chair seat. 

A. I should say that this is affeeted by cold and heat; when it becomes 
cold it is brittle—it would be apt to break ; when it is warm it becomes a lit- 

tle more pliable, and as soon as it would sag in any—it would be apt 


— 


— 


158 to sag in too far with the heat of the person on it—and became cold 
again it would be apt to stay where It Is. I don’t think it is as 
good as Complainants’ Exhibit Bramhill Seat. The flexible rubber would 
be more durable than hard. rubber. The Cochran seat would be cracked 
by the nails and it is very liable to be broken by sitting on it. A glass 
seat would beas good as the Cochran seat; in my opinion, just as reliable. 
Q. 11. Suppose you substituted in Complainants’ Exhibit Cochran 
Seat gutta-percha for hard rubber, what can you say would be the utility 
oft the same? 
A. Just the same results would follow as with the hard rubber seat. 
Cross-examination waived. 
. H. W. JOSLIN. 
Subscribed and sworn to before me this 29th day of September, 1881. 
JNO. DELAHUNTY, 
Notary Pubhe, N. Y. City and Co. 


159 U.S. cireuit court, southern district of New York. In equity. 
WILLIAM GARDNER ET AL, | 
US, | ) 
Martis Herz. 


It is hereby consented that the annexed affidavits of Frank J. Hessler, 
Horace G. Jacobs, and Ora L. Pitney, with the exhibits attached thereto, 
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be read and used on the part of the complainants on the final hearine of 


this Cause, with the Saie ettect us if said afnaits were depositions dluly 


. . , . . . > . ? ” . 
taken In) the Cause, supyect to cross-examination of the andacits, and said 


exhibits duly proved. 
Dated Oct. 3, 1881. 
GIEFFORD & GIFFORD, 
Compl’ts’ Sol’ rs, 
WENTWORTH & FOSTER, 
Def? ts Sol’ ps. 


FOSTER 
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160 [In the United States cirefit court. southern district of New York. 


Pn equity. 


WILLIAM GARDNER, ET AL. )} 


Martin Herz. 


UNITED STATES OF AMERICA, 
District ot ( obra bis i. Coun Al, of Washington S8 ° 
Krank ri Hessler. a eitiz n ot Washineton. District of Columbia. bene 
duly sworn, deposes and says: [am foreman of the cabinet shop of the 
Treasury Department of the United States, which position [ have held for, 
LO wit, five Vears. lt has been my duty iis such foreman LO prepare 5 under 
the supervision of the chief clerk of said Department, a descriptive list or 
schedule of certain supplies required for the use of said Department, which 
supplies are more fully set forth and described in a certain printed cireular of 
the Treasury Department, dated June 18th, 1881,siened “J.T. Power, Chief 
‘k,” calling for “ Proposals for miscellaneous articles,” a copy of which 

» mn | 


: 4 . ; .- 1 ¢é 4 La i ) : . ' 44 _ 
I> hereunto attached, marked PUNTO ‘ ~ ie articles ()] 


~ 
a 
— 


‘ j 
~ init 4 ] éé ee ee 3 Eigse .. 4 ' 
ems Therelh Gescriped as CPIPOPATe@GM S@CaTs., anele i erforated wood Seats, 


refer to and designate the seats known as the “Gardner thr c=) 
16] CONCAVE perforated veneer seats,” sam pies ot whieh Are kept if the 
Treasury Department, by which to issue orders or advertise for pro 
posals for sald Seats, | 
These (cardner perforat d scats are preterred to cane seats by the Treas- 
ury Department, because they are cheaper and more durable. 
| have no interest, directly or indirectly, in the Gardner patent for per- 


forated seats. nor in the above-entitled cause. 


FRANK J. HESSLER. 
Subscribed and sworn to before me this 28th day of September, 1881, 


the athant being personally known to me. : 


Ll have no interest in the matter above referred to. 
[L. S. | JOSEPH FORREST. 
Notary Public. 
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I, 


-EASURY DEPARTMET. 
Washington, Juin LS, LSS]. 


Bids will be received at the Treasury Department until twelve o’clock, 
noon, of Tuesday, July 5, 1881, for the articles within enumerated. 


Samples of the goods required may be s 
keeper, and bids must be submitted for tl 
for the article bid upon independently of 
schedule herewith. 

The Department reserves the right to rej 
defects. 

Bids should be marke d oA Proposals for n 
dressed to the “Chief clerk ot the Treasur 


#e)> 


ded 


l( 
The undersigned hereby agrees 
so mucl 


equal in 


enumerated at the prices stated, or 
and 
“aeh 


same to be ot the best quali 
nished at the department. 
others: 


tv 
I. 


i ription irticies, 
l gross varnish-brushes, 4 inch and 1 int 
7; £ZTOSS jewellerés brushes Grlascow 
l gross nail-brushes Ag BR CL ee SR ee arn a eee aa 
12 dozen bristle counter-dusters 
25 dozen 4-string extra heavy brooms 
25 dozen whisk brooms ang Oa ale So Bel 
~ LTOSS iron cuspidors, por elain-lined avedancans sees 
1 dozen decorated china cuspidors.: ............. cece. see 
6 dozen ehina soap-dishes....- a eae Aree z 
dozen, each, ewers and basins, English stone-china.. 
} dozen Sharp's claw hatchets ; - 
2 COSC IODOAM GUBE DANG.) 6 occa cc cceseccececcenevesesence 
> BORO MOO GONOMOE dks oc vewdecs sd ucidans 
3 dozen assorted awls.... xe Si Sle iar hc a wa a ce dl vad Wk alae 
1 dozen conductor's lanterns, brass....-. c. 
100 gross parlor matches, small boxes, 100 in each box 
100 boxes Proctor & Gamble’s oleine soap. ... wet ap : 
10 boxes white castile soap. Conti 


> YTOSS noch Morgan & Sons. sapoho 


1 gross White's cleansing powdet 


10 pounds pumice-stone eek aa &) aab awe fan 
10 boxes Proctor & Gamble’s adamantine candles No. 8 
3 barrels aleohol...... 
OD PITRE: OR i i aay ant siandinns 
1 barre] raw linseed oil FE RR Maken Oey ERA eee 
50 square yards linoleum, first quality.......... 
164 50 pairs oil window-shades and fixtures........- 
6 dozen Argand chimneys........---.-. 
3 dozen water-coolers, 2,4,and 8 galloms...............-. 
2 dozen water-cooler stands ; ee ci aaah al a ahaa 
I dozen cocoa door-mats, 2 feet by 3 feet............ 
1 dozen cocoa door-mats, 3 feet by 6 feet 
3 dozen small Wilton foot-mats I Ba at ak a a oes 
ee ge ah ene 
2 dozen looking-glasses, 24 by 36 inches ..........-......-- 
6 No.2 Seth Thomas clocks (regulators). .................. 
8 dozen Continential spring-swivel chairs..........--..-.. 
4 dozen Congressional spring ee tl a eae 
6 DOZEN OFFICE CHAIRS, PERFORATED SEATS.......- ...--- 


12 dozen No. 16 feather dusters, full centre 


Cen Ol 


W ASHINGT¢ 
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l applieation tO the store- 
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respeets to the samples fur- 
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pe! TOSS 
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} FTOSS 

eceee Del ado I} 

7 per ao Li 

nardwrs per dozen 

Pp eacees . per 2ross 
" the = per adozen.. 
Socal per dozen.. 

per aoezenu 

HR per dozen. 
3 per dozen... 
pe! doze i 


pel do bel. . 


ee iene it YT Toss 
Leaded per pound 
biteine per pound 
pel (ross 
per Lross 
per pound... 
paacabeiiennen per pound 
per gallon 
Sieciatens per gallon 
i‘ : per gallon 
pet Square vard.. 
sole aaa per pair... 


per dozen. 
. per doze n 
....per dozen... 
per adozen.. 
eoceeeeeee-- per dOZt 1} 


wre. Cr ee pe! doz: ER sie 
Suane€ened eee per dozen 
eer Te ee Se pel dozen 
aig thee aah ites aca te ta aa each 
‘cckowhb edi per dozen 
pci aiien ames nat per dozen... 
Se real »------per dozen.. 
ecco see cceees per dozen. 
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I ee’ 


Price. 


Description of articles. 


Dollars. , Cts. 


6 dozen toilet-brushes, as per sample Perry ee vibe eetet Caen ..per dozen... 
6 dozen toilet-combs, as per s sande at seb uae Fad nies Winnelatel niente ete oes tae ..per dozen. 
3 doze ‘n mane-brushes, as pers ample ok chen oe es Wiles Noe dai he Asse atte aol per dozen. 
2 dozen revolving-screw stools, as per sample a ee ee ee ey ee per dozen. 
2 dozen revolving, high-back screw stools, as per sample...........-.. per dozen.. 
23 dozen waluut step-ladders, 3 feet..-..... siple/ir esata Ga Sin ose s ea 
a ee, UD ENTE LODE. oo os os snd os cncace beuase sveces deus per dozen.. 
5 boxe s Me Keone, V an Haage n & ( 0.’s ( arbolic scouring soap. a aie as per pound... y 
I barrel detergent...... pian tae ia im oe eS ee a a eee oe 60 ee i is ea a pe! pound... } 
50 pounds washing eS ee ae eee Linus bepta waleaetaall per pound.. 
~ gross 2-inch br: iss hooks and « eves, . Sanders, Frary & Clark.......... per gross.. 
1 «dozen assorted sable striping-brushes. .. : Ee Oe Ee ee pe pel dozen.. 
4 gross brass cup-hooks, t-inch, Sargent & Co.’s ... pesrccrecce+coe--. POM LIOSS.. 
12 dozen case-rod faste nilngs, as pers ample me ee ee ee ee et per dozen. . 
6 dozen chair screw-boxes. as per sample ere sia aCe er per dozen.. 
6 dozen polished-brass tiush-handles, No. 727, P. & Fk. Corbin............per dozen.. 
6 dozen assorted holdtfasts... id ba ob hasta ars Wied i’ A ib wa dae we wes-coes Per GOzen.. 
6 pieces linen duck, as per sample Torey e Tee TET CECE TL per vard.. 
Sdozen braas flushings, P. & F. Corbin........ .... 22.0. ccccceeee per dozen.. 
165 350 pounds Liish vlue io tai oe in ae ae Se a Oe we ek eeccese ss DOr pound. 
300 pounds orange gum shellac.......... Fein ahandm wae Serre 
100 pounds white curled hair ..... .......... — > sie as Gik bane enim aaa per pound.. 
20 pounds red sienna (dry) BEE ar pe ho OR ca aa eee ada d ae: eee te ns 
20 pounds Vandyke brown (dry). ; Sate nak ie ede etal ws between si itta tena per pound.. 
6 pounds drop-black (J) in oil, 1- pound Ti cod4 shies deannicg teead eeyias per pound.. 
6 pounds chrome yellow (dry)...... iva Dace bh eae hel iah kee? hans per pound.. 
20 pounds burnt umber (dry).....- pa AR ERR) ot SRR ey eRe oe ee ..-per pound 
Ne ala kann cankd as esceedahe sind ek own per ream.. 
ae a eee lv Cae hb ede ead ee eb wens amb es per ream.. 
12 sets No. 188 cast-iron castors, Payson Manufacturing Co ..... ase le 
12 sets No. 184 cast-iron castors, Payson ee edeckaale kA can eek Bowens suns per set. 
12 pairs 84-inch cast-iron slip-hinges (R) ..... —... iS ner ecateas kbs Giese. ries eee per pair.. 
12 pairs 34-inch cast-iron ‘slip-hinges (S).-.-. Saks ah aig ag ark aaa ee ef soe DOr PARIT.. 
S$ gross brass cupboard-hooks, 1} - inch, No. 89, Sargent & c si lg Gh Sm te -per 2ross.. 
] LrOSS brass cupboard hooks, 2S Ine h, No. Gf). Sargent A Co sae ee CT VTOSS 
6 dozen bronze thumb-pieces, ,°-inch spindles, Russell & Irwin Manufacturing - 
Co ap | ; =f SEALE saree late a Zo weet wid eae per dozen.. - 
6 dozen maleable cast-iron chair-plates,; as per sainple............ on per dozen 
20 pounds flat. headed wrought nails A a ae ae er ern er per pound 
12 pairs 35-inch cast-iron slip-hinges (R) ...-.-. eared vere foe 
12 paire 3-inch cast-iron slipn-hinges (S) .... 2. 622. cece sc cwees ccccwcccncs per pair. 
4 dozen wooden hand-screws, 9-inch jaw, g-inch serew, Thomas’s make. per dozen... 
$t dozen wooden hand-screws, 12-inch jaw, 3-inch screw, Thomas's make per dozen.. 
2 gross 34-inch wouden screws, No. 20. . Sikdeack weak Gal ‘i Glaginw ses hepa we per gross... 
4 fYOSss 3- inch wooden screws, No. 20 rR aes Sous emed-e sevens --- per £ross. 
2 gross 3-inch roun a. head blued wood screws, No. 16............--.. -- per gross 
100 teet 4-inch belting.....-.. I a a a a per toot.. 
110 feet 24-inch worpreat Me MaGL EM aes Ohad Gnawa cess woe cswace pitas: ew dnt per foot 
88 feet 2-inch belting ........... eS ee eid ae. diana »oo--- Per fool 
ee cic dtmansececeswcese ino di toth ol wean ba wre 4 
166 D3 teet $4 1hi¢ h be lting SF WE alse: elas ale Sah Sak lee’ ah Sarl ees See ee eee rl ee : pel foot.. 
2 dozen scroll-saws, 3 ine oh} Ww! ide. Se ee SOE 5. a 6000 sub .koname per dozen... 
l dozen scr: ll-saws, 3-ine Pie S0 teehon Same... .....-.--o0ss. 0-005 per dozen 
l screw-wrench, 12:-inch........... Bee pepe es are hrs testi Oa Sl Gai bn Leal lit se Sata sata 
4 sets, 16 feet, Daniel’s planer knives........-. sea gies aheds er ers tS 
6 DOZEN PERFORATED ee ee a ee ZO ANOS . nce ccesasassennes per dozen. 
$+ DOZEN PERFORATED WOOD 8) ee ae ane ee ROPE sx wc vanwtn see -oe-. per dozen... 
4 DOZEN PERFORATED WOOD SEATS, 22 BY 22 INCHES.............--..-...per dozen.. 
18 pieces enamelled cloth, 52 inches wide (duck EF re es ee per yard. 
2 dozen iron drawer locks, yer 227, Gaylord Mi: wufacturing Co..... ..per dozen 
4 gross screw eves, No. 209, bright iron, Sanders, Frary & ¢ ark... . per gross 
+ gross SCreWw eyes, No. 108, bright iron, Sanders, rary & Clare. ..<. --- per 2TaSS 
4 pieces green merino, 42 inches wide, as per sample -.. ..... saabeaaun per yard 
¢ pie ces blue-black cloth, as per s imple —vrrrr <a so ee PSL vard 
ce eee FOG SOREN CPLOCUCOO INO. FO) s odeds cow acc ccc swccusccvexces ...per pound. P 
LO pounds beeswax TRIPLE GC Ee See ee ea pace dike einen per pound... 
_ 3 dozen Pair Stet hinges... cscs sases cecens sees meee .......per dozen 
4 gross {-inch mahogany escutcheons ....... Ae rvne sug Per eres 
l gross . inch mahogany escutcheonus ....-. baler & sighs 6 distin eno nl aed per gross.. 
l gross }-inch walnut escutcheons ......... aa 2 re) ae Ee per GTOSS. . 
Sree Rh WEINER oo hn nn esc cn cw cece cwcccewnee Ss per CTOSS. . 
4 gross i-inch poreviain knobs...... oe 5 intl SS cas oe lee einoaec decal cherie gE 
4 gross 1j-inch porcelain knobs...... aie eee TT) Ore per gross, 
4 dozen pairs l-i ch desk hinges Ricans Surin Fiera ks we whetaiae tbc .... per dozen pairs 
4 dozen pairs 32-inch desk hinges...... i ein wine gree bAGLns .... per dozen pairs. 
4 dozen pairs ij-inch desk hinges .. ........-. na ley aace anaeni aiics per dozen- pairs. . 
4 dozen pairs 1$-inch desk hinges —...... Resell, br aes alin ada sh eel per dozen pairs. 
48 sets brass-wheel castors, No 6, Toler’s... oe pw usie ton ceewss ee CBR. ; 
SS Gis Dre WET ORUEOES, INOS. LORE Be occ nccccn cncncesnccvesccsceses per set.. 


dozen bronze coat and hat hooks. ... ......... divin ecaisbdeaekane mia per dozen. . 
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Price. 
Description of articles. 
Dollars. Cts. 


12 kegs ten-penny nails, headed................... Joe bieiedmenaibes per keg.. 
167 SO. STOEs FIC -BOTOWS, ING 7 ou. oes cc nwcccce cease ig bien ca abies Notad sitae aati per gross... 
0 vross #-inch screws, No. 8............--. aia Lose crib) igleklaes pein ceuaacaeale per gross.. 
30 gross l-inch screws, No. 5...... ...e.. (Adda G wiren dw. kak eRGAA? aside ne 
30 gross %-Inch screws, No, 4......-. Ae DEERE y Siew i BG TNs OE eae nee RAR rotator I per gross. 
20 Ue 4-2 ROTOWE 6G: Bok sos cdc. cepccabice te hs @ tee 0:0 | trite 8 eso a a 
3() nee IN OR ED fa a 8 SRE Ee ee re a al bares per Zross 
a & 30 gross i-inch screws, No. 5 , a Pe saci biaee .--- per 2ross 
, & dozen wale s 23-inch brass binges (B), P. & I. Corbin’s make... per dézen pairs 
8 dozen pairs 23-inch brass hinges (M), P. & F. Corbin’s make .. per dozen pairs 
12 dozen pairs 2-inch brass hinges (B), P. & F. Corbin’s make. ....per dozen pairs.. 
12 dozen pairs 2-inch brass hinges (M), P. & F. Corbin’s make.... per dozen pairs... 
12 dozen pairs 2-inch brass hinges (N), P. & F. Corbin’s make.....per dozen pairs... 
12 dozen pairs 1f-inch brass hinges (B). P. & F. Corbin’s make ....per dozen pairs.. 
§ dozen pairs 1j-inch brass hinges (M), P. & F. Corbin’s make .. per dozen pairs 
‘ 12 dozen pairs 14-inch brass hinges (B). P. & F. Corbin’s make. ... per dozen pairs 
6 dozen pairs l-inch brass hinges (B), P. & F. Corbin’s make ....per dozen pairs.. 
24 dozen pairs 2 by 24 — cast-brass hinges, straight holes, stout, with 
| brass pin, P. & PF. Cartin’s MOO... ono oscecie ccc was ee 
24 dozen pairs 2 by 24-inch cast-brass hinges, straight hole: s, stout, with 
| brass pin, PL & PCat 6 WOE: nc aces. .cccves nip andie 5 nee ea aawe per dozen.. 
10 pounds white SS See pas roe sania per pound.. 
24 dozen 13 by 2-inch cast-brass hinges, stout, holes in a line, with brass 
pin, P.& 5 .Corbin's make ae a ewe Py eee .per dozen... 
12 dozen Japanned coat and hat hooks, No. 33. Sargent & Co.'s ....per dozen.. 
6 DOZEN PERFORATED WOOD SEATS, 17 BY 17 INCHES, DARK......per dozen.. 
i638 6 DOZEN PERFORATED WOOD SEATS, 17 BY 17 INCHES, LIGHT .....-.. per dozen.. 
§ dozen pi ape Pel Sey ER 4 4s das oh dda weds aus of Pee 
6 dozen papers 2-inch EEE ES A ELC rman nee ee Sere ah per dozen.. 
12 dozen drawer-locks, No. ~60, ae, ele .s oc ok Ee NN oo ee per dozen.. 
12 dozen cupboard-locks, No. 2 Eagle Loc “ty Co.'s make scikiat a: Ba wain on per dozen... 
12 dezen cupboard-locks (R), No. 272, | Kagle Lov , Ce. 8 MAKG ..:... ---- per dozen.. 
12 dozen cupboard-locks (S), No. 272, Eagle Lock Co.’s make... ..---per dozen.. 
24 boxes brass-head nails (F), No. 42......... eqvessataves 6i ad >aebks 4 
3 dozen pairs strap-hinges, 8-inch........-... re wes ....--per dozen pairs.. 
3 dozen — DERE DO acheciuwcestensseeu- rere TT per dozen... 
a i rk NE, OD oi ss ait ek cdc ae cebiabe as sdewseeaoecctms per dozen.. 
3 dozen pairs strap-hinges, 6-ine SPM A RS Gan Mana per dozen. . 
6 dozen bronzed drawer-pulls, ee) fatale debi aidan koa ae Hive iaaneakeee per dozen.. 
6 dozen ¢ upboard locks, No. 268 Sagle DEM s cna wnwouwions the ae & eS per dozen. 
6 dozen drawer-locks, No. 275, Raels ROS aa Wie aon ome ne eal ome Ate per dozen... 
6 dozen drawer-locks, No. 265, Eagle Lock Co......... PES ....per dozen. 
12 dozen drawer-locks, No. 014. Eagle Lock Co.......... rere” Ul 
} 3 dozen chest-loecks, No. 258, E ivle NG ee es ee ee a pecee see - PCI dozen. . 
12 dozen brass-necked bolts, 3-ineh see sncues Tere re cee Te ee eeee pel dozen 
12 duzen brass-necked bolts, 34-ine Re ose eet ¥ Pee CN 
6 dozen flat iron bolts, 4-inch...... Td splits andots gata acaba renee ee ..... per dozen 
6 dozen tlat iron bolts, 6-ineh.. - SIR ERG See ee Dene Per a rae per dozen 
6 dozen s-inch mill saw-files, (bastard)... ob Wale © = 43 @ eickse ae seccres PO dozen... 
6 dozen 6-inch taper NG enced wddcns ee oe en er rr eee ere dozen.. 
G dozen 44-inch taper saw-files.............-. Paar ee hcacen bina ....-per dozen.. 
6 dozen 34-inch taper saw-tiles...... -.......- eee pigun ards ..per dozen. 
6 dozen 3-ineh taper saw -files per dozen... 
6 dozen 24-inch taper saw-files................. ‘wenwe veces ae 
Sign) 
169 United States circuit court, southern district of New York. Ln 
equity. 
, ‘ 
Wa. GARDNER ET AL. ) 
we . 
US, 
Martin HERz. | 


UNITED STATES OF AMERICA 
District of Columbia, City of Washington, SS : 
D . a Hessler, a eltizen of Washington City, District aforesaid, being 
duly sworn, depose- and says, this September 14. 1881: Lam foreman of 
the cabinet shops of the U nited States Treasury Department. Referring 


Q9 


WILLIAM GARDNER ET AL. VS. HERZ ET AL. 


to an ai tid F avit made by me of this date in the ab ve-stated eause, and to a 
certain printed circular of the Wiebe a partment therein referred to, I 
now further state that the “ perforated seats” and “ perforated wood seats ” 
mentioned and referred to in ail aft lavit and circular, and beine the 
‘Gardner three-ply concave perforated veneer seats,” have been in use by 
the TP reasury Departna iit tor vears, und many times the quantity thereof 
design: ited In sad erreular have been purchased from time to time by said 
Department, proposals for said seats having been called for semi-annually, 
as needed, for the past three vears. I have no interest in the : 
170) ~)=0 Gardner pateut, nor in the above-entitled cause, directly or indi- . 
rectly ; | 
FRANK J. HESSLER. 
Subseribed and sworn to | re me this Sept. ZS, 1? 8 |, the athant bene 
joe PSO} 1) 
| have no interest in the matters above mentioned, nor in said suit, & 
[LA s. | JOSEPH FORREST 
Votaury / hl) 
fn the Lnited a) Ss Cl Lil urt. » thern district of New Yor! ly 
{ iy: \ 
WM. GARDNER ET AL. } 
MoAg [ERZ. 
UNr STATES OF AMI \ e 
Distri of Columbia, Cty of} Washinat 


Horace G. Jaeobs, a resident of Washin 
being duly SWOTH, depos = and SAYS; have occupied the position of chiet 
clerk of the Supervising Architect’s Office, Treasury Department of the 
LTnited States, since 1875. Prior to July 1, 1877, the duty of supervising 
the furnishing ot public buildiu }0's under the control of the Treasury 1 e- 

partment, other than those in the District of Columbia, devolved 


17] upon the supervising architeet. and in pursuance of this duty he 


me 
‘ 


eaused tO be pre] pared print ed specifica itlons, setting forth 11) detail 
the modes of construction of such furniture, and the qu: alities of material 
and kind required, &e. | Among such printed specifications were Issued 
and othiece chairs, requiring the 
chair sears to be of “patent perforated wood,” as shown by copies of such 


> 


specifications hereunto attached, marked Exhibits “A” “B.” and “CC.” re- 


certain ones relating to arm, revolving 


=> * 


ectively, These seats were specified as being understood tO be more du- 
rable than cane seats, [ have no knowledge of any other patent perforated 
wood seat t| bhiil) the “a rei ner perforated veneer,” 
[ have no interest in the Gardner patent perforated wood seat, nor in 
the above-entitled cause. 


HORACE G. JACOBS. 


Subscribed and sworn to before me this 28th day of September + the 
affiant being personally easel to me, 

[ have no interest in the matters referred to. 

iL. 8. | | JOSEPH FORREST, 
Notary Public. 


~ 
ae 
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MXHIBIT A. 


Specification OT 


furniture, 

Row , 1) 

iREASURY EPARTMENT, 

(Jihiee O} SV per SING Arehite et, 
a « i 


> 


ArM CHAIR, AS PER DETAIL FURNITURE DRAWING. MARKED “No. 138. 


DESIGN AND SIZE.—This chair will be made in strict accordance with 
n, and of the sizes marked thereon, viz: Seat 1 foot 112 inches by 
? inches by toot Hi inches hich : heioht oO top of baek. a 


the design 
1 toot 7 
feet 53 inches. 
172 MATERIALS.— The materials used in the construction must be of 
the very best quality of their respective kinds. ‘Lhe lumber must 
be well seasoned and thoroug hlv dried, using artificial means if necessary, 
and must be tree from all defects, such as sap, shakes, knots, &e. The hard- 
ware must be of the best manufacture, 

WoRKMANSHIP.— The workmanship must be of the very best descrip- 
tion of cabinet, and not joiner’s wot i. 

CONSTRU cTION.——The whole of the framing must be mort tised and ten- 
oned in the most perfect manner. The tenons must all be as long as it is 
possible to make them—not less than one-third of the thickness of the ma- 
terial—all securely olued tovether. 

The mouldings and ochaneedie must be neat, clean, and sharp, and in 
strict accordance with the design. : 

The front legs will be 3 se extreme diameter, turned, with square 
Cop, having one eorner round d. as per desion—al] in One piece, The bhot- 


tom rails will be = by 13 inches, rounded on top. The front rail under 
seat will be 14 by 3 inches, with rosette ornament in centre and mould- 


‘1? 7 ~  Y > 


seat will be = by 22 inches. with 


ing at ends. The side rails un 5 

moulded ends ; and the back rail will be ~ by 2 inche <=——all tenoned into 
tops of front legs and back lees. ‘The rails of seat on the front and sides: 
will be 34 by % inches, moulded on the front edge, and rebated to receive 


with hard-wood dovetails } ineh thick 


seat, properly mit’red at the angles 
on the underside, and neatly fitted to back lees 

The back rail will be 3 by © inches, rebated for seat, neatly joined and 
framed to side rails. The back lees will be in one piece, cut out of the 
solid. L3 inches thiek. The he ac rail will be ‘ Dv ZF inches : bottom rail 
will be ~ by 34 inches; the uprights, § by 2: inches: and the centre 
rosette, 1 by 63 inches—all moulded. stop-chamfered, carved, and framed 


~ } 
together as shown. 
173 The turned knobs at head of back will be as shown, securely 
fixed in position. 

The arms will be cut out of the solid of 1-inch and 14-inch stuff, as per 
design, securely framed together and. to the side rails of seat and back. 
The whole will be of the best quality of black walnut. ‘THE SEAT WILL 
BE OF PATENT PERFORATED BLACK WALNUT, set in the chair Hush with 
the top iss and properly sprige@ed thereto, the heads of ' the sprigs to be 
covered by best quality steel nails. , 

Harpware.—The front legs will be provided with English rubber- 
beaded castors. 


4 WILLIAM GARDNER ET AL. VS. HERZ ET AL. 


FrxntsH.—The whole chair will be finished with four: coats of shellac. 
rubbed down with pumice-stone and oil, 


A. B. MULLETDT, 


y ees - Pe ; 
SUL pH PULSLULG 4 PERMUUeCT, 


Specifledatwan of furniture. 
. | ‘ 


TREASURY DEPARTMENT. 
Once of Supervising , { rel ite cf. 


REVOLVING CHAIR. AS PER DetTAIL FURNITURE DRAWING. MARKED 
ih No. i Oey 


DESIGN AND SIZE.—This chair will be’made in strict aecordance with 
the design, and of the sizes marked thereon, viz: Seat 1 foot 9 inches by 
| toot 6? inches, by 1 toot 5 inehes high’; height to top ot back, 3 feet 2 
inches, ' 

| MATERIALS.—The materials used in the construction must be of 


174 the very best of their respective kinds. The lumber must be well 
seasoned and thoroughly dried, using artificial means if necessary, 
and must be free from all defects, such as sap, shakes, knots, Ke. The 
hardware must be of the best manutacture. 
WORKMANSHIP.—The workmanship must be of the very best deserip- 
tion of cabinet, and not joiner’s work. 
ConstrrRucTION.—The whole of the framin 
oned, and dowelled in the most perfect manner. 
as long as it is possible to make them, and not less than one-third the thick- 


o must be mortised, and ten- 
The tenons must all be 


ness of the material, and the dowels must all be as large and as long as 


possible, all securely glued together. The mouldings and ornaments must 
lance with the design. The 


be neat, clean, and sharp, and in strict accord: 
legs of this chair must be cut out of the solid 1? inches thick, with the 
grain running as straight as possible, and the centre block must be 2} 
by 23 inches, all dowelled together and secured with a wrought-iron plate 
on underside, having arms not less than three inches long, and serewed to 
The centre block will be hollowed to receive iron box of 
revolving screw, and the box will be securely fixed therein and screwed 

The iron revolving frame of seat and serew of same 


leos, as shown. 


through top plate. 
will be of the best quality of tron used for the purpose, and of the best 
manufacture, securely screwed to seat, and painted three coats in oil.. The 
chair seat will be framed, as shown, out of 1l-inch stuff, having moulded 
edge all round, and rebated On the inside for the seat, A ral | neh high 
will be cut out of the solid and securely glued to the underside of same. 
THE SEAT WILL BE OF PATENT PERFORATED WOOD, setin the chair flush 
with the top rim and properly sprigged thereto, the heads of the sprigs to 
be covered by steel nails. The back and arms of the chair will be moulded 
and carved, as per detail, and framed together in the most secure manner, 


as shown. The whole chair will be constructed of the best quality black 


walnut. 
175 HAarDWARE.—Each leg will be provided with an English rub- 


ber castor. 
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HARDWARE.—The front lees will be provided with Knelish rubber- 
beaded Castors, 
kinisH.—The whole chair will be finished with four coats of shellac, 
rubbed down with pumice-stone and oil. 
A. B. MULLETT, 


Supe PUIStAG A rch itect. 


177 In the United States circuit court for the southern district of New 
York. In equity. 


Wn. GARDNER ET AL. ). 
MS. ‘% 


Martin HERz. 


UNITED STATES OF AMERICA, 
District of Columbia. Washington ( ity : 

Ora L. Pirney, being duly sworn, deposes and says: I reside in the 
District of Columbia; [I was custodian of the Treasury building for over 
five years, viz, from June 16, 1876, to June 17, 1881, and it was a part 
of my duty as such officer to superintend the purchase of chair seats for 
the purpose of repairing chairs whenever, in my judgment, such purchases 
were necessary in said building. During my term of office, and from time 
to time, large numbers of Gardner’s patent three-ply concave perforated 
veneer seats were purchased under my direction. The said perforated 
veneer seats were used to replace cane seats as they became worn and uw 
fit for further use, and the perforated veneer seats were found to be much 

cheaper and far more durable, and were generally preferred to the 
178 eane seats. The cost of the pe rforated veneer seats was at least 

fifty per cent. less than the cost of the cane seats. I do not re- 
call a single instance in which the Gardner seats needed repair, while 
the cane seats were frequently in need of repairs, and in point of durabil- 
itv could not be compared to the perforated veneer seats supplied for 
use of the aforesaid department building. I have no interest in the before- 
described Gardner perforated seats nor in the above-entitled cause. 

OPA i PITNEY. 

Subseribed and sworn to before me this 27th day of September, 1881, 
the affiant being personally known to me, and I have no interest in the 
matters referred to in his affidavit. 

JOSEPH FORREST, 
Notary Publ. 


NEW YORK. October 5th, Tss1. 


Met pursuant to adjournment. 

Present: Counsel for the respective parties, as before. 

GEORGE CHIPMAN, a witness called in behalf of the complainants, hay- 

Ing been duly sworn and examined by counsel for complainants, testified 
as follows: 
Q.1. What is your name, age, residence, and occupation 4 | 
A. My name is George Chipman; my age is 62; I reside in Baltimore, 
Md.; Tama manufacturer of chairs; the name of my firm is George 
Chipman & Sons; we have also a branch house in Philadelphia. 


, 
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Q. 2. Are vou acquainted with the Gardner chair seat, such as repre- 
sented by Complainants’ Exhibit Gardner Chair. Seat; if so, for how 
long? 
179 A. Yes, sir: I think for about five vears. 
Q. 5. How many Gardner seats, if any, do you buy annually ? 

A. I should say about ten thousand. 

AQ. 4. What do vou do with those Gardner seats you buy ? 

A. In the large majority of them we apply them to the common Grecian 
cane-seat frame chairs: we apply the rest to other stvles ot chairs. 

Q. 5. State whether or not your firm puts these Gardner seats on the 
chairs pursuant to orders of the parties ordering the chairs, 

A. We do. 

Q. 6. What class of dealers are your customers ? 

A. Wholesalers and retailers; more especially retailers. 

Q. 7. About how many chairs per year do you sell with the Gardner 
seats attached ? | 

A. I should judge about ten thousand. 

Q. 8. Where is your trade in these chairs with Gardner seats located ? 

A, Pennsylvania, Maryland, and the South. 

Q. 9. Do vou sell cane-seat chairs ? 

A. We do, largely. 

Q. 10. What, if any, difficulty do you experience in supplying chairs with 
cane seats ? | 

A. Well, just at the present time we find a difficulty in getting as much 
cane work done as we really need. 

Q. 11. Has that happened before ? 

A. It has. 

Q. 12. Then what have you done when vou met ditheulty in having 
your chairs seated with cane, pursuant to orders ? 
A. In most instances we are obliged to wait a time until we fill them 
with cane work ; in other instances we have, with the consent of the parties 

ordering, filled the order with the Gardner seat. 
180 @. 13. What is the best substitute you know of for a cane seat? 
A. I know of nothing better than the Gardner pertorated seat. 
~Q. 14. What do you know, if anything, about wire and paper having 
been attempted to be used as chair seats ? 7 

A. I should say very little; so very little that my ‘answer can’t be of 
much importance. It was attempted in my place to make a wire seat; 
when. we attempted it we intended it as a substitute for the cane, because 
it was to be made like the cane, open work. It was given up as of no 
utility whatever. There was only one square piece, and that was braided 
or woven by hand. My machinist tried to make the paper seat, without 
auy success whatever. 

Q. 15. How long have you been in the chair business ? 

A. Eight vears. 

And on cross-examination by Mr, Foster the said witness further tes- 
tified as follows : 

X Q. 16. Who is the largest dealer in cane-seated chairs at the present 
time ? 

A. I should say Heywood Bros. ; they have that reputation—not know- 


ing. 
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X () los. Where are they ? 
A. At Gardner, Mass. 


A Q. 17. Have you any knowledee of the number of cane-seated chairs 


~ 
< 


Heywood Bros. sell § ? 

(( jected to as not alluded to in the direct.) 
XQ. 18. How many cane-seated chairs do you sell annually ? 

A. Twelve hundred dozen annually. 
LS] X Q. 19. How much larger ‘would vou feel safe in saying Hey- 
wood Bros.’ business is than yours in cane-seated chairs ? | 

A. I should say it is four times. 
XN Q. 20. Do you manufacture your own chairs with the cane seat ? 
A. We do, a large proportion of them. 7 
X (). 21. Who are the other large dealers in cane-seated chairs ? 
A. The Walter Heywood Chair Co., of Fitchburg, Mass.; S. Bent 
Bros., of South Gardner, Mass.; Keene Chair Co., of New Hamp- 
shire. Thereis onein Jamestown, N. Y.: I believe it is called the James- 
town Chair ( ‘O. 4 it is a large COncern ° the Mari ietta ( ‘h: all mn | ee: of Ohio: 
the (grand Rapids Chair ( ‘On. i Lis ne and zt rood mahyv others. 

X Q. 22. Have you any knowledge of the Seymour Chair Co., of Troy. 
as to the extent of their trade mn cane-seated chairs 4 

A. None at all. 

4 (). Pa % Do you know Hall W& Grarrisen 3 Philadelphia, and the CYXY- 
tent of their trade in cane-seated chairs 

A. I have no knowledge of the firm whatever. 

XQ. 24. Did vou ever hear of H. 'T. Pratt. of Massachusetts. as a deal: 
in cane-seated chairs ? 

A. No, sit | 

X Q. 25. How many times have you found a difficulty in sup plying 
eane-seated chairs, and what was the nature of the difficulty e Kperienced ? 

A. Last season and the present year, the fall of 1880 and the fall of 
1881. are the only occasions whe n, tO mv eertam knowledge. we had anv 
ditheulty 3 in Cl ttine Cane labor. The difficulty Was to vet cane labor. , 

NX Q. 26. Does it require considerable skill to make cane-seated chairs ? 

A. I should Say hot, 
1S? Xx (). » Are the numbe oft work-people Ot) eane-seated chairs 
mcreasine’ or clecreasine ? 

A. I should say increasing with us. 
X (). 2. Are your orders for eCane-seate (| ehairs Increasing or deereas- 


A. Increasing. 

X Q. 29. Is the trade in cane-seated chairs amone other manufacturers 
Increasing or decreasing’ f 

A. In my judgment, increasing, to the best of my information. 

XQ. 30. Is it a fact that ie inal chairs are going out of use, and 
that the Gardner seat is taking the place of them ? 

A. Not in ns judgement, 

XQ. 31. Which, according to your experience and in your judement. 
is the better seat, the Gardner seat or cane seats ? | ; | 

The majority of our trade or business prefer the cane work. 
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7 X Q. 32. Has it been necessary at any time since 1871 to get up or 
make a seat for a chair as a substitute for cane, as a matter of necessity ? 
(¢ bjected to.) . | 
A. That was before my time in the chair business, really. 


X Q. 33. Answer the question from the time you have been in the 


business. : . 
(Objected to as trrelevant and immaterial.) : 
A. I should say not. 
X Q. 34. How many vears back can you go in the chair business In 
reference tO VOour last answer ? 
™ x. [ should Say elo ht Vears. 
iS: XN Q. 35. Has the question of supply and demand in regard to 
cane and cane-seated chairs during these eight years been materially 
different from other branches of the trade; that is, the price varying and 
the labor varying, according to the supply and demand ? 
i. [ Suppose Hot, 


X Q. 36. Has there been at any time such a searcity of cane or of cane- 


workers as to make it impossible to furnish the trade with cane-seated 

chairs ? 

A. There have been instances when it could not be done promptly; I 
might say promptly cs desirable. 


Bigs te «dat a ae re 

XN @. 37. Has it been impossible to furnish the trade with cane-seated 

ni . a 25 ] e 
ehairs from a seareity of cane or cane-workers ? 

’ . . = : . . = ° ] : > ~ . : 

A. I should say not, in my opinion ; it is made up of delay in the or- 


ders: it makes the orders furnished. later. 


X Q. 38. Do such delays occur to your knowledge in other lines of 


: 


a 


ho trade. outside of ehairs ? 
| A. ‘| hey do. 
x (. eo. W hich. aeeordineg 


. 8 > 3 
to your experience, is the most comfortable 


and curable seat. when equally we ll made, the eane seat or the Gardner 
seat ? 

; A. As far as comfort is econeerned, the cane seat: I should sav there is 
very little difference in a well-caned seat ; they are about equal in the dura- 
“ 


bility. 
A QQ. 

A. I should say ten vears, 

XN Q. 41. What would be the result in your trade if you should to-day 


' stop making cane seats and use nothine but the Gardner seats? 


10. How long will a well-caned seat last with average use ? 


A. [ should say there would be quite a failing off in my business; a 
reduction in the amount of trade. 

XN Q. 42. Could you with any safety notify your customers that here- 
after you would use nothing but the Gardner seats as substitute for the 
cane seats, and maintain vour present position in the trade ? 

184 A. Notso unless it beeame universal, the abolishing of the cane 
work ; then we would stand equal chance, probably. 

X Q. 43. Is it the reputation ofthe Gardner seats in the trade that they 
are a substitute for cane seats ? 

A. The best substitute I know of. 

XN Q. 44. Is it the general reputation of the Gardner seat that it is a 
substitute for Cahe seat, or does it Occupy ad place separate from the cCahe 
seat in the trade? 
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A. It isa substitute, and occupies a place separate. That is my own 
experience ; we use them in that way. 

X Q. 45. Do yeu know the aggregate number of cane-seated chairs made 
and sold in this country by the entire trade ? 

A. I do not. 

X Q. 46. How many wire seats did you make ? 

A. We never completed one, and only made one attempt. 

X Q. 47. How many paper seats did you make ? 

A. Not one. 

X Q.48. Have you any knowledge of the use of veneers, with their grains 
crossing, for use In making furniture prior to 1871 ? 

(¢ bjected to as not alluded to in the direct.) 

A. None atall. 

Redirect : 

Re D. Q. 49. Are or are not your purchases of Gardner seats annually 
increasing ? 7 

A. I should say they were, up to the present time. 

Re D. Q. 50. What do you know, if anything, about the trade regard- 
ing the Gardner seat as a substitute for cane ? 

A. A goodly proportion of our trade order the Gardner seat. 
L185 Recross : 

| Re X Q. 51. Are these seats ordered expressly as a substitute 
for cane ? | 

A. There is nothing said about a substitute in the orders; they simply 
order a Gardner seat—perforated. 

Redirect : 

Re D. X Q. 52. In case the customers could not get the Gardner seats 
putin their chairs by you what would you have to substitute? 

A. Weshould offer them the cane chair. 

Recross : 

Re X Q. 53. Is there any doubt in your mind whether your offer of cane 
seat would be accepted or not in place of the Gardner seat ? 

A. None at all, I think. 

Re X Q. 54. Do you mean the cane seat would be accepted ? 

A. Yes, sir. 

Re X Q. 55. Suppose you reverse the proposition, and you could not 
supply the cane seats to your customers, could you then give them the 
Gardner seat as a substitute ? 

(Objected to as already answered.) 

A. We should offer it. 

Re X Q. 56. Is there any doubt in your mind as to whether the custom- 
ers would accept the Gardner seat as an equal substitute for the cane ? 

(Objected to as already answered.) 
186 A. There is always a doubt in our minds when we can’t furnish 


the order as directed, and I should say ’here would be a doubt 


here. 


GEO, CHIPMAN, 


——s ——— 


cE ~~ ~~. 


= ee et ll 


WILLIAM GARDNER ET AL. VS. HERZ ET AL. 101 


Subscribed and sworn.to before me this 5th day of October, 1831. 
JOHN DELAHUNTY., 
Notary Public, N. Y. City and Co. 


NEW YorRK, October 10, 1881. 


Met pursuant to adjournment. 
Present : Counsel for the respective parties as before. 


DANIEL CHAFFEE, a witness called in behalf of complainants, having 
been duly sworn and examined by complainants’ counsel, testified as fol- 
lows: 7 

(. 1. What is vour name, age, residence, and occupation ? 

A. My name is Daniel Chaffee ; I am 68 years of age; I ame in the 
city of New York; my occupation ts furniture and chair makine 

QQ. 2. How long have vou been. connected with chair seabloaae and to 
what extent? , 

A. IL commenced chair making at Springfield, Mass., fifty vears ago, 
when I was eighteen vears of age. I have been in the business ever since. 
That has been the business of my ‘hie | have been a practical manufact- 
urer and a dealer in chairs since, in the city of New York, Augusta and 

Atlanta, Georgia. 
187 Q. 3. I hand you Defendants’ Exhibit Farmer Patent, and ask 
if you knew the William S. Farmer therein mentioned. 

A. I did know him. IL first knew him in 1865 or 1866. I became 
intimately acquainted with him. 

()¥. 4. State the cireumstances under which you became acquainted with 
him, 

A. I was in business in Elm street, near Canal street, New York, op- 
posite Howe’s distillery, where Mr. Farmer was a book-keeper. It is 
there I became acquainted with him. a was in the furniture and chair 
business then in the city of New York. 

QQ. 5. Please state what vou know about said Farmer getting up a chair 
seat made. of hide. 

A. Mr. Farmer, about 1866, submitted to me a plan he had conceived 
of a chair seat made from hide to supersede cane. We talked over the 
matter frequently. At his request I gave him my opinion about it. 
When the idea was suggested to me | thought well of the proposition, 
being of the opinion that if he eould produce a seat that would look bet- 
ter than cane, last longer, and be better there would be no doubt about 
its success. Aiter that he obtained a patent and produced a chair with his 


hide seat on it. In examining the chair in that shape I gave my opinion 
again upon the subject, whic . was, I feared it would not be a success ; for 
the reason that it would not, e possible for him to. produce a seat that 


would combine the economy as beauty that he desired : therefore, I de- 


clined taking any interest init. There was about that time a suggestion 
that I should take an interest in it. 

Q.6. Please state what. was actually done by Farmer towards reducing 
his idea to practice, and the results thereof. 

A. He associated himself with a man by the name of Freeland, for the 
purpose of arranging for some machinery for cutung and stamping the 
seat. They hired a room somewhere in the vicinity of Mott street, 
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88 Hreeland went to work on the seats with that machinery. They 

produced some seats, which they affixed to chairs for samples, 

which they placed in show windows of dealers in furniture and chairs 

about the city. No results arose; that is, they made no sales that [ ever 

knew of. The chairs did not become marketable ; it was generally dis- 

approved of -by the trade ; the seat was not a success. The trade did not 
consider it as cheap Oras comfortable Or as handsome a= a Cahe seat. 

Q. 7. How was it that Farmer consulted vou in the matter? 

A. I suppose he regarded me as an expert; he knew I was in the busi- 
hess. 

Q. 8. What became of Farmer, his associate, and the business ? 

A. Mr. Farmer was discharged from the distillery by Mr. Howe on 
account of his attention being distracted by this hide-seat business. Mr. 
Howe told me that at that time. The shop was given up, I think, on 
account of not paying the rent. Mr, Freeland left the citv and went into 
another business. Mr. Farmer came and lived with me some two or three 
months, most of the time. Afterwards he went West. I have lately 
learned that he is dead. } 

Q.9. Who and what was Farmer ? 

A. He was a ~~ of New England and a book-keeper for Ephraim 
Howe, the distiller, in E:Im street. He had no practical mechanical ideas. 

Q. 10. Are vou at ainted with the Gardner chair seat, such as 1s repre- 
sented by ¢ ‘omplainants’ Kxhibit Gardner Chair Seat. 

A. Lam and have been since its introduction, in a general way. I 
have used it in seating hundreds of chairs. I do not know the inventor 
of eh seat. | 

.11. What can you say as to any want having been fe It by the trade 

pre V1OUS to the introdue ‘tion of the Gardner seat for the introduc tion 

189 = of aseat which would be a substitute for the cane seat, giving the 
reasons for any such want? 

A. From my boyhood the subject of discussion in the trade was what 
could be adopted as an improved seat, over rush and cane, for the reason 
that rush and cane seats cost too much ; that was the principal reason. The 
consequence was that when the Gardner seat was introduced it met the 
approval of the trade and was regarded as something which they had been 
looking after, as a substitute for cane and rush, which were the best seats 
then known. 

12. Please state any attempt that you may have known, prior to the 
introduction of the Gardner seat, to get substitutes for cane and rush seats. 

A. IT have known attempts being made to make chair seats of twine, 
cloth, list, tin, sheet-iron, leather, strings and hide, as substitutes for cane. 
Those atte mpts were not successful in any instance to my Knowledge. 

(). 15. Asa person conversant with the chair business, what is your judg- 
ment of the Gardner seat * 

A. My judgment is am it is one of the = substitutes that has ever 
been introduced for caneand rush ; itis the only substitute for cane and rush. 
The Gardner seat has superseded rush and cane seats more than all the 
other seats that have vet been introduced; for rescating cane seats the 
Gardner seat is almost invariably adopted. 
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190 NEw York, October 14. 1881. 
Met pursuant to adjournment. 

Present: Counsel for respective parties as before. 

The witness, Daniel Chaffee, being cross-examined by Mr. Foster, tes- 
tified as follows: 

X @. 15. Was the Farmer seat nailed to the chair-seat frame ? 

A. I think 11 Was, sIr. 

% Q. 16. Don’t you know ? 

A. I believe it was. 

a & Iii Are you positive of it? 

A. | am as positive of it as I could be of anything so far back as that. 

X (). IS. Are you as positive that the }'armer seat was nailed to the 
chair-seat frame as your are that you were acquainted with Mr. Farmer, 


*) 


the inventor? 

A. I am as positive that saw a seat of that kind presented to me 
nailed to the chair, JI know we had many conversations in regard to the 
mode of fastening it. I know I saw one fastened with tacks or nails. 

X Q. 19. What was the material of which the seat was made, and how 
was it prepared : 

A. I can’t tell how it was prepared ; it was made of hide. 

X Q. 20. What, if you know, constitutes a seat proper to a chair? 

A. Any substance that would be sufficient to sit on. 

XN Q. 21. Must the substance to sit upon have .a frame; and, if so, 
does or does not the frame eonstitute a part ot the seat ? 

A. It is not necessarv to have a frame for a seat to constitute a 
19] N J). 22. Have vou any knowledge as to the mode of fastening 

the Gardner seat to seat frames: and, if so, what is it ? 

A. The usual mode is to tack them on with brads or brass nails. 

XN Q. 25. What, if any, difference exists between the manner or mode 
of fastening the I'armer seat to a seat-frame from the mode or manner of 
fastening the Gardner seat to a seat frame? 

A. The only difference is the manner in which one chooses to fasten it 
On ;: the Grardner sits rieht over the frame near the edge, and Is there 
tacked, bradded, or nailed down; the Farmer seat was set in a groove, or 
it might be done the same way as the Gardner seat; it was set In a groove 
so that it was flush with the frame of the seat. 

XN @. 24. As tothe manner of securing the two seats to the seat-frame 
brads or nails, was there any difference in that respect ? 

\. | think not. 

XN QQ. 25. Do you know how the Farmer seat was pertorated ? 

\. I think it was perforated with a stamp, some machine that they 
had made. 

XN Q. 26. Did you ever see any Farmer seats perforated by this ma- 
chine ? | 7 

A. No, I never saw the machine work; I only know that by the con- 
versations had between Farmer-and myself. 

XN Q. 27. Is there any difference between the perforations in the Farmer 
seat and the perforations Mn the Ggardner seat ? 

(Objected to as not allucled to in the direct.) 

A. The only difference was in the pattern of the openings—in the form 
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of a round hole, or star, or any other pattern that might suit the fancy of 
the manufacturers 

192 a. &. 28. ¢ ‘ould these perforations or openings be made 1 in the 
Farmer and Gardner seats and just the same in both of them ‘ 

A. I age of no reason why they could not. 

X Q. 29. In what condition, if you know, was the Farmer seat applied 
or eed to the seat fr: ame: Was it wet or dry 4 

The plan was to have it soaked or wet ; that was the plan frequently 
ue ‘ussed between Mr. Farmer and myself, and that was the plan adopted, 
I think. 

X Q. 30. What was the reason for adopting that plan ? 

“A. My reason for it was it would contract when dried, make the seat 
more permanent like a drum-head. 

X Q. 31. What was the actual result when vou applied this Farmer 
seat to the seat frame in a wet condition, after the seat dried ? 

A. It came stiff, hard, like a drum-head somewhat. 

X .Q. 32. What was its appearance ? 

A. The general appearance was that of a hide seat, so far as looks were 
concerned, 

X Q. 338. Did it have a handsome appearance ? 

A. Well, when it was completed it did not come up to my expecta- 

ions, 

A Q. 34, In what respect did it fail? - 

A. In point of appearance princi ipally, and I had grave doubts about 
its success, believing the action of the atmosphe re, the elim: ate, would work 
serious changes upon it. 

X Q. 35. What effect, if anv, did the Farmer seat have after it had 
dried. or while it was a upon the nails or brads which secured it to 
the seat frame 7 

The seat would contract under the influence of the climate, the 
weather; ‘consequently it would draw and loosen the fastenings. 
193 X Q. 36. What effect did the Farmer seat have on the nails 
when it was secured to the seat frame in a dry condition ; would 
t draw the nails then? 

A. No, it would not; I think not. 

X Q. 37. What serious changes, to your knowledge, did take place in 
the Farmer seat under the lilcence of the climate ? 

A. Not very serious during my observation of it; the effect became 
apparent as soon as it dried ; it would have to give. 

ASG). 38. - you know of any serious changes taking place in the 
Farmer seat by the action of the atmosphe re or the climate ? 

A. No. The seat didn’t come under my observation long, enough to 
make any serious effect. | 

X Q. 39. Don’t you know, as matter of fact, that leather seats are used 
to-day upon chairs ? 

A. I know they are in the country. 

X Q. 40. Who could adapt the Farmer seat to a seat frame; what 
elass ot persons could do it ? 

Any man who had any knowledge of mechanism. 
X Q. 41. Would it require what is known as skilled labor ? 
A. I think not. 
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b Tha’ X Q. 42. Were these Farmer seats, to your knowledge, embossed or 
; ¥ pressed to a concave-convex form ? 

A. I don’t believe I saw one. I think they were flat. I have no ree- 
ollection of seeing them in any other form than flat. 

X Q. 43. Wasn’t there some of these Farmer seats embossed, or made 
concave ? | , 

A. I think I saw one of them embossed. 

X Q. 44. Deseribe that one which was embossed, as to the embossing. 

A. I couldn’t remember the different figures that was upon it, if any ; 
whether it was plain or in figures. 

~ XQ. 45. Did the embossing produce depressions in the seat ? 
194 A. No. K;:mbossing is pressing, and whatever figure was pressed 
into the leather would press it down. 

X Q. 46. Would this embossing, where the figures occurred, produce 
depressions 1 in the Farmer seat? | 

A. I think not beyond what I have stated. 

X Q. 47. Now reconcile your two statements and explain what you 
mean, to wit, “ Embossing is pre ssing ; whatever figure was pressed into 
the leather would be pressed down,” and the statement that the embossing 
would not produce depressions in the seat, as in.Q. and A. No. 47. 

(Objected to as assuming the witness has made inconsistent statements. ) 

A. It would not depress the entire surface of the seat at all, but where 
the figure Occurs in the seat it did leave a depression. 

X Q. 48. Could the Farmer seat be finished with varnish or shellac to 
produce a handsome appearance? 

A. It could be finished with some kind of shellac, ornamented or fin- 
ished in any way that the taste of the inventor might desire. 

X Q: 49. Are the only differences between a cane seat and the Farmer 

. seat those mentioned by you in answer to Q. No. 6, to wit: “ We did not 

consider it as cheap, or as comfortable, or as hi: whi as a cane seat ?” 

. A. That is al! the differences that oce cai to me that I stated there. 

¥ e X Q. 50. Would the Farmer seat in other respects be a good substitute 

$y for cane ? 

| A. I know no reason why it would not. 

X Q. 51. Is the Gardner seat as handsome as cane seat? 
That is all a matter of opinion. My opinion is that it is fully as 

beautiful as the cane seat, and more so. 

195 X Q. 52. Do you know Heywood Bros.; and, if so, do you 
mean that the Gardner seat is as beautiful as any cane-seated ¢ hair 
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which Heywood Bros. made? 

A. I know Heywood Bros. I believe the Gardner seat as beautiful as 
any cane seat they produce. | 

X Q. 53. What makes the Gardner seat, in your judgment, a substi- 
tute for cane seats. Is it the material? 

A. Both equally well made the Gardner seat would be preferable for 
durability, form, comfort of seat, wears the seat less that sits on it, and 
would have the preference in point of appearance; for reseating old cane 
chairs it has the preference of all other seats known to the tr: ade. 

X Q. 54. Is it not true that these features mentioned by you as exist- 
ing in the Gardner seat are due to the material of which the seat is com- 
posed ? 
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A. The material partly, the form of the material, and the construction 
and form of the seat. 

X Q. 55. Isn’t it true that a cloth or tin seat would look equally as 
good as the Gardner seat if those materials would permit of the same form 
and finish as the material used in the Gardner seat ? 

(Objected to as Incompetent.) 

A. In the first place, list or cloth could not, in the nature of things, 
be made in the shape of the Gardner seat. In regard to tin or sheet iron, 
if it could be made in the form of the Gardner seat there would be, first, 
one serious objection, which would not admit of its being used. Medical 
experts have decided that metal is very injurious to sit on. 

X Q. 56. When was it that you saw the seats made of the six different 
materials mentioned in your answer to Q. 12, to wit: “Twine, cloth, list, 
tin, sheet-iron, leather strings ?” | 

A. That I couldn’t answer; at different times during my business 

life. | 
196 xX (). 57. Was it prior to lS¢1? 
A. I should think it was. 
X Q. 58. Were any of them made coneave ? 


A. No: I dou’t remember any. It seems to me I saw a sheet-iron seat 


_ 


that was concave. 
X Q. 59. Were any of them perforated ? 
A. I think the sheet-iron one had holes in it. 
X Q. 60. Were any of them for sale on the market? 
A. That might possibly be. They had no standing in the trade. 


DANIEL CHAFFEE. 


Subscribed and sworn to before me this 14th dav of Oct., 1881]. 
[| SEAL. | INO. DELAHUNTY. 
7 Notary Pubhe. N. Y. City and Co. 
NEW York, Norember 10, 1881. 


Met pursuant to notice. 

Present: P. J. O'Reilly, esq., for complainants; J. P. Foster, esq., for 
defendants. | 

CHARLES N. ARNOLD, a witness called in behalf of complainants, hav- 
ing been duly sworn and examined, testified as follows : 

QQ. 1. What is your name, age, residence, and occupation ? 

A. My name is Charles N. Arnold; [am 43 years of age; I live in 
Poughkeepsie, N. Y.; J am a chair manufacturer, and am also connected 
in the lumber business; my firm in the chair business is Arnold & Co. 

Q. 2. Are you acquainted with the Gardner chair seat such as is repre- 


sented by ¢ ‘omplainants’ Exhibit Gardner Chair Seat? 


197 A. Yes, sir; we have been using it five or six vears. 
Q. 3. How many of said Gardner seats do you use per annum? 


A. Well, at a guess, I should say we are using about 15,000 seats in a 
year. | 

Q. 4. Please state in what way you use them? 

A. Weuse them both for seating chairs and in the retail and wholesale 
trades to others for seating chairs. 

Q. 5. What can you say as to the difference in cost between seating a chair 
by cane and seating a chair by the Gardner seat ? 


uw 
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A. The Gardner seat is costing us 30 per cent., about, less than cane seat. 

(). 6. Please state which is the more durable seat—a cane seat or the 
Gardner seat. 

A. IL consider the Gardner the more durable. 

(Q..7. To what extent? | 

A. Well, that isa question which I have not considered ; that would de- 
pend very much on the use of it and the wear. 

Q). 8. State what facts have come within your observation on that subject, 
if any. 

A. Well, I find that almost universally the Gardner seat 1s sought for to 
replace cane seats worn out, In our trade ? 

Q.9. State what, if anv, facts that mav have come to your knowledge re- 
carding the durability, relatively, of cane seats and Gardner seats. 

A. In order to answer that question—I haven’t had an experience in 
testing the two seats as to the relative durability ; we use them both and 
sell them both largely ; the Gardner takes the place of cane for repairs. 

Q. 10. Please state what chair seat, if any, is a substitute for cane- 
seats. | 

A. I have never made use of any except the Gardner seat. 
[98 Q. 11. What, if any, difficulty have you experienced in having 
vour chairs caned ? 

A. There is great difficulty in getting a sufficient number of experienced 
workmen—women and children—to do a sufficient quantity of work; that 
is a difficulty experienced by all manufacturers. 

Q.12. What is the primary cause of this difhculty in your section of 
the country? | 

A. The great demand for the same class of labor as in chair-seating. 
There are a great many manufacturers of other articles around Pough- 
keepsie using that kind of labor who pay more for it than we can afford ; 
I refer to shirt manufacturing, siik manufacturing, skirt manutacturing, 
WC. 

Q. 13. What, if any, effect does the use of the Gardner seat have in 
relieving this ditheulty ? 
A. It is a relief to us to the extent of the chairs we sell with the Gard- 


her seat, 


(). 14. How is it a reliet ? 
A. [ think we are enabled to sell so many more chairs, because we are 
relieved to that extent from seating. 
Q. 15. Do you mean that you are enabled, by using the Gardner seat, to 
dispense with the employment of caners ? 
A. We cane seats quite largely for other manufacturers, and the sale of 
chairs with Gardner seats helps us in that branch of our business. 
CHARLES N. ARNOLD. 
Subseribed and sworn to before me this 10th dav of November, 1881. 
: JNO. DELAHUNTY, 
~~ Notary Public, N. Y. City and Co. 


199 New York, November 16, 1881. 


Met pursuant to notice, 
Present: P. J. ©’ Reilly, esq., for compl'ts ; J. P. Foster, esq., for det’ts. 


SAMUEL KEEFER, a witness called in behalf of complainants, being 
duly sworn and examined, testified ae follows : 


‘ 
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Q.1. What is your name, age, residence, and occ upation ? | 

A. My name is Samuel Keefer: I am 57 years of age; I reside in New 
York City; Iam a hotei-keeper by occupation ; I keep the Grand Central 
Hotel 1 - the e ity of New York. 

@. 2. Are you acquainted with the Gardner chair seat, such as is rep- 
Sina by the seat now shown you, being Complainants’ I: xhibit Gardner 
Chair Seat? 

A. Yes, sir; I am. | 

Q. 3. How long have vou been acquainted with it? 

A. Some four or five vears ; five vears, I believe. 

(. 4. State what expe rience you have had with it. 

A. I. used them quite liberally in furnishing the Manhattan Beach 
Hotel in 1877. I can’t tell how many; it was between 500 and 1,000; | 


first bought a quantity, and then I doubled it up. I don’t know how 
many. My books will show how many there was. 
Q.: ease state what kind of usage those seats got, and how they 


aise ot It. } 

A. We used them in the dining-room, on the. piazzas, all around the 
hotel, and they stood it very well. They gave entire satisfaction. About 
two or three years after we bought some more of them. I knew Mr. Cor- 

bin gave orders to buy some, and there were a lot more bought. 
200 That was some two or three years after the first lot was bought. 
[ won’t say what year; it was some two or three years. 

Q. 6. What experience have you had with the Gardner seat in your 
Grand Central Hotel? 

A. I bought a number of the Gardner chairs, and I had some old ones 
that had been cane-seated, and I had them taken off and re pl: weed with the 
Gardner seats—wooden chairs. 

Q. 7. What satisfaction have the Gardner seats used in your Grand 
Central Hotel given? 

A. ‘They have been entirely satistactory to me, 

. 8. If you were to furnish an hotel to-morrow with furniture, what 
class of chair seats would you put therein ? 

(Objected to as incompetent, inadmissible.) 

That would depend a good deal upon circumstances; if I was to fur- 
nish a summer hotel, I think I would do just as I have done; something 
new might come up; I would not like to promise just what I would do in 
case I was to furnish a new hotel; but so far as I have used the Gardner 
chair, they have been entirely satisfac tory. 

Cross-examination: 

X Q. 9. When, if ever, did you make a person: wali inspec tion of the Gard- 
ner chair-seats used in your hote Is, and to what extent did you make such 
an ins spection or examination ¢ 

A. When I bought the chairs in 1877 is the first—when I was looking 
in the market for chairs; that is the only inspection [ made of them. 

X Q. 10. Have you made any inspection or examination of the Gard- 
ner chair seats used j in your hotels for the purpose of testifying in this case 

in relation to thern ¢ 
90] A. Not particularly to testify here; I have made no inspection 
for the purpose of testifying ; the chairs are under my sight—I see. 
them every day. 
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X Q.11. When did vou last examine the Gardner chair seats it use 
in your hotels, and how many of such seats did you examine? Give the de- 
tails of the examination, what vou did. 

A. I made no examinations of the Gardner chair seats at the Manhat- 
tan Beach, and none particularly at the Grand Central. I have not made 
any examination at the Manhattan Beach for some time, as I have not 
been there in active management this summer. 

X Q. 12. Can you give the date or the circumstances of a personal ex- 
amination of the Gardner chair seats at the Grand Central Hotel since 
the purchase of those seats ? 3 

A. I have made no personal examination at any time of the seats; I see 
them every day when [ am around the rooms, 

X Q. 13. How many cane-seated chairs was there in use in the Man- 
hattan Beach Hotel while you were actively connected therewith ? 

A. I don’t know how many there was; all that I knew of during my 
management there was m the public parlor. 

X Q. 14. Can you approximate the number ? 

A. No, I could not ; Brown & Bliss can tell; they made them. I think 
the second or third year they got some of the Vienna chairs—how many 
[ can’t tell. ale 

X Q. 15. Were all the chairs in the dining-room and on the piazzas 
provided with the Gardner seats ? 

A. All the dining-room chairs in the Manhattan Beach—that is when 
we opened it—were furnished with the Gardner chair seats. The piazzas— 
there were a great many purchased for that, but there were some Dela- 
ware chairs got for that. The Delaware chair seat is what they call 

double cane. 
202 X Q. 16. How many cane-seated chairs have you in use in the 
Grand Central Hotel? 

A. Very few; I can’t tell how many. There is the billiard-room has 
a dozen or more as near as I can get at it—and there are a few rockers 
through the house—how many I can’t tell. 

X Q.17. How many chairs with the Gardner seat did you buy for or 
have you in use at the Grand Central Hotel? 

A. I can’t tell without making an invoice of them—without looking at 
my bills, as I said; I bought some when I went there, and had some made 
over. If you wish I will give you an invoice of them. 

X Q. 18. Would the number approximate to fifty or five hundred, or 
more ? 

A. It wasn’t five hundred, I don’t think, and it was more than fifty. 

X Q. 19. Would the number be over 100? | 

A. Well, I refuse to answer until I know, because I don’t think I ever 
knew how many there was; I never knew exactly; I might have known 
when the bill was paid. 

X Q. 20. Which wears the best, if you know, a cane-seated chair or a 
Gardner-seated chair ? 

A. I prefer the Gardner-seated chair; I think the Gardner wears the 
best. The proof of that is that I use it. 

X Q. 21. How long does the Gardner seat wear ? 

A. I can’t tell how long it will wear; I have had it in use five years. 

X Q. 22. How long ‘have you had cane-seated chairs in use without 
wearing out ? | 
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A. I have not had them in use, only those I have found when I went 
there, which I reseated with the Gardner seat at the Grand Central. ) 
X Q. 23. Have you at any private house had cane-seated chairs in use ; 
and, if so, for how long a time without wearing out ? 

203 A. I think there are some in the dining-room in a house which 
I have, but am not occupying ; there may be some cane-seated chairs 
there. 
Redirect : 

Re D. Q. 24. Please state what kind of exposure the Gardner chair re- 
ceived at the Manhattan Beach Hotel—I mean outside of inside exposure. 

A. We had them in the dining-room and on the piazzas; I would con- 
sider it a good test, as the exposure was pretty severe on the piazzas. 


SAMUEL KEEFER. 


Subscribed and sworn to before me this 16th day of November, 1881. 
JNO. DELAHUNTY, 
Notary Public, N. Y. City and Co. 


Morris K. SuTLIFP, a witness called in behalf of complainants, having 
been duly sworn and examined, testified as follows : 

. 1. What is your name, age, residence, and occupation ? 

A. My name is Morris Kk. Sutlitf: I am 39 vears of Age 5 I reside in 
Cleveland, Ohio; I am travelling salesman for Gardner & Co. 

Q. 2. How long have you been such travelling salesman ? 

A. With the exception of nine months, | have been there since 1872: 
those nine months were in 1874. 

Q. 3. In what sections have you ‘been and now are such sales- 

man ? mes ese 
204 A. From Buffalo and Pittsburgh, west to Omaha, north to St. 
Paul, and south to Louisville. 

Q. 4. Please state the’relative amounts of Gardner seats, such as repre- 
sented by Complainants’ Exhibit Gardner Chair Seat, and cane seats are 
sold in the Western States. . 

They vary in different sections. Im the Southwestern section Gardner 
chair seats are the rule and cane the exception, and in Chicago and the 
Northwest it is about equally divided. 

Q. 5. What can you say as to the Gardner seat aioe displaced and 
now displacing cane seats in the Western States ? 

The Gardner seat is displacing cane seats very fast, and in the 
Western States it has entirely displaced cane seats and wood seats. In 
Pittsburg and St. Louis it has displaced the cane seat generally. It is 
used almost to the exclusion of cane-seat chairs. 

Q. 6. How did the trade in the. Western St: ites receive the Gardner 
seats when you first commenced to sell them on . 

A. That is a pretty hard question to answer; but I will say the trade 
liked them—always liked the m. The manutac turers were slow to take 
hold of them -.on account of the change in the method of manutfacturine 
chairs—the change in making chair-frames without the cane. ‘s 

Q. 7. About how many Gardner seats: did you sell for the first few 
years from 1872 per annum ? f | 

A. I think the first year I sold ten or fifteen thousand chair seats. 
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There has been a continual increase since then. I have sold so far this 
year, since January Ist, 564,809 chair seats ; the value is $45,435,535 net. 
‘Q. 8. How is the Gardner seat regarded in the Western States by chair 

manufacturers, furniture dealers, and users ? 
A. It is regarded with great favor. I can’t say particularly 


205 what the retail trade say, but the manufacturers say, “ It is a God- 
send and a blessing.” They say that because they are unable to 
eet help to make cane-seated chairs, and because the seareity of large 


lumber to make wood-seat chairs. 
(). 9. How are the Gardner seats considered in the West as to excel- 
lenee ? 

They are considered very durable—very lasting. 

Q. 10. To what extent is the Gardner seat employed in the West for 
reseating cane chairs ? | 

A. It is about the only article used; nine-tenths of the old chairs in 
the cOUNTPY are reseated with the Gardner seat. 

11. How much cheaper, if you know, is the cost of Gardner seats on 
new work than cane? 

A. The difference in favor of Gardner & Co.’s seat is from 30 to 40 per 
cent. on new work. 

QQ. 12. What is the difference in cost between the two for reseating? 

A. From 50 to 150 per cent. A’ good, first-class cane seat costs 75 
cents. <A first-class Gardner seat, the same proportron, would be 20 cents. 
An ordinary Gardner seat averages about 15 cents, and an ordinary cane 
~— about 25 cents, wholesale, manufacturers’ cost. 

. 13. What kind of seats are put in the new styles of chairs in the 
- est ? " 

A. Both Gardner seats and cane seats. All of the common new chairs, 
as a er have Gardner seats. Some of the finer goods use cane. 

. 14. Please state what you know about Western manufacturers of 

“ane chairs substituting G: irdner seats for cane. 3 
A. Some of them have substituted two-thirds, some all for cane, to the 
extent of a thousand Gardner seats a day. | 
(). 15. Please state what, if anything, the manufacturers of chairs in 
We st say In reference to their having endeavored to get a substitute 
for « cane. 
206 A. They were always looking for a substitute previous to the 
Gardner seat, tor the reason ot the difheulty in) eetting their wor k 
done, to fill their orders ; they couldn’t fill them fast e nough, 

16. Please state the saving of time in seating chairs with Gardner 
seats over seating chairs with cane. 

A. An active boy or man will cane about six chairs a day, and he could 
tack on two hundred Gardner seats a day. 

17. Please state what you know, if anything, of the experience of the 
Detroit Chair Company with chair seats like Complainants’ Exhibit Sey- 
mour Seat. 

A. They experimented with the slat seat for about two years, and they 
sold about a thousand chairs; the seat proved worthless. They were 


obliged to replace them, in some cases with Gardner seats, and in other 
cases refunded the money for chairs sold. They also made about three 


hundred chairs and used the leather-board seat or paper and sold them to 
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a Sunday school; six months after they were obliged to replace them with 
the Gardner seats, because they crac ‘ked out. 

Q. 18. Before the introduction of the Gardner seat, what seats in Pitts- 
burg, St. Louis, Indianapolis, and Cincinnati were the rule, and what the 
exception ? | 

A. Cane and wood seats were the rule ; by the wood I mean plain board, 
upholstered seats ; splint and flag seats were the exception. 

©. 19. What is the case now in those cities ? 

A. Gardner seats are the rule, and all else are the exception. - 
MORRIS K. SUTLIFF. 
Subscribed and sworn to before me this 16th day of November, 1881. 
JNO. DELAHUNTY, 
Notary Public, N. Y. City & Co. 


207 New York, November 17, 1881. 
Net pursuant to notice. 
Present: Counsel for the 1 respec ‘tive parties, as before 


OLIVER L. GARDNER, a witness called in behalf of ts complainants, 
having been duly sworn and examined, testified as follows : 

Q.1. What is your name, age, residence, and occupation ? 

A. My name is Oliver L. Gardner; I am 46 years of age ; I reside in 
Brooklyn ; I am a member of the firm of Gardner & Co. , compli inants In 
this pant, : 

Q. 2. Please state the amount of wood material used by said firm an- 
hs dep in the manufacture of the Gardner three-ply , cross-grained, veneer, a 
perforated, and concave seat. 

A. From seven to eight million feet. 

Q. 3. How many hands have said firm employed in the manufacture of 


said chair seats ? 


A. About. one hundred and fifty in the manufacture and sale of the seat. 

Q. 4. What is the extent of said firm’s factory used for making those 
seats ? 

A. Our building covers about 140 feet by 100, and will average four 
stories, covering the whole ground ; some covers six stories and some cov- 
ers four. : 

Q. 5. Please state the different classes of dealers to whora said firm se lis 
its sat chair seats. 

A. To .chair-makers, furniture-dealers, cabinet, hardware, and export 
de ale TS. 

Q. 6. To what extent is said Gardner chair seat exported by said firm, 
and what places ? 

A. To South America, Cuba, England, France, Russia, but most exten- 
sively to Germany. We export te the extent of tens of thousands an- 

nually, ' : 
208 ~ Q. 7. Please state what, if any, industry the said Gardner seat 
has etctay 3 

A. Hundreds of poor men are m: aking a comfortable living canvassing 
with our seats In repairing cane-seat chairs. Nowa cood many of them 
are carrying a stock of seats, strung across their shoulders or under their 
arm, with a small hand-saw and nails for securing them to the chair-seat 
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frame where the cane has given out. These men go from house to house 
throughout the cities and towns soheiting jobs to work AL. 

Q. 8. How many infringers are there, to your knowledge, in the United 
States of the patent for said Gardner seat ? 
A. Four of them. 
Q. 9. Please state what recognition, if any, has the Gardner seat re- 
ceived at public exhibitions. | , 
A. We received medals—one at the Centennial in 1876, one at the 
American Institute in this city in 1873, and one at the Massachusetts 
He Charitable Mechanics’ Institution in 1878, and one at Sydney, South 
Wales, in 1879, and one in 1878 at Berlin, at the World’s Fair held at 
both those places. 
QQ. 10.-Can you produce a copy of the report of the judges at the Cen- 
tennial Exhibition in regard to the Gardner seat ? 
A. Lean; I now do so. | 
(Complainants’ counsel offers in evidence the copy report just referred 
to, and the same is marked “ Complainants’ Exhibit Centennial Report, 
J. D., notary public.’”) 
Cross-examination : 
X Q. 11. Deseribe the chair seat about which you have just testi- 
fied. 
209 A. The exhibit that we have here, marked “ Complainants’ Ex- 
™ hibit Gardner Chair Seat,” is substantially the construction I re- 
ferred to. 
xX q. 12. Is this exhibit a true and exact representation of the seats for 
ate settees, railway cars, and other long seats referred to in the Centennial re- 
port you have offered in evidence ? 
A. This is the main seat, in connection with a few other various styles 
or forms of seating. : 
X Q. 13. Can you specify or produce any instance of using seats like 
this exhibit for settees or railway cars? 
A. I ean’t just name the place where they have been delivered to, but 
we have furnished settees furnished with that seat in several instances. I 
think Leggett’s Hotel, on Chatham street, has settees with that seat in, if 
my memory serves me right. 
X Q. 14. Is the coneavity in these settee chair seats of a circular form, 
as in this exhibit ? 
A. In the eases that I have just referred to. they are. 
X (). 15. What other styles ditterent from this exhibit did vou refer to 
in your answer to X Q. No, 12? 
A. We manufacture perforated veneer seating in connection with our 
original patent seat of various shapes and torms of coneayities adapted to 
5 different stvles of chair and settee frames. | 
X Q. 16. Is the coneavity in the other styles a circular concavity, as 
shown in this exhibit: marked ‘Complainants’ Exhibit Gardner Chair 
Seat,” or is it a form of concavity, as shown in Def’ts’ Exhibit Gardner 
| Yellow Chair? : 
A. Some that form and some other form that may be required to suit 
the peculiar constructed chair frame. : 
X Q.17. Do vou stamp all these various styles of seats with concavities 
of different forms, as patented under the patent sued upon in this case ? 
a 4358 8 
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A. Iam not sure as to their all beiiig stamped ; that is done entirely at 
the factory, and I have not noticed the fact. 


& 
“ i ” >? We } = 4 } . . | ’ 
210 X (): 18. What chair seats do you so mark 
td 


’ ’ 

knowleder 

A. Since our compelUITlon—or as We Cilallm infrineers—have been man- 
r 


. " “ ' } | . H — . B.S 4 , Bei 
ufacturing, i have had a special stamp or mark and ordered it to be pu 


i aA ‘| 
. ,* , , : . z : ’ % ti 
on every ehair seat manutactured DY us sO THAT It Can VE identified iron) 
the other manutacturer ; 
, > Zoi } 4 ‘ . 4 . Py ey OP 
XN Q. 19. Do vou find this special stamp on the ¢ omplamants kexhibi 


’ . C4 } . > ; . ee oY ee - a 1] | rs 
( hair seat and rne Def ts fuxhibit Gardner Yellow Chai , 


A. Yes, | 
X Q. 20. To what patent does this stamp refer, and for what special 


: - | } < = +> be . 4 °°; 
purpose Is it attached to the chair seats just referred to * 


~ : ’ ; 7% ; my 5 7 ‘ | ’ , 4 OTs) : act 
A. [ft LS intended to reter to oul perroratea veneer Seat as patented I} 
rh re ' . 4 . 4 = ] , a a j | Wop Bie ane Sal rl 
IS72.and reissued “Ince * 17 KX ALTACH ef tO HOTILY People Lilat 1 is if pctl nted 


article. 
- ° > ° 
X Q. 21. Is the reissue patent referred to by you in your last answer 
No. 9044, sued upon in this ease ? 


A. Yes. 


X Q. 22. Do you claim that the seat having any form ot concavity Is 


Ye SP 


included within that patent, and therefore you gave the order to stamp 
every chair seat with this special stamp for the purpose you have desio- 
nated °* 

(Objected to as irrelevant and immaterial and as not alluded to i 1 
direct examination. ) | 
‘aim in this suit this particular coneavity in this Com 


, 


A. We only ( i 
plainants’ Exhibit Gardner Chair Seat. 

X Q. 23. What form of concavity did the settees have at the exhibition 
in 1876 and referred to in your Exhibit Centennial report ? 


A. There was a variety of forms—é@#ferent kinds—I don’t remem) | 
specially ; i don’t remember the particular form. 
X Q. 24. Wassome of them ot the same form as Def’ts’ Exhibit Gard- 
ner Yellow. Chair ? * 
211 one f.e ; 
X Q. 25. Were or were not those settees with seats similar to this 
Exhibit Gardner Yellow Chair, elalmed by { rardner Wve Co. to be the sabe ' 
invention as the seats for chairs referred to in that Centennial report 
A. We made no special claim on that, to my knowledge 
X Q. 26. Did you claim that. the chair seats referred to in that ‘report | 
were patented ? 
A. We did. ' 
4 (). a Under the patent sued upon mn this ease ? ' 
* The patent wasn’t reissued at that time, 
X Q. 28. Didn’t you have a patent on the chair seat at that time shown 
hat exhibition ° 
A. Yes. 
X Q. 29. Was that chair seat the same as the one 1 


woe 


1 controversy in this 


X Q. 30. Was the patent you had on the chair seat in 1876 for settees 


cence 5 OE OT OO REP, Ry eee RO: 


CE ee 


oe 


. PARE teste 10 oc 


, St ines 
isis SVE ae aie as 
se SASS Si AR BORA LAR OE IS oonmmmnemnenate i, ath foe 
See ee ARE Es ig Ma - ” ee. Seen Le 
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. bjected to, as the patent will show for itself.) 
. The seats were frequently used on settees. 
- (). “> | , And “ll were made unde) the same patent, to wit: the seat 


. j ae P ] -{ = , ; Fo esa re R- ‘ ee 
for chairs and ror setrees ablat Yraliwav cars mentioned 1n this ( entennial 


rT" . ‘ , . . . ‘ a. ‘ ' s + 4 , . . ¥ 
A. £0 the extent that the Crovernment admitted the Palelit Lo cover oO} 
wlinit. 

\ (), 52. Since this (‘ente nial report vou have obtained the reissue 


} ~ Ee i y 
patent sued upon In this case, have you not ? 
A. I have. 
i SiS) ; . b < i ; { _— 
X Q. 33. Have you eliminated from the reissue patent sued upon the 
, } : ee Bi citietieell watarr ; 
seats for settees and railway Cars and Nalis and echurehes referred tO in this 
} < ma +} + 1 ] , {* . > . ’ 
i. port, aeete| confined Lie patent Sinapry ancl OnLV TO seats Iol chairs ? 
(Objected to as Incompetent.) 
>) > +) ‘ [ } ] 4 OX hat ‘ Bek 1*)} ll. . | ary } | »/ ° , : 
Zid VE eouldn Lb scl) that, as our seats have een and May continue 


to be used for seating the articles mentioned. 

X Q. 34. And they may continue to be made with concavities of all 
forms as required to suit the peculiar construction of chair frames, may 
they not 7 

A. We are not making any such claim in this suit. 

XN Q. 35. Doyou mean to be understood that the only thing, article, or 
device to which your firm have a claim under the patent sued upon in this 

chair seat as mad ae shown by the Complainants’ Exhibit 
Cyardner Chair Seat, and that the other thines and seats, for which you 


have obtained medals and also referred to in this Centennial report, have 


, 
mathe hatav . 7 I vith thi nit ar the ot » 
DOotcunihe whatever to do with this suit or the patent sued on: 
A. This (referring to Compl’ts’ IEExhibit Gardner Chair Seat) is the only 


] 
; 
i 


,° } a , : 4 >. ' : 1 ; ; . 2 - 
AFUICIC Ill the present Sull WhHicn Wwe are Clalming, 


oo ise ria oar 
X Q. 36. And do you mean for which you have a patent ? 

ee don’t know as _ the extent of m y pate hnts—or our pate nts. 

X Q. 37. Don’t you know what other articles you are making under the 


patent In dispute besides this exhibit. if any 
A. Not beine the orig ral pate ncee [ cannot tell, 


OLIVER L. GARDNER. 


*) 


Subseribed aud sworn to before me this 17th day of November, 1881. 
; JNO. DELAHUNTY, 
Nota y Publie, N. Y. City and Co. 


213 Complainants’ counsel puts in evidence : 
Ll. Certified copy of the er contents in the matter 
ranted George Gardner and others, dated May 21, 


of the letters patent g 
1872, No. 127045. ‘The same is marked | ‘Complainants’ Exhibit Original 


A pplication, J. D., Notary Publie.’ 


2 Certified copy O f Shear Wrapper and contents ay Seer eee 


ters patent gr inted George Gardner and others, dated May 21, 1872, No. 
127044. The so : marked ‘ Complainants’ Exhibit Application tor 
Patent No. 12704 5 et Publie.”’ 


3. Certified ae the ‘appeal in the matter of the reissue letters patent 
granted ( ‘ardner and others February 24, 1880, No. 9094. The same is 


marked “Complainants’ Exhibit Reissue Appeal, J. D., Notary Public.” 


Dike. i eee ees 
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4. Certified copy of the decision of the examiners in chief in the matter 
of the reissue patent to Gardner and others February 24, 1880 , No. 9094. 
a itiP The same is mar ked “ ( oan inants”* Exhibit Reissue Decision, . D., No- 

| tary Public,’ 
5. A certified copy ot letters patent of the United States eranted to 
Henry I. Seymour, assignee of Robert Wood, dated March 9, 1864, No.. 
42150. The same is marked “ Complainants’ Exhibit Seymour and Wood 

Patent, J. D., Notary Public.” 


P14 United States cireuit court, southern district of New York. In _ 
equity. 


WILLIAM GARDNER ET ALS. } 
Us, 


MARTIN HERZ ET- ALS. } 


[t is hereby consented that the annexed affidavits of Sevellon A. Brown, 
Boone Chambers, William T. Kent, George Kk. Finckel, William. J. War- 
ren, John W. Hoge, J. R. Van Warmer, George M. Lockwood, C. W. 
Holcomb, Ezra L. Stevens, Malcolm Seaton, Raphi ael P. Thian, and Samuel 
Mulliken, taken on the part of the complainants, be read and used on the 
part of the complainants on the final hearing of ‘ete cause with the same 
effect asif said affidavits were depositions duly taken in the cause, andthe 
affiants subjected to cross-examination. 

Dated December 7, 1881. 

FOSTER, WENTWORTH & FOSTER, 


Defendants’ Solicitors. 
| Title and venue. | 


Sevellon A. Brown, a citizen of Washington City, District of Columbia, 
being duly sworn, deposes and says : 


[ have cece upied the position of chief clerk of the State De partment of 
the United States since 1872. The patented Gardner three- ply concave 


perforated veneer chair seats are in use in the State Department 
915 building ; are durable, make an excellent chair, and give entire 
satisfaction. 
I have no interest in the above-entitled cause, directly or indirectly. 


SEVELLON A. BROWN. 


Subscribed and sworn to before me this 6th day of De cember, 1881. I a 
have no interest in above suit. - 
[SEAL. | | JOSEPH FORREST, 


Nota? ‘y t car. 
| Title and venue. | 


Boone Chambers, residing at Washington City, D. C., being duly sworn, 
deposes and says as follows : 

I occupy the position of chief clerk, Sixth Auditor’s offic e, Treasury 
Department of the United States. Requisitions for chairs, ete., for the 
supply of said office are made by me by virtue of my said position. 
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WILLIAM, GARDNER 
i | The patented Gardner three-ply concave perforated veneer chair seats 
have been used in the Sixth Auditor’s Office for five or six years past, to 
the extent of, to wit, one hundred or thereabouts. They give general satis- 
faction, are cheap and durable, and are used to replace the cane seats as 
fast as the latter wear out. 
[ have no interest in the above stated cause, directly or indirectly. 


BOONE CH AMBERS. 


Subseribed and sworn to before me this 6th day of December, 1881. I 
i have no interest in the above-entitled cause. 
: [SEAL. | JOSEPH FORREST, 


Notary Publie. 
216 | Title ani venue. | 


Wim. T. Kent, resident of the District of Columbia, being duly sworn, 
depose s ana SUVS ;: 

[ have been supe rintendent of the Paymaster-General’s Office of the 
United States for the past four years, and it has been my duty in such 

capacity to atte nd to supplies of furniture for said office, and to see after 
the necessary repairs thereof. The Gardner patented three-ply concave 
perforated veneer chair seats have been used at the Paymaster-General’s 
Office for several years past, and have received general approval and given 
high satisfaction. 

These seats are preterred to cane seats on account of greater durability 
and economy, and give greater comfort and ease to those who use them, 
and do not sag. 

[ have no interest. 

WM. T. KENT, 
Superintendent of Building. 


Subseribed and sworn to before me this 3d day of December, A. D. 
1881. I have no interest whatever in the matter referred to. ; 
[ SEAL. | JOSEPH FORREST, 
Notary Pubhe. 


[Title and venue. | 


George K. Finckel, a citizen of Washington City, District aforesaid, 
being duly sworn, deposes and says as follows : 
[ have been chief clerk of the Quartermaster-General’s Office and super- 
intendent of the building since 1871. It has been part of my duty while 
occupying said position to supervise supplying said office and 
217 ~— building with chairs, and to see to the repairs of the same. 

My attention was first called to the pate ted Gardner three -ply 
concave pertorated veneer chair seats about six years ago by W. B. Moses, 
furniture dealer on Seventh street, city aforesaid, and on his reeommenda- 
tion purchased a number of said seats for use in the Quuarterm: ister-Gen- 
eral’s Office, and have purchased them from time to time since, invariably 
selecting them in preference to all others on account of superior dur: ibility, 
comfort, and cheapness, and because they have much less tendency than 
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others to injure the clothing of those who use them. With few exceptions, 
these perforated seats are creatly preferred by those who ise them: 1n the 
Quartermaster-General’s Office. I have no interest, directly or indirectly, 
in the above suit. 

GEORGE K. FINCKEL. 


Subseribed: and sworn to before me this second day of December, A. D. 
1881. I have no interest in the suit stated. 
[SEAL. ] | JOSEPH FORREST, 
Notary Publie. 


| Title and venue. | 


William J. Warren, a citizen of said District, being duly sworn, 
deposes and says as. follows : 

I have been chief clerk of the Office of the Chief of HMugineers, in United 
States Army, from July Ist, 1871, to the present time. During this time 
[ have had immediate charge of purchasing chairs, ete., for said office. 
The Gardner patented three-ply concave perforated veneer chair seats 

have been purchased from time to time during the past five or six 
218 years, and have given satisfaction as regards comfort, durability, 

and economy. I much prefer them to the cane seat chair. I have 
no interest whatever, directly or indirectly, in the above suit. 


WM. J. WARREN. 


Subseribed and sworn to before me.this 2d day of December, 1881, and 
I have no interest in the matter in controversy in said suit. 
[SEAL. | JOSEPH FORREST, 
Notary Publie. 


[Title and venue. ] 


John W. Hogg, a citizen of Washington City, D. C., being duly sworn, 
deposes and Savs : 

During my term of service of several years as superintendent of the 
Navy Department building, and of five years as chief clerk of the Navy De- 
partment, although I have had but little experience with the patented Gard- 
ner three-ply concave perforated veneer chair seats, several 6f them only 
having been furnished as samples and purchased, [am of opinion that they 
are very durable and that they possess qualities which make them econom- 
ical and valuable for office use. I have no interest in the above-entitled 
cause, directly or indirectly, 


JNO. W. HOGG. 


Subseribed and sworn to before me this 6th day of December, 1881. 
have no interest in the above-entitled cause. 
[SEAL. | JOSEPH FORREST, 
Notary Publie. 
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£ mis a bal hr 1 > 7 
219 Mitle and venue. | 


J. R. Van Wormer, resident of Washineton City, District of Columbia, 
being duly sworn, deposes and says : : 

[ hold the position of chief clerk, Post-Offiee Department of the United 
States. The patented Gardner three-ply concave perforated veneer chair 
seats have been used in this Department for several years past. They are 

considered an excellent article, cheap and durable, and give entire satistae- 
tion. I have no interest in the above-entitled cause. directly or indi- 
rectly. 

JNO. R. VAN WORMER. 

Subseribed and sworn to before me this 6th day ot December. LSS 1. ] 
have no interest in above-entitled cause. 

| SEAL. | ) JOSEPH FORREST, 

Noiary Publi. 


| Title and venue. | 


George M. Lockwood, residing in Washington Citv, D. C., being duly 
SWorn, deposes and Says : 

[ have oecupied the position of chief clerk and superintendent of the De- 
partment of the Interior of the United States for nearly five vears past. 

[ have had the supervision of purchases of chairs and of the repairs 


thereof, in the Secretary’s office, by virtue of said position. During my 
term of office, a quantity of the patented. Gardner three-ply con- 
220 cave perforated veneer seats have been purchased.from time to time, 


and have given satisfaction by reason of durability and economy. 
They meet with general approval as far as has come under my observation, 
[ have no interest, directly or indirectly, in the above-entitled cause. 
| | GEO. M. LOCKWOOD, 
( If lM f ( Le rk and Supt Dep't of the Interior. 


Subseribed and sworn To before fie this 5th day ot December, A. D. 
ISS1. } 
[SEAL ] JOSEPH FORREST, 
Votariy Puhblie. 


- 


| Tit le and venue. | 


' 
4 


C’. W. Holeomb, residing at Washington City, District of Columbia, 
being duly sworn, deposes and says: 

[ occupy the position of chief clerk to the Commissioner of the Gen- 
eral Land Othce of the United States. The patented Gardner three-ply 
eoncave perforated veneer chair seats have been used in the General Land 
Office for several years last past, and have proved satisfactory. They are 
cheap and durable, and do not wear out the clothing as the cane seats do, 
and are considered much superior to the cane seats. 

I have ho interest in the above-entitled Cause, directly or indirectly. 


Cc. W. HOLCOMB. 


Subseribed and sworn to before me, this 6th day of December, A. D. 
1881. IJ have no interest in said cause. 


[SEAL. | JOSEPH FORREST, 
Notary Publie. 
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Ezra L. Stevens, a citizen of Washington, Dist. of Col., being duly 
sworn, deposes and says: | 
[ am chief clerk to the Commissioner of Indian Affairs, Interior De- 
: partinent of the United States. The patented Gardner three-ply concave 
perforated veneer chair seats have been used in the Bureau of Indian <Af- 
fairs for seve ral years pas St, and | nave o1Ve n gvene ral satisfac tion. They aire 
superior in the qualities of cheapness, durability, and comfort, and do not 
sag, nor injure the clothing like cane seats. As fast as cane seats wear. 
out they ctr replaced by nv direction bv the above-stated Gardner per- 
forated veneer seats, Ol} CcOouUunt ot the excellent qualities possessed as 
above stated. 
[ have no interest, directly or indirectly, in the above-entitled cause. 
KE. L. STEVENS, 
Chief Clerk. 
Subseribed and sworn to before me this 5th day of December, A. D. 
1881. L bie no interest in said suit. — ; 
| SEAL. } JOSEPH FORREST, 
Notary Public. 


: | Title and venue. | 


Malcom Seaton, a citizen of Washington City, District aforesaid, being 
duly sworn, deposgs and says, as follows : 
[ have occupied the position of chief clerk of the United States Patent 
Office from July, 1880, to the present time, and wasan assistant examiner 
in said office for several years prior thereto. All orders for chairs, 
222 = chair seats, and repairs of chairs pass through my hands. During 
my term of service as chief clerk, the Patent Office has had occa- 
sion to purchase many of the patented Gardner three-ply concave perforated 
veneer chair seats, and the same have given satisfaction. Asa matter of 
economy and durability they surpass any other chair seats which have 
come under my supervision. é 
For several years previous to my taking the position of chief clerk afore- 
said, the above-stated patented chair seats were purchased by my prede- 
cessor in office from Gardner & Co.., patentees and sole manufacturers of 
perforated veneer seats, etc., 183 Canal street, New York City. I have 
no interest, directly or indirectly, in the above suit. 
MALCOLM SEATON, 
Chief Clerk Patent Office. 


Subscribed and sworn to before mie this 2 day ot December, A. 1). 
1881. I have no interest in the suit stated. 
| SEAL. | JOSEPH FORREST. 
: Notary Public. 


[Title and venue. | 


Raphael P. Thian, a citizen of said district, being duly sworn, deposes 
and says: 


7 Neg. A eaten ten pete 
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[ have been chief clerk of the Adjutant-General’s Office, War Depart- 
ment of the United States, for the past ten years. 

Per’orated three-ply concave veneer chair seats have been in use in the 
Adjutant-General’s Office for several years past, being ssp rred for supe- 
rior durability and comfort, and because they do not sag like cane seats 

Whenever chair seats nee : repairs .or renew ime, it has been and 
ye still is the uniform practice to substitute the said perforated veneer 
seats In lieu of cane seats . 
[ have no interest — the above suit, directly or indirectly. 


R. P. THIAN. 


Subseribed and sworn to before me this Dee. 2d, 1881. And I certify 
that [ have no interest in the above-stated suit, directly or indirectly. 

[SEAL. | JOSEPH FORREST, 

) Notary Public. 


{ Title and Venue, | 


Samuel Mulliken, a resident of Washineton City, D. C., being duly 
SWoOrn, deposes and Savs, cus follows : | . 
During my connection with the Departme nt of Justice, I have for sey 
eral years had occasion to purchase chairs and settees for the Department, 
and also to have re paired cane-seated chairs. | consider for oftice pur- 
poses the Gardner perforated three-ply concaved veneered seats the best 
article for that purpose I have yet seen. The said perforated furniture is 

in general use in the Department. 
| have no interest. 
SAM. MULLIKEN, 
Chief ( lerk: Di partment of Justice. 


Subseribed and sworn to before me this 6th day of December, 1881, 
and I have no interest in the matter in COnTrOVers\ In said suit. 
[SEAL. ] JOSEPH FORREST, 
Notary Publie. 


224 | New York, Nov. 21, 1881. 
Present: ( ‘ounsel tor respective parties. 


SAMUEL P, KirrLe, a witness called in behalf of the complainant’, 
having been duly cautioned and sworn, and being examined by complain- 
ants’ counsel, testifies as follows : 

Q. 1. What is vour name, age, residence, and occupation ? 

A. Samuel P. Kittle. [ am fifty-six years of age, reside in the city of 
New York, and am a mechanician and expert in patent cases. 

Q. 2. Please state what, if any, theoretical or practical acquaintance 
you have had with the mechanic arts, including furniture and cabinet- 
making. 

A. Practically from my youth I have been engaged in mechanical pur- 
suits. I served an apprenticeship to the carpenter and joiner trades, 


and afterwards worked practically at the same. I have designed, con- 


structed, and run wood-working machinery, and have manufactured doors, 


Pig ciate 9 a 
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sashes, blinds, mouldings, &e.; also constructed door-fastenings, railroad 
head-rests, eandle-moulding machines, spring mattrasses and. spiral springs, 
among other things. ~From boyhood to the present time I have been en- 
gaged in the study of mechanics and the mechanic arts. I received an 
academe education, and while obtaining the same received instruction in 
natural philosophy, mechanics, and the mechanic arts. [ at one time in- 
tended to follow the profession of architecture, and pursued the studies 
necessary for that end. I was for several years .a solicitor of patents. 1 
have been an inventor, and have taken out patents for inventions of my 
own. For the past thirty years I have been frequently consulted as a 
mechanician by others as to new inventions and mechanical questions. 
Krom 1859 to rege 1879 IT was a manufacturer of, and whole- 
228 sale and retail dealer in, beds and bedding in the city of New York. 
This business neg me in close relation to the furnNure and 
ehair business, and made me familiar with most of the improvements 
brought out in the furniture and chair trae 

Q. 3. What experience have you had in testifying as an expert In patent 
cases 7 | 
A. | have had a large experience as mechanical expert in cases pending 
in the cireuit court of the United States for the southern, northern, and 
éastern districts of New York, eastern district of Pennsylvania, eastern 
district of Michigan, and the district of Massachusetts, and also in inter- 
ference cases pending in the United States Patent Office. 

Q. 4. Have vou read and do you understand the reissue letters patent 
of the ‘United States, granted to Oliver: L. Gardner and others, dated 
February a SS), No. O94 a ae certified COpyV of which is marked in-this 
case, “Complainants’ Exhibit Gardner Reissue ? ” 

A. I have read said patent and believe that [ understand it. 
(). 5. Please state what is. the invention described in said patent as the 
invention of George Gardner. 

A. The invention described is a chair seat as a new article of manufiet- 
ure, and is distinguished by being made of three scales of wood of veneers 
olued together, the orains of each crossing the REX, and pressed into econ- 
cave form on the upper side and into convex form on the under side, and 
having perforations, and adapted to a chair seat frame. 

(). 6. Please state in detail the advantage arising from the diffe rent ele- 
ments composing said invention. 

The material used by Gardner, veneers of wood, has many advantages 
when combined in the manner described in his said reissue patent, as it 
must appear when the fact 1s recalled that wood is cellular, open and ab- 

sorbent between its fibres and grains, and greatly affected by damp- 
226 ness, dryness, and heat ; and being cellular and porous it is com- 

pressible flatwise or across the grains, but has great resisting 
strength and tenacity in the direction of or endwise of the grains. 

A single veneer exposed to the action of the atmosphere warps or curls 
up and checks or splits quickly, and two veneers glued together with grains 
crossing will curl up considerably by the top exposure, springing the lower 
one in the direction of its grains; but by gluing three veneers together 
with the grain of the middle one crossing the grains of the outer ones, the 
warping or curling effect of the outer veneer counteract on the middle 


one, and materially diminish said warping or curling evil; and, besides, 
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the application of the heated liquid glue which enters the cells or porés 
tends to soften and make pliable the veneers, expanding and opening the 
cells or pores on all the adjacent or glued sides, filling .the same with hot 
olue so that when these cross lavers are subjected to the cauls and pressure 
the parts glued are forced more or less into each other, fibres and grains 
crossing fibres and grains, and interlocking with each other, and the cells 
and interstices being forced down and pressed together, thus unifving the 
whole and supplying the endwise streneth of the material in all diree- 
tions, so that once the glue has set and hardened all further lability to 
checking and splitting is substantially removed ; and besides the glued 
and consolidated surfaces are doubly shielded from the action of the atmos- 
phere by the fixed consolidation and the outer veneers, 

This seat has the greatest economy of material, and it is thin, elastic, and 
light, and strong and durable, not liable to check or split, and is suseepti- 
ble of a high finish as well as ornamentation. 

The concave-convex form of this seat is an element the tunctions of 

which are very important, because ties add in an important de- 
224 degree and in several ways to the utility of the seat: First, in 

adapting the seat to the person of the user, enlarging the support- 
Ine surface, and so is P ying a more comfortable sitting ; and, second, in 
giving a form which effectually prevents the user from continually sliding 
forward on the seat.as is almost unavoidable in the straight, smooth 
chair seat; third, in affording a bracing relation of the grains and _ fibres 


in the several veneers to and among each other in new, broadened, ex- 
tended, and arched directions in the concavity and convexity of the seat, 
so. that they exert new and ereater supporting strength as well as new 
force and resisting power against curling and warping; and, fourth, in 
imparting r the mnport: int commerce; al and economi advantage to the seat 
of giving it Increased resistance against warping and curling as is demon- 
str eter by the specimens [ now produce, a EY respectively, ‘Com- 
plainants’ Kxhibit Kittle No. 1” and “ Complainants’ Exhibit Kittle No. 
2.” ‘The Exhibit Kittle No.1 represents the Gardner material which has 
assumed by the action of the atmosphere a warped and twisted form,  Ex- 
hibit IXittle No, 2 represents the like material with the Gardner concavity 
and convexity which have counteracted to a corsiderable extent this tend- 
ency to warp and twist. 

The perforations are of great value and importance: First, as a means 
of admitting circulation of air; second, as removing unnecessary 
weight without materially diminishing the strength or durability of 
the seat; third, as furnishing an inexpensive and effective means of orna- 
mentation ; fourth, as an additional protection against warping and curling 
of the material, as can be seen by comparing the specimen I now produce, 
marked “ Complainants’ Exhibit Kittle No. 3,” which is a seat composed 

of the Gardner material and made concave and convex, and per- 
228 forated, with said Complainants’ Exhibit Kittle No. 2; and, fifth, 
as a standing protection against water remaining on the seat in case 


water should be spilled-on it. | 
(Complainants’ counsel puts in evidence the three specimens referred to 
by the witness, and they. are marked with the initials of the examiner.) 
Q. 7. Please state how, if at all, the elements composing the Gardner 
seat co-operate with one another. 


i a Ore 
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A. The said elements co-operate with one another. The three veneers 
glued together with their grains crossing, furnish the material out of 
which the seat: can be made, and also serve to fix and preserve the con- 
cavity and convexity that are given to the seat ; this latter effect 1s pecu- 
liar to the said veneers, as I have before stated when speaking of their 
resistance to curling and warping ; the concavity and convexity strengthen 
the seat by disposing most of its surface in the form of an arch, and at the 
ive greater area to the seat proper and thus allow a greater 


‘ 
_ — 
‘ 


same time | 
field for perforation, a desirable feature, and the concavity with the per- 
forations make the seat marketable, as they unitedly add to the beauty of 
its appearance and materially prevent its: twisting and warping before it is 
secured to the seat frame ; the perforations aid the concavity 1n so resist- 
Ing warping and twisting of the material, and unite with it in giving the 
seat a handsome appearance ; without the perforations, water falling on 
the seat would be held in the concavity and thereby soften the glue that 
unites the veneers and destroy the seat ; the perforations prevent this oc- 


currence by affording ample means for the water to run off. 
,* 7 » ~ * 
Adjourned to 22d inst., at 11 a. m. 


229 NEW York, Vow. 22, 1881—11 a. m. 
Present : Counsel for respective parties. 

The witness, Mr. Kittle, being further examined by complainants’ coun- 
sel, testifies : 

@. 8. What can you say as to the- advantages arising from the said 
Gardner seat being adapted to chair frames ? | 

A. This adaptability gives it a great commercial value because it can 
be sold separate from the chairs to which it can be applied. It has only 
to be trimmed at the edges to contorm to the outline of the seat frame to 
which it is to be attached which does not require special skill ; besides, it 
is capable of being secured to any seat frame in a simple manner by any 


one. : 
Q. 9. Please state what knowledge you have concerning the value of 


the Gardner seat. 

A. Ll remember well the first introduction of the Gardner seat, and that 
it was favorably regarded by most of the scrutinizing trade ; that it was 
talked of as a good seat and as one that would be likely to have a large 
sale, and be substituted for cane and other seats. I bought a fine arm- 
chair with a Gardne» scat over eight years ago and have had it in my 
house in constant use ever since, and it is now apparently as good as new. 
About the time [ bought that chair I purchased ten high-priced cane- 
seat dining-chairs, and although their usage was less severe than the arm 
chairs, they commenced giving out four or five years ago, when I pur- 
chased cushions to improve their appearance and protect them from wear ; 
nevertheless some of them had to be set aside two or three Years ago on 
account of the cane giving away. During the present year I have re- 

seated all those cane seats with the Gardner seat. My experience 
250 has been that it is a little trouble to fit and nail ona Gardner seat, 

and. that when this is done the chair is materially stiffened and 
strengthened thereby. 

Q. 10. Have you read and do you understand the letters patent of the 


“2 


WILLIAM GARDNER ET AL. VS. HERZ ET AL. 125 


U nite 7 States granted to George Gardner and Gardner and Gardner, dated, 
May 2 1872. No. 127045, b ing the original of said letters patent No. 
Q()! H, ‘ fr d eopy of which original let tters patent is mi arked ‘ ‘ Detend- 
ants’ Exhibit Gardner Or iginal Patent ° 

A. I have read said original patent and believe that I understand the 
Same. 

Q. 11. Have you examined and do you understand a certified duplicate 
of the model filed in the Patent Office in the matter of the said original 
Gardner patent No. 127045, which duplicate model is marked “ Complain- 
ants’ Exhibit Gardner Model ?” 

A. I have examined said duplicate model and understand it. 

Q. 12.. Please state whether or not you find shown in said original pat- 
ent to Gardner No. 127045, and said certified duplicate model, the inven- 
tion set forth in said reissue 9094 and specified in the claims thereof. 

A. I do; I find described and shown in said original patent a chair seat 
composed of three layers of veneer with the grain of each crossing the next 
and glued together, which seat is made concave on its upper surface, and 
convex on the lower surface, and is also perforated, and adapted toa chair 
seat frame. ‘The said duplicate model also shows the same construction of 
ac - air seat. 

13. Have you eal and do you understand the letters patent of the 
U i States granted to John H. Belter, dated Febru: ary 23, 1858, and 
numbered 19405. a certified copy of which is marked ‘ ‘Def’ts’ Exhibit 

Belter Patent ?’ | 
231 A. I have read said patent and believe that I understand the 
same, : 

L4. Please state succinctly what is the invention described in said 
Belter patent. 

A. The inventor, Belter, states that his invention refers to what is 
termed pressed work furniture, composed of layers of*veneers glued to- 
gether, the grain of one veneer running crosswise of the next. He also 
states that the object of his invention is to so make such pressed work that 
it shall have a dishing form. In carrying out his invention, he makes 
what he calls compound staves of veneers by taking a long strip of veneer 
and glueing to it small, short pieces of veneers, the grain of which runs 
crosswise of the grain of the long strip. ‘Three or four courses of such 
compound staves are laid over each other around a barrel-shaped centre 
caul and glued together, the joints in each course coming opposite the 
staves in the inner course. The courses are pressed by outside cauls, and 
receive a concave form on the inside from the pressure. This pressure 
unites all the staves into barrel-form, and on removing the centre caul the 
staves thus formed and united are laid out and sawed into chair backs. 

Q. 15. Please compare the chair backs described in the said Belter pat- 
ent with the invention specified in the first claim of the said Gardner re- 
issue No. 9094. ' 

The Belter chair back is a thick, rigid concave of varying curvature 
at different points at its cross-section. The Gardner seat is thin, dishing 
and of regular concave form, with a flexible margin to adapt it to a seat 
frame. | 

The Belter back must have thickness and strength sufficient to admit of 
any desired carving and trimming without materially impairing its strength 
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tor the purposes of Ac 


air back complete in itself, which may be set ver- 
tically in a mortise in t Kk of 


, r > sd be . ] & 
le Dack of a seat Trame, or otherwise iD PLE fixed 
Ih SUCH relation to the seat, and so formed as to COM plerc tiie ehali Da I 


and back frame. 


999 e — Bs ee Ee ee | oes Doe a 

ook The Gardner seat requires no suen thleKkness for any purpose sand 
° ee - ee ae } eae “PG gOR OR ee Say eee eee 
is always flativ applied to a rigid seat frame, to which it is firmly 


ecured all around its margin to support it In use, and the Gardner seat 
must be made with an outer margin which will adapt it to any seat frame, 
and the thinner it can be and have the requisite strength the better, as it 
is more adaptable and more readily cut and trimmed in its outline to 
conform to the shape of the seat frame to which it is applied and secured. 


ry 4 } , e 1 ’ , Ee 

| he Gardner Seat Das Ch) COnNCAaAVITV as tO attord fs comilortabie sent ana 
: oe roy ) pet Ry a : 
vet be ad: apte d to any seat frame. The Belter. ehair baek is of such con- 


cavity as to fit the baek, and is not adapted to anv seat or back frame, and 
j 7. , ame ee, RE Gomme Be a 
could not, like the Gardner seat, be applied readily to a chair-seat frame 
by simple edge trimming and secured as the Gardner seat Is. 
The Belter chair back not bein eo ac: ipt ted to anv frame it could not be 
e } ° 
ap yphied to a seat frame w ithout being dittere ntiy formed and trimmed on 
od } 
both sides and elves, ana if laid (like th le Gardner seat) fiat Ol} the Seal 


“hes gas “ ght aay 
frame of any known chair it could not be sprung down or natled flat like 


ies _ tt A a: NE ee Be Ree ae } . a” 
the Gardnei seat ; but. SUP POSTS It could oe, it would tose 1fS CONCAVITY 


and present a thick, awkward, board-like edge above the frame, which 
would make it worthless for that purpose. 

The Gard: l@P seat Is valuabli because, amonoe wes things, it Is ear di SO 
it can be sold separate from the seat frame and to any form to which it is 
adapted, and readily ap p ied by any one, The Bolten chair baek has no 
value for such purposes, because it is not adapted to such uses, nor capable 
of such application. 

The Gardner seat is made of three veneers of wood glued together with 


crains crossing, pressed concave on the top and convex on the bottom, and 

adapted to a chair-seat frame. The Belter chair back is of six o 

0 eleht veneers of wood slued togetiiel with @rains crossing. of ir- 

re evular concave, ad: up ed to dec p irvine and to be finished a com- 

plete bare hk anc fy chic in itself. » be xed in or on the baek oft the SCAT 
frame, on which it stands selicadlc: 

(). 16. lease examine the Det’ts’ Exhibit Photograph Belter Model. 

and. assuming that the finished ‘hair paced shown there lik Was coustructed 

of veneers as deseribed in the said Belter patent, state whether or not vou 


would find shown in said chair back the chair seat described in said Gard- 
ner reissue No. GO94. 

A. I would not find the Gardner seat in said chair back. This chair 
back IS ad most ¢ x pe nsive piece of carving, with a plain, solid, oval eentre 
it Is necessarily F quite thick to admit ot the open anid deep Ao} al and-, ‘olute 
Cary Ine, and the rounded and ornamented frame-like band: the Open Caryv- 
Ing between the band and the oval centre materially weakens the bae k ID 
this part, but as the outer band receives and sustains the principal pressure 
of the back of one sitting im the chair it does not require very great streneth 
inside ot the band tor the purpose S ot “a hair hac ag — aa 7 e * nN 
jected to the service of al ehair seat it would be sure to break away al that 
part, and, besides. if would he most uncomfortable TO sit on, The large 
open spaces in this chair back are made for the relief of the ornamental 
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carving, and not like the little round holes in the Gardner seat arranged 
in relation: to each other as the means of ornamentation, ventilation, and 
lightening the seat, also to prevent water remaining in the coneavity of the 
seat, The open Space s in the ehair back cLi't incidental to the ornamenta- 


. , . ° | ‘ ? > . 
tion: the perroracions lik THe (;ardner seat are the means ot ornamentation 
° ; 8 ee See 


besides performing other vi lua nections, 
[ think the comparison of the chair ba ck deseribed in the Belter patent 
with the chair seat deseribed in the Gai P patent, eiven in my last an- 


swer, app! les Fully as a further answer to this question, 
234 The ehair back shown in the i Iter photograph is not perforated 

in any proper sense of the term, nor in the sense of the Gardner 
reissue No. 9094. The carving shown on that chair back is the usual earv- 
ing long employed in furniture of many classes, and is simply made for 
the purpose of ornamentation. It is to be found in looking-glass and 
picture-frames, book-cases and different frame work. If the Gardner seat 
were so carved it would be absolutely worthless, for the reason that the 
— would so weaken the seat as to .cause it to break soon after use. 

.17. Please compare the chair back of the chair marked “ Def’ts’ Ex- 

hibit Baillie Chair with the seat deseribed in the Gardner Reissue No. 
9094, and state what substantial differences vou find between them. 


A. Said chair back is an open carving or carved scroll-work fixed in the 


back frame of a ehair. which back requires considerable thickness to dis- 


play the carving, and as its members are volute and slender with large 


ces extra strength of material is required, which is secured by gluing 
several layers of veneers, thin strips or boards together, with grains cross- 
ing and giving the back a transverse curvature and an outline to adapt it 
to the chair back frame for which it is sais 


Such chair backs could not be applied to the back frames of chairs pro- 
miscuously or of other she apes thansuch as they were made for, much less 
to chair-seat frames for which they were never intended and are wholly 
unadapted, and if the chair-back frame or a part of it, as suggested by 
Mr. Hyde in his 39th and 100th answer, were taken with the back, that 
would only increase the inadaptability ; but, if by ingenuity and skill such 
a back were properly fitted and secured to a seat frame in some inconceiva- 
ble way, it would not be strong enough to sustain the weight required in 

aseat. . But suppose it were strengthened by additional layers which 
933 would make it thicker and more clumsy, yet 1t would be worth- 
less for that purpose, in consequence ot the character ot the SurT- 
face | ane cutting and carving). The Baillie back is right and strong enough 
for leaning the back against, and not spec ially uncomfortable, as its sup- 
sania chair-back frame mainly sustains the be — weight, but worth- 
less for a seat. Nor could the Gardner chair seat be advantageously used 
for a Baillie chair back; it has not the requisite thickness tor the carving, 
and if it were ornamented by such scroll-work without the carving, it 
would be teo frail and flexible for even achair back ; besides the free ends 
in the scroll-ecutting being so thin they would curl in different directions 
and catch the clothing, and the veneers would most likely separate. 
\lthough there is similarity in the material composing the Baillie back 


and the Gardner seat , yet thev are for entirely ditterent purposes. The 


Baillie baek require 5 considerable thickness of material and comparative ‘ly 
little supporting strength ; Gar Iner, the least thickness possible and the 
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greatest strength. The Baillie back has a cylindrical concave form, and. 


the Gardner seat has a dishing concave; the Baillie chair back has no 
flexible margin ; the Gardner seat has a liberal flexible margin to adapt 
the seat to various seat frames. The Baillie chair back has an open scroll, 
deep, irregular and curved surface. The Gardner seat has comparatively 
small and round perforations, and a smooth, dishing surface. The Gard- 
ner seat is ornamented by the arrangement of round perforations, and the 
Baillie chair back is ornamented by scroll-work deeply carved. 

The Gardner seat. is secured flat down on the chair-seat frame, being con- 

fined to the outline of the seat frame by edge-cutting or trimming only. 

The Baillie chair back could not be so applied or fitted ; 1t would 
236 have to be fitted on its face and: back and edges, and have a seat 

frame made expressly for it besides, in every case. Gardner seats 
are complete in themselves, and capable of being sold in packages ready 
for use. The Baillie back is only valuable when fixed in the back frame 
of the chair for which it is made, and with which only it could be sold 
practically. 

Q. 18. What can you- say as to the answer of the defendants’ expert, 
Hyde, to the forty-first question put to him ? | 

A. Ihave carefully read said answer and think that Mr. Hyde should 
have found that the seat frame of an ordinary chair was the main frame 
of the chair into which the legs are secured, and on to which the back 
frame is fastened, and also on which the seat rests; that in fact it is the 
seat frame which unites all parts of the chair and gives it stability ; while 
the function of a chair-back frame of the Baillie chair was in part to sup- 
port the carved centre and to sustain the slight leaning pressure of the 
person whose main weight rested on the seat which was secured to the seat 
frame. The Baillie chair-back frame supports the seroll or carved centre, 
while the seat frame secures together in it the four legs of the chair and 
supports the Baillie or any other back frame and all that pertains to it, 
also the seat and the person sitting on it. It seems to me there is a wide 
difference in the functions and in the operation too. 

. 19. What can you say as to the answers of the defendants’ expert, 
Hyde, to the forty-sixth, forty-seventh, forty-eighth, forty-ninth, and 
ninety-eigth questions put to him ? 

A. I have very carefully read said answer. As to Mr. Hyde’s imag- 
inary transposition of the scroll-cut and deeply-carved frail Baillie chair- 
back centre into an actual seat, equal to and embodying the Gardner in- 
vention, I can say that I am satisfied it could not be done successfully, not 

even with the suggested peculiar seat frame “ substantially like the 
237 frame round the panel of the back” of the Baillie chair. I am 

satisfied that such an adaptation would be ridiculous, very difficult, 
and absolutely futile for any practical result. 

Q. 20. Have you read and do you understand Defendants’ Exhibit 
Mayo Original? If so, please state what is the invention therein de- 
seribed. 

A. I have read said patent and believe that I understand it. Said 
Mayo original patent set forth the invention of a new material for struct- 
ures of different kinds. This material consists of a plurality of veneers 
with the grains running crosswise and cemented together. Mayo names 
numerous articles which may be constructed of such material ; and among 
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other things he says that such material forms ‘ a firm material” for “ cov- 
ering of beds, sofa and sofa-bedsteads, divans, lounges, chairs, and settees.” 
This is the only reference he makes to chairs, and then he refers to the 


material as only a covering for chairs. As I understand, by the term 

| ‘chairs’ he means seat frames with seats. Hence he proposes to employ 

said material as a covering for chairs in the same sense that he intends to 

apply it to “ beds, sofa and sofa-bedsteads, divans, lounges,” that is, as a 
covering for those articles. 

a. 21. Have you read and do you understand Defendants’ Exhibit 


Mavo Reissue Patent ? 

A. I have read said patent and believe that I understand the same. 

(J. 22: Please compare the chairs described in said Mayo reissue with 
a the Invention specitied in the first elaim ot the Gardner Reissue No. 
9O9A. | 

The chair seat and back (Fic. 2 of the Mayo Reissue Patent) appear 
to be one continuous piece extending from the front of the seat frame to 
and over the top of the back frame, and it is shown as crowning or of con- 

vex upper surface on the back and also on the seat of the chair. In 
238 the above particulars the Mayo seat and back are materially differ- 
ent from the Gardner seat. 

Mavo speaks of the chair bottom as made of flexible material; it is not 
concave ; and he shows a chair bottom convex on its upper side which is 
continued into a convex chair back also. 

Gardner shows and describes a chair seat having a concave upper sur- 


i ee 


j face for a special purpose. 
ee Mavo does not show or describe a separate chair seat adapted to any 
| chair-seat frame. Gardner shows and deseribes a chair seat adapted to 
| every chair-seat frame, and marketable separate from the ehair which it is 
to seat. 

Q. 23. Have vou read and do you understand Defendants’ Exhibit 
| Br: amhill Patent, and have you ex: amined C omplainants’ Exhibit Bramhill 
Seat 7 : 

A. TLhave read said Br: amhill patent and understand the same, and I have 
also ex: en <l said model. : 

(. 24. State whether or not the Bramhill seat is adapted to a seat frame 
as 1s Psi Gardner seat. 

A. It-is not; it cannot be glued toaseat frame as the Gardner seat can; 
and if nailed to a seat frame, as the Gardner seat can be, and then sat upon 
it would be sure to be torn off. 

The Bramhill seat must have other and auxilliary means to practically 
adapt it to a seat frame, to wit, some clamping or binding process like that 

. shown in the Bramhill patent and model,and not required in applying the 
— Gardner seat. 3 te 
i! Q. 24. Have vou read and do you understand Def’ts’ Exhibit Farmer 
f Patent ? : 
A. [have read said patent and believe I understand it. 
Q. 246. What can you say as to the answer of defendants’ expert, Hyde, 
to the thirty-tifth question put to him ? 
239 A. [have eare fully read said answer and can say that Mr. Hyde 
Is mistaken in saving that the Farmer rawhide seat has concavity 
4558 9 
< 
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and eonve xity - it is not so shown or deseribed in the patent ; but on thi 
eontrary it Is Ce per tectly straight and is deseribed as stretched on the 


seat frame and secured In that condition Owing to the well-known na- 
ture of rawhide no one would think of stretching it a first wetting 
it: indeed, the inventor’s instructions are to wet It even before embossing ; 
having been wet it may be stretehed on the seat frame ; but rawhide con- 
tracts powe riully in drying, and if the fastenine holds — would be ne 


concavity ; if it give way, as most likely it would, the seat would not get 
the concavity from use; as to the elasticity of such a sheet of rawhide prac- 
ar ‘ally sat would be none while dry : 

The ‘armel * seal is made separate } from the seat frame, but if eoulcd not 
be a s¢ parate for ap plication and use as the Gardner seat, but must be 
applied while damp, for were it not immediately stretched on its seat frame 
atter being cut out, it would contract and eurl in ali she apes, becoming hard 
and unmanageable like bone, and could ‘not be sold for chair seats in such 
eondition: 

The Farmer seat is not adapted to chair-seat mena wens v. like Gard- 
ner’s is, but only to the seat frame for which it is made nd to which it 
must be applied as soon as made, and with which ss must Leask 4 f sold at 
all, while the opposite is true of the Gardner seat. 

Q. 25. Have you read and « 

Patent ? | 
A. I have read said patent and believe that I understand it. 


] 


ee meet 


(). 26. What can you sav as to the adaptability ty of the Tice metal seat to 


ehair trames ? 


A. The Tice metal seat practically must be made for the seat 
240 frame. tor which it is intended. and it is not practically adapted tO 


any other. If it were sold separately from its special seat frame, 
to apply it to any other seat frame would require the employment of a 
metal worker to adapt and fit it by a5 5 ite tools for cutting and shap- 
ing metal, and also to apply the edge binding or turn the edge of the seat 
to get rid of the sharp points that would be p eae by such cutting. 
lf the Tice metal seat were made and finished with separate frames to 
put on the market that would make its adaptability to various seat frames 
still more ditheult—only doubling the labor and makine the application 
still more difheult. 
The ‘Tice seat in-any case, if cut down or modified in its outline, wou 
have to be rebound or turned, as the raw edges would catch in the cloth 


me in Use, 


Ad journed to Dec. 5.1881, at 11 a. m. 


NEW YorK, Dee. D, ISS]. 
Present: Counsel for respective parties. 


The witness, ». Za Kittle. being eross-examined by Mr. JAMES ‘ 
x STER, testifies as follows: 3 : 

X Q. 27. Please state in detail each and every element shown or de- 
seribed in the Gardner second reissue sued upon, No, 9O94, irrespective ot 
the claims. : 

A. A chair seat made of three veneers of wood olued together with 
their grains crossing, being concave on the upper side and convex on the 
under side, and adapted to chair-seat frames and perforated with holes 


Oo you u inderstand the Def’ts’ Exhibit Tice: 
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which we a of being arranged for ornamentation, and the same be- 
ing capable of ready application to a chair seat frame by unskilled hands. 
X (), 28. Do you tind in the second reissue 9094 all of the elements 
specified in vour last answer ? 

DAI 


a a 


A. I think so. 
N Q. 29. Please point out the paraer: 
alludes to the ehair seat ‘be ing r capab 


i In this reissue whieh 
b application tO a chal 

Seal frame by unskilled hands,” 
A. in ee fourth ets of the ss the last part of the para- 
eraph I (UO 13 And the Seat IS a lapted t. e secured tO any ehair frame, 
as it Is key eut and fitted to the same.” - 1 also refer you for one man- 


mer ot attaching the seat to sth ehair-seat frame to the illustrations or 


drawings. I further quote from the ninety-first line of the patent, “ The 
edo SO the seat Pest pon and are secured to the ehair frame.” 

NX Q. 50. ds it vour opinion that these words from the patent specify 
or mean to specify an element of invention 

A. I think 

X Q. 31. And in vour judgment these words quoted by you from the 
patent specify the element particularly, hat unskilled labor Can adapt the 
seat to the frame: is that true? 
A. The references I have made are sufficient, [ think, to indicate that 
ustruction of seat deseribed in the patent is such that it Is first 
adaptable to various torms of seat frames :. and secondly, that it is very 
readily and easily applied Dy any one, having only to be trimmed on the 

| 


X Q. 32. What would vou say if chair seats similar to the one de- 
; ' Li \\ 1 a Wav OF ot such wood Veneers 
that it required skilled labor to attach them to the chair-seat frame ? 
Would such seats infringe this Gardner second reisstie, No. 9094 ? 
\. L should sav that one of the elements of value in the Gardner seat 
would not be toi und iti the seat supposed in the question. I should not be 
prepared to say that such a seat did not infringe the Gardner patent. 


24» X Q. 33. Why would you not be prepared to make that state- 


4 | i! 1. ins i >> j “ 
Because roere are otner elements than that in the patent 
} } } } } } 
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y it would reqeine 
SKTELCOI imAbor. Piease chuaswer with Lilis assulnption, irrespective Ol the 


A. Such a seat would be a different seat from the Gardner seat, in my 
opi ion, as the Gardner seat, as L understand it, has the capacity, with the 
othe r elements Or vaiue, ot adaptability LO varied Seal frames, and that it 
plied UV simply econtormineg s outlin or edges that it would 
i@ kind of labor suggested by the question, and that is one of 
ifs ( haracteristics ot value, 

X Q. 35. Please explain what the words in the sixty-seventh line 
quot ed by you, to wit, “the seat as adapted,” mean. When—at what time— 
is the seat ack: ipted ? 

A. It means, in my opinion, that that seat, to wit, the Gardner seat, 
having the other elements previously referred to, when manufactured 
finished is complete,and without reference to the chair on to which it is to 
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be secured, and in its character and construction 1s ada pted or ready to be 


ap yplied to various. or different chair seats, such as may have difterent out- 


lines, and that the seat is so adapted to any chair-seat frame that it may 
be applied in different manners, or by different means, by simply ine 
and trimming its outline or edge as shall be desired to conform it thereby 
tO the seat frame on whic ‘h it Is to be used. 
X Q. 36. Suppose the Gardner seat, when it comes from the last work- 
man’s hands, was of that form on its outline that there was nothing more 
to be done to it except to nail it to the seat frame; would such a 
243 seat come within, the word “adapted,” in your definition thereof? 
A. Yes. : | 
X Q. 37. Am I correct or not in my understanding of your definition 
of the word adapted,” namely, that the seat requires more or less trim- 
ming of its edges to conform it to the outline of the chatr-seat frame ? 
A. I think it usually would, but, not in such a case as you suppose 
your last previous question. Yes,as I mean to be understood, the adapta- 
tien referred to in the patent inheres in the construction of the Gardner 
seat, irrespective of the outline or edge trimming; that is to sav, the seat 
IS SO made that it will le flat on the seat frame or In a rabbet therein, if it 
is desired to connect it by means of a rabbet, the seat not requiring any 
face or flatwa vs fitting. | 
X Q. 38. If the seat requires trimming or cutting in order to fit it upon 
the chair-ser at frame or on to the rabbet, therein, is it or is it not, betore it 
is so cut and fitted, adapted to a chair frame ? 
A. It is adapted to a chair-seat frame, as | have before stated, before 
the edge-cutting takes place, but not iitted. : 
X Q. 39. Is it at that time, before the cutting or fitting, adapted to a 
chair frame? | | ; 
A. Yes; I suppose vou mean a chair-seat frame, of course. | 
Q. 40. If the seat is made in a square, and the seat frame is a square 
of the same size, and there is no cutting or fitting of any kind, I under- 
stand your definition of the word “adapted” not to include such a seat. 
A. I don’t know why you should; I have stated the contrary in one 
of the answers above, and I do not wish so to be understood. but instead 
that in the case supposed it would not only be adapted but fitted to 
AA such a seat frame ; and, further, such a seat as supposed woul | be 
acs aupted to a different size or shape seat frame than the one supposed 


Lh 


in the question. 

X Q. 41. How many elements are there in the Gardner alleged in- 
vention ? | 

A. There is the element of the material; the eleme nt of econcay ity and 
convexity ; the element of adaptability ; the element of perfor: ition —be- 
ine four. 

X Q. 42. Please state which of these elements you find in the first 
— and which in the seeond elaim of the patent sued on. 

I find the material, concavity, convexity, ad: aptability to chair-seat 
frames in the first claim, and the material, concavity, convexity, and the 
perforations in the second claim. 

X Q. 43. There are then three elements combined, in the first claim 
and three elements combined in the second claim, are there 4 
A. Yes; and I think that the element of adaptability is virtually 
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found in the second claim, though not mentioned ; it is ineluded by the 
words, “as a new article of manufacture substantially as set forth.” 

XN Q. 44. The element of adaptability is then found in the second 
claim more through inferenee and in these general words of description 
than by anv clear statement or precise word in that claim; is that true ? 

A. It is found through these general words quoted by me, and is not 
specially enumerated as ao he first claim. 

X\ (). 1D. Ook at t the ist elaim ot th patent sued On and state what 
element 1s roost from iia claim. 

o i A. The element of perforation is not*in that clain L. 

X Q. 46. Is ee element of perforations excluded from the first claim ? 

A. I think so. 

XN Q. 47. Is it not included in the words, “as a new article of manu- 

9 facture, a chair seat, substantially as set forth,” in rie sume manner 
249 th: cit the element of adaptability is included in the second claim 
pete oh those words ? 

A. L think not; because the adaptability is given with the concavity 
and convexity in the manutacture of the seat of such material as [ un- 
derstand it, and the seat is a complete and perfect seat without the perfo- 
rations, though not so perfect as with. 

XA Q. 48. Is the ccd: i ibility given to the seat with its concavity as a 
tt Necessary result of the material used ? 
y A. No: the adentabilit Is elven with the concavity and convexity ID 


the material used. 
{ XM Q. 49. Ts it the concavity and convexity which makes the Gardner 
seat adapted to the uses of a chair seat. or is it the material ? 


tr \. It is both, 
XN Q. 50. Do vou seriously contend that without the concavity or con- 
‘ : vexity there wo ld be noa idaptability in the use of the chair seat? 


A. No: it would be an inferior and different seat, however, from the 
| Gardner seat. 

XN Q. 951. Isn’t it true that the Gardner seat is adapted to the uses of a 
' chair seat almost exclusively for the reason that the material employed is 
capable ot being = USEC " with erreater ease than many other materials. and 


| this fact is the foundation of the Gardner. seat being adapted to the uses 
of a chair seat ? 
The material employed by Gardner is very valuable as an element 
in his seat; but the concavity and convexity imparted to it by Gardner, 
and the adaptability 1 o-seat frame in connection with the coneavity and 
i convexity makes it the Gardner seat. 
X Q. 52. It seems to me that in the patent 9094 the word “adapted ” 
| refers exclusively to the material used, for the reason, as 1s stated in the 
M patent, ‘it is easily cut and fitted :” and again, it is said, edges of the sea 
" rest upon shoulders. Am I correct? " ) 

246. A. I think not; I think the words ‘as it is easily cut and fitted 
j to the same,” refer to the material, as left outside of the concavity 
and convexity ; and further it is clear enough, it seems to me, that were 


there not a margin outside the concavity and convexity of the Gardner 
seat the adaptability might be seriously interfered with if not absolutely 
| destroyed. Further, a plain piece of material, to wit, veneers elued to- 
eether with their grains crossing would be adapted to a chair-seat frame ; 
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but when you come to put the concavity and convexity ito such material, 
if there were not special provisions for the purpose of making a seat hav- 
Ing a concavity and convexity adapted to a seat frame, that adaptability 
that existed tn the plain piece of such miterial would be de stroved or ma- 
terially interfered with. 

X Q), 53. What do hag understand by dies, moulds, matrixes, formers, 


and eauls? Are they, in your opinion, such instruments or tools as per-. 


form substantially the same thing, and the Gardner seat pressed In any or 


either of them into a econeavitv would be the same sort of a seat * 


A. Yes. 


X Q. 54. Suppose that you knew and understood that three lavers of 


veneer glued together, with their grains crossing, were pliable and usetul 
for the uses of a chair seat, and that a coneave chair seat was the most 
comfortable, and that veneers or wood in a coneave form was much stronger 
and more durable than in a flat surface, what would the ere oti words 
convey to your mind in relation to producing upon this material the con- 


CAVE form. tO wit : x TI ese veneers could. by the well-known process of 


wet and dry heating in course of manufacture, be brought to assume any 
desired form by compression in a matrix ?” | 
A. I suppose they would convey to my mind that [ must make 
247 my formers or moulds in such a shape as that they would give the 
shape desired ; and second, that I must resort to such well-known 
process ot wet and dry heating to soften or limber the material, so as to 
facilitate the operation ; and that [ would depend upon my own ingenuity 
in seeing that the material] operated Upon, as wellas the form of the moulds, 
was such as would successfully produce the result I sought to attain. 

Xx (). 2. Suppose you desire tO produce CONCAVeC-CON VEX form 1D those 
veneers, would those words quoted by me direct you how to do it? 

A. Yes. 

X Q. 56. Would such words as the following also direct vou how to 
produce concave-convex form in three-ply grain-crossing veneers, to wit : 
‘Compress the veneers until cold between slightly-dishing cauls? ” These 
words assume that either the cauls or the veneers have been previously 


warmed. 


A. Yes: I think such words would lead one skilled in the treatment ot 


veneers, as suggested, to form them into concavity‘and convexity of slightly 
dishing form. rs. 

X Q. 57. Does the Gardner seat come within the terms “ shehtly dish- 
ing form?” 

A. Yes: and more besides. 

X Q. 58. What is the more? 

A. A concavity and convexity of dishing form, having a margin or up- 
per plane adapted to a seat frame, and made of three veneers with the 
grains crossing for a special purpose, and capable of bei ing readily trimmed 
and shaped to the seat frame. 

X Q. 59. Do you make any distinction in the Gardner patents between 
the terms “ dishing” and “ concave?” If so, give it, and your reasons. 


A. There is a difference between a evlindrical concave and a dishing 


eoneave. I think for the purposes of the present answers, [ will confine 
myself to the dishing concave. A concave is simply a hollow ; a convex, 
ahill ; a dishing concave is something more, it is a hollow all around. 
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248 X Q. 60. Does the word “ concave” inelude a “ dishing con- 
eave?” é 

A. Not necessarily, 

i 4 (). 61. Does it exclude the * dishing concave ? ” 

A. No. 

XN Q. 62.. Do you understand the claims of this Gardner second reissue 
in speaking of “ concave on the upper surface of the seat ” to include every 
form of a concavity ? 

A. No; only practical forms for the purposes intended. 

X Q. 63. Does it inelude all practical forms ? 


e 
A. [ think that will be a question for the court, not for an expert. 
X Q. 64. Is the exhibit Def’ts’ Exhibit Gardner Yellow Chair one 
of those practicable concave forms included within the claims of the Gard- 
ner second reissue ? ' 
(Objected to as not alluded to in the direct and as irrelevant, and also 
because the witness 1s asked to construe the claims of a patent, a function 
which belong’ exclusively to the court.) 
A. The concavity of the exhibit resembles somewhat the concavity of 
ig. 2 in the drawings of the Gardner reissue 9094, and not the dishing 


‘) 
~— * 


concavity. It does not illustrate or contain any dishing concavity. It 


would perform part of the functions of a dishing coneavity, but not all. 


[ think as to the balance of the question I will refer that to the court. 

X Q. 66. Have you any doubt about the Gardner Yellow Chair Seat 
being included within the terms of the claims of the Gardner reissue 
GG94 ? 

( Last objections repeated. ) 

A. I have, on account of the words in the specification, in the 

24G 45th line. I quote: “ A concave or dishing form ;” and further, 

in the 82d, “The seat is of a concave or dishing form so as to be 

better adapted to the shape of the person.” I have no doubt that a con- 
cavity of dishing form is deseribed by Gardner in the reissue 9094. 

x (). O07. Would Or would not more than three lavers of veneer glued 
together with their grains crossing be substantially the same material as 
that employed bv Gardner in his patent ? 

A. I think not; I think Gardner has confined himself to three veneers 
vlued together with the grains crossing. I refer you to the drawings, and 
also particularly to the description, commencing with the 76th line: “| 
have shown three layers of veneers, A, B, C. The grain of the veneer A 
crosses that of the veneer B, and the grain of the veneer B crosses. that 
of the veneer C, and these are cemented together by suitable adhesive sub- 
stance, such as glue.” I find no intimation in the specification of any 
ereater or less number of veneers than three. | 

X Q. 68. What must be the character of .each layer of veneer accord- 
ing to the Gardner patent? Must each veneer be of the full size of the 
seat to be made, or can each layer be composed of small pieces of 
veneer ? 

A. I think that each layer is a veneer complete in itself of the full size 
of the seat frame to which it is to be applied, and not made of pieces of 
different breadths and different lengths glued together. 

X Q. 69. Is your last answer especially true as regards the middle layer 
in the Gardner seat ? 
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A. It is especially true as regards each of the three layers, for the reason, 
I think, where the layer is pieced instead of being entire in one veneer ‘the 
joints would be ope ned, and in — the concave-convex form, and in 
SO Tuc h the seat woule Ope nor he lis ib le tO be ope ned, iInsomue hh the seal 
would be materially weakened and different from the construction ilus- 

trated and deseribed in the Gardner patent. 
250 a. 70. Suppose the centre laver was made of pieces of veneer 
and not of one laver of veneer the full size of the seat, is 1t your 
opinion that sue ne aseat would or would not infringe the Gardner second 
reissue No. 9O94 * 7 

(Objected to as ins the witness to answera question of law and a hypo- 
thetical one at that. 

(uestion withdrawn. ) 

X Q. 71. If the middle laver of veneer was not the full size of the seat 
or if it were composed of several pieces, would it embody the invention 
described in said Gardner seeond reissue No. 9094. and specified inn tha 
claims thereof, and give vour reasons for any opinion you give? 

(Objected to as irrelevant.) 

A. I think it would be different from the material deseribed in_ the 
Gardner patent, particularly if the joining of such material endwise o1 
edgewise came within the concavity of the seat; because in that case that 
part of the seat would be weakened insomuch as to have an open joint 
which would occur in putting in the coneavity and convexity. As to 
whether this defeet or difference would be sufficient to make the seat 
wholly different from that set out and claimed in the patent I leave to the 
court. | 7 
X Q. 72. [am asking for vour opinion on the subject ? 

(las y objection re peated.) 

A. [am satisfied that Gardner describes three and only three veneers 
with the grain of the centre veneer crossing the grain of the outside ve- 

neers; and [ have not any doubt but that such a construction would 
251 be within the Gardner patent. I know also it is common among 

constructors or manufacturers to cover up or hide from view de- 
fective and inferior material; and I have no doubt but that a seat made 
like Gardner’s with the exception specified in the question would gener- 
ally pass for the Gardner seat, and I am equally sure that ‘such construe- 
tion would materially interfere with the value and durability of that seat, 
and virtually it would be a different article. 


Adjourned to Wednesday, December 7th, 1881, at 11 o’clock. 


NEW York, December 7, 1881. 


Met pursuant to adjournment. 
Present : Counsel for the re spective parties, as before. 
Cross-examination of Samuel P. Kittle continued by Mr. Fosrer: 
X Q. 723. You seem to qui alify the last answer by the word “ virtually.’ 
What is your unqualified opinion as to the layers of veneer in the Gardner 
seat being of one continuous whole piece? 
The seat that Gardner deseribes and claims in his patent is made, | 
think, of three broad veneers, each layer one continuous sheet, the grain 
of the centre One crossing the a uns of the outer veneers and olue d to- 
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gether, concave on the upper side, convex on the lower, adapted to a’chair 
seat, and perforated. 

X Q. 74. Could you tell, by examining a completely finished Gardner 
seat when the layers are firmly glued together, whether or not the middle 
layer was or was not one continuous broad veneer ? 

A. I mieht be able to— might not be: | think | could submit it tO a 

test, whereby I would be able CO tell. 
252 XQ. 75. What test would vou submit it to, in order to learn 
the facet inquired about? | 

A. Different degrees of strain on different lines would be one good test, 
IT think; I don’t know what other test I might submit it to, if that didn’t 
develop the character of the inside F ver. 

X (J. 76. Would vou be able, by the test just deseribed by Vou, to pro- 
nounce, absolutely and unqualifiedly, the character of the middle layer? 


A. I might and might not be. 

XN Q. 77. Would, in your judgment, any test except taking the veneers 
apart, absolutely and unqualifiedly disclose the character of the middle 
laver? | | 

A. [think so; I might be able to tell, by looking at the edge of the 
seat, or merely bending the edge around, whether or not the centre veneer 
Was pieced, 

XN Q. 78. This last test on the edge of the seat might be deceptive, be- 
CAUSE of a erack or split in} the centre veneer, mueht it hot ¢ 

A. It might be; it might not be. 

NX Q. 79. What do vou understand to be the meaning among wood- 
workers, of the words “laminze of wood?” 

A. Thin lavers, I suppose. It is not a term very much used, however, 
so far as my experience goes, among practical workers of wood at least. 

pt (). 80. Would vou use it in describing the veneers of the Gardner 
second reissue No. ah 9 eT 

A. I might, or might not. However, I should be likely to strive to use 
the most expressive language, and that which would be best understood. 
[ think the word “ veneers,” or “thin seales,” or “ sheets”? of wood would 
be quite as expressive in common parlance. 

N Q. 81. if the Gardner seat were shown you and you were told that 
it consisted of “ laminze of veneers,” would you from that word lamine, or 
would you not without further explanation of the alleged Gardner inven- 
tion, know and understand that each layer must be a full-sized and con- 

tinuous sheet of veneer? : 
2 +3 (( bjected CO as incompetent and inadmissible.) 
A. I think so. 

XN Q. 82. Does the word “lamina” mean a full-sized and continuous 
scale or sheet ot veneer, the full 31% ot the Gardner seat, or Is it like the 
word “layer,” either a full-sized sheet or made up of pieces ; and the mean- 
ing of the word in relation to the Gardner seat can only be ascertained by 
an examination ot the Gardner patent JOU ‘7 

A. The first definition of lamina in Webster's Unabridged, which | 
hold in my hand, is: ‘A thin plate or scale; a layer or coat lying over 
another ;”’ and, of course, from that definition I infer each layer would be 
a single veneer in distinction from one made up of several pieces. 

X Q. 83. Look at Defendants’ Exhibit Mayo Reissue Patent, and say 
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if the layers of veneer therein shown and described for the chair seat there- 
in mentioned are broad, full-sized layers, as In the Gardner patent 9094, 
or if each layer is made up-of pieces. 

A. No, the y are not full-sized, like Gardner’s; but they are made up of 
pieces, to wit: “ With several scales or thicknesses so placed that the joints é 
(ends or edges) ey ill be broken by eac ‘h alternate layer.” The above quo- 
tation is from the second paragri iph of the printed specifica tion of Defend- 
ants’ Exhibit Mayo Reissue. 


X Q. 84. A chair seat, then, made by the alates deseribed in the Mavo : 
reissue, as you understand that reissue, would differ materially from the | 
b . i : % 
Gardner seat in the particulars | heretofore specified by you in re Jation to the 
material shown, deseribed, and datmeed 3 in the Gardner second reissue No. 
9094: is this true ? i 
A. Yes, I mean to say that the Mayo material is made up differently 
from the Gardner material, I will illustrate my meaning by a , 


254 piece of material which I have had made up pursuant to the Mavo 
patent, and now produce, and request to have it marked. 

(The piece referred to is marked “ Complainants’ Exhibit Mayo No. 5, 
Oa Se Notary Public.’’) 

XN Q. 85. A chair seat, then, made of this Mayo material, but other- 
wise and in all other respects similar to the Gardner seat in relation to 
concavity, convexity, perforations, and adaptation, would not embody the 
invention set forth and claimed in the Gardner second reissue No, 9094, 
would it? — 3 

A. I think not: it would have all the characteristies of the Gardner 
seat except the material, which, I think, is so different and so worthless for 
the purposes of a chair seat that that would make ita substantially difter- 
ent article. Nevertheless I can see how this Mavo material might be made 
to assimilate to the material deseribed by Gardner so nearly that the dif- 
ference would not be substantial. If there were an actual case before me 
of such assimilation I might or might not then be able to determine posi- 
tively without [CST > I do not think. however, that the Mavo material as 
deseribed by him could be successfully emploved for the purposes of chair 
seats like Gardner’s. | 

X @. 86. And for the reasons just given by you such a chair seat of 
the Mavo material would not embody the Gardner invention as set forth 
in the second reissue No. 9094 ? 

(¢ bjected to as IncomMpe tent - and Hol alluded tO In the direct, ancl as al- 


ready answered.) 

A. 1 have just qualified my last answer by stating that the Mavo ma- 
terial might be made to assimilate so closely the Gardner material as not 
to be substantially different. J made that statement in view of the fact 
that it is well known that things even wholly different in principle may be cay 

made to assimilate in character so nearly that it is difficult to tell 
255 which is which. I[ have explained, | think, in my direct exami- 

nation the action of the formers on the material after it has been sub- 
jected to the action of the hot glue, which was to spread and extend. the 
material under pressure so that there would be no open peints or separa- 
ting of the solid veneer, and yet the concavity, convexity, and adaptation 
to the seat frame be of the required shape and de pth. Ido not think that 
the Mayo material as deseribed could be successtully employed for the 
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same purpose and in the same manner as the Gardner material; I think 
the joints of that material, endwise and edgewise, however well and ex- 
pensively fitted, would open in the cauls and under the press, and so ma- 
terially and effectu: ally deprive the seat of any value or utility. 

X Q. 87. When, in constructing the Murs material, does the assimila- 
tion to-the Gardner material begin? Is the Exhibit Mayo No. 3 the only 
example of the Mayo material; if not, what other varieties under the 
Mavo reissue other than this exhibit do you find In that patent ? ; 

A. Another variety of the Mayo material is fairly represented by Com- 


plainants’ exhibit Mavo No, 2; still another variety would be of two ~ 


layers, with grains crossing ; another variety would be of two lavers very 
thin, with erains crossing; another would be of three, four, five, or more 
lavers, which would be fairly represented by table legs of Fig. 1 of De- 
fendants’ Iexhibit Mayo Reissue; another variety would be where the 
lavers were very thick, &e., &e. IT think the two materials may be said 
to be alike or similar in using three veneers with their grains crossing; | 
mean three: layers or thie knesses. In case the M: avo material should be 
made substantially as joints—either ends or r edges—in all the three 
lavers, then it would be substantially Gardner’s material ; if it should be 

made with joints and ends, and edges in each.layver, then it would be 
256 Mavyvo’s material. At just the point of the commencement of assim- 

lation you Can find close CoO the line of decided distinetion, and the 
line of greater similarity wiil be where it is diffieult to tell which material 
it IS, and the deorees ot ditterence and similarity will be as you depart 
from the one and approach the other. 

NX Q. 88. When the Mayo material should have only two pieces in the 
laver, Instead of one broad sheet, would that be Mavyo’s or Gardner’s ma- 
terial ? 

A. If the two pieces should be joined SO as TO practically destroy the 
utility of the seat, | would eal] it Mayo’s ; if not. [ would leave it to the 
court to determine. 


XN Q. 89. Where do you find inthe Mayo reissue any description of 


such material as you have produced. in Maye No. 3? 

A. In the paragraph before a from by me. I will say in addition, 
for most if not all the purposes for which the material is specified as use- 
ful in the patent referred to hy seaiasiiion of material as deseribed in the 
patent would be practical ; for instance, for coverings or outside layers and 
for inside finish of houses, Ne, : ) 

XN Q. 90. Under what circumstances could the Gardner seat have more 
than one piece of veneer in the layer and still be Gardner’s material ? 

A. 1 am unable to say at the present time that 1t would under any cir- 
cumstances ; I can conceive of slight modifications in that directfon, where 


) strip on the edge might not materially detract non the value or utility of 


the seat in consequence of a narrow piecing of a laver. 

XQ. 91. In the exhibit produced by you, M: ayo No. 3, being about 
twenty-five inches long, vou ¢ poy the — an to make the middle layer 
of nine strips of veneer, three or four of which were pieced. Is this ex- 

hibit with this kei . Riceucaghpelontiytnibeh seit re Mayo 


257 material, or would it represent that material quite as accurately. if 


instead of nine strips there had been two or three strips tor that 
laver”? 
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A. I gave directions for the making of a piece of Mayo material of three 
layers ; but-not directions that the re should be nine ls pyr in the 
mid lle laver. As to the accuTs icy of two or three, instead ol the nine, be Ing 
equally as fair a representation of that material, I think it would not be 


unless the outer lavers were 1p more than one piece, and unless there were 


endjoinings or joints in each laver, because the direction is that the “ joints 


(ends or edges) shall be broken by each alternate laver. 
>. 4 (). IZ. Look at si answer of ¢ rf Orge ( rardner, the inventor, Ih answer 


to Olst que stion of his examination. detendants’ reeord, when he was ex- 
lefendant. 4: malar uses the words in deserib- 


{ 
ing his invention, as follows: ‘ They are made by putting in three veneers, 


amined On behalt of the 


AE 7 . . | } : 

vith the vrain of the middle one running crosswayvs of the other two, with 

olue in between the joints. Does Gardner use any different expression in 
+) : 


") va Tern fy > thy MA ry = ; . 
that respect PPO? titre SNlavo PeTSSUeC patent 
yy - \] (Cae as | ee 
A. I cs . bic (LOes ete) re what MIQVOSAVS: j ie joints (ends >] CCL" ~ 


] } } 1 ] 99 . ] : : 1 , 
shal] be DroKkKen DV each aiternate iaver. Crardner SaAVs ay his material ()] 


seats: “ They are made by putting in three veneers, with the erain of th 
middle one running crossways of the other two, with glue in between the 
joints.” Please emphasize “three veneers,” “the middle one,” and you 
will get my understanding of the Gardner material as made up of three 
veneers. As to the balance of the inquiry I think it is clear enough that 
Mr. Gardner means by the joints the faces or flat surfaces of the veneers 
which overlay each other and are glued together, 
N Q. 93. Then, the true distinction between the Mayo material 
258 and the Gardner material, as described by the inventor, is that each 
laver is one continuous sheet of veneer and so distinguished from 
the Mayo material, which is not so constructed. Is this also your opinion ? 
A. Yes 
a. 4. 94. Do vou know how veneers are cut ? 
A. Yes. | 

x () , 9d. Pleas we) © deseribe the method. 

A. T ‘he ‘vy were formerly cut by saws like boards off'a log; subsequently 
they were cut by steaming the log and by the employment of a long knife 
shaving off the veneer from end to end by what is known as a drawing 
cut. Subsequent to that the knife was made stationary and the steam log 
revolved, cutting off the veneer like unwinding a ribbon, the knife and 
the log-centre being brought nearer together as the process went on, 

X Q. 96. You have deseribed three methods of cutting veneers; the 
two first would leave the veneer flat and long, and cut the whole length 
of the log, would they not? 

A. Yes. 

X Q. 97. Which way on the veneer would the grain run when cut by 
these methods ? 

A. Lengthwise of the veneer. 

X Q. 98. How wide would the veneers cut by these two methods 
usually be? 

They would be very variable; the width would depend upon the 
character of the log from which they were cut as well as upon the size, 
owing to the fact of the imperfection of the log, and to checks; very 
frequently it would make several pieces in one cut. : 

X Q. 99. Would the width of the widest veneer cut by these two meth- 
ods be ten inches wide ° 


SO 8 TOR Bl NI I a aN a 


WILLIAM GARDNER ET AL. VS. HERZ ET AL. 14] 


A. | think SO and more too. 
X Q. 100. How wide would the widest be, or the average of the widest 
veneers ? 
259 A. The average of the widest would probably be as much as ten 
inches. 

X Q. 101. These veneers to make the Gardner seat cut by these meth- 
ods would be eut in lengths to adapt them to the size of the chair seat to 
be made, | measure a Gardner seat, which is 17 inches from one side of 
the chair to the other and 16 from the front to the back. Could such size 
seats be made from veneers cut by these two methods, and have each layer 
one broad Seasons sheet of veneer without piecing either layer? 

A. Yes; I have frequently seen veneers cut by those methods eighteen 
and twenty inches broad, and even more, I think. 

XN Q. 102. How much. more; what is the widest. veneer cut by those 
methods ? 

A. I think I have seen veneers two feet broad eut by those methods. 

X Q. 103. Lf the Gardner seat was to be thirty inches square, would 
the layers then be one continvous sheet 1f made of-veneers cut by these 
two methods? 

A. Not unless they had thirty-inch veneers. 

X Q. 104. Are there any suc h size ae ry veneers cut by these meth- 
ods ? 

A. Not that I remember of seeing 

X Q. 105. Now take the other third process; how long 1s the longest 
log known to you from which vencers are cut by revolving the log towards 
the knife 

A. I haven’t changed my mind in that respect; I think, however, I 


> 


have seen veneers cut in that Way three or tour teet broad or in the diree- 


tion ot the grain. | 

XN Q. 106. When vou attempt to make the Gardner material out of 
these veneers cut by the last process, the widest of which vou say is about 
four feet, how would you make the Gardner material five feet wide, or 

five feet square, and have each laver one eontinuous piece ? 
260 A. I should cut the veneers into the size you want the seat and 
glue them together flatwavs as Gardner describes. I never have 
heard of a Gardner chair seat five feet square before. I think they average 
about fourteen to sixteen inches square. I don’t understand that any such 
requirement exists - that is, for a Gardner chair seat five-foot chair. 

X Q. 107. Do you limit the size to which the Gardner material can be 
made he ‘tore concaving and perfor: iting it ? 

A. For the purposes of ‘chair seat’ I limit the size to the requirements, 
or to the size of the chair-seat frames to which the seat is made and 
adapted. 

X Q. 108. How about the perfor: itions? Do you limit them to round 
holes, or does the Gardner invention embrace any shape hole that can be 
made, depe nding on the size of the seat and the ch: iracter of the wood ? 

A. Gardner does not show or describe any other than a round hole, and 
[ do not think any other shape is contemplated in the Gardner patent. 
The above is true, irrespective of the kind of wood employed or used in 
the Gardner seat. 

X Q. 109. What: is your knowledge of the strength and tenacity of 


wood veneers? What kinds of wood are the strongest and most tenacious? 
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A. I think rosewood is about as strone as any that is cut into veneers 
black walnut, hickory, mahogany, maple, and birch are strong m: aiitnte 
for veneers, 


Xx (). | LQ. \\ hat are the soitest or weak of wood veneers ? 
; SER are Te ae SF y : : , + Ee, ' ’ 
A. I don’t KNOW What 1s the soitest or weakest .: 2 is BO usual to cul 
> . | : : ° : ? 
soft, weak wood In veneers, [ Sf) oul thin! k white wood or basswood, OL 


wood of that eharacter vould be soit and weak. 
X Q. 111. When rosewood veneers are put together to make the Gard- 
ner material, the perforations could be much larger than those in 
261 the Complainants’ Exhibit Gardner Seat without weakening those 
veneers to any greater extent than the holes in that exhibit would, 
would they not ° 

A. I don’t think that the degree of streng | 
wood as to admit of any substantial difference in that respect. 

X Q. 112. Do vou distinguish between an invention, or the elements of 
an invention, and the possible advantages arising from an invention? 

A..Yes, 

X Q. 113. Are the advantages pointed out by you as arising from the 
Gardner seat in your answer to the 6th question 50 mM: iny elements of th 
alleved Gardner invention, or was it your intention in ,giving that answel 
to simply point out beneficial re sults or advantages arising from the inven- 
tion, but in reality distinct from it? | 

They are advantages nei out of the ' 
Gardner in his seat, and due to that combination; that is to say, the-com- 
bination of elements as described and claimed in the Gardner reissue pat- 
ent co-operate with each other in the manner di scribed by me so as To de 
velop the advantages enumerated. 

X Q. 114. These advantages, as you term them, are the incidental 
sults of what Gardner did ? 

A. They are the results sought and obtained by Gardner in his new 
article of manufacture, and are due to the construction deseribed, as ] 


} 
| 
i 


Jements as combined 


understand it. i 

X Q@. 115. Whenever you find three or more layers of veneers glued 
together, the grain of one layer crossing that of the other, mies into a 
concave-convex form, perforated, whether th: at article is used for a Gard- 
ner seat or not, vou would have such an article from which the same ad- 


vantages would arise as those pointed out in your 6th question, would you 
not 7 3 

“ *% Y . 7 . 3 . > # ’ . i? ’ " . + - i 

262 A. No; whenever I found three layers of veneers elued together, 


with their grains crossing, concave on the upper side and convex 
on the lower, adapted tO a ehair-seat frame, and pertorated, then | would. 
X Q. 116. Is it the adaptation to the chair-seat frame upon which you 
lay such stress and which you think I omitted from my question ? 
A. 3 lay stress on adaptation, ancl you did not confine your question tO 
three layers as described in Gardner’s patent. 


Adjourned to to-morrow, same hour 


—— “ " a . Re See ie ae Me eens ee patties 
Fae Sy Ne eee oe = Neer Ek AALS las 35 aoe See 2 a0 ba 


WILLIAM GARDNER ET AL. VS.. HERZ ET AL. 143 


York, Dec. 8th, 1881. 


Met pursuant to adjournment. 


> : } P . 
| resent ; + OULlLIsel as before. 


Cross-ex amin ation ot S. Y. kaittle eontinued by AY ie KOSTER : 


4 "] ; } - *) | 
XN ( d. L17 i. There is no doubt but that tne Crardner seat belongs tO the 
} . } . . 4 c : 
class ot - Cast = Wor Ik in CAOLTNeL AKT, Is tha re ? 


wae < reis: the work that « mploy - three veneers olued ~~. 


vith Peco gaacercly rossing Is an veneral class . but pressed work is broader b 
considerable in its scope of work; for instance, if the separate scales or 


; 1] re ; 
in pressed work @enerally were three or four times 


their boards emploved 


. } , } , =e . } » - dais + , . 
a> thiek as that which w ould answer the requirements o1 the ¢ rardner blea- 
| 


. . | } ? , } . 
terial it would be proper for pressed WOrkK Il SOMmMe Cases, as | understand 
e ; } ° 2 E : } § | ° 
it. f vou mean bY your question to ask whether the Grarcdne iy material 
. ' hs aa ee ee } “+h, +] 
belones to the class of material olued Up With the or Uns Cro ssing irre Spt Ct- 


ie diet 
ive of thiekness or adaptabilitv, [ answer ves. 


265 XN Q. 118. I give as my definition of pressed work the follow- 
ing: ‘ Pressed work is reegene composed entirely of veneers of 


elue, the erain of each veneer.is laid at right angles to that of the next, and 
the \\ hole being firmly and nents eluec TOO" ther, if Is ad Ve ry strong 
and durable material.” And my previous question was intended to ask 
the Gardner seat, or, if vou choose, the Gardner material, comes within 
that definition anel deser}] tion of pressed work. What have Vou to Say to 
that ? 

A. Yes, it takes in that description and goes beyond it, in my opinion ; 
that is tO say, it requires, as understand the Gardner patent _ that each 
laver should be a tiili veneer, and further, that the lavers rove eae should 

nn top of a seat 
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be so thin and heht as that the 
frame should ete) sone doin ie tomes 

Ld. M i def finit nof pressed work in theaboy © ¢ 
from the Belter patent No. L405 in the second pace, third paragraph. 
les, ete.” - Yesterday, in 


iestion was quoted 


> £¢ ' : | *y a } 
Belter speaks of “ each veneerand laid at rieht an 


] | ° ‘ 1 “ | . . 5 . 
explaining the nventor Creorgve (gardner’s ¢ le tinition Or expianation his 
— J 3 s A } “ 4 } ” . Pp Jz 
6} st Ans WeP., folio (Oo, del ts record. Vou laid “<Tress On (sardner’s expression 


© nich lle one,’ “the other two.” - Isn’t it fair to | 


‘6 iL. 77 }2 s&s dohnry lve ; e a Se } ‘6 
CaCI 1 the Beltel definition quoted DV me, and to und rstand rhat each 


av the same stress on 


) 


s5 . : . y 1 * e ae : © } a my E : > 
veneer signifies an entire whole Veneer : Wish you to connne vourself 


‘ 


to this definition quoted by me. 

A. No. I don’t think if IS. in) vie ot the pre issed work illustrated in 
that Very prt ni. The tex t of the grain ot each veneer la ving across the 
erain of the next veneer doesn’t make it follow in this case that the ve- 
neers were to be Ot ahiy CLVen breadth or were requ red to be ot al S] ecial 
breadth in the pressed work referred to like that deseribed and illustrated 

1D he ¢ tard I’ patent, 
P64 XQ. 120. In stating the elements of invention in the Gardner 
Reissue No. 9094, you emphasize the element of “ ready application ” 
by unskilled hands. Please state more fully t] 
application of the Gardner seat by.unskilled hands, then specify the 
methods of application requiring skilled hands in the application of the 


+ a] } a 4 
1 Various methods of ready 


same, 
A. I regard the ready application as a result of the elements of combina- 


7 


a 
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tion deseribed. And, as I understand it, all this seat requires to apply it 
to a seat frame is that it should be conformed in its outline by edge-trim- 
ming, if necessary, to the outline of the seat. frame ; that is, a simple edge- 
e that it certainly would not require special skill ‘to perform; being 
ed to the seat frame, I understand this seat has only to be braded 
or tacked down on top of the frame for the chair seat. | further under- 
that the above has been the general practice in the application of 


| : 
thus ntt 


ee 


these seats from the beginning in a very large proportion of chair seats 

sold and used. As to the requirement of skilled labor in the application 

Is seat, had the seat frame to he shaped or rabbeted especially for 

this seat in order to let it in in some special manner, then it would require 

e | labor. i support of the view expressed, | refer to the 9Oth line 
the specification : also to the O1st. 


X Q. 121. If the Gardner patent, was limited to the method of fitting 

into a rabbet in the chair-seat frame, and there was no description 

the patent of any other method of adapting it to the seat frame, would 

that or would it 

vof the Gardner invention ¢ 
Objected to as incompetent and inadmissible.) 

A. Unguestionably that would tend to limit its sale or narrow its gen- 


, 


eral application and value. 
965 X Q. 122. You seem to refer to the public use of Gardner’s 


chair seat: my question refers to the scope of the reissue patent 
No. 9094. Please answer with that explanation. 
Same objections, and also irrelevant.) 
A. I think so. 
X Q. 123. Do vou or do you not find in the Gardner second reissue 
No. 9094. and claimed therein as an element of Gardner’s invention, this 
alternative method of adapting the seat to chair-seat frames by fitting the 
me into a rabbet or nailing it flatly upon’the frame ? | 
A. Yes. 
Xx 124. The word “adapted” in the ftrst claim and the words in the 
second claim “as a new article of manufacture substantially set forth ” 
nify and include this double or alternative mode or method of securing 
the seat to the seat frame, do they not, In your judgment ? | 
A. Yes; that is to say, the seat 1s of such character when made and be- 
it is fitted that it is adapted not only to be secured on top of the frame, 
in a rabbet provided for that purpose, or in any known manner, 
X t). 125. What proportion of the welght of a person does a chair 
back support or sustain ? 
\. I should think not more than one-tenth of the weight of a person in 


X Q. 126. A chair-seat frame supports and retains the Gardner seat, 


> 


127. A chair-back frame supports and retains the chair back, does 


A. Yes. : 
X Q. 128. In these’ particulars the functions performed by the chair- 
re they not 


— 


= ai } | a » es ‘ ‘ ery ‘ ‘ 
rame and the chatr-seat trame are the saine, a 


not, in vour judgment, be a serious and detrimental limita- 


7 


——_——__ stain Nebo a BRA PL Vita wnat peer. diemacanieijertlbtetpsiiatnoniniameninnigsadm nies eee ads SEIS ui yp 
“< ses gto beat a : ei os : sf j mous z 2 OER aie TEE IES a ACE Ne UH en 
WILLIAM GARDNER ET AL. VS. HERZ ET AL. 145 
266 A. Yes, in those particulars. 


r 


X Q. 129. In your direct testimony in your answer to ques- 
tion 17 vou say the Baillie chair back has no flexible margin, how do you 
know whether it had a margin or not when it was first made ? 

A. I know if it had a margin it had no flexible margin by the thivk- 
ness and character of the material. | 

X Q. 150. In your answer to question 19 you speak of the Baillie 
chair back as being frail; when I assure you that this identical Baillie 
chair with this identical back has been in constant use in my father’s house 
from October, 1860, when it was made by Mr. Baillie, to the spring ot 
1881, when it was made an exhibit in this case, and during that time it has 
not oe n repaired, or changed in any way, would you say those facts showed 
strength or frailty in that chair back ? 

A. I couldn’t regard that as proving great strength in the back by any 
means ; because in the first place it is a parlor chair comparatively little 
used probably, or whether it was little or much used it was not likely to 
be subjected to hard usage, such as would prove it to be anything more 
than frail; for instance, I have a piece of furniture.known as a “ what- 
not,” which I have had in constant use for twenty years, and I believe it 
is In perfect order now, and yet it is the frailest piece of furniture I have 
in the house, notwithstanding its shelves are loaded with little souvenirs. 

X Q. 131. What would the followi ing words, when they occur in speak- 
ing of a chair seat mean, to wit, it “ possesses all the advantages of a 
cushion in adapting itself to the oat of the person ”—would these words 
convey to your mind the fact that a concave or a dishing-coneave form 
would be given to the seat ? : 

A. I think so; on the upper side. 

(Def’ts’ counsel notes the above quotation is from the Bramhill Patent 

No. 51132 on the last line of the first page and top of the second. ) 
267 X Q. 132. Canthe Gardner seat be glued to the seat frame and 
: make a good job? 

A. Yes. | 

X Q. 133. What do you understand by these words in the Gardner 
original patent No. 127045: “A slightly concave configuration may be 
given to the seat?” I refer specially to the word “ configuration.” 
oy ae ee it means “ hollowed ” or “ dished out.” 

X Q. 134. Would the following words, when used in relation to a chair 
seat, convey to vour mind the meaning that a hollowed or dishing form 
could be given to the seat, to wit: ‘And also capable of being stamped in 
any desired configuration ?”’ 

A. No. 

X Q. 135. What would the word “ configuration ” then mean in the 
above sentence quoted ? 

A. Some figure st: amped or embossed into a plain sur face. 

X Q. 136. You give to the word “ configuration,” then, two meanings, 
do you? 

A. No. 

X Q. 137. You said, in relation to the Gardner patent, it is a hollow, 
and in answer to Q. 134 and 135, you say it is not a hollow but a stamp 
on a plain surface ? 
4358 LO 
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A. The configuration in the Gardner patent was deseribed in the words 
quoted as shghtly concave configuration. It 1s not so deseribed in thi 
words quoted in (). BER 7 | 

Xx (). ios. In relation tO the l’armer ana the ‘Tice seat, you Say they 
must be specially made to fit the chair seat frame for which they are in- 
tended. Isn’t this true, also, of the Gardner seat, when you take into con- 


sideration the fact that small Gardner seats will only fit small chairs and 
round seats will not fit square chairs. nor shield-shape seats would not fit 


square nor round ? 


Yar ° tk. m4 . 
26s A. It is true of Gardner seats that some of them are made w ith 
the concavity of a size larger than some very small seats, and while 


such a seat could be adapted by simply trimming, I think that would 


straining the adaptation beyond what was intended by the patent ; and, 


| 
it? 


furthermore, there are Grardner seats put upon the market of eireular Out- 
line, I think, which would not be adapted to a chair-seat frame very much 
larger and square. As to the shield-shape seat, I don’t see any difficulty 
in adapting that, if the seat was large enough, to the ordinary bent chair- 


seat frame. It would only have to be trimmed a little more on the front 


edge. I want it understood that I regard these cases as the exception and 
not the rule in regard CO the . adaptability of the Gardner seat. And, 


further, that I know it 1s the custom of Gardner & Co. to manufacture 
their seats and to put them upon the market with the variations of sizes 
and shapes suggested in the question,-and yet that they are adapted to 
various seat frames of the classes for which they are intended. 

X (). 139. And this statement is, 1D fact, the truth about all the ehair 
seats shown in the patents offered in evidence by the defendant ? 

A. No, it is not; it isn’t true in regard to any of them. 

X Q. 140. What I refer to is that all the chair seats shown in the pat- 
ents offered in evidence by defendant are adapted to the class of chair-seat 
frames for which they are intended; is that true? 

A. What I mean in regard to the Gardner seat peculiarity as to adapta- 
bility is, that while it is made up or finished with a concave-convex centre, 
that it has above that concave centre a margin in a plane adapted to lie on 
a chair-seat frame, and of such breadth and thickness as that it may be 
fitted and applied to a large number of different shaped chair seats and of 

a great variety of different sizes, which is not true of the seats re- 
269 ferred to, but the reverse, viz, that they are only adapted to the in- 

dividual or special chair-seat frame for which they are made or fae 
similes thereof. | 

(Defendants’ counsel offers in evidence the Gardner round seat, and 
same is marked “ Defendants’ Exhibit Gardner Round Seat, J. D., No- 
tary Public. 

Also, shield-shape seat, and same is marked ‘ Defendants’ Exhibit Shield 
Seat, J. .. Notary Publie.’’) . 
BS £. MITT LA. 
Subseribed and sworn to before me this 8th day of December, 1881. 

JOHN DELAHUNTY. 
Notary Public, AS AS ity and County. 
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COMPLAINANTS EXHIBIT ORIGINAL APPLICATION. 


Department of the Interior, United States Patent Office, to all to whom 


ee om Rages. Evrae 
these presents shall come, Preetinge ;: 


This is to certify that the annexed is a true copy from the files of this 


° | >] } ~ ] 
othee of the file-w Pap pr rand contents. in the matter of the letters patent 
+ \ va. \ 1. ‘ . ? .% . Boke } ; ] Ss . " \ * a i, 
ranted George Gardner, ass’or of two-thirds of his rieht to Gardner & 


} 
‘ - a 1 ew >) “2 @ y FD ie) = tia ae : , _ aoe ere es 
(Giardner, Mav 21, 1872, No. 127045, for improvement in chair seats. 


In testimony whereof l. kK. Ni. Marble. (‘ommiussioner of Patents. have 


1 +] ' cf’ es . a ee 
caused the seal Ol the Patent (thee to be hereunto athxed this hftth day Ol 


° t > 4 | 4 } . a 
Aucust, In the vear or our Lord one thousand ejoht hundred and ei@nty- 
: 41 z : ? ' 4 os eK 4 1. } sa ote 
one, and of Lhe lndepencence of. the | nited States the one hundred and 
sixth, 


[SEAL] EM. MARBLE. 


( OLlLULISS@TOILET , 


ry ‘ . . ’ yy . » oN ee . 
lo the ( OmMmMissioner of Patents. lL nitedt States of Lmeriea : 


rg uy . : i ‘ \ | P ‘ a | } ’ > 
| he petition of Creoreve Gardner, ot (xlen G LrPaner, Hunterdon ¢ Pie New 
a x rr} ate ; 
Jers vy. resp ettulls represents ; nat your petitioner has invented a hew 


; , an - 5 a 
and usetul ehan “—@Catl, whieh Lié VeTLiN HDenevVves Dhas never betore heen 


: ; : : , < o Ae 
known or used prior to the invention thereof by your petit1oner ; he there- 
& 5 , + lo ly 4] Fs ad > > 7 + m. + : 

rore prays that letters patent Or the t nited States of Ameriea ay be 


os 


granted to him therefor, vesting in him and his legal representatives and 


} } 


assigns, the exclusive right to the same upon the terms and conditions ex- 
pressed in thi acts of Congress In that ease made and provided ; he having 
paid fifteen dollars into the Treasury, and otherwise complied with the re- 
quirements of the said acts; and I do hereby ccnstitute and appoint 
Messrs. Edson Brothers, of Washington, D. C., my sole and lawful attor- 
neys to present and. prosecute this application for letters patent to final 
issue, With authority to make all such alterations thereof and amendments 
thereto as may be required ; to sign my name to the drawings, and to re- 
ceive all communications from the Commissioner of Patents in this case, 
and the letters patent thereon when granted. 
GEO. GARDNER. 


[ Stamp, 5V0c 
262 OATH. 


COUNTY OF HUNTERDON, 
State ot Ni it’ Jerse wv. woe 

On this sixteenth day of November, 1871, before me, the subseriber, 

duly qualified to administer oaths, personally appeared the within-named 

George Gardner, and made solemn oath that he verily believes himself 


to be the original and first’ inventor of the within-deseribed chair seat, 


‘and that he does not know or believe that the same was ever before known 


or used: and that he is a eitizen of the United States. 
WILLIAM S. BROWN, 
Justices of the Peace. 
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To all whom it may concern : 

Be it known that I, George Gardner, of Glen Gardner, in the county of 
Hunterdon and State of New Jersey, have invented a new and useful 
chair seat; and I do hereby declare that the following is a full, clear, and 
exact description thereof, which will enable those skilled in the art to which 
my invention relates, to construct the same, reference being had to the ac- 
companying drawing and to the letters of reference marked thereon. 

igure 1 is a plan view having two sections, the first showing the can- 
vas and the second the middle laver of veneer. 

Figure 2 is a longitudinal section taken online a2 x of Figure 1. 

Similar letters of reference refer to like parts in both of the figures. 

This invention relates to chair seats, and it consists in constructing a 
seat out of veneers of wood with the grain running across each other and 
glued together, either with or without sheets of canvas between the said 

veneers, as will be more fully hereinafter described. 
wis I have shown in the drawing accompanying this specification, 
three layers of veneers, they being represented by the letters A, B, 
and C, and two sheets of canvas, D and E. | 

The grain of the veneer A runs across that of veneer B, as shown in 
the second section Firure 1, and the grain of veneer B across that of ve- 
neer C, as shown in Figure 2.. Veneers when thus arranged, that is to say, 
with the grain running in diverse directions, will make a seat which, for 
strength and economy, will be found to be a very useful improvement ; 
when, however, still greater strength is desired I place, alternately, a 
sheet of canvas between the veneers, as shown at D and E, and then glue 
them together as.before. 

The seats may be left solid, or perforated after some design, agreeable 
to the fancy of the one having them made. A slightly concave configura- 
tion may be given to the seat, as shown in Figure 2. | 

Seats thus made do not cost as much as those that are made of cane, 
and besides, are better by far, in point of durability. 

The veneers rest upon.a shoulder, 7, of a frame, F, which surrounds 
them. 

Having thus described my invention, what I claim and desire to secure 
by letters patent is: 

I claim a chair seat constructed of veneers of wood, with the grain run- 
ning crosswise of each other and glued together, either with or without 
the canvas, as described, all substantially as herein set forth and shown, 
and for the purpose specified. 


[n testimony whereof I have signed my name to this specification of 
my invention, in the presence of two attesting witnesses, this 16th day of 


< 


November, 1871. 
GEC » GA RDN ER, Inve ntor. 


Witnesses : 
l. JoHN TEATS. 
2? ALBERT STEPHENS. 
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274 . (No. 1.) U. S. PATENT OFFICE, 
24. Washington, 2D. Ba: November 23d, L871. 


GEORGE GARDNER 
(Care of Kdson Bros.), Washington, DD. Be ° 
Please find below a communication from the examiner in the matter of 
your application for letters patent for a ‘chair seat,” filed November 20, 
IS71. | 
Very respectfully, 
( ommiassione Fé 


EXAMINER’S Room, No. 104. 
A elaim tor the invention above referred to, when limited to one mode 
of construction and the description In the specification so limited, will be 


duly considered, and as new advised will be allowed. 


ia T. FALES, Hvaminer. 


CoM. .OF PATENTS: | 

Sir: In the matter of the application of George Gardner for a patent 
tor a “ chair seat,” filed on the 20th ult., we desire to cancel the draw- 
Ine, and tile in its =tead the one accompanying this amendment > We also 
desire to amend the specification by erasing from the specification all after 
line 1, page 2, down to the signatures, and insert in lieu thereof the fol- 
lowing, to wit: 

Figure 1 is a plan view partly in section, the section showing the mid- 
dle laver of veneer. 

igure 2 is a longitudinal section taken on the line x x of Fig- 


ure 1. 
275 Similar letters of reference refer to like parts in both of the fig- 
ures, 


This invention relates to chair seats; and it consists in constructing a 
seat out of veneers of wood, with the grain running across each other and 
olued together. | 

[ have shown in the drawing accompanving this specification three lay- 
ers of veneers, they being represented by the letters A, b, C. 

The grain of veneer A crosses that of veneer B, as shown In section in 
Figure 1, and the grain of veneer B crosses that of veneer C, as seen in 
Kigure 2; veneers when thus arranged, that is to say, with the grain run- 
ning in diverse directions, will make a seat which tor economy and du- 
rability will be found to be a very useful improvement. | 

The seats may be left solid or perforated after some design agreeable to 
the fancy of the one having them made. A. slightly concave configura- 
tion may be given to the seat as shown in Figure 2. 

Seats thus made do not cost as muchas those that are made of cane, and 
are better by far in point of durability. 

The veneers rest upon a shoulder 7, of a frame, F, which surrounds them. 

Having thus described my invention, what I claim and desire to secure 
by letters patent is : : 7 

As a. new article of manufacture a chair seat constructed of veneers of 
wood, with the grain running crosswise of each other and glued together, 
all substantially, as set forth and for the purpose specified. ' 

EDSON BROS. 
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(No. 1.) Washington, D. C., Dee. 14, 1871. 
GEORGE GARDNER : 
(Care of ledson Bros. ). Washington. I) Os 
Please find below a copy of communication from the examiner in rela- 
tion to your application for a patent for a chair seat, filed Nov. 20, 1871. 
Very respectfully, 


( ominissioner. 


KXAMINER’S Room, No. 104. 


The amendments presented in the above-named application cannot be 


examined in connection with the new drawine. as it is entirely destitute of 


the letters ot reference, 
J. T. FALES, Avaminer. 


277 U.S. Patent OFFICE. 
Application of George Gardner, filed Nov. 20, 1871. 
CONTENTS OF THIS FILE: 


1. Application. 
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Inventor: Geo. Gardner. 
Invention : Chair seat. 
Date of payment: 
Final fee: 20. 

Solicitor: 

To Inventor: Edson Bros. 


219 Class 62. 1871. F ales. 1767. 


No. 127045. H 168. 
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George Gardner, ass’or of 3 of his right to Gardner & Gardner, of Glen 
Gardner, county of Hunterdon, State of New Jersey. 


REESE AGREES SSE a ne Nov. 20, 1871. 
SEER net TES TERE et a ee se o 
Sse os ec aweeudenen wads ; 2: 
Specification TPO Sn RE OT Oe PRS Tae Ne OE er eT * 
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RARE TSS te EMRE AS ce SUP a a - 4 8 
Cert. dep 1 PSL GTOSE SON AI Ee SE Cag CER ON Sa Php Ae Ce Oe AS 


SN a a ee Nov. 20, 1871. 
Add’] fee cert EE apne e e ee ered eats ag Pe Oe Se ee a: 
es as dei esate ba dewaiansiavanens .... May 6, 1872. 


Issue Grinnel] Dec. 16—71. 
4 patented May 21, 1872. 
Recorded vol, P page 


Circular Dee. 18, 1871. | 
EDSON BROS., Present. 


( Across the face :) Reissued Julv 4, 1876. No. 7203. 


Letter, Nov. 23d. IS/l. 
Letter, Dee. 14, 1871. 


” 


(Aeross the face :)- [mprovement in chair seats. 
L871. 


2RO COMPLAINANTS EXHIBIT APPLICATION FOR GARDNER PATENT 
No. 127044. 


Department of the Interior, United States Patent Ofhee, to all persons to 
whom these presents shall come, greeting: 

This is to certify that the annexed is a true copy from the files of this 
office of the file-wrapper and contents in the matter of the letters patent 
granted George Gardner, ass’or of two-thirds of his right to Gardner & 
Gardner, May 21, 1872, No. 127044, for improvement in chair seats. 

[In testimony whereof I, E. M.. Marble, Commissioner of Patents, have 
eaused the seal of the Patent Office to be hereunto affixed this fifth day ot 
August, in the vear of our Lord one thousand eight hundred and eighty- 
one, and of the Independence of the United States the one hundred and 
sixth. 


[SEAL. | E. M. MARBLE, (Commissioner. 


L152 WILLIAM GARDNER ET AL. VS. HERZ ET AL. 
28] | PETITION. 


To THE COMMISSIONER OF PATENTs. United States of America: 


The petition of George Gardner, of Glen Gardner, in the county of 


Hunterdon and State of New Jersey, re spec ‘ttully represents, that your pe- 
titioner has invented a new and use faa) improvement in chair seats, which 
he verily belie ‘ves has never before been known or used prior to the inven- 
tion thereof by your petitioner ; he therefore prays that letters patent of the 
United States of America m: LV ‘he eranted to him therefor, vesting in him, 
his legal representatives and assigns, the exclusive right to the same, upon 
the terms and conditions expressed in the acts of Congress in that case 
made and provided ; he having paid fifteen dollars into the Treasury, and 
otherwise complied with the requirements of the said acts; and he hereby 
constitutes and appoints Messrs. Edson Brothers, of Washington, D. C., 
his sole and lawtul attorneys, to present and prosecute his application for 
letters patent to final issue, with authority to make all such alterations 
thereof and amendments thereto as may be required; to sign his name to 


the drawings, and to receive all communications from the Commissioner of 


Patents in this case, and the letters patent thereon when granted. 
GEO. GARDNER. 

[Stamp, 50c. ] 

252 OATH. 


County OF HUNTERDON, 
: State of New Jerse Y, S82 

On this fifteenth day. of January, 1872, before me, the subseriber, duly 
qualified to administer oaths, personally appeared the within-named George 
Gardner, and made solemn oath that he ve rily believes himself to be the 
original and first inventor of the within-described improvement in chair 
seats ; and that he does not know or believe that the same was ever before 
known or used: and that he is a citizen otf the United States. 

WILLIAM S. BROWN, 
Justice of the Peace. 


Specification of George Gardner, of Glen Gardner, in the county of 


Hunterdon and State of New Jersey, for improvement in chair seats. 


This invention relates to an improved seat for chairs, ete., and it con- 
sists of layers of veneering each alternate one of which has its grain run- 
ning in an opposite direction to that of the intermediate one, in combina- 
tion with one or more layers of textile or fibrous material, substantially as 
hereinafter more fully set forth and claimed. 

Figure 1, in the annexed drawing, illustrates a plan view of my im- 
proved chair seat, with a part of the upper or top layer of veneering 
broken away, exhibiting a layer of canvas, or other textile material, and 
a portion of said canvas removed, showing a second layer of veneering 
with its grain running in a contrary direction to that of the said top layer, 

and 
285 Figure 2 re presents 4 Wasiiiuailhes il, vertical section of the same. 
Like parts in the two figures are designated by similar letters. 

To enable others to make and use my invention, I will proceed to de- 

seribe it. 


—_ = . 
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In the accompanying drawing I show three layers of veneering, A, B, 
C, and a single layer of canvas, E, which are glued together and secured 
within the frame D. | | 

In practice the layers of veneering and canvas may be increased in num- 
ber, if desired. 

Any textile or fibrous material may be made to serve the purpose of the 
canvas, but I prefer the canvas, as it is both cheap and durable. 

Although the seat has been described as being applicable to chairs only, 
still I do not confine myself to its use in any particular article of furniture. 


she . 
[f desired the seat may be perforated for ventilation and ornamentation. 
Having thus described my invention what [ claim and desire to secure 

by letters patent is: 

An improved seat, consisting of lavers of veneering, the grains of which 
run in opposite directions, in combination with one or more layers of tex- 
tile material substantially as herein shown and described. 

[n testimony whereof I have hereunto signed my name this 15th day 
of January, 1872, in presence of two subscribing witnesses. 

[Inventor : | 

GEO. GARDNER. 

Witnesses : 

PHinie G. Vroom. 
JOSEPH H. GARDNER. 
284 Memoranduin of fe paid at {}. S, Pate nt Office. 
$20. Hand. 


Inventor: Geo. Gardner. 
Invention: Chair seat. 
Date of payment : 
Kinal fee: 20, 
Solicitor : 
To inventor: Edson Bros. 
285 U. S. PATENT OFFICE. 


Application of Creorge Gardnéer.— Filed Ap'l b, L871. 
CONTENTS OF THIS FILE: 


1. Application. 
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Last 

No. 127044. 13d 

George Gardner, ass’or of 5 of his right to Gardner & Gardner, of 
Glen Gardner, eounty ot Hunterdon, State of New Jersey. 


CHAIR SEATS. 
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Examined April 13, 1872. J. T. Fales. 
2 issue. Knight. April 13, 1872. 
4 patented May 21, 1872. 
Recorded vol. », page 
Circular April 15, 1872. 
EDSON BROS., Present. 


(Across the face:) Reissued July 4, 1876. No. 7202. 
287 COMPLAINANTS EXHIBIT REISSUE APPEAL. 


Department of the Interior, United States Patent Office, to all persons 
to whom these presents shall come, greeting : : 

This is to certify that the annexed is a true copy from the files of this 
office of the appeal to the examiners-in-chief, in the matter of the applica- 
tion for the reissue of letters patent granted George Gardner, May 21, 
1872, No. 127045, for improved chair seat. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this fifteenth 
day of July, in the year of our Lord one thousand eight hundred and 
eighty-one, and of the Independence of the United States the one hundred 
and sixth. 


[SEAL. ] KE. M. MARBLE. 


Commissioner. 


Le 


tee, 


\ 
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288 NEW York, Dec. 16, 1879. 


Hon. Com’R OF PATENIS: 
Str: In the reissue application filed Oct. 30, 1879, of my chair-seat 


patent, granted May 21, 1872, I hereby appeal from the-decision of the 
examiner to the examiners-in-chief, the claims having been rejected a second 
time Dec, 5, 1879. The following reasons are given: 

Ist. The patent, as originally granted, was re-issued July 4, 1876, with 
six claims. The state of the art was not set forth properly therein; the 
claims had been multiphed and stretched until: holes were torn in them ; 
still, their defects were not officially observed. It appears now to be with 
bad grace that the Patent Office rejects two concise and carefully-drawn 
claims upon the references only that are given in the spectication, as show- 
ing the state of the art more fully than previously known officially, and 
that after the specification points out the features of novelty and utility. 

2nd. No one reference shows the device of either claim ; hence, such claim 
is not anticipated, upon the well known principles that a combination of 
devices is not anticipated by the separate elements, or that an article hav- 
ing certain inherent features is anticipated by numerous articles having 
each one of the separate features. That henee, the objection is to be re- 
varded as only an opinion that the device is lacking in patentability. 

3d. Utility, possessed In a superior or unusual degree, may safely be 
regarded as accompanied with novelty and patentability, because the 
superior utility would have ensured a sale; and the absence of these goods 

from the market before the invention otf Gardner, is reliable evi- 
289 dence of novelty ; and the unprecedented appreciation of these seats, 

even in the chairs of the examiner-in-chief, and their world-wide 
sale, probably millions, has established their unusual utility and indirectly 
their novelty, for the reasons aforesaid. 

ith. That the examiner erred in rejecting the reissue application when 
the references cited in the specification gave the whole truth of the state of 
the art, and pointed out the features of novelty, in view of what had pre- 
ceded the applicant’s invention. | 

5th. That great utility being a known property of the seat, and the 
novelty being carefully defined, that the examiner erred in not appreciat- 
ing the patentability, and that his decision should be reversed. 

GEORGE GARDNER, 
Per LEMUEL W. SERRELL, Atty. 


290) COMPLAINANTS EXHIBIt RErssuE DEcISION. 


Department of the Interior, United States Patent Office, to all persons to 
whom these presents shall come, ereeting : 


This is to certify that the annexed is a true copy from the records of 
this oftice of the decision of the examiners-in-chief, in the matter of the 
application for the reissue of letters patent granted George Gardner, May 
21, 1872, No. 127045, for improved chair seat. 

[In testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto attixed this fifteenth day 
of July, in the vear of our Lerd one thousand eight hundred and eighty- 
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one, and of the Independence of the United States the one hundred and 
sixth. 
[SEAL.] ~ : E. M. MARBLE, 


Coimimiéissione Tn 
2Q] No. D796. 
U.S. PATENT OFFICE, Jan. 21, 18380. 


7 


Betore the examiners-in-chief on appeal. 


Appheation of George Gardner for a reissue of reissued patent No. 7203— 
original patent No. 127045, dated May 21, 1872—application filed Oc- 
tober Y. LS7%, Imp'd ehair seat. 


The original claim of the patent of Mav 21, 1872, was as follows : 

As a new article of manufacture, a chair seat constructed of veneers of 
wood with the grain running crosswise of each other and glued together, 
all substantially as set forth and for the purpose specified. 

This was expanded on reissue, and multiplied into six claims, as fol- 
lows: 

1. As a new article of manufacture a bottom for a seat, constructed of 
two or more veneers or thin layers of wood, with the grain of the one layer 
crossing that of the other, and the whole secured together with an adhesive 
substance substantially as set forth. | 

2. As a new article of manufacture. A bottom fora seat frame con- 
structed of two or more veneers or thin lavers of wood, with the grain of 
the one layer crossing that of the other, said lavers being secured together 
by an adhesive substance, and having perforations formed therein for the 
purpose of ventilation or ornamentation, substantially as set: forth. 

5. The combination of a seat bottom, econstrueted of two or more ve- 

neers, or thin layers of wood, with the grain of the one layer cross- 
292 ing that of the other, and the whole secured together by an adhe- 
sive substance, with the frame of the seat substantially as set forth. 

4. The combination of a seat-bottom, constructed of two or more ve- 
neers or thin layers of wood, the grain of the one layer crossing that of the 
other, and the whole secured together by an adhesive substance, and pro- 
vided with perforations for the purpose of ventilation or ornamentation, with 
the frame of a seat, substantially as set forth. 

5. As a new article of manufacture, a wooden bottom for seats, pro- 
vided with perforations for the purpose of ventilation or ornamentation. 

6. As a new article of manufacture, a seat-bottom constructed of two 
or more veneers or thin layers of wood, the grain of the one layer crossing 
that of the other and secured together by an adhesive substance, said bot- 
tom thus formed having a curved or concave configuration on its upper 
side, substantially as set forth. 

Applicant now proposes to again reissue and to reduce the number of 
claims and their scope as follows : 

Ist. As a new article of manufacture, a chair-seat formed of lamina of 
wood with the grain crossing, glued together and concave on the upper 
surface and convex.on the lower surface, adapted to a chair frame, sub- 
stantially as set forth. 
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2nd, A chair seat made of lamina of wood glued together with the grains 
in one layer erdssing those of the next, concave on the upper surface, con- 
vex on the lower surface, and pertorated, as a new article of manufacture, 
substantially as set forth. 

The examiner does not profess to have added anything to what is set 
forth in the specification showing state of the art. He, however, re- 
fers toa holding by Blatchford, /., in U.S. cireuit court, and which has 

unfortunate ly appeared in nc by which a preliminary injunction 
293 is refused to restrain infringers of the first five claims of Gardner’s 

- 3 reissue patent, on the ground that they cover nothing patentable 
not shown by Mayo’s patent ot December 26, 1865. 

This by no means shows a final or conclusive adjudication on the patent- 
ability of the subject-matter embraced in those claims, 

Mayo himself was anticipated as to the material covered by his patent, 
and he merely suggested that this old material would form a “ firm material 
for numerous articles, and a them chairs.” 

This was as well known before he made that suggestion as after. He 
gave nothing to the art or the pub lic. He did not conceive himself nor 
did he hint of any peculiar way in which the material could be so used. 

No forming it into chair seats and perforating and moulding. 

The specific article made under Gardner’s patent are now so well and 
favorably known to the public, was to all intents and purposes “a new 
article of manufacture.” The material was one distinctive feature. 

The forming it so as to be adapted to ordinary chair-bottom frames and 
giving it the proper shape for a seat was another feature. While the per- 
forations were an additional feature which might be added or omitted 
without particularly affecting the real character of the new article as an 
invention. 

That this presents patentable matter is not, in fact, questioned by the 
holding. 

But though not covered by Mayo’s origin: “a patent, 1t"is supposed to be 
found and embraced in the reissue to his assigns August 18, 1868, Divis- 
ion EK, in which a chair is shown in the drawing and referred to in the 
specification as made of this material. 

The practice of the office in allowing a reissue, in some eight 
294 divisions, of a patent which only set forth and claimed the applica- 
tion of scale poards or veneers in layers, the direction of whose 
grains is crossed or diversified, and which are connected together, forming 
a material for the construction, lining, or covering of land and marine 
¥ structure, is not for us to defend or condemn. 
Under the present practice of the office, we should consider this matter 

' relating to a chair: in Division E—bevond what appears in the original 

patent—would be held to be objectionable new matter. 

The chair shown in the drawing appears to have its whole frame and 
rocker, seat and back, constructed of this patented scale board. 
And in the specification sets forth that the bottom “ may be formed of 

a flexible material made up by the adhesion of two or more thin layers of 

wood, having the grain crossed or diversified in direction and united by 

suitable cement. : 

And the chair back may be formed in the same way, whereby a back 
is produced possessing great strength, and practically homogeneous and 
jointless from end to end. 
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Now, the question is, whether applicant, in the face of the publica- 
tion and knowledge that chair frames and backs and bottom could be made 
' of this material, and of the state of the art as acknowledged, exercised 


any invention in uniting the various features and qualities exhibited 
his chair seat. 

As before suggested, Gardner’s chair seat was a distinctive and nov 
article. 

There was nothing like it in the market. 

Chairs might have been built up with laminated seats and with solid 
pressed seats of similar shape, and with perforated seats. 

: But there were no independent ehair seats of this, or equivalent mMa- 
terial, formed and shaped as described to be, put on-the market by them- 
selves, and ready to be attached to chair frames. 
995 They did not take the market as component parts of chairs, but 
as seats, ready to be fitted and affixed to chairs. 

As such, the ofhce oe them patentable over anything shown by 
Mayo or known or used by the public. 

The opinion of Judge Blatchford does not condemn the sixth claim of 
applicant’s reissued patent, and this, wes see, is in substance what Is now 
embraced in the claims presented. 

[It is also substantially what was embraced in the original patent, and 
the opinion referred to can only be held to inferentially question the 
same. 

The present application may then be considered as an effort to get back 
to first narrow grounds, and puc the patent: in the best shape to go prop- 
= be ‘tore the court. 

e think the reissue shot ld be allowed, and reverse the decision of thi 
examiner. 
m. us BB. CLAREE. 
V. D. STOCKBRIDGE, 
H. H. BATES, 


Lvamine rs-iii- hic - 


296 COMPLAINANTS EXHIBIT SEyMOUR-Woop PatrEeEntr.—J. D.. 
Notary Public. 


Department of the Interior, United States Patent Office, to all persons 
to whom these presents shall come, greeting : 

This is to certify that the annexed is a true copy from the records of 
this office of the letters patent granted Henry [. Seymour, March 29. 
1864, No. 42150, for improvement in chair seats. | 

[n testimony whereof I, E. M. Marble, ¢ aR Ee of Patents, have 
eaused the seal of the Patent Office to be aftixed this twelfth dav of Sep- 
tember, in the year of our Lord one thousand eight hundred and eighty- 
one, and of the Independence of the United States the one hundred and 
sixth. | | 

[SEAL. | KE. M. MARBLE. 
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United States of America to all to whom these letters patent shall come: 

Whereas Robert Wood, of West Troy, New York, has alleged that he has 
invented a new and usetul Improvement In chairs seats (he having assiened 
his right, title, and interest in said improvement to Henry I. Seymour, of 
Troy, N. ¥.,) which he stated has not been known or used before his ap- 
plication ; has made oath that he isa eitizen of the United States; that 


¥ . } ,° ’ ’ ’ . . > . _. 
he does verily believe that he. ts the original and iivst inventor or discoy- 


| ] 


erer al the sacl LM prov: ment. and that the same hath not, to the best oj 


| | by ] 


his knowledge and belief, been previously known or used; has paid into 
the Treasury of the | 
J t 


sented a petition tO the ( ‘ommmiussioner ot avtents, signifying cl desire of 


y . 


nited States the sum of thirtv-tive dollars. and pre- 


obtaining an exclusive property 1n the said improvement, and _ praying that 
a patent may be granted for that purpose. 

These are, therefore, to grant, according to law, to the said Henry L. 
Seymour, his heirs, administrators, or assigns, for the term of seventeen 
years from the twenty-ninth day of March, one thousand eight hundred 
and sixty-four, the full and exclusive right and libertv of making, eon- 

structing, using, and vending to others to be used, the said im- 
298 provement, a description whereof is given in the words of the 

said Robert Wood in the schedule hereunto annexed, and is made 
part of these presents. 

In testimony whereof I have caused these letters to be made patent, 
and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this twenty-ninth 
day of March, in the vear of our Lord one thousand eight hundred and 
sixty-four, and of the Independence of the United States of America the 
elghty-eighth. 

| SEAL. | J. E> UGE. 

Sseere tary of thre Interior. 

Countersigned and sealed with the seal of the Patent Office. 

D. P. HOLLOWAY, 


oN ° ° . a 
( OilidliISSioVies Of; Pate nts. 
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INTERNATIONAL EXHIBITION—PHILADELPHLIA, 1876. 


The United States Centennial Commission has examined the report of 
the judges and accepted the following reasons, and decreed an award in 
conformity therewith : 

PHILADELPHIA, -Vov. 16th, 1876. 


REPORT ON AWARDS. 


Product: Seats for chairs, settees, and railway cars. 
Name and address of exhibitor: Gardner & Co., New York. 
The undersigned, having examined the product herein described, .re- 


spectfuliy reeommends the same to the United States Centennial Commis- 
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sion for awards for the following reasons; viz: For neat and serv- 


‘ 


5300 iceable perforated wood seating for halls, churches, railway cars, 
and general use, combining great durability with reasonable price. 
THEODORE SNYERS, FIs, 
Signature of the Judge. 


Approval of group judges. 


. THONET. 
A. DE ROCHAMBEAU., 
THEODORE SNYERS, F Its. 


A true copy of record, 
FRANCIS A. WALKER, 
Chief of the Bureau of Awards. 


Given by authority of the United States Centennial Commission of 

Awards. 3 

J. R. HAWLEY, 

; President. 
A. T. GOSHORN. 

Director-Ge née ral, 

{ SEAL OF THE UNITED STATES | J. L. CAMPBELL, 

| CENTENNIAL COMMISSION. | Secretary. 
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BILL. 


yi 


M Cash bought Ot Herz & Company, 1 Hu ‘turers and pacentees 
—— and |) rrorayl hree-ply Ve@neCe] ehal f i he -. SeTTCeS, { icf i 
atines of all kinds. Also three-ply veneer grocer’s scoops. 513 to 521 | 
East 291 street. bet. Ist & Pd ave nu ‘ae a 440. a8 forated and elastie 
veneer seats : 4 
ee a te Be seta 965 | 
5 EES NEC MEY TR ee GOA lg PE co 57 C7 Pa ee OO ae | 
R5 
Paid. 
HERZ & CO. 
Per 1.°% it. 
Shipped. 
No agent allowed to collect ey for us without our written order. 
All bills unsettled at maturity will be drawn for at sioht 
> } m7 “a 
(Here follows diagram marked page 3033] 
, 
oO4 COMI INANTS EXHIBIT SEYMOUR AND Woop PATEN’ 
Department of the Interior, United States Patent Office, to all persons to o 
whom these presents shall come, greetin; : 
2 
This is LO eertifyv that Lt mexed =] a true cop tr mh the reeord: ot 
this othee of the letters pat ‘hi oranted Hen tm) Our. Miareh ?9 1s6-4. 
No. 12150. for jmMpro tT ih eCnair seats 
[n testimony whe Ol a Ki. M. bari le, ommMIsslone} Ol DP: rent have 
eaused the sea] of the Patent ( th I) tixed tilis 1 vel {tl cis V ray Sep 
tember. in the vear of our Lord on yusand ele hundred ind cighty- 
one, and of the In de pende ce of the | ed State Line OM hundredth and ; 
sixth. 
(SEAL. | KE. M. MARBLE 
L ) 
Com sioner. ' 
U] ited States ot America to li to nom. the letters patent shall P 
yh i, 
305 Whereas Robert Wo \\ Lroy, New York, hasalleced y 
that le has invented ; new and useful 3 nprovement 1 hair si its P 
(he havine SS] 0") ed hi ae title and jnteres! iD - Li] imiproveme nt to 
Henry I. Seymour, of ‘Tr N. ¥.), whieh he stat has not been known 
or used a tore ijis Ap! I Lion I is Nniade ¢ ith theaf aT ; a itizen “f the 
L’nited States; that he does verily believe that he is the original and firs 
inventor or discov r ol the said ! proy nent, and that the Same —- 
not. to the best of his knowledge and belief, been previously known or 


sum ot thirty- 
ssioner of Patents sloni- 


ae 
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WILLIAM 


: . . > ] . - . : ; } . sae : ° . ? . . ; - . 
fying a desire of obtaining an exclusive property 1n the said lmiprovement, 
and pras io that ra patent may ve vranted tor thal purpose, 


4h <) }* | 3, > | ; . romps . ° F “+ + ¢ a ; i] — 
i nese are, There tore, tO Grant, accoraing’ to law, to the said Fienry 


s 
~ 


AhA hia 


‘>, bd ; S , .¥ ' i. - . ‘ * . . ; & 4 — 
BOG [. seymour, his neirs, acdiministrators, or assions, for the term ot 
‘oht hundred and sixtv-four. the full and exclusive ric 1 owe 
sana ewrht hundred and sixtv-tour, the Tuil and exclusive richt aud itboerry 
ot making, COST ructing Usihoa, and Veli Woe tO orners to be usect, l he sic 
*. . . -| . > . . : — 3 } _e, 
lnprovement, il deserl tion. Whereot 1s r1Ly i i@ words of the said 
Robert Wood in the schedule hereto annexe 
presents, 
. 7 > } 
In testimonv whereof | have eaused these letters to be made patent, and 
: : 4 ed | } kh 
the seal of the Patent Office has been hereunto afhixed. 
ie Res } ] } ce . 8, } Te. a : : ° i} — 
(siven under mv hand at the city ol \\ ashineton this twenty-ninth day 
rs | : } Ss 7 } . 
of March, in the vear ot our Lord one thousand eight hundred and sixty- 
four, 3 and of the Indep ndenee of the United States of America the eighty- 
f e = ) Y . 4" : 
[SEAL.]| . | J. P. USHER, 


’ ot r . 
8177)" Lary (ji bhie [nterior 
e . 


and 18 made part or ti 


Countersiened and sealed with the seu of the Patent Office. 
D. P. HOLLOW ees 


( OIMNMISSIonNe ik f Pat WIS, 
al — " — — naan Cote. 
(Here fol lows diag ram marked page OU.) 
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se it known that I, Robert Wood, of West Troy, in the county of Al- 
bany, State - Vew York, have invented new and useful ‘ ‘Improve id Chair 
Seat Sy nis a »V 


‘ 5 


fastening narrow strips ot veneers, or thin wood, aeross 


} } ; ~ ] 
ana » the seal frames, as hereinafter deseribed. 
ry } } ing a ; - - sided , ah 
I i drawings heret y attached are hereby made part hereof. | 0 enable 


others skilled 1 the art TO Use Wy invention. i would SAY as follows : My 
method of using mv invention is to construct the seat.frame in any usual 
way, and of any desired form, and to place narrow strips of veneers, or thin 
WW rod ra short Intervals across such Seal frame and the Opposite Crh Is of such 


tae ; . : 
veneers Into channels Or @rooves, Cut thereln for recelvinge the same, and 


. ee i = OR PE 
there to tasten them With giue or otherwise, thus forming’ an open Seat 
7? , 2 | . i? f’ 
SOmeEVW hat like a cane seat. I Nese Strips QO] veneer may be placed 1 rom 
» » . } ; : ©) - f 
front to back of the seat frame as shown in Ficures 3 and 5 of said draw- 


; : ] . ‘ = roe a T eee aes var ee oe : : 
ne, or diagonally , as shown In J wure 2, or 1b any desired crrection - and 


the ends of the strips and the channels therefor may be shaped, as shown 
Oh a large scale In igure a or otherwise > such Stl rips PAY | Ie placed 
Upon the frame and there secured, nstead of one set he strips, as shown 
in Ficures 2, 3, and 5, a second set may be added and placed underneath 
and at right angles to the first set, as shown in Figure 1, or in anv desired 
direction : or the two sets may be interwoven more or less, and eTrooves for 
such second set may be Cul either into the top or bottom side of the frame. 
Where only one set of strips is used the same may be strengthened by one 
or two strips pli aced underneath and crosswise of same, or di: agonally or 
otherwise, or wire may be used for this purpose. The seats thus made 
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may be used in chairs of any desired construction, :and chair backs may be 
made in the same manner. 

What I claim as new and desire to secure by letters patent is, chairs 
containing seats or-backs, made substantially as ‘described, as a new artic ‘le 
of manutacture. 

ROBERT WOOD. 

Witnesses: 

Jno. B. GALE. 
C. ks AIZEN. 


309 CoMPLAINANTS’ EXurpir GARDNER RetssuE.—J. K., Special 
Hraminer. 


DEPARTMENT OF THE INTERIOR, UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, greeting : 

This is to certify that the annexed is a true copy from the records of 
this office of the reissue letters patent granted Oliver L. Gardner, William 
Gardner, and Jane EK. Gardner, February 24th, 1880, No. 9094, for 1m- 
provement in chair seats. | | 

In testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this seventeenth 
day of September, in the year of our Lord one thousand eight hundred 


and eighty, and of the Independence of the United States the one hun- ; 
dredth and fifth. 
[SEAL. | EK. M. MARBLE, 
; Commissioner. 


Reissue No. 9094. 
THe UNITED STATES OF AMERICA. 


To all to whom these presents shall come: 

Whereas George Gardner, of Westfield, New Jersey, assignor by mesne 
assignments to Oliver L. Gardner, William Gardner, and Jane E. Gardner, 
has presented to the Commissioner of Patents a petition praying for the 
reissue of letters patent for an alleged new and useful improvement in 
chair seats, for which letters patent were issued to George Gardner and 
Gardner & Gardner, dated May 21st, 1872; the same surrendered and new 
letters issued to George Gardner, William Gardner, and Jane E. Gurdner, 
dated July 4, 1876; which last letters having been surrendered, the same 
have been canceled, and new letters ordered to issue to said assignees on 
an amended ii gt a description of which invention is contained in . 
the specification, of which a copy is hereunto annexed and made -a part 
hereof, and has complied with the various requirements of law in such cases 
made and provided ; and 

W liens, upon due examination made, the said claimant is adjudged to 
be justly entitled to a patent under the law: : 

Now, therefore, these letters patent are to grant unto the said Oliver L. 
Gardner, William Gardner, and Jane E. Gardner, their heirs or assigns, 
for the term of seventeen years from the twenty-first day of May, one 
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thousand eight hundred and seventy-two, the exclusive right to make, use, 
and vend the said invention throughout the United States and the Terri- 
tories thereof. | 

[n testimony whereof. I have hereunto set my hand and caused the seal 
of the Patent Office to be affixed, at the city of Washington, this twenty- 
fourth day of I'ebruary, in the vear of our Lord one thousand eight hun- 
dred and eighty, and of the Independence of the United States of Americ 
the one hundredth and fourth. 


A. BELL, 


ey [SEAL 
Acting SeCCI tary Oo] thre Inte rior. 


4 


Countersig 
. ix PAINE 


] 
mea: 


s 
‘ "oe } 
( OibittixSione?; OF / (1Te)d) 
53. ] } ‘> 


(Here follows diagram, marked page 510.) 
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Greorge Gardner, of Westfield, New Jersey, assignor, by mesne assign- 
ments, to Oliver L. Gardner, William Gardner, and Jane E. Gardner. 
Chair seat. Specification forming part of reissued letters patent No. 
9094, dated February 24, 1880. Original No. 127045, dated May 21, 
(1872; reissue No. 7203, dated July 4, 1876. Application for reissue 
filed October 31, 1879. 


}* 
' 
. 


vt To all whom it may concern : 

Be it known that 1, George Gardner, now of Westfield, in the State of 
| New Jersey, have invented an improvement in chair seats, of which the 
following is a specification : 
| The state of the art in relation to devices having a similarity to my in- 

vention may be set forth as follows: In letters patent No. 15552, granted 
August 19, 1856, a bedstead is described made of veneers glued together, 
with the grains crossing, and in such patent there is a statement that ve- 
neers crossing and glued together had been used for combining strength and 
' lightness. In letters patent No. 19405, February 25, 1858, chairs and 


other articles of furniture are described as made of layers of wood or 
‘ veneers crossing each other, vlued together, and pressed to shape. In let- 
ters pitent No. 10509, eranted November x, a 1863, boxes are deseribed as 
Mae or veneers or layers ot WO l crossing each other and olued together. 
In letters patent No, 23225, granted March 15, 1859, a chair bottom is 
deseribed as made of a piece of board sottenecd bv steam and pressed up to 
wr shape in molds. [n letters patent No. 110096, December 13, 1870, a 
! barrel is described of laminz of wood with the grain crossing and gluod 
together. Sheet metal perforated to form chair bottoms is set ferth in A. 
S. Smith’s patent, reissued June 27,1865. Chair seats of enameled hard 
| rubber and gutta-percha perforated are set forth in letters patent No. 54863, 

May 7, 1866. Letters patent No. 51735, granted December 25, 1865, to 
J. IKK. Mavo, sets forth numerous articles made of lamine of wood; and 
In a subsequent reissue, dated August 18, 1868, mention is made of a chair 
seat, but the same was neither concave nor perforated. 


] 


i My invention, as distinguished from the foregoing, relates to a new ar- 
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ticle of manufacture, consisting of a chair seat made of veneers of wood, 
with the grains of one veneer. crossing the other and @lued together, and 
having a concave or dishing form, and perforated. 3 

From the foregoing it will be apparent that I do not lay any claim to 
the veneers crossing each other and glued together, as these have been used 
for various purposes, and even for furniture, and have become public prop- 
erty. Neither do I claim the pressing of a chair seat into a concave form 
by dies. Neither do I claim a perforated seat, as sheet metal has been 
employed ; but it is cold to the person, and liable to break and to cateh 
the clothing. Neither do I claim a single laver of such material as hard 
rubber or gutta-percha perforated. This is so expensive as not to be 
adapted to general use, 

My chair seat is a new article possessing great strength and durability. 
It is very light and cheap. It forms an agreeable seat. It is not hot in 
summer or cold in winter. The perforations give the wood a handsome 
appearance and afford the required ventilation, and the seat is adapted to 
be secured to any chair frame, as it is easily cut and fitted to the same, 
and the cost of these seats is less than those made of cane, and they are 
much more durable. 

[In the drawings, Figure 1 is a plan with the upper layer of veneer par- 
tially removed. Fig. 2 is a vertical section of the chair and seat. 

‘I have shown three layers of veneers, A BC. The grain of the veneer 
A crosses that of the veneer B, and the grain of the veneer B crosses that 
of the veneer C, and these are cemented together by suitable adhesive sub- 
stance, such as glue. 

The seat is of a coneave or dishing form, so as to be better adapted to 
the shape of the person, and the under side of the seat is convex. 

The perforations through the seat are to be arranged to produce any de- 
sign that may be agreeable to the fanev of the person making or using the 
chair. ‘These perforations make the seat light, and also ventilate the same. 

The edges of the seat rest upon and are secured to the chair frame, and 
in Fig. 2 the frame is rabbeted to form shoulders f, upon which the edges 
of the seat rest. 

I claim as my invention— 
312 1. As a new article of manufacture, a chair seat formed of lam- 
ine of wood with the grain crossing, glued together, and concave 
on the upper surface and convex on the lower surface, adapted to a chair 
frame, substantially as set forth. 

2. A chair seat made of laminz of wood glued together, with the grains 
in one layer crossing those of the next, concave on the upper surface, con- 
vex on the lower surface, and perforated, as a.new article of manufacture, 
substantially as set forth. | 

Signed by me this 7th day of October, A. D. 1879. 

~> GEO. GARDNER. 
Witnesses : 
GeEO. T. PINCKNEY. 
Wituiam G. Morr. 
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Slo DEFENDANTS’ EXHIBIT CONSENT TO APPOINT SPECIAL EXAM- 
INER.—J. T’. Li, Spee. La. 

At a stated term of the circuit court of the United States for the 
southern district of New York, held at the court-rooms in the post-office 
building on the 25th day of March, 1881. 

Present: Hon Samuel Blatchford, circuit judge. 


WILLIAM GARDNER, OLIVER GARDNER, AND ) 

Jane KE. Gardner | 
In equity. 
against | : 
Martin Herz anp Jonn kK. Mayo. 


On reading and filing the annexed consents of the solicitors for the re- 
spective parties to this cause, and on motion of James P. Foster, of 
counsel for defendant, Martin Herz: 

[t is hereby ordered that the testimony for final hearing of this cause 


on behalf of the defendant Martin Herz may be taken before Josiah T. 


Lovejoy, as special examiner, with the same effect and force, under the 
67th Rule of the Supreme Court in equity, as amended, or in accordance 
with the statutes in such case made and provided, and in pursuance of the 
rules and practice of this court, as if said testimony were taken before a 
standing examiner of this court. 
And it is hereby further ordered that Josiah T. Lovejoy be, and he is 
hereby, appointed speeial examiner in this cause, to take the testi- 


314 mony on behalf of the defendant Martin Herz, and as above set 
forth. 1 : | 
Dated New York, Mareh 25th, 1880. 
(Signed) SAMWL BLATCHFORD. 
A copy. 
[SEAL. ] JOSEPH M. DEUEL, Clerk. 


Gis Bax 


U.S. eireuit court. southern district of New York. 


Jane E. Gardner 
against | 


i 


ly, 4 
MARTIN HERZ AND JoHN K. Mayo. } 


WILLIAM GARDNER, OLIVER GARDNER, AND ) 
: { 


In equity. 


[t is hereby consented by and between the parties to this cause and the 
solicitors for said parties that the testimony on behalf of the defendant 
Martin Herz be taken before Josiah T. Lovejoy, as special examiner, a 
notary public in and for the counties of Kings and New York, State of 
New York, with the same effect and force, and for the final hearing of this 
cause under the 67th Rule of the Supreme Court in equity, as amended, or 
in accordance with the statutes in such case made and provided, and in 
pursuance of the rules and practice of this court, as if said testimony were 
taken before a standing examiner of this court, and that an order to that 
effect be entered in the elerk’s office of this court, and without notice. 

Dated New York, March 21st, 1881. 

FOSTER. WENTWORTH & FOSTER, 
Defendants’ Solicitors. 
GIFFORD & GIFFORD, 
Solicitors for Complainant. 
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315 LU. S. eireuit court, southern district of New York. 


WILLIAM GARDNER, OLIVER GARDNER, AND ) 
Jane E. Gardner | 

aga inst | 

MARTIN HERZ AND Joun Kk. Mayo. | 


In equity. 


Testimony taken on the part of the defendant before Josiah T. Lovejoy, 
special examiner, under the 67th rule in equity as amended. 


Present: Messrs. Gifford & Gifford. solicitors for plaintiff ; Koster. 
\\ entworth. W Foster. solicitors for detendants. 
(FEORGE GARDNER, a witness on behalf of defendant, being called. 


answer to a subpeena, responds thereto : 


At the written request of solicitors for ] plaintitt, the examination of this 
witness Is adjourned until Mond: LY, April Ith, at 11 o’eclock a. m. 


APRIL 47TH, 188i—11 o’clock a. m. 
Met, pursuant to adjournment. 
Present : Counsel as before. 
Counsel for defendant offers in evidence certified copy of the consent 
and order appointing Josiah T. Lovejoy special examiner, and the same is 
7 {* 5 ‘ Ts Me \ : . . ryy - * . 
marked “ Defendants’ Exhibit Consent and Order. J.T. I, Sp. Ex. 


Kxamination of George Gardner continued. After being duly sworn, 


SAVS: 
* 


1. Q. What is vour name, olay ng Soniye os, crworahl 
316 A. George Gardner; 50 vears; 128 East Fiftv-ninth street, 


New York City: at present i in the mining business. 

2. Q. Look at.the patent now shown vou, No. 9094, Defendants’ [x- 
hibit Gardner 2d Reissue, and state if you are the same person to whom the 
original patent No. 127045, May 21, 1872, referred to in this exhibit, 
i a the same George Gardner referred to in this exhibit. 

A. Yes, si 

3. (). ete TNE We RO invention referred to in this ex- 
hibit ? 

A. Yes, sit 

4. Q. Can you state when it was that vou first made the chair seat in 
accordance with the specification and drawings of this exhibit ? 

(Objected to as incompetent, improper, fishing, and against public policy ; 
that this question should not be asked by the defendant at this stage of the 
ease, and the witness is advised by counsel for complainant that he may 
decline answering the question until ordered by the court so to do.) 

A. by advice ot counsel, I decline to answer. 

(. Do you remember through whom, if any one, as your patent 
solicitor, you obtained the original patent No, 127045 ? 

(Objected-to as irrelevant and immaterial. ) 

A. Edson Bros., Washineton, D. ¢ 

6. (). At the time of emploving Kidson Bros. Lo obt: an t| Lis pate nt, lid 
you also prepare for them a model to be filed in the Patent Office with the 


application ? 
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(Objected to as irrelevant and immaterial.) 
A. Yes, s! 
7. Q. s. long prior to 21st May, 1872, was it that you employed 
said Edson Bros. for that purpose ? 
(Same objection as to question 4 and same instruction to the wit- 
hess, ) 
317 A. I decline to answer, by advice of counsel for complainant 
8. Q. Was it as early as Nov., 1871? 
(Same objection and instruction as to (). +.) 
a A. I decline to answer, by advice of counsel for complainant. 
9. Q. Had ag at any time during the month of October, 1871, made 
such «a model for Edson Bros, ? 
" (Objected to as to question 4, and as immaterial and irrelevant, and 
A. | decline tO aliswer, 
LO. Q. What was vour business in 1871? 
(4 jected tO as irrelevant ana Immaterial. 
ae Wis <uperintendent of a chair factory. 
T1. Q. What chair factory, and where was ‘it situated ? 
(Objected to as irrelevant and. immaterial.) 
A. Situated at Glen Gardner, Hunterdon Countv, New Jersey. 
12. Q. How long prior to 1871 had you been superintendent tor that 


sume instruction given witness by comp ainant’s counsel as to question 4. 


DV advi LC?e Ol ‘ecounsel. 


factory ? 
(Objected to as irrelevant and immaterial. 
A. Well, L don’t know, may be one to two vears. 
13. Q. What besides chairs was made at that factory ? 


( ¢ jected to as irrelevant and immatel ial.) 
A. Nothing. 3 
14. Q. What kind of seats did those chairs have? 
(Objected to as irrelevant and antl a 
A. | would hke to know whether that sonar means prior to 1871. 
ld. (). It does and also includes the vea ; Isv1. 
A. I am not sure whether there were any other kind of seats, 
ols except cane; [ think we made a tew upholste ‘red seats in the latter 
part of 1871, and, perhaps, used a few of perforated seats in the 
last of the vear IS7v1. 

16. Q. Why are vou not sure that any other kinds of seats than eane 
seats were used prior to the latter part of 1871; is your memory clear as 
LO that being the a ie 

(Complainant’s counsel advises the witness that if the answer to this 
question Or any other question which follows will divulge or tend to divulge 
the date of the patent of chair seats before the application for the original 

: patent, he will be at liberty to decline to answer until ordered by the 
COURT. ) 

A. 1 decline to answer, by advice of counsel. 

17. Q. Will an answer to the last question divulge or tend to divulge 
the date of the patent chair seats before the application for the patent 

A. I don’t know whether it will or not. 

18. Q. Then why did vou decline .to answer the question ? 

A. By advice of counsel, 

19. Q. That advice, however, was only given in case an answer would 
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divulge or tend to divulge the date of the chair seat. You say now vou 
do not know that an answer would divulge or tend to divulge that fact. 
Under these circumstances I repeat the question and require an answer 
thereto. 

(Question 16 is repeated to the witness.) 

A. I don’t understand the question. 

20. Q. In answer to question 15 vou said you were not sure that any 
other than cane seats were used prior to the latter part of 1871. I ask 
you if your memory is clear as to that being the fact, and to give any 
reasons for SO stating. 

A. I decline to answer that, under advice of counsel, 
319 21. Q. There is no advice of counsel about it, and I shall com- 
| pel an answer to be o1ven and require it at this time. 

(Complainants’ counsel requests the special examiner to read aloud the 
entry immediately following question 16.) 

A. I won’t answer. 

22. Q. Do you mean to say that if vou should answer this question it 
would divulge the dat »of the patent chair seat before the application for 
the original patent % 

A. I don’t know th: at it would. 

23. Q. Would it tend to divulge that fact ? 

A. I don’t know that it would nor that it would not. 

24. Q. Those were the only two conditions under which vou were ad- 
vised you might decline to answer, were they not ? 

A. I have been advised not to answer under all eonditions. 

25. Q. When were you so advised ? 

A. Half an hour, or twenty minutes, or three-quarters of an hour ago. 

26. Q. Describe eh perforated seats w hic h vou say were used in the last 
of the vear 1871. 

(Objected to, as the witness has not so stated.) 

a. I did not say they were used, nor that they were not. 

=m, * W hat did you state ¢ 

‘Objocted to, as the record will show.) 

A. I said that I was not positive whether they were used in thé latter 
part of 1871 or not in the chair factory that I was employed in. 

28. Q. Where were they used in the latter part of 1871, if not in the 
chair factory you. were connected with ? 

(Objected to, as the witness has not said they were used at all in 1871.) 

A. I am not positive whether they were used at all in 1871, that 1s as 

sold as marketable articles. 
320 29. Q. Were the 44 sold as marketable articles in 1870 ? 
(Objec ‘ted to as to que stion 4. } 

A. I object to answer that, under advice of counsel. 

30. Q. You know then, do you ? 

A. I object to that, under advice of counsel, and decline to answer. 

31. Q. You were in the position to know if your patent chair seats were 
made and sold in 1870 by your order or permission, were you not? 

A. I think I was, that is, in the neighborhood. 

32. Q. You would know if vou gave permission even beyond the neigh- 
borhood ? 


A. Yes, sir. 


~T 
or 
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35. Q. Did you give such permission at that time ? 
(( objected to as to question 4.) 
A. I decline to answer. 
34. Q. Did you keep a memorandum or a book account of these patent 
ehair seats since the invention thereof? 
( Ybjected to as irrelevant and immaterial.) 
A. Well, I decline to answer that; there are two questions all in one. 


35. Q. Please explain what you mean by two questions all in one, and 


I will divide them. 

A. I don’t know whether the question means the date of the patent or 
the date of the invention. 

536. Q. Question No. 54 refers to the invention, not the original patent. 

A. I decline to answer, by advice of counsel. 
37..Q. Would an answer to the question 34 divulge or tend to divulge 
the date of the patent chair seats before the application for the original 
patent ? e 
A. [Lam not sure that it would or that it would not. 
38. Q. On what ground, then, do you decline to answer ? 
A. Well, I am not sure whether it would or would not. 

59. Q. If you made memorandums or kept book accounts con- 

cerning these patent chair seats prior to the application for the origina! 
atent, are they still in existence ? 

(Objected to as irrelevant and immaterial.) 

A. I think not. If I did keep any I don’t know that I did keep any. 

40. Q. Who are Gardner and Gardner, to whom two-thirds of the ori- 
ginal patent No. 127045 was assigned ? 

A. I think they are William Gardner and Oliver L. Gardner. 

11. «.. Where were they carrying‘on business, if anywhere, at the date 
of the original patent ? 

(Objected to as irrelevant and immaterial.) 

A. They were not carrying on business anywhere. 

42. Q. How soon thereafter did they or either of them commence to 
carry on business ? 

( Last objection repeated. ) 

A. I could not answer that question. No date in it thereafter when 

13. Q. Question 41 asked where William or Oliver L. Gardner were 
earrving on business at the date of the original patent ; vou answered, no- 
where. Then Lasked, “ How soon thereatter?” which in my mind is the 
the date of the original patent, 

A. I ean’t tell. 7 

f4. Q. Do you mean you don’t know ? 


A. I do. 
(5. Q. Did vou ever hear of the Gardner Manufacturing Company ? 


A. DidI? Yes, sir. 

16. Q. Was it a corporation * 
A. I believe it was. 

47. Q. Were you or William or Oliver Gardner interested in that cor- 


a 


poration ? | 
322 A. Iwas not. The others I don’t know. 
48. Q. Was this corporation carrying on business in any or all 


the vears 1870, 1871, 1872, and 1873? If so, designate the years. 
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A. I think they were carrying on business in all the years 1870, ’71, 
‘72, and 773. [am not positive. | 

49. Q. Where was it carrying on business in those vears ? 

A. New York. 

00. Q. Give the street and number. 

A. 110 Bowery. 

D1. Q. You know whether this corporation obtained any right under 
your original patent No. 127045 to make ehair seats ? 

(Objected to as irrelevant and immaterial.) — 

A. They had a verbal agreement. 

53. Q. Between whom was this agreement made ? 

(Same objection. ) 

A. Between the company and myself, 
53. Q. Who was president of the company at the time ? 
(Same objection.) | 

A. I think Oliver L. Gardner. 

94. Q. Do you remember the date of the agreement ? 

(Same objection. ) 

A. | don’t. | 

d).Q. Do you remember the vear? 

(Same objection. ) 

A. No, sir. 

96. @. Do you know whether it was before or after the issuing of the 
original letters patent No. 127045, on May 21, 1872? 

| 


A. No, SIP: I do hot. 


97. Q. Do vou remember seeing the sidewalk strewn with the chair ms 
seats in front of the store of that corporation ? 

A. No, sir. | 

O20 58. Q. Do you know when that corporation dissolved ? ' 

A. No, sir: I do not. | | 


59. Q. Do vou know for how. many vears, or how long a time that 
corporation continued to make those chair seats ? 
A. No, SID. 
60. Q. Have you any books or accounts,.or any memorandum in rela- 
tion to the manufacture of chair seats by that corporation ? 
A. No, sir; I have none. 
61. Q. Will you describe the method or process of manufacturing chair 
seats under your patent, Defendant’s Exhibits Gardner 2d Reissue ? 
(Objected to as irrelevant and immaterial.) 
A. I can’t teii how they make them. I have not been in their factory, 
or seen them making them for vears. I can tell how | made them when 
I first made them. They are made by putting in three veneers with the “— 
grain of the middle one running crossways of the other two, with glue in 
between the joints, then pressed down in between dies, one concave and the 
other convex. That is the whole process of it, as near as I can tell. 
Then, after the glue becomes hard, and they are thoroughly dry, then they 
are scraped and sanded so as to make them smooth, and then bored with 
holes so as to make them ornamental, and let the water, if anv should get 
on them, get through. : ' 
62. Q. In pressing these chair seats to a concave form, would you con- : 
fine your die to any particular form, or would any form or degree of con- 


) > 


vexitv or coneavity be included in your definition already given % 


(iy 
~_ 


~~ 
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A. When I first made the seats [ made them round on account. of their 
being cheaper. I think I made one form a little oblong in my experi- 
menting; [ am not positive. My principal idea was to have my seat 

dished _ coneave, 


324 63. . Then, as I understand you, you did not limit vourself 


in your g PRI tO any particul: ir form of CONC avity - am | cor- 

rect ? 

A. Yes, you are correct. I did not limit myself to any particular form 
ot concavity, 

64. Q. How about the holes or perforations ; must they be of any spe- 
ecified or particular design . 

(( bjeeted to, as the patent is the best evidence of that, and the witness 
is not ealled as an expert. ) 

A. I did not confine myself to any particular design or size of holes ; 
anything that was ornamental. 


65. Q. How about the shape of the seat on its outside edge ; is that of 


importance, or can the seat be made to fit a frame of any form or shape, 
whether it be square, oblong, serpentine, or any other form ? 

(Complainant’s counsel objects to this line of inquiry as improper, illegal, 
and incompetent, and as an imposition on the legal rights of the complain- 
ants, the witness, the inventor, having parted with his rights under the 
patent before this suit, and if his declarations made after such transfers 
could not affect his assignees, the putting of him on the stand, through the 
medium of a subpeena, and making this character of inquiry of him is in- 
competent and abuse of the process of the court, and complainants’ coun- 
sel states in the hearing of the witness that he is not bound to answer these 
questions, and that in fact it 1s improper for him to answer these questions 
unless ordered by the court. 

Defendants’ counsel will inquire what is meant by the eagiion being 


illegal ; that if that is true defendants’ counsel desires to cease his line of 


inquiry, as hedisowns any attempt or wish to violate any law ; if it is false 
he requests the erasure ot those words. 
Complainants’ counsel informs the defendants’ counsel that his 


325 request that the question is illegal for the reasons already stated in 


detail.) 

A. It can be made to fit any shape on the outside. 

66. Q. You confined yourself in this patent to a chair seat ; was there 
any special reason for doing so ? 

A. No, sir; not that L know of. 

67. Q. Are you familiar with the constru tion of chairs and the various 
parts thereof? 

A. Yes, quite familiar. 

68. Q. Do you understand what is meant by a chair-back frame ? 

A. Well, I can’t say that I do. 

69. Q. What would vou term those pieces shown in patent Defendants’ 
Exhibit Gardner Reissue, and marked ‘“ Large F,” which is the back leg 
continued up above the seat and having slats exte nding be tween it and the 
corresponding piece on the other side of the chair 

(Objected to as immaterial and irrelevant.) 

A. Back posts and slats. 

70. Q. Are these chairs made with the back legs extended up above the 
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: > a 7 : . : is ; - 4 & . 
seat forming back posts, and having at the top of said back posts a cross 
. > ~ ] 7 - - . . | <7 1 + ' > yr6 | ‘ } - 
or top rail, and a few inches above the seat another cross-rall extending 


. : } - 1 ap hey | ! . 
hetween the said DUACK Posts ; and, 1% so, would vou term sueh a construction 


I 5 
‘ haireharkad fra ~~. : 
a chair-backed frame - 
‘ 4 | ¢ “ j , a in "ne 
(Caprected to as lrreievant and Immaterial, ) 


A. Yes. sir: I would. 


] {* ibe between 
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that. Believe no one in New York Citv coul 
bs : ot OSA ep } i oe 
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j i j 7 } ; i | ’ 4 ; . : oe 
bea space between the two back posts and the tOp raul and the rail a Trew 
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(Same objections, ) 

A. Yes. sir: it would. 

7). Q. A seat frame Is shown, is it not, in the patent Defendants’ Ex- 
hibit Gardner 2d Reissue, in Figure 1; the four strips are ‘round the out- 
side of the perforated seat ? 

(Objected LO, as the patent is the best evidence of that.) 

A. Yes. 

76. Q. And to this seat frame is fitted or applied the seat 

A. Yes, sir. 


77. Q. Is there any other difference between this seat applied to this 


v° Ut 
. aa . f " } a * ] .. | } | on , } ‘ ae }%e : , - 
seat frame and the back applied to the ehair-baeck trame, except iit 
3 bars ere 4} ; — — +> . pew Be . f ; = ' 
ab one instanee the baek supports Oo} rests one portion Or the body and 
. ‘ 


in the other the seat supports snothet J rtion of the body 

(Objected to; incompetent, irrelevant and immaterial.) 

A. Yes, sir: there is a vast difference. ‘The seat must be concave when 
made out of three-plied veneers, and the back must not be concave. The 
seat made the same as the back would be worthless, not having any con- 
cave 1n it, Yes. : 

78. Q. I did not in my question refer to the form of the back or the 
seat, but asked you as to the use of the back and seat and about the sup- 
porting or resting of the different portions of the body ? 
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(Same objections. ) 
\. In ease of seats of some kinds what would do for seats would not 


4 
5 eat a , F j : ins moe, ae ] came ae ;, 
for bar ks: upholstered SCULS the back Is venerally the same, ptt hot SO 
A 


, oe < 
with wood seats of any kind, the back iS Peo required tO be eoneave, but 
. ? ° . © . > 
the scat 1s and must be coneave in order to Give ease In sitting. 
(J. ). OUP hAaTerlAaAL OF CiTPeCC—p Ly veneer. WITH perrorations, but WIth- 
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A. Chair backs * eS, SII 


St), (). Ln it eould be fitted ar applied tO the-ehair-ba 


a frame about 
as well as it could be to the seat frame, could it not® 
A. Not in 8 eonenve, 
Sa. 42. But without the eoncave it eould ? 


[ft the chair-back frame was first made coneave, and a back of 
iterial ot three-ply veneer perforated should he appli c tO this COl- 
. it would have to be especially pressed or | 
that Purpose, vould it not ? , 

(Objected to as incompetent, irrelevant and immaterial.) 


A. No, sir. 


328 83. Q. Why not? 
(Same objection. ) : 
a . . | | 
A. It will nail on to the frame, but stay flat on the surface ot the con- 


eave back frame. 

84. Q. I do not mean to simply nail on without adapting it to the ex- 
act form of the ehair back frame: but I do mean to have the back and 
the back frame form the are ot al circle, for instance. around a seat frame 
which is errcular ? . 

(Same objections. ) 

A. No, sir: it will go on flat. 

85. Q. In adapting this back so that it would go on flat and not con- 
cave, you would avoid deseribing any part of a circle, would you not ? 
ln this chair which I now show you, the slat just. above the seat is slightly 
concave ; now, to fit that concavity nicely with your material perforated, it 
would be bent Or pre ssecl. would it not ? 

A. No sir: it would be put Ol} Hat : that is not a dishing’ COnCaAVe ° if 
Is ad CONCAVE only Ohe Way, theretore the material Cah be natled tl vhe 1} 
made in a flat piece. 7 
(The chair is offered in evidence, and bears the mark “ Vaill against 
Sellie,’ Defendants Exhibit No. 170, and is so marked in this ease. 

Complainants’ counsel objects to introduction of this chair as irrelevant 
and immaterial.) 

86. Q. Do I understand you to say that your patent chair seats must 
have a dishing concave form ? | 

(Same objections as to question 65.) 

&. Yes. SIP. 

87. Q. And that the form of this rail jnst above the seat on this chair 
Defendants’ Exhibit Vaill vs. Sellig, No. 170, has not got the dishing 
concave form: am I correct? 

(Objection as irrelevant and immaterial.) 
329 A. Yes, sir; it is only a bent form. 
88. Q. A chair seat made of that form would not come within 


your invention ? 
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(Same objection as to question 65.) 

A. Yes, sir; it would. | 3 

89. Q. Explain why it would, when you sav your chair seat must have 
a dishing concave form ? 

(Same objection as to question 65.) 

A. The rails of the seat being made out of bent pieces would give it a 
concave or dishing form one way, so as to keep persons from sliding off 
the seat. | 

GEO. GARDNER. 

Subseribed and sworn to this fourth day of April, 1881. 

JOSEPH T. LOVEJOY, 


Spe cial fevaminer, AC. 


J. EX. Hoxpon Hyper, witness produced on the part of the defendant, 
being duly sworn, deposes and says: 

1. Q. What is your name, age, and residence, and occupation ? 

A. J. E. Hindon Hyde ; age, 25: No. 28 E. 17th street; solicitor of 
patents and mechanical expert. 

2. Q. Have you served as expert in patent causes in the U.S. courts? 

(Objected as immaterial.) | 

A. I have frequently served as expert in cases in U.S. courts, in which 
patents avere in controversy, and given testimony therein. I have also 
prepared numbers of applications to the U.S. Patent Office for patents, 
making the drawings and drafting the specifications therein. 

Defendants’ counsel offers in evidence certified copy of the original 

Gardner patent, number 127045, Mav 21, 1872, and the same is 


330 marked “ Defendants’ Exhibit Gardner Original Patent, J. T. L., 
Special Examiner, April 30th, 1881.” 


Also certified copy of Gardner reissue No, 7203, dated July 4th, 1876, 
and the same is marked “ Defendants’ Exhibit Gardner First Reissue, J. 
T. L., Special Examiner, April 30th, 1881.” 

(The two foregoing documents objected to as irrelevant.) 

Also certified copy of Gardner reissue No. 9094, dated February 24, 
1880, and the same is marked ‘“ Defendants’ Exhibit Gardner Second Re- 
issue, J.T. L., Special Examiner, April 30, 1881. 4 

5. Q. Have you examined the Defendants’ Exhibit Gardner Original 
Patent ; and, if so, do you understand the same ? 

(Objected to as immaterial.) 

A. I have examined the exhibit referred to in the question, and believe 
that I understand the invention therein described and claimed. 

4. Q. What do you understand to be the invention described therein, 
and specified in the claim ? ) | 

(4 bjected to as immaterial.) 

A. I understand the invention to be a chair seat made of wood veneers. 
glued together, with the grain of each scale board or veneer crossing the 
grain of the veneer adjacent to it. The inventor adds, in his descrip- 
tion, that these seats may be left solid or may be perforated, but I do not 
understand the addition of the perforations to be one of the elements of 
the invention claimed in that patent. 

5. Q. Have you any reason to give for saying you do not understand 
the perforations to be one of the elements of that invention ? 
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(Objected to as irrelevant and cones anne 
A, My reasons for so saying are that any allusion to these perforations 
seems to have been purposely omitted in the claim of that patent, 
Sol and understanding, as I do, that the claim of a patent is intended 
to specity those elements of the device patented which the inventor 
had deemed an essential part of lis invention, I consider that by omitting 
anv reference to these perforations he does not consider them to be an es- 
sential part of the invention. In the same way, the inventor, in the body 
of the specification, has alluded to a slight concavity which may be given 
to the seat: this also has been omitted in the claim. 

(Answer objected to as incompetent and inadmissible.) 

6. Q. What, if any, particular form do vou understand the perforations 
alluded to in this exhibit are to be? 

(Objected to as irrelevant and inadmissible.) 

The inventor does not specify any particular form which is to be 
given to these pertorations. The draughtsman has represented them as 
round, but the inventor distinetly says that the seats may be perforated 
after some design agreeable to the fancy of the one: having them made. 
These words, as I understand them, may be construed to refer either to 
the shape of the perforations or their arrangement with reference to each 
other. 

(Answer objected as incompete nt and inadmissible. ) 

7 Q. Would the form of these perforations shown in the drawings as 
round, in your opinion, limit the same to that particular form ? 

(Objected to as incompetent and inadmissible, as asking a question of 
law.) 

A. No; for the reason that the draughtsman probably made his draw- 
ing from a model in which these perforations were of that shape, they 
being most quickly and readily made when round, and also for the fur- 

ther reason that the delineation of round perforations would be the 
332 easiest for the draughtsman; but that this form is not essential is, 

in my opinion, sufhiciently proved by the fact that perforations of 
any other shape would perform equally well all the functions performed 
by these round perforations, and that the inventor has not limited himself 
to any one form. 

(). Wh: it fune tion do these per for: itions per form ° 

“a Ventilation, lightness, and ornamentation. | 

o. (). Refer now to see ele ‘ment of concavity ; Is there, in your opinion, 
any particular degree or form of concavity designated in this exhibit ? 

\ bjected, The ten ‘ument will speak for itself.) 

There is not; and the degree of concavity is left entirely to the 
mak ent of the manufacturer. Any form of concavity, whether eylin- 
drieal. spherical, or barrel/ shape, might be said to egme equally within 
the terms of the description. 

10. Q. What function does the element of concavity perform ‘ 

The inventor does not state any function which the concavity per- 
forms, but [ should sup pose that it was intended to make the seat confor m 
more nearly to the sh: ipe of the person than a flat seat would do. . A flat 
seat, however, made in the way the patent describes, would generally as- 
sume a slightly concave form with the weight of the person resting thereon, 


4358 L? 


) 
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so that the difference between the two forms of the seat would probably 


dd | 
pe ohne a) qaeoree Oniv. 
j te Y . —— ae es } ] ’ . at = | y P 
(All irom aiter the words A Hat seat, however, objected tO DV ColIn- 
: : 


° s } - . . 4 ° 
plainants’ counsel, as uncalled for, irresponsive, volunteered, and inad- 


missible. ) 


11. (). Now cle slonate, please of what material the flat seal would he 
made, to which you refer in your answer. 
(Objected to as immatertal, 
ce A. Wood veneers constructed as shown in the drawing Figure 


LI, which exhibits three layers of veneers, 
12. Q. Designate each and every element that you find in this Exhibit 
Gardner Original Patent, specified in the body of the specification and the 
drawings annexed thereto, and then state which of these elements are com- 


bined to make the chair seat specified in the claim of this exhibit as th 
invention of George Gardner. 

(Objected to as irrelevant and immaterial.) 

A. I consider that the body of the specification stated the following 
element as necessary to form the invention: The arrangement of wood 
veneers with the grains crossing each other and glued together. Ther 
are tTWo further elements sugested as possible additions. perforations, and 
a slight concavity. The elaim confines itself to the first of these three 
elements, and in my opinion is intended to be so confined from the fact 
that in the 4th paragraph of the specification the inventor states that this 
invention “ consists In constructing a seat *out of veneers of wood with 
the grain running across each other and glued together.” 

13. Q. Look at the exhibit now shown you, Gardner First Reissue, No. 
7203. State if you have examined this reissue, and understand the same. 

(Objected to as immaterial and irrelevant.,) 

A. I have carefully examined the said reissue, and believe that I under- 


stand the invention therein deseribed. 

14. Q. Reter now to the body of the specification of this reissue, and 
state what if any difference you find in the description of the seat therein 
from the previous exhibit examined, to wit, Gardner Original Patent. 

(Objected to as irrelevant and immaterial.) 
334 A. The first difference which oecurs to me is that the reissue re- 
| ferred’ to does not limit the invention to chair seats, but seems to 
include all kinds of seats. The next differenee which I discover is in de- 
the invention as one relating to bottoms for. seats, the bottom be- 
ino secured to a frame which surrounds it: the other difference consists 


In the greater 1mportance attached LO the perforations, and t] eC Concave 


form of the seat bottom, the latte! eiements pele desionated as specially 
a, ry = LR ] ly of t] - 4? . : 
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(4 )} ected To as irrelevant and lmmateriat. ) 


A. The first difference has an eftect to broaden the appheation of th 


invention, other application, than to seats for chairs not seeming, to have 
The addition of the frame surrounding the seat bottom, which forms 
difference, tends to strengthen the seat bottom by the addition 
; ested in the original patent. The 


been contemplated in the original patent. 


rhe second 
> 7 
oT anew eiement which Is not su 


cre 
pa 


, NS 


ar 


WILLIAM GARDNER 


vention described in the original 
ment by , 


L 
| } 4 I; ; ; 5 5? 4 ee 
hole. tend to limit the form ot -t 


EE VET Rearaen ion, is tl 
state. wirat, 1n Voul OP Mon, Is The 
wee ‘oe ie ge Soe 
Sale | Pound ta THe HMoC€dv OL Tire 
ix- t 
} ° 
(Onjected to as irretey 
) 4 | ] } | 
2) ) \ Phe adevi Chalimed, 
| ] nit ® 
bcivVi L COCA COMMU 
’ j ; ie | 
{ i | laye; (>| \\ ¢ {j \ ees OC ii ; 
| ! | el, } y ] } 
Cacechi Oui Cdlillin Ulhett CHC SUD] 
I } { + | p : ‘) 1} i | } 
rood i Lilt PRCA LIU GALIUIES , Liat COOLS 
* > 5 "hs, ; j : . } i* } 
Chicaltioh NAVE Ts py “ILiOGhL Cherbhec 
oli | LL pD} Pr Side, 
i 
3 r i i 
i ¢ ). LOOK al thie NbiLOIL LoVe 
t |) pr i sued } “till if 


a 1303 
he WVvenhtor, that the pCrions 


AL. VS. HERZ ET AL. 179 


except, perhaps, that the state- 
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is given the form of convexity on the under and concavity on the upper 


side ¢ 


(The question, so far as it seeks to show the negative of the question, Is 


objected to as incompetent under the answer. ) : 

A. I do not, unless it may be said that the disclaimer of pressing the 
chair seat into a concave form by dies in 50th folio of the specification 1s 
an incidental allusion to the method which the inventor practiced. 

21. Q. Suppose you had constructed a flat chair seat in every other way in 
accordance with the Exhibit Gardner Second Reissue, and of sueh heht 
material that in sitting thereon it would assume the concave upper and 
convex lower form; would that seat In your opmion come within the 
terms of this second reissue? 

A. So long as there was a person sitting on such a seat it would be in 
accordance with the terms ot that patent, and probably after use for any 
considerable lenoth of time such a seat would assume and retain the con- 
eave and convex form deseribed in the reissue. . 


Adjourned to May 5th, 1881. 


337 Met pursuant to adjournment, New York, May 5th, 1881—2 
o ecloek p. lik. 

Examination of the expert, J. IE. H. Hyde, con tinued by J. P. Fosrer, 
Esq. : 

22. Q. Look at the reissue patent now shown you sued upon, No. 9094, 
and state what is the invention therein set forth and particularly referred 
tO In the claims ( f said patent, 

(¢ jected tO, as the witness is hot qualified tO abswer, ) 

A. As I understand the reissue referred to, the claims are intended tc 
cover a chair seat formed of wood veneers glued together with their grains 
crossing each other, and having a concave form on the upper surface, a 
convex form on the lower surface, and perforated. There are three ele- 
ments which go to make up this device: Ist, the arrangement of the 


: } 1 y ‘> 
wood veneers: 2d. the concave and corresponding CONVEX form: and Sd. 


the perforations. The body of the specification defines the concavity as of 


a dishing form, but I do not understand that the inventor in the claims 
intends to limit the shape of the concavity to this form. 

23. Q. Look at the Exhibit belter Patent, now shown you, and state 
what bearing, in your opinion, this patent has upon the reissue patent 
9094, sued upon. 

(¢ bjected to as improper In form, inadmissible, and cl question for the 
Court. } 

A. The Belter patent, as I understand it, describes a method of mak- 


‘ 


ing pressed furniture of wood veneers arranged with their grains crossing 


such furniture in which dishing is desirable. The drawing of this patent 
exhibits a chair back ma 
the inventor expressly states that his invention is not limited to the eon- 

struction of chair backs, but may be applied to all kinds of pressed- 
338 work furniture in which dishing is desirable. The patent contains 


several other features in addition to those which I have enumer- 
ated, but these l do hot understand LO he pertinent to the question. The 
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consequence ot thie CONCAVITN and that neither in the Belter nor Gardner 
device Goes this convexity perform any useful Tunction, 

(Cert fied COP Ol Dp { raph ()] the model in the matter ot the letters 
patent @ unted John H. Belt x Dy 23, 1858, No. 19405, are offered in 
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pra if, to Wit, perforations and if all the elements of the Gardner seat. as 
stated by vou in answer to question 22, are exhibited in this model. 

A. IL find in the photograph a chair havine a back formed of wood ve- 
Hncers lu (| (90 he} vith th ro) ins ( rossine each other, havine a dish- 
ine form, and also having pertorations Che photograph does not show 
that the eraims of the wood veneers cross each ot! but this element is 

fully described in the patent he photograph of the model in my 
339 opinion exhibits, therefore, all the elements of the Gardner device, 
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the same is marked “ Defendants’ Exhibit Bellows Model, J. T. L., 
Special Examiner, May 5, 1881.’’) 

340 26 Q. Look at the Exhibit Bellows Modél, and state, in con- 
nection with the Bellows patent, what bearing, in vour opinion, 

the said model and pat nt have Upon the first claim of the reissue patent 

sued upon in this ease, 9094. 

(Same objection as TO question ie 

A. The Bellows model exhibits the invention described in the Bellows 
patent. It isa chair having a seat formed of a piece of thin board or wood 
veneer stamped Or pressed in such a manner as to have a coneave or dish- 
ing form on its upper surface and a convex form on its lower surface, and 
adapted to a chair frame. With the exception that the seat of the Bellows 
model is not formed of laminze of wood, but is a single piece, it is the 
device claimed in the first claim of the Gardner reissue No. 9094. 

27 Q. Look at the Exhibit Bramhill Patent, and state what bearing, 
in your opinion, said patent has upon the reissue patent 9094, sued upon 
in this case? 

(Same objection as to Q. 23.) 

A. As I understand it, the Brambhill chair seat exhibits the second and 
third elements of the Gardner device. The Brambhill seat has a coneave 
or dishing form on its upper surface and a convex form on its lower sur- 
face, and it has perforations. The perforations of the Bramlill seat, 
moreover, exhibit the same form as shown in the drawine, and as those 
of the Gardner chair seat. The Bramhill seat also is manufactured sepa- 
rately from the chair frame and is adapted to it; the substitution of wood 
veneers glued together with their grains crossing each other for the sheet 
rubber of the Bramhill seat would substantially form the Gardner seat. 

(Certified model, Bramhill seat, is offered in evidence, and the same Is 
marked, “ Def’ts’ Exh. Bramhill Model, J. T. L., Special Examiner, 

May 5, ’81.”) 
34] 28. Q. Look at the Exhibit Bramhill Model and compare the 
same with the Bramhill patent, and state if the model, in your 
opinion, is made in accordance with said patent ; and, if vea, what, if any, 
difference do you find between said Bramhill model and the Gardner 
ehair seat. | 

(The latter part of the question objected to, because the witness is not 
shown to be competent to answer the same.) 

A. I think that the model is made in accordance with the specification. 
The only substantial difference that I see between the Bramhill seat and 
the Gardner seat is the difference of material of which the two are com- 
posed, the Branshill seat being composed of sheet rubber and the Gardner 
seat being composed of laminz of wood. I may further add that the 
Bramhill seat, as exhibited in the model, is formed of alternate layers ot 
rubber and of canvas cemented or glued together. Of course, in the case 
of this Bramhill model, it was not necessary to obtain the concave form 
by pressing, since the elasticity of the material makes this form possible 
without resorting to that method, but the concavity exists, and the method 
of giving it is not claimed by Gardner. 

29. Q. As an article of manufacture, would, in vour opinion, the Bram- 
hill seat exhibit all the features or elements in combination claimed inthe 
Gardner 2d reissue No. 9094, and both claims thereof, with the exception 
of differenee of material ? 
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(Same objection as to (). 28.) 

A. With the further exception that the sheet rubber has properly no 
erain, and therefore their grains cannot ‘cross each other, it would. 

530. Q. Look at the two exhibits, Mavo Original and the Mayo Reissue 
Patent, and state what bearing these exhibits have upon the Gardner re- 
issue 9O94. 


(Same objections as To (). ys 
342 A. The two exhibits reterred to exhibit the first element ot the 


Gardner seat, namely, the arrangement of two or more lamin of 
wood glued or cemented together, with their grains crossing each other. 
The Mayo reissue slso states that the several scales of wood may be made 
to assume anv‘desired form by compression in a matrix. ‘There is a sug- 
gestion here which would supply the second element of the Gardner de- 
vice, namely, the coneavity of the upper surface of the seat and the con- 
vexity of the lower surface formed by pressure. | 

31. Q. With the knowledge obtained from the Bramhull patent as to 
perforations, convexity, and coneavity of the seat and adaptation to a chair 
frame, and the knowledge obtained from the Mayo patents—the Mayo 
original and the Mavo reissue—as to lamine of wood, with the grains 
of the lavers crossing each other, and the use of the same for chair seats 
as shown therein, what, in vour judgment, was new or. patentable at the 
date of the original Gardner patent No. 127045, or the first reissue No. 
7203, or the second reissue. sued upon in this ease, No. 9094 ? 

(Objected to as improper, inadmissible—calling for a question of law— 
and the witness is not shown to be qualified to answer.) 

A. Nothing. George Gardner combined old elements, and in his com- 
bination these old elements neither required modification nor performed 
new functions. : 

Adjourned until Saturday, May 7th, 2 p. m. 

Met pursuant to adjournment, Saturday, May 7th—2 p. m. 

Present: counsel as before. 

Direct examination of the witness, Hyde, continued by J. P. Foster, 
sq. 

32. Q. Please look at this Exhibit Cochran Patent now shown you, 

and state if vou have examined the same, and what, in your opin- 
343 ion, is the bearing of said patent upon the reissue patent No. 9094 

sued upon. - 

(Same objection as to Q. 25.) 

A. I have examined the said patent, and, in my opinion, the device 
therein deseribed and claimed shows the 3d element of the Gardner chair 
seat, namely, perforations. The Cochran chair seat is also made separate 
from the chair frame and is adapted to the frame. The elasticity of the 
rubber would also tend to give the dishing form claimed as an attribute 
of the Gardner chair seat, when the seat is sat upon. 

33. Q. Please look at Exhibit Tice Patent, now shown you, and state 
what, im vour opinion, is the bearing of said patent upon the reissue patent 
No. 9094 sued upon in this case, , 

(Same objection as to Q. 25.) 

A. I consider that the Tice device shows the 2d and 3d elements of the 
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Gardner seat, namely, the convex and concave form of the seat and the 
perforations, This form of the Tice seat is best shown in igure 3 of the 
drawing, and Figure 1 exhibits a modification of this form, The perfora- 
tions in the Tice seat perform the same functions as the perforations in the 
Gardner seat. There is little difference, if anv, between the Tice seat and 
the Gardner seat, other than that of material. The seats are adapted to 
the frame of the chair in each ease; and are secured to the frame. 

34. Q. Please look at the Exhibit Botturi Patent, now shown vou, and 
state what, in. vour opinion, is the bearing of said patent upon No. 9O94 
sued upon in this case, | 

A, The only similarity that I see between the Gardner: chair seat and 
the seat deseribed and claimed in this English patent is that the seats in 
both Cases are nlaceé “Cparare from the ( han : anc adapted tO fit 1 the chair 

frame. In this point, however, the two devices are similar. 
ot 35. Q. Look at the Defendants’ Exhibit Farmer Patent, and 
state if vou have examined the same, and what bearing the same 
has upon the reissue No. 9094 sued upon in this case. 

(Objected to as to Q. 23, and because the Farmer patent is not in the 
answer.) 

A. I have carefully examined the patent to Wim. S. Farmer referred to. 
The Farmer chair seat, in my opinion, exhibits the 2d and 3d elements of 
the Gardner seat, namely, the convex and concave form of the seat and the 
perforations, The concave form is given to the seat by the elasticity of the 

-material of whieh it Is composed when the weight ot the persor Is Imposed 
upon it. Continued use will give the seat this form permanently. The 
l‘armer seat is moreover made separate from and adapted to the chair 
frame. The perforations in the Farmer seat perform the same functions 
as those in the Gardner seat, namely, lightness, ventilation, and ornamenta- 
tion. | 

56. Q. Look at the Defendants’ Exhibit Gardner Patent, number _Vo. 
127044, and state 1f vou have examined the same, and what bearing the 
same has upon the reissue No, 9094 sued upon in this ease, 

(Same objection as to last question. . Defendants’ counsel states that this 
Gardner patent No, 127044, and likewise the reissue of that patent, No. 
7202, and the certified model from the Patent Office of the chair seat 
shown and deseribed in said patents, are offered to show the state of the 
art prior to the Gardner. original patent, No. 127045, and reissue No. 9094, 
sued on in this case, and for this reason these exhibits of patents and 
model are not required ly the statute to be set up in the answer.) 

A. I have caretully examined the patent referred to in the question, 
and in my opinion the specification and claim of that patent set forth a 

device which shows all the elements of the seat deseribed 

345 in the reissue No, 9094. The seat of patent No, 127044 is formed 

of veneers of wood, glued together with their grains crossing each 
other, a seat which is concave on its upper surface and convex on its 
lower surface, and having perforations. The interposition of layers of 
fibrous material between the veneers of wood does not. in my opinion, 
cause such a difference between this seat and that deseribed in the 
reissue No. 9094 as to make them other than substantially the same seat. 

The fibrous material performs no necessary nor useful function whatever, 

but at the same time it does not present any disadvantage which makes its 
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omission desirable, or a novel feature other than a possible saving of ma- 
terial. To any one acquainted with the seat described in patent 127044 it 
would be an obvious suggestion and a question of pure mechanical judg- 
ment whether the omission of the fibrous material would be desirable or 
not. The perforations in the seat deseribed in that patent would prevent 
the addition of the fibrous material from giving any materially greater 
strength to the seat, and any which it might give is unnecessary. I should 
consider the seat deseribed in the reissue 9094 to be in reality the same 
seat as that described in patent No. 127044. The dishing form of the 
seat in the latter patent is shown In the drawing, Figure ?. 

37. Q. Look at the Exhibit Gardner Reissue No. 7202, and state 1f you 
have examined the same, and what, in your judgment, is there new in the 
reissue No. 9094, which is not shown in this exhibit 7202. 

A. Nothing. 

0, (). Liook atl the exhibit (gardner Mod I. how shown you, and state 
whether ‘that model, in vour judgement, is made in accordance with the 
Defendants’ Exhibit Gardner Patent 127044 and reissue No. 7202. 

A. it is. 

(Defendants’ counsel offers in evidence the stipulation of April 
346 26, 1881, admitting the Baillie chair in evidence in this case, and 
the same is marked “ Defendants’ Exhibit Stipulation, * Bed L.. 
Special Examiner, May 7, ’81.” 
And also statements of facts in relation to said Baillie chair, as follows: 
Agreed upon by the solicitors for the respective parties to this cause.) 


DEFENDANTS’ EXHIBIT STIPULATION—J. T. Li, Special Examiner, May 
‘ Fag 


[Tnited States circuit court. southern district of New York. 


Ware. GARDINER ET ALS. ) 
against In equity. 
Martin HERZ ET AL. } 


Having examined the articles referred to in the affidavits on motion to 
amend answer, viz, a chair with an upholstered seat and a curved back, 
marked * Baillie Chair.” a eircular device, marked “ Belter Wheel,” and 
two chair backs. one of oak and the other of rosewood, and marked, each 
of them, “ Belter Chair Back ” (both incomplete), complainants agree that 
the same may be admitted in the ease as illustrating what was known in 
the art at the time of the issue of the patent to John H. Belter, Feb. 25, 
1858, No. 19405, set up in the answer herein, and that the articles above 
named might have been made by a competent workman as early as the 
year 1858, in accordance with what was then known. 

Dated April 26, 1881. 

GIFFORD & GIFFORD, 
Complainants’ Solicitors. 
S47 The defendant accepts of the above offer and agreement of com- 
plainant. 

New York, April 27, 1881. , 

FOSTER, WENTWORTH & FOSTER, 


DD fe ndants’ Solicitors. 
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DEFENDANTS’ Exnipir Statement OF Facts.—J. T. L., Special 
Kramine ee May * i 18S] ‘ 


etween the parties to this cause that if David Bailie were 
testify as follows in relation to the chair marked in this 
ts’ Exhibit Bailie Chair :” That “ the back is made of layers 


[t is agreed 
ealled he would 
cause * Defendan 


of veneers laid one upon the other, the grain of one layer crossing that of 


the next one to it, held together by glue, and were subjected to pressure 
between two ecauls, one of which was convex and the other concave, and 
the pressure and these cauls gave the convex-concave form.” In other 
respects the exhibit speaks for itself. 

(Defendants’ counsel offers in evidence the original Baillie chair, and 
the said chair is so marked, J. T. L., special examiner, May 7, 1881.) 

39, Q. Have you examined the Defendants’ Exhibit Baillie Chair in 
connection with the agreed statement of facets in relation thereto ; and, if 
yea, what bearing, in your opinion, has the said chair upon the reissue 


_— 5 


patent No. 9094 sued upon in this case ? 

(Same objections as to Q. 23.) 

A. I have examined the chair referred to in connection with the state-. 
ment of facts, and in my opinion that chair exhibits all the elements in 


combination in a chair back as are exhibited in the Gardner chair seat: - 


but the form of concavity, unless the frame of the back be taken in 
348 connection with the perforated panel of the back, is not a dishing one. 

But if the two should be taken together, as they really should be, 
in considering the form of the back of that chair, they exhibit a back hav- 
ing a dishing form. The substitution of this form of back for a chair 
seat would make achair seat having all the elements of the Gardner chair 
seat. 

40.Q. You find inthis Baillie chair perforations, and the back adapted 
to a chair back solid frame surrounding the panel composing the back, do 
you not? 

A. I do. 

{1. Q. What, if any, difference in the operation or function is there be- 
tween the solid chair-back frame surrounding the back of this Baillie chair 
and a seat frame to which the Gardner seat is usually applied or adapted ? 

(Objected to, as the witness Is not shown to be competent to answer.) 

A. I do not find any. : 

{2.@. A witness on the part of the complainant’, Joel W. Mason, in- 
sisted that the Gardner seat, to be practically applied or adapted to a chair 
frame, should be secured thereto by nails. Examine the Baillie chair in 
that respect, and state what, if anything, you find which in your judgment 
are the equivalents of nails. 

(Same objections as to last question. ) 

A. I find at the top.and bottom of the back of that chair what appear 
to be nails or dowels, which secure it to the frame of the back. These are 
the equivalents of the nails in the chair seat ; furthermore, I should con- 
sider the glue which is used in this chair back to secure it to the chair- 
back frame as also an equivalent for that purpose. The nails and dowels 
above referred to ean be seen on the back of the chair back. 

43. Q. You are familiar with what are termed wooden settees, or long 


, ©, : 
rows of seats such as can be seen in the. Third and Ninth avenue 
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349 elevated railroads, and you have seen in use such long seats or seat 
bottoms made substantially in accordance with the Gardner reissue 
patent No. 9094, have you not ? 

(Objected to as irrelevant.) 

A. I am familiar with such settees, and [ have seen such lone seats or 
seat bottoms made substantially in accordance with the device deseribed in 
the reissue reterred to. 

14. Q. Do you recall the concave form in such settees or long seats, and 
if so was there a curvature at every point when taken from end to end, or 
only from the front to the back of such settees ? 

(Objected to as irrelevant.) 

A. There was not a curvature at every point when taken from end to 
end, as I remember them. | 
15. Q. Have you or have you not seen chair seats made in the same 
way as the seats on these settees ? 

(¢ bjected to as irrelevant. ) 

A. I have seen chair seats having that configuration. 

16. Q. Now suppose vou removed from the back of the Baillie chair the 
panel which forms that back and applied or adapted the said panel to a 
chair-seat frame, or the seat frame on one of these long settees, making the 
Baillie back in its longest direction run the length of the settee, so that 
the curvature of the Bailhe back when so applied or adapted to such seat 
frame would be from the front to the back of such settee, would or would 
not, in your judgment, in such a ease, the settee be provided with a seat in 
substantial accordance with the claims of Gardner second reissue 9094, 


‘sued upon 1D this ease? 


(Objected to, as the witness is not shown to be qualified to answ@r the 
question.) 

A. In my judgment it would. | 

17. Q. Could the Baillie back be so applied or adapted as supposed in 
the preceding question ? i 

( Last objection repeated. ) 
300 A. It could. 

tS, (). W hat would be hecessary Or requisite tO SO apply or 
adapt the said Baillie ehair back ? 

A. It would be necessary to have a seat frame substantially like the 
frame round the panel of the back of that chair. 

19. Q. Would the adaptation of the Baillie back to a seat frame, as sup- 
posed in the previous questions, Involve ingenuity, or could it, in your 
opinion, be performed by any ordinary mechanic ? 

( Last objection repeated. ) 

A. Such an adaptation would require no more ingenuity than that pos- 
sessed by any ordinary mechanic. 

50. Q. Is the device claimed in the Exhibit Gardner 2nd Reissue 9094, 
sued upon in this case, necessarily of a dishing form ? 

A. I do not think so. The word “ coneave” is much broader than 
the word “ dishing,” and ineludes it as well as other forms of coneavity. 

. J: E. HINDON HY DE. 

Sworn to before me. 

JOSIAH T. LOVEJOY, 
Special Eevaminer, &e., Notary Public, County of Kings. 
( Certificate filed in New York ¢€ ounty. ) 
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Defendants’ counsel ofters in evidence certified copy of the opinion of 


this court in the ease of William Gardner and others against Martin Herz 
and John Ik. Mayo, filed Mav 9th, 1879, and the same is marked “ De- 
fendants’ Exhibit Opinion, J. T. L., Special Examiner, May 5th, 1881.” 

(Objected to as incompetent and inadmissible.) 

Also letters patent of the United States to John H. Belter, Feb. 23, 
1858, number 19405, and the same is marked ‘ Defendants’ Ex- 

351 hibit, Belter Patent, J. T. L., Special Examiner, May 5th, 1881.’ 
\lso certified ¢ ‘OpyV of the lette rs pate nt of the United Statesto Zebu- 

lon B. bell iene. Mareh 15, 1859, 23225, and the same is marked “ Defend- 
ants’ Exhibit Bellows’ Patent, J. T. L., Special Examiner, May 5, 1881.’ 

Also Ce rtifi: «| COPY of the letters patent of the [nited. States to William 
Bramhill, November 28, 1865, number 51132, and the same is marked 

‘ Detendants’ Exhibit Bramhill Patent, J. T. L., Special Examiner, May 
5.81.” | 

Also certified COPY ot the letters patent of ths United States to John “3 
Mayo, Dee, 26, 1865, number what and the same is marked * Detend- 
ants’ Exhibit Mayo Original Patent, J. T. L., Special Examiner, May 5, 
137. 

Also certified ‘copy of the letters patent of the United States to J. W. 
Cochran, May ! 22, 1866, number 54863, and thesame is marked ** Defend- 
ants’ Exhibit Cochran Patent, J. T. L. , Special Examiner, May 5, 781.” 

Also eertif ec COpPV of t he let (ters prrt nt of f the United States to [saac - 
Tice, June 27th, 1865, No. 2016, _— the same is ange “ Detendants’ 
Exhibit Tice Patent, J. T. L., Spec lal Examiner, May 5, 1881.” 

LIlso certified COPV ot the re Issue le (ters P atent of Oa United States to 
Mavo, Aue. 18th, 1868, No. aUSY; and the same is marked ‘* Defendants’ 
Exhibit Mayo Reissue Patent, J. T. L., Special Examiner, May ‘5, 1881.” 

Also certified ay td of the E nelish patent to Sebastian Botturt, dated 
Aug. 5, 1857, No. 2117, and marked “ Defendants’ Exhibit Botturi Pat- 
ent, J. T. L., Special examiner, May 5, 1881.” 

(The english patent — (tO as hot set up in the answer. ) 
352 \lso certified copy of the Farmer patent, dated May Ist, 1866, 
No. 54314, and marked ** Defendants’ Exhibit Farmer Patent, J. 
T. L., Special Examiner, Mav 7, 1881.’ 

Also certified copy of the. Pratt patent, July 29, 1862, No. 36026, and 
the same is marked “ Dete ndants’ Exhibit Pratt Patent, J. T. L., Special 
Kxaminer, May 7, 1881.’ } 

Also certifi (d cOpV ot the Gardner patent, Ne ay 21. 1872. No. 1237044. 
and the same is marked “‘Defendants’ Exhibit Gardner Patent, J. T. ve 
Special Examiner, May 7, 1881.” 

Also certified copy of the Gardner reissue, July 4, 1876, No. 7202. and 
the same is marked “ Defendants’ Exhibit Gardner Reissue, No. 7202, J. 
T. L., Special Examiner, May 7, 1881.” 

Also eertified model from the Patent Office of the chair seat shown and 
described in said Exhibits Gardner Patent, No. 127044, and reissue num- 
ber 7202, and the same is marked “ Defendants’ Exhibit Gardner Model. 
as eg Pe Special Examiner, May 7. 1881.’ 


if 
: 


Adjourned to Thursday, May 12th, 1881, at 2 p. m 


Adjourned to June 6, 1881, at 2 p. m. 


By TT ROT i hs ig NA ea enn kno ay 
ReSe c e  onene i 
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NEw York, June 6th, 1881. 


Met pursuant to adjournment. 
| Present: Counsel as before. 

Cross-examination of Mr. Hyde by Mr. O’ REILLY, counsel for com- 
plainant : 

51. X% Q. How long have vou been a solicitor of patents? 

A. Since 1877. 

52. X% Q. How many patents have you solicited since that time? 
eed A. I don’t know. 
53. XN Q. What is the diffeulty about computing the number? 

A. No difficulty, if [ had my books; but without them, want of memory. 

54. X% Q. Approximate the number. 

A. I cannot even do that satisfactorily, but I should think there were 
in the neighborhood of fifty. 

5). X Q. State generally. in what departments of the useful arts those 
patents belonged. 

A. Mechanies and chemistry. 

56. X% Q. Which predominates, mechanics or chemistry ? 

A. Mechanies. 
o7. X Q. You say, in answer to 2 Q., that you area mechanical expert. 
What do you mean by mechanical expert ? 

A. One who by education and experience had made himself familiar 
with theoretical and applied mechanics. 

58. X Q. Are you such ? 

A. To an extent of which others, perhaps, are better able to judge than 


ee 


myself. Iam | 

59. X Q. Tell the court how you have beconie such ? 

A. I acquired my knowledge of theoretical mechanies by instruction 
and study. | My knowledge of applied mechanics is derived from the ob- 
servation and examination of a large number ot different mechanical de- 
vices, 

60. X% Q. Where did your study and instruction of theoretical mechan- 
ics take place ? 

A. I received my instruction in Columbia College, and I studied alone. 

61. XN Q. The collegiate instruction was but a part of the regular grad- 
uate course. Was it not such as your fellow students received ? 

A. To a certain extent it was, but from my fondness for the subject I 

pursued it, perhaps, somewhat further than they did, and I may 
394 be, perhaps, excused for saving that owing to that fondness | 
took the scholarship in that subject. 

62. X% Q. Explain what you mean by “ took the scholarship.” 

A. The scholarship is a prize of one year’s tree tuition in the college to 
the student who has shown the greatest proficiency in examination upon 
the subject in which it is offered for competition, 

63. X% Q. What was the subject offered in your instance ? 

A. Mechanies and analytical geometry. 

64, X (). How many scholars competed for that prize * 

A. I am not sure, but I. think there were two others who presented 
themselves for final examination, but I cannot state how many there were 
who were competing in recitations, that being another branch upon which 
the scholarship was awarded. | 


, 
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65. X Q. State the particular circumstances under which you acquired 
your knowledge of applied mechanies ? 

A. From familiarity with and examination of different kinds of ma- 
ifierent forms ‘of mechanical devices, and to a small 


Pagid*s> ? 
Pree Penny PL aaa a 


chinery, and many d 
extent in the personal construction of such devices, among these being two 
inventions. for one o} whi ly apy] lied ror a patent, but found | hac been 
anticipated, | 
66. X Q. You do not answer the last question directly; please do so. 
A. i do Hot know that Cah answer it any nore directly, unless I were 


to give a list of the places where such familiarity was gained and exami- 
nation had, which, from the number, it would be impossible for one to do. 
he motive which prompted such study, it was owing to the 

tention before I left college to pursue that branch 


: 
: 


' . ; 
It vou wish 1 


,? } . } we 
ict tnatit nad been niv ii 


of the law which is, connected with patents and patented devices, and | 
therefore prepared myself as far as I’could for that specialty. 
Oo) 67. X\ Q. Please tell the court, without any circumlocution, the 
extent of any practical experience you have had in mechanies. 
A. I cannot do so, any better than I have already done. 
68. A Q. Point out in this cross-examination, by quoting the same, 


any statement of yours, giving the extent of your practical experience with 


8 
; 


i 
i 


mechanies ? 

A. My entire answers to cross-questions 65 and 66. | 
69. MN Q. How often have you served as mechanical experts in United 
states courts ? ; 

A. [ should think 1 the neighborhood ot 
commenced to do so until within a somewhat-recent period. 

70. XN Q. How can you say, as you do in answer to Q. 5, that perfora- 
tions were “ purposely’ omitted in the claim of the original Gardner patent ? 
| do not say that they were purposely omitted, but that they seemed 
dd, and my reason for so saying was that, as 


some ten times. I have not 


- 


to have been purposely omitte 
the drawings show, and the body of the specification both speaks ot such 
perforations, the claim contains no allusion to them. <A further reason ‘is, 
that the body of the specification seems, by its language, to treat them as 
a minor feature, and one which ts not at all essential to the invention 
claimed, Rs 
71. X Q. Would not one be equally justified in saying that the perfo- 
rations were inadvertantly omitted ? | 

A. I do not think so, for the réason that, as I understand it, the claim 


i) 


of a patent is intended to cover those features of a device which the in- 
ventor claims to be his own invention, and, as a rule, greater care is taken 
with this part of the specification than any other. I cannot conceive that 
perforations can have been meant to be claimed in view of the state of the 
art at the time that patent was drawn. | 
72. X Q. Please tell the court what is the ordinary meaning of the 
word perforation. | 
396 A. I should define the noun as “the result of a piercing through.” 
75. X Q. Have you ever heard of Webster’s definition of that 
word ? ) 
A. I do not remember. 
74. X Q. Have you ever read Worcester’s definition of that word ? 
A. I do not remember, and it is not a word for whose ordinary mean- 
ing I should be apt to consult a dictionary. 
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308 A. I should eall them the frame and panel. 
85. X Q. Is that the ee answer vou can give ° 

A. It is. | 

86. X Q. In what department of the useful arts would the manufacture 
of such chair backs as are on Exhibit Baillie Chair belong ? . 
| That of a eabinet-maker. | 

87. X Q. Are you skilled in the art of cabinet-making, theoretical or 
practical 2 

A. I have an acquaintance both theoretical and practical—the latter to 
a limited extent—with the art of cabinet-making; 1 am not skilled in 
the art. ; 

88. X Q. Does your. acquaintance with cabine maiko enable vou to 
tell for the information of the court. the technical name of the different por- 
tions of the chair back on the Bailhe chair and the peeuliar configuration 
of such parts? Answer yes or no. 

A. I think it does. 

89. X Q. Then do so, if you please. 

The frame of the back is carved in a conventional pattern of flowers 
and scrolls. The panel is what is called scroll work, to which, afterwards, 
a cutting tool has ‘been applied to remove the sharp edges which are ex- 
hibited on the back of the panel, and to give it an appearance of being 
carved. 

90. X Q. What is the technical name in the cabinet-making art, if you 
know, for the spaces between the scrolls or carving on the Baillie chair 


) 


back ? 

A. I do not know. 

91. X Q. Is not the panel on the Baillie chair carved work, in fact ? 

A. Its interior surtace, or that which is turned toward the person sitting 
in the chair, is. 

92, X Q. What is the difference between the characte) Dy * of the carving 
upon the rod ame and that on the panel of the Baillie chair 

A. I do not quite understand the question. 

93. X Q. I mean is there any difference exce ep the de pth of cut 
359 A. There is no other that I see except that there is less e a 
tion bestowed upon the panel, 

94. X Q. State your acquaintance with cabinet making. 

A. I have been in a number of cabinet makers’ work-rooms, have in- 
quired of them their methods, and have, as I have said before, to a slight 
extent, practiced it myself, 

95. X Q. Do you mean to tell the court that the Baillie chair back, 
minus the brace-arms at the bottom, could be practicably used as a chair 
seat ? i : 

A. With sheht, modifications it could. 

96. X Q. Please tell us how it would be fastened to a chair seat by nails, 
as deseribe “d in the Gardner patent. 

A. I do not find in the Gardner original patent, or in either of the re- 
issues, any statement that the seat may be so fastened, but there is no doubt 
that it might ; and neither is there any doubt that the Baillie chair back, 
when modified to form a seat, might be so fastened. The nails would be 
placed around the edge of the modified back and would pass into the frame 


of the chair seat. 


é 
é 
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Redirect : 

97. Re D. Q. Refer to your direct testimony and questions 45 and 44, 
wherein wooden settees or long seats as on the elevated railroad are re- 
ferred to, and state if the yellow chair now shown you has the seat of the 
form referred to in those questions. 

A. It has, 

(The said chair is offered in evidence by defendants’ counsel, and marked 
“ Defendants’ Exhibit Gardner Yellow Chair, J.T. L., Special Examiner 
June 6th, 1881.’’) 

98. Re D. Q. Would the panel from the Bailhe chair back, if removed 
and substituted in the place of the seat in the Exhibit Yellow Chair, in 

| your opinion, constitute a chair seat applied to a chair-seat frame, 
360 and having the other elements as set forth in the two claims of the 

(vardner second reissue No. OY 3 sued upon i 

A. It would, for the reason that it would form a chair seat made of 
laminze of wood, with grains crossing, glued together, concave on the up- 
per surface, convex on the lower surface, and having perforations. 

99, Re D. Q. Does this Exhibit Gardner Yellow Chair bear the stamp 
on its under side of being made under the patent of, May 21, 1872, and 
does this exhibit show any dishing form of a seat, having a curvature at 
every point ? 

-(Objeeted to as irrelevant and immaterial.) 

A. It does bear such a stamp, and the curvature of the seat bottom of 
the exhibit referred to is not what is known as a dishing curvature, there, 
being no curvature in the line drawn between the two sides of the chair, 
but only in that drawn from the back to the front of the seat. 

Reeross: 

LOO. Re X Q. In applving the Baillie chair back to the frame of a cane- 
seat chair, would you or would vou not remove the frame surrounding 
the panel of said Baillie chair back ? 

A. I would remove all of the frame, except so much as would give 
sufficient strength to the panel to bear a superimposed weight. 

Redirect : 

lOl. Re D. Q. You know, as a matter of fact, that the seat frames of 
chairs vary with the innumerable styles which are made, and with such 
knowledge would it or not require all or part of the frame surrounding 
the panel of the Baillie chair back in applying the panel as a seat bottom 
according to the style of chair to which it was applied ? 

(Objected to as very leading.) 

A. I do know the fact mentioned in the first part of the question, 

361 and as a matter of course the back of the Baillie chair would have 
to be adapted to the different styles ot ehatr frames, such adapta- 

tions requiring a removal of a greater or less portion of the frame of the 
panel, according to the extent of the support given by the chair frame to 
the edge of the panel so made into a seat. A chair frame might be made, 
and a cane-seated chair is generally made, so as to make it possible to ap- 
ply the Baillie chair back to the seat, and not require any portion of the 
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frame to be left surrounding the panel, the edges of the pal nel being sup- 


ported by the trame of the chair sufficiently to prevent rupture 
“4 * aye , * § 
| J. KE. HINDON HYDE. , 
Sworn to betore me. 
JOSIAH TL. Lovesoy, 
Speci | ie .*s 
Adjourned t o June 21. [ISS81, by CODSEeN 1 of both parts f. 


ve 
Met pursuant to adjournnie! 
Present: Counsel as befor e ' 
OLIVER i (GARDNER. a witness on be half tthe aefendant. berne ci 5 
. . } 


SWorh, depose - anc says as, foll \' S: | : 


I am one of the complainants in this cause, and have carefully exan 
ined the LWO eX hibit Cc hairs. HAL 4 1D is Case, respect ively ee et, te { 
ants’ Exhibit Gardner Yellow Chair’ and “ Defendants’ Exhibit Gard- 
ner Brown Chair.” and I am familiar with the econstruetion of said ch: 

These chairs, consisting of the frame wor] il the seats and backs ther 


attached, were sold by the firm of Gardner & Co., of which firm Iam a 
member. The frames ot each ot Lnese xhibit s were hot made by the aid 
firm, but the seats and backs thereto attached were made by said firm. snd 
secured to said frame work, and the said firm have sold, ily) 1 
362 this date. chairs to the number of forty-four, with seats and back: 
of the identical form and construction attached thereto as are at- 
tached to said Defendants’ eine Gardner Brown Chair: and the said 
firm have also sold, up to this « | | 
and eighty-one, with seats ae bes ks of the identical form'‘and construe 
tion attached thereto as are attached to said Detendants’ Exhibit Gardne 
Yellow Chair. 
The members of the firm of Gardner & Co. are the eomplainants in this 
cause, 
The said Exhibit Gardner Brown Chair has a seat and baek in sepa) 


; 


pieces, and the seat and pack are Cachi Thus staimpe Ci: 


l am familiar wit ted to Gi ory 
Gardner M: ay Zi. whe No. 127045, and this suit is brought upon a re- 
issue of said origin: ul patent, which reissue 1s numbered 9094. The words 
stamped upon the Wa a and seat of said Exhibit Brown Chair refer to this 
original patent. 

The Exhibit Gardner Yellow Chair has a continuous piece forming the 
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back and seat, and upon tl 
set forth. 
My firm has sold 


le Seal portion is found the saine stamp above 


: , oe a iy ‘ a a 1] ° } } } } 
eyegety ey ve .- fy ; é " | ) ¥? } ,) 4 . 4 ‘4 . " 
tached to sc Lit exhibit Gardnet brown 4 Hail thus stamped, and ais) 


large numbers of chan seats, and a fev backs as are at- 
7 7 - 
i 


229 3 es © ore, ee aa D Ese. eh 
> aconsidaerabie number of com ned Seal and back like Ol} said iuxX- 
' ; } 
sit i { 4ii i} t*; fe \ ‘ < 


O. L. GARDNER. 
Subsertbed and-sworn to betore me this 21st dav of June. 1881. 
W. KF. HAPGOOD. 


‘, ee Wat: , R28 
\ tar Y ublre | iO), Ne iD York ( ounty. 


} ee Ls Vy SO See eS a ey ee oe a 
L he a . eu Rect 1 This’ Calls MeTendant s Exhibit Gaardne Brown 


Chair,” is offered in evidence by the detendant’s counsel and so marked. 
Fite. Las 


Spe CI Keramine 


P64 DEFENDANTS Exutpir. “DEF’ts’ Exutrpit OPINIon.” 


he Special kera) 2) . Ma if D. ISS]. 


[nit (| Seed Ww, " ort.tar ti ith mm ciate ; N , y oie 
nited tates elreult court Tor the southern aistrict of New Ork, 


This is a motion for a preliminary injunction, founded on reissued Jet- 


etek: i ; 
: tant antec toh. ¢ > a | 1 Vad. lon ’ 
fers patent eranted tO Creorge Gardner. William Gardner, and Jane Ky 
\ ] , +e Dae % | > °7 £2 a i ' ** - 7+ & " = ie . ?) ] ~ 
Gardner, July 4, 1876, for an improvement mn chan seats, the original 
| . j i 4 ’ = ‘ os 7 =e ‘ : : 3 ‘ 
patent Inge been granted to George Gardne) and Gardne) X Gardner, 


\ 
Nay rie S72. Ol} t hie invention OO} (;eoree Gardner. The specification ot 
the reissue states that “The invention relates to bottoms for seats, and eon- 
ists in constructing the said seats of two or more veneers of wood with 


the oraln Crossing eacn other, the said veneers ol] wood. beine lued Lo- 


“4 a 
x the rer DV an schesive substance :”’ that ~ Veneers, when thus APT need, 
that is tO say, with the oralns CYOSSI 10 each other, or diversified. will 
male ad seat which, ror durability ma economy. will bi found tO be va | 
very useful improvement ;” that the seat may. be made “either solid or 


pel forated :”’ that “*the perforated seats are made by boring a round hole, 


of any design desired ;” that “the pertorated seats are desirable, as they are 


ventilated and ornamental : that ‘‘the veneers vith the erains crossed or 


diversified and oluec tovether become homogeneous, thus making a solid 

piece ot Wor .” from whieh a | he bottom oft the seats Is made, ~~ H hich, 
365 when perforated and varnished, is ready for the market ;” that 

“veneers, when thus arranged, that is to say, with the grain run- 
ning crosswise or in divers directions, will make a bottom fora seat, which, 
for econdmy and durability, will be found to be a very useful improve- 
ment ;” and that “the bottoms thus made may be left solid or perforated 
after some design agreeable to the fancy of the one having them matle,” 
The specification also states that a slight concave configuration may be 
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given to the seat to add to the comfort ef the party using it; and that the 
bottom thus made is secured to a frame, which surrounds it, and through 
the latter is secured to the frame of the seat. The claims are six in. num- 
ber: 1. As a new article of manufacture, a bottom for a seat, constructed 
of two or more veneers or thin lavers of wood, with the grain of the one 
layer crossing that of the other, and the whole secured together with an 
adhesive substance substantially as set forth; 2. As a new article of 
manufacture, a bottom for a seat frame, constructed of two or more 
veneers or thin layers of wood, with the grain of the one layer crossing 
that of the other; said lavers being secured together by an adhesive sub- 
stance, and having perforations formed therein for the purpose of ventila- 
tion or ornamentation substantially as set forth; 3. The combination of a 
seat bottom, constructed ot two OFfF more veneers or thin layers of wood, 
with the oraln of the one laver crossing that of the other, and the whole 
secured together by an adhesive substance with the frame of the seat sub- 
stantially as set forth; 4. The combination of a seat bottom, constructed 
of two or more veneers or thin layers of wood, the grain of the one layer 
crossing that of the other, and the whole secured together by an adhesive 
substance, and provided with perforations for the purpose of ventilation 
or ornamentation, with the frame a seat substantially as set forth; 5, As 

a new article of manufacture, a wooden bottom for seats, provided 
366 with perforations for the purpose of ventilation or ornamentation ; 

6. Asa new article of manufacture, a seat bottom constructed of 
two or more veneers or thin layers of wood, the grain of the one laver 
crossing that of the other, and secured together by an adhesive substance, 
said bottom thus formed having a curved or concave configuration on its 
upper side substantially as set forth. 

The defendants make seat bottoms constructed of two or more veneers 
or thin lavers of wood, with the grain of the one layer crossing that of the 
other, and the whole secured together with an adhesive substance; and 
there are slots or slits cut through the seat, as long as the length of the 
seat bottom from front to rear, leaving longitudinal -holes of that leneth, 
and thus forming ribs or slats, the effect of which is to make the seat bot- 
tom yielding and elastic. 

A patent was granted to the defendant (Mayo) December 26th, 1865, 
for “improved material for roofing, tubing, tanks, wainscotting, boats, 
and other structures.” The specification of the patent states that the in- 
vention Is an “improvement in the manufacture of material for structures 
generally.” ‘The specification says: “The scale used in the ensuing de- 
scription consists of a thin laver of wood cut from a board or log and 
forming a veneer. My invention consists in cementing together a number 
of these scales or veneers, with the grain of the successive pieces running 
crosswise or diversely. A number of these scale boards, their surtaces 
having been previously treated with cement or analogous materials, are so 
laid together as to cross the orain of the respective pieces, so as to form a 
firm material for the construction of houses, boats, ships, tanks, floors, 
pipes, drains, sewers, packing cases, boxes, barrels, sidewalks, cans, pails, 
tubs, firkins, measures, cheese-boxes, trunks, valises, dry-docks, canal 
locks, mill and factory flumes, masts, spars, outside covering, and in- 
side finish of houses, stores, shops, depots, and warehouses, fences, 
covering of piles, railroad cars, railroad and suspension bridges, rail- 
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367 road tracks, and sleepers, wagons, carriages, and carts, bedsteads, 
sacking, mattresses, and covering of beds, sofa, and sofa bedsteads, 

divans, lounges, chairs, and nets In house architecture, the weather 
and inside finish of the house may consist of this material, and 
s of everv kind it may "a made the covering or lining of the ribs 


boarding 
In vessel 
or skeleton, or, in some instances, may form the body of the article, as, for 
Instance, in pipes in which the lavers are united by an impervious cement, 
ana ~O ap plres ro ene ly other that the erain of one will be lengthwise of the 
pipe, if another will be at the right angles of the former, and, if others are 
WK P80 seas Bi spirally around it. Ly the well-known yrocesses of wet 
sate dry air ay aye pliabilits mM L\ he lve 1 to the | ave rs as to pe rmit 
them to readily assume various figures, or be laid upon irregular objects 
with the grain of the respective pieces running diversely, so as to we 
splitting. T cannot pretend to anticipate all the various uses to which this 

| , hat by the means em- 


SCULE board bhety he applied, but suttice it tO sav, t 
j } i ‘ } , "; + 4 . } i. ” 5? » =< 
ployed, [am enabled to make a very strong and heht structure, of what- 


eCvel ital it mav be, or tor whatevel Purpose It Phas be designed, ft Is 
ee Spe } (q" = } } - ao 
‘apab l ot DeLThY ate ‘an effective and ¢ ieoant substitute fol the usual 
,? } % r . . . | . ° 
covering of the walls of rooms. — For flooring it is also available, especially 


In cases where it Is an object to make hee rere air-tight, as in 1ce- 
houses, fruit chambers, and other rooms which it is desired to isolate for 
anv purpose.” The claim of the patent is: ‘The: ap plication of scale boards 
or veneers 1D lavers, the direction of iiss erain.is crossed or diversified, 
and which are connected together, forming a material for the construction, 
lining, or covering of land and marine structures.” This patent was reis- 
sued August 18, 1868, in eight divisions, or eight separate amended speci- 
fications, to John Ik. lave, Andre Cushing, and G. B. Cushing. Divis- 
ion EF is a reissue for an “ improvement in house (lecorations, furnt- 

368 ture, fittings and the like.” The specification says: “The inven- 
tion consists in constructing various house decorations, furnishings 
and tittines, of a plurality of seale boards or thin sheets of veneers of wood 
cemented or otherwise, firmly connected together, with the several scales 
wv thicknesses so placed that the joints (ends or edges) shall be broken by 
each alternate laver, and the grain of the wood crossed or diversified, so that 
they will afford to each other mutual strength, support, and protection 


ag gainst checking, splitting, swelling, or shrinking, * * * Inthechair 
Fie. 2. the bottom B may be forined of a flexible material. made up by the 


union ot two or more thin lave Ts ot wood, having the e Tain crossed or di- 
versified in direction, and united by suitable cement. ‘ Various other 
articles of house decoration, fitting and furni-hing, are specified, to the eon- 
struction of which the invention is stated to be applicable.” The elaim is: 
‘The employment or use of the compound scale board hereinbefore de- 
seribed, in the tormation of the spee itied or anal ovous structures or articles 
of house decoration, fitting, and furnishing.’ 

What is claimed in the first claim of the Gardner reissued patent is 
clearly described in the two Mayo patents, both of which were issued prior 
to the original Gardner patent. The original Gardner patent claimed “ As 
anew article of manufacture, a chair seat constructed of veneers of wood 
with the gramn running crosswise of each other, and glued together, all 
substantially as set forth, and for the purpose specified.” 

The specification states that “the seats may be left solid, or perforated 
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after some design agreeable to the fancy of the one having them made; ”’ but 
there was no claim in respect of any perforations. On what ground the 
Patent Office granted the claim of the original Gardner patent, or the first 
claim of the reissued Gardner patent, in view of the original and reissued 
Mayo patents, it is impossible to conjecture. | 


309 The only ecpnelusion can be that the Mayo patents were twice 


overlooked. 
The next subject is the perforations. A reissued patent was granted to 
[Isaac P. Tice as assignee of Austin S. Smith, the inventor, June 27th, 
1865, for an ‘ improved chair bottom or back,” the original patent havy- 


ing, been granted to said Smith, May 25th, 1858. The specification of 


the reissue describes the making of the bottoms or seats of chairs of perto- 
rated sheet metal and attaching the edges of the sheet ot perforated metal 
to a supporting frame of wood or other stiff material of suitable form, b 
nails or tacks or other suitable fastenings. It states that the perforations 
may be ofany suitable form, as circular or of a form resembling the retic- 
ulations produced by interlacing the strips of cane in a cane bottom: 
that the sheet metal is not only as. good as cane in coolness and in the ven- 
tilation it affords to the clothing of persons, but is cheaper and more dura- 
ble and so much smoother as to be less destructive to wearing apparel. A 
patent was granted to J. A. Cochran May 22d, 1866, for a “ chair, sofa 
and car seat.” The specification states that the “invention consists in the 
employment of India rubber or gutta percha enamelled in whole or perto- 
rated (open work) sheets for the seats and back of chairs, sofas, car seats, 
earriages and lining thereof, and for mattresses:” that ‘the material 
may be attached either by lacing, gluing, cementing, screwing or nailing. 
The drawing shows a chair seat with circular perforation in it. A chair 
seat of perforated sheet metal, or perforated enamelled India rubber or 
gutta percha, has every feature of ventilation and ornamentation, as result- 
ing from the perforations, that the perforated chair seat of the Gardner 
patent has. The perforations in the Gardner seat are not described as 


Vv 


serving any other end than ventilation and ornamentation. | In view of 


the prior perforated seats there was no patentable novelty in perforating a 
wooden bottom. No claim is made that the defendants. have in- 
370 fringed the sixth claim of the Gardner reissue. As to the first five 
claims there is nothing new or patentable in them in view of the 
above references. ; 
The motion 1s therefore denied. 
A. J. Todd, for the plaintiff. 
Krost & (oe, for the defendants. 
(A COpyV.) 


Clerk. 


FW. S. 3 
[SEAL] JOSEPH M. DEUEL. 


Original filed Mav 9 18/79. 
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Cireuit court of the United States, southern district of New York, ° 


WILLIAM GARDNER, OLIVER L. GARDNER, AND ) 


Jane E. Gardner, Bi 
> In equity. 


US, 
, . 
Martin Herz and Joun Kk. Mayo. 
UNITED STATES OF AMERICA, 
Noutlre he District of Ni ‘7° York, ss 2 
Il, Josiah i Lovejoy, al special examiner duly appointed by the circuit 
eourt of the United States for-the southern district of New York, do 
hereby certify that the foregoing are the proofs for final hearing, taken 
hetore mein the above entitled cause on the part of the defendant under 
and pursuant to the 67th rule of the Supreme Court of the United States, 
as amended, 
| do further certity that [am not.of counsel nor attorney for either of the 
parties, nor 1n anvwise interested in the event of said cause. 
; | ~~ . ae <* ’ 1° > 
371 [ further certify that Messrs. Gittord and Gittord appeared on 
the part of the complainant and James P. Foster appeared on the 
part of the defendants in taking said proofs. 
JOSLAH T. LOVEJOY. 
Special kxaminer, Ke. 
372 DEFENDANTS EXHIBIT GARDNER. ORIGINAL PATENT.—J. T. 
Li., Special Lvaminer, Apri 30, 1881. 
= | 2—1] 75. | 
Department of the Interior. [ nited states P: tent ()thee, LO all persons to 


whom these presents shall come, greeting : 
This is to certify that the annexed is a true copy from the records of 
' this othee ot the letters patent eranted (;,eorge Gardner and Gardner W 
Gardner May 21, 1872, No. 127045, for improvement In chair seats. 

[n testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this thirty-first 
day of March, in the vear of our Lord one thousand eight hundred and 
eighty-one, and of the Independence of the United States the one hun- 
dred and fifth. | 

[L. s.] EK. M. MARBLE, 


( OMIMISsione le 
No. 127045. 


The United States of America to all to whom these presents shall come : 
Whereas George Gardner, of Glen Gardner, New Jersey, has presented to 
the Commissioner of Patents a petition praving for the grant of 

373 letters patent for an alleged new and useful improvement in chair 
seats (he having assigned two-thirds of his right, titleand interest in 

said improvement te Gardner & Gardner), a description of which invention is 
contained in the specification of which a copy is hereunto annexed and 
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made a part hereof, and has cor apli «Lt with the various requirements of law 
in such cases made and provided; and 

Whereas, upon due examination made, said claimant is adjudged to be 
justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said George 


Gardner and Gardner & Gardner, their heirs or assigns, for the term of 


seventeen ‘years from the twenty-first day of May, one thousand eight 
hundred and seventy-two, the exclusive right to make, use, and vend the 
suid invention throughout the United States and the Territories thereof. 

In testimony whereof I have hereunto set mv hand and caused the seal 
ot the Patent (}ihee to be ath x: dl. at the eity of Washington, this twenty- 
first day of Mav, inthe vear of our Lord one thousand eight hundred 
and seventy-two, and of the Independence of the United States of Amer- 
ica the ninety-sixth. ; | 
ih. 8) | B. R. COWEN. 

Acting Sect tary of the Interios. 


(‘ountersioned : 


M: D. LEGGETT., 


*) . . . ) ? ‘ 
( OVLIMISSLONHECLH OF Pai Wis. 


2974 | 127045., 
UNITED STATES PATENT OFFICE. 


George Gardner, of Glen Gardner, New Jersey, assignor of two-thirds of 
his right to Gardner & Gardner. [mprovement in chair seats. Speci- 


fication forming part of letters patent No. 127045. dated Mav 21. 1872 


To all whom it may concern : | 
Be it known that I, George Gardner, of Glen Gardner, in the county 
of Hunterdon and State of New Jersey, have invented a new and useful 


‘chair seat ; and I do hereby declare that the following is a full, clear, and . 


exact description thereof, which will enable those skilled in the art to which 
my invention relates to construct the same, reference being had to the ac- 
company ing’ dr: awing and to the letters of reference m: arked thereon. 

Figure lisa plan view partly in section, the section showing the middle 
layer of veneer. Fig. 2 is a longitudinal section taken on the line a x of 
Fig. 1. 

Similar letters of reference refer to like parts in both of the figures, 

This invention relates to chair seats; and it consists In constructing a 
seat out of veneers of wood with the grain running across each other and 
glued together. 

I have shown in the drawing accompanying this specification three 
lavers of veneers, they being represented by the letters A, B,C. The grain 
of veneer A crosses that of veneer B, as shown in section in Fig. 1, and 
the grain of veneer B crosses that of veneer C, as seen in I’ig. 2. Veneers 
when thus arranged—that is to sav, with the grain running in diverse 
directions—will make a seat which, for economy and durability, will be 
found to be a very useful improvement. The seats may be left solid or 
perforated after some design agreeable to the fanev of the one having them 
made, <A slightly concave configuration may be given to the seat, as shown 


in Fic. 2. 
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Seats thus made do hot cost as much as those that are made of cane, and 
are better by far in point of durability. 

The veneers rest upon a shoulder, f, of a frame, I’, which surrounds 
them. , 

Having thus deseribed my invention, what I claim and desire to secure 
by letters patent is: 

As ad new article oft manutacture, cl chair seal eonstructed of veneers ol 
wood with the grain running crosswise of each other and glued together, 
all substantially as. set forth and for the purpose specified. 

In testimony whereof [ have sloned hiv name tO this specification ot 
my Invention, in the presence of two attesting \\ itnesses, this 16th day ol 
November, Sd i. 

GEO. GARDNER. 

Witnesses : 

JOHN TEATS, 
ALBERT STEPHENS. 
(Here follows diagram marked page 375.) 
376 DEFENDANTS EXHIBIT GARDNER First ReEtssuE—J. T. L.. 
Special Hraminer, April 30, 1881. 
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Department of the Interior, United States Patent Office, to all persons 
to whom th se presents shall COTE, ereeting : 

This is to. certify that the annexed is a true copy from the records of 
this office of the reissue letters patent granted George, William, and Jane 
Ki. Gardner July 4, 1876, No. 7203, for improvement in chair seats. 

In witness whereot I, EK. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent-Office to be hereunto affixed this thirty-first 
day of March, in the year of our Lord one thousand eight hundred and 
eighty-one, and of the [ndependence of the L'nited States the one hundred 
and fifth. | 

[SEAL. | Kk. M. MARBLE, 


. ( Ommissioner. 
> . . ? £ . 
Reissue No. iZU3. 


The United States of America to all to whom these presents shall come: 
Whereas George Gardner, of Brooklyn, New York, assignor by mesne 
assignments to himself, William Gardner, and Jane E. Gardner, has _pre- 
sented to the Commissioner of Patents a petition praying for the reissue 
| of letters patent for an alleged new and useful improvement In 
oid ehair =Cats (tor which letters patent Were issued to Creorge Gard- 
ner and Gardner & Gardner, dated May 21, 1872, which letters 
having been surrendered, the same have been canceled, and new letters 
ordered to issue to said assignees on an amended specification), a description 
of which invention is contained in the specification of which a copy is 
hereunto annexed and made a part hereof, and has complied with the 
various requirements of law in such cases made and provided ; and 
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Whereas, upon due examination made, the said claimant is adjudged to 
be justly entitled to a patent under the law : 

Now, therefore, these letters patent are to grant unto the said George, 
William, and Jane E. Gardner, their heirs or assigns, for the term of seven- 
teen vears from the 21st day of May, one thousand eight hundred and 
seventy-two, the exclusive right to make, use, and vend the said invention 
throughout the United States and the Territories thereof. 

[n testimony whereof I have hereunto set my hand and caused the seal 
of the Patent Office to be affixed, at the city of Washington, this fourth 
day of July, in the year of our Lord one thousand eight hundred and 
seventy-six, and of the Independence of the United States of America the 
one hundred and first. | 

| SEAL. | | CHARLES T. GORHAM, 


Acting Seer tary O] the Interior. 


Countersigned : 
R. H. DUELL, 


Commissioner of Patents. 
318 7 UNITED STATES PATENT OOF FICE. 


George Gardner, of Brooklyn, New York, assignor by mesne assignments 
to himself, William Gardner, and Jane E. Gardner. Improvement in 
chair seats. Specification forming part of letters patent No. 127045, 
dated May 21, 1872; reissue No. 7203, dated July 4, 1876 ; applica- 
tion filed April 8, 1876. . 


To all whom it may concern : 

Be it known that I, George Gardner, of the citv of Brooklyn, county 

of Kings, and State of New York, have invented a new and useful im- 
provement in the’ bottoms of seats ; and I do hereby declare that the fol- 
lowing is a full, clear, and exact description thereof, which will enable 
those skilled in the art to which my invention relates to construct the same, 
reference being had to the accompanying drawing, and to the letters of 
reference marked thereon. | 

Figure 1 isa plan view, partly in section, of my improved seat, the 
section showing the middle layer of veneer. Tig. 2 is a view of my im- 
proved seat for chairs, settees, &ec., this figure showing a longitudinal sec- 
tion of the seat, taken on the line w a of Fig. 1. 

Similar letters of reference refer to like parts in both of the figures. 

This invention relates to bottoms for seats, and consists in constructing 
the said seats of two or more veneers of wood, with the grains ‘crossing 
each other, the said veneers of wood being glued together by an adhesive 
substance. 

[ have shown in the drawing accompanying this specification three layers 
of veneer, apphed to the construction of and forming a seat for chairs. 
These layers of veneer are represented by the letters A, B, and C. The 
erain of veneer A crosses that of veneer B, as shown in section in Fig. 1, 
and the grain of veneer B crosses that of veneer C, as seen in Fig 2. 
Veneers, when thus arranged—that is to say, with the grains crossing 
each other or diversified—will make a seat which, for durability and 
economy, Will be found to be a very useful improvement. 


é 
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I make the seat either solid or perforated, as shown in Fie. 1. A slight 
concave configuration may be given to the seat. 3 

The perforated seats are made by boring a round hole of any design de- 

sired ; and they may be bored either by hand or by machinery adapted for 


q 
>* 


the purpose, 

The perforated seats are desirable, as they are ventilated and orna- 
mental, 

I have especially shown and described my improved seat. for chairs. 
The veneers of which this seat is constructed rest upon a shoulder, f, of a 
frame, I, which surrounds them,as shown in Fig. 2 of the drawing. The 
veneers, With the @rains erossed or diversified and glued together, beeome 
homogeneous, thus making a solid piece of: wood from which I make the 
bottom of the seat, which, when perforated and varnished, is ready for the 
market. 

Veneers, when thus arranged—that is to say, with the grain running 
crosswise or in diverse directions—will make a bottom for a seat which, 
for economy and durability, will be found to be a very useful improve- 
ment. The bottoms thus made may be left solid or perforated after some 
design agreeable to the faney of the one having them made. A slightly 
concave configuration may be given to the bottom, as shown in Fig. 2, 
which greatly adds to the comfort of the party using it. The bottom thus 
made is secured toa frame, F’, which surrounds it, and through the latter 
is secured to the seat frame K. | 

Having thus described my invention, what I claim is— 

l. As a new article of manufacture, a bottom for a seat constructed of 
two or more veneers or thin layers of wood, with the grain of the one laver 
crossing that of the other, and the whole secured together with an adhesive 
substance, substantially as set forth, 7 

2. As a new article of manufacture, a bottom for a seat frame con- 
structed of two or more veneers or thin layers of wood, with the grain of the 
one layer crossing that of the other, said layers being secured together by 
an adhesive substance, and having perforations formed therein for the pur- 
pose of ventilation or ornamentation, substantially as set forth. 

3, The combination of a seat-bottom, eonstructed of two or more veneers 
or thin lavers of wood, with the grain of the one laver crossing that of the 
other, and the whole secured together by an adhesive substance with the 
frame of the seat, substantially as set forth. 

{. The combination of a seat bottom constructed of two or more veneers 

or thin layers of wood, the grain of the one laver crossing that of 
379 the other, and the whole secured together by an adhesive substance, 

ancl provided with perforations for the purpose of ventilation or 
ornamentation, with the frame of a seat, substantially as set forth. 

5). Asa new article of manufacture, a wooden bottom for seats provided 
with perforations for the purpose of ventilation or ornamentation. 

6. Asa new article of manufacture, a seat bottom constructed of two or 
more veneers or thin layers of wood, the grain of the one laver crossing that 
of the other, and secured together by an adhesive substance, said bottom 
thus formed having a curved or concave configuration on its upper side, 
substatially as set forth. | 
[In testimony whereof I have signed my name to this specification of my 


I 
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Invention in the presence of two attesting witnesses, this 6th day of Mareh, , 
1876. 
GEO. GARDNER. 
Witnesses : j 
CHARLES G. COR. 
Louis W. Frost. 


(Here follows diagram marked page 580.) 
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Department of the Interior, United States Patent Office, to all persons 
to whom these presents shall come, greeting : 

This is to certify that the annexed is a true copy from the record of this 
office of the reissue letters patent granted Oliver L. Gardner, William 
Gardner, and Jane I. Gardner, I-ebruary 24,1880, No. 9004, for improve- 
ment in chair seats. 

In testimony whereof I, KE. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto attixed this thirty-first 
~~ of March, in the vear of our Lord one thousand eight hundred and 

ighty-aee and ot the Inde pe ndence ot the United States the one hundred 


ad fth. 


| 


kK. Ml. MARBLE. Commissioner. «! 


Reissue No. 9094. 


The United States of America to all to whom these presents shall come : 

Whereas George Gardner, of Westhield, New Jersey, assignor by mesne 
assignments to Oliver L. Gardner, William Gardner, and Jane E. Gard- 
ner, has presented to the Commissioner of Patents a petition praving for 

the reissue of letters patent for an alleged new and useful improve- 
382 ment in chair seats, for which letters patent were issued to George 

Gardner and Gardner & Gardner, dated May 21, 1872, the same 
surrendered and new letters issued to George Gardner, William Gardner, 
and Jane E. Gardner, dated July 4, t. 1876: which last letters having been 
surrendered, the same have been cancelled and new letters ordered to Issue 
to said assignees on an amended specification, a description of which inven- 
tion is contained in the specification of which a copy is hereunto annexed 
and made part hereof, and has complied with the various requirements of 
law in such cases made and provided ; and 

W hereas, upon due examination made, the said claimant is adjudged to be 
justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said Oliver Lu. 
Gardner, William Gardner, and: Jane E. Gardner, their heirs or assigns, 
for the term of seventeen years from the twenty-first day of May, one 
thousand eight hundred and seventy-two, the exclusive right to make, use, 


eee f«- 
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and vend the said invention throughout the United States and the Terri- 
tories thereof. 

[In testimony whereof I have hereunto set my hand and caused the seal 
of the Patent Office to be affixed, at the city of Washington, this twenty- 
fourth day of February, in the vear of our Lord one thousand eight hun- 
dred and eighty, and of the Independence of the United States of America 
the one hundred and fourth. | 

[1 8. | A. BELL, 

Acting Seer tary of the Interior. 

Countersigned : 7 
ee H. E. PAINE, 


¢ Oimpiussioner of Pati nts, 
383 UNITED STATES PATENT OFFICE. 


George Gardner, of Westfield, New Jersey, assignor by mesne assign- 
ments to Uliver L. Gardner, William Gardner, and Jane E. Gardner. 
Chair seat. Specification forming part of reissued latters patent No. 
9094, dated February 24,1880. Original No. 127605, dated May 21, 
1872; reissue No. 7203, dated July 4, 1876. Application for reissue 
filed (October 1B S79, 


To all whom it may concern : 

Be it known that I, George Gardner, now of Westfield, in the State of 
New Jersey, have invented an Improvement in chair seats, of which the 
following Isa specification : : 

The state of the art in relation to devices having a similarity to my 
invention may be set forth as follows: In letters patent No. 15552, granted 
August 19, 1856, a bedstead is deseribed made of veneers glued together, 
with the grains crossing, and in such patent there is a statement 
that veneers crossing and glued together had been used for combining 
strength and lightness. ‘In letters patent No. 19405, February 23, 1858, 


ehairs and other articles of furniture are deseribed as made of lavers of 


wood or veneers crossing each other, glued together, and pressed 
to shape In letters patent No. 40509, granted November 3, 1868, 
boxes are described as made of veneers or lavers of wood crossing 
each other and olued tovether. i letters patent No. 23225. granted 
Mareh 15, 1859, a chair bottom is deseribed as made of a piece of board 
softened by steam and pressed up to shape in molds. In letters patent 
No. 110096, December 13, 1870, a barrel is described of laminee of wood 
with the grain crossing and glued together. Sheet metal perforated to 
form chair bottoms is set forth in A. S. Smith’s patent, reissued June 27, 
1865. Chair seats of enameled hard rubber and gutta-percha perforated 
are set forth in letters patent No. 54865, May 7, 1866. Letters patent 
No. 591735, granted December 25, 1865, to J. KX. Mavo, sets forth numer- 
ous articles made of laminze of wood ; and in a subsequent reissue, dated 


August 18, 1868, mention 1s made of a chair seat, but the same was neither 


concave nor pertorated, 

My invention, as distinguished from the foregoing, relates to a new 
article of manufacture, consisting of achair seat made of veneers of wood, 
with the grains of one veneer crossing the other and glued together, and 
having a concave or dishing form, and perforated. 
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. 4] eee ie? D> ce VW 
Department of the Interior, United Stat Patent Office, to all person 
| 
tO Whom these presents shatl come, creeting: 
. ‘ . 


This IS tO certify that the annexed is a true COpV from the records 4) | 
this othee of the letters patent eranted John ik. Ma VO, December 26, 1865 
No. 51735, for improved material for roofing, t ubing, tanks, wainscotting, 
boats, and other structures, 

fn testimony whereot I, Ek. M. Marble, Commissioner of Patents, have 
eaused the seal of the Patent Of 
day ot March, 1D) the vear of our Lord Ole thousand ele ht hundred and 


thee to be hereunto athxed this thirty-first 
elghty-one, and of the Independence of the United States the one hundred 
and | ifth. 

lL. S. | Ke M. MARBLE, Commissione 


United States of Ame rica, t Q all to whom these letters patent shall Come: 
Whereas John K. Mavo, of Portland, Maine, has alleged that he has 
invented a new and useful improved material for roofing, tubing, tanks, 
walnscotting, boats, and other structures, which he states has not been 
known or used before his application; has made oath that he is a 
manger of the Crown of Great Britain and Ireland, that he does 
| verily believe that he is the original and first inventor or discoverer 
of the said invention, and that the same hath not, to the best of his know]- 
edge and belief, been previously known or used; has paid into the Treas- 
urv of the United States the sum of thirty-five dollars, and presented Q 
petition to the Commissioner of Patents signifying a desire of obtaining 
an exclusive property in the said invention, and praying that a patent may 


‘ 


“>? 
eres 


be granted for that purpose: 

These are, therefore, to grant, aceordine to law. to the said John K. 
Mavo, his heirs, administrators, or AassIons, for the term of seventeen 
years from the twenty-sixth day of December; one thousand eight hun- 
dred and sixty-five, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be uscd, the said invention, a 
description whereof is given in the words of the said John K. Mayo in 
the schedule hereunto annexed, and is made part of these presents. 

In testimony whereot | have caused these letters to be made patent, and 
the seal of the Patent Office has been hereunto af thixed. 

Given under my hand, at the city of Washington, this twenty-sixth day 
of December, in the year of our Lord one thousand eight hundred and 
sixty-five, and of the Independence of the United St: ites of America the 
ninetieth. : | 

[ SEAL. | WwW. T. OFTS.. 

Acting Seer tary of the Interior. 


Countersigned and sealed with the seal of -~ Patent Offiee. 
Yo THEAKER, 


‘Coniaibaalaiinn of Patents. 


een Reo’ Vecivinea. arch oat aha a aie Soe 


ba F Ri, 


CLAD eas 
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388 The schedule referred toin these letters patent and making part of 


the same: 


To all whom it Mav Concern ; 

be it known that I, John Kk. Mayo of Portland, in the County of Cum- 
berland and State of Maine, have invented a new and useful improvement 
iy the manufacture of material for structures generally, and [ do hereby 
declare the following to be a full, clear, and exact description of the same, 
reference being had to accompanying drawings which are made part of this 
specification and in which— | 

igure 1 is a transverse section of a water pipe, constructed according 
to my invention, and 

Figure 2 is a longitudinal section of the same. 

igure 3 is a side elevation and sectional view of a portion of clapboard- 
ing made upon my improved plan. | 


< 


Figure 4 represents similar views of a section of roofing, illustrative of 


my Invention. 
igure 5 represents similar views of a portion of the interior lining of a 
house or other analogous structure, res dona the same principle. 
igure 6 represents a barrel, to which articles my invention may also 
be advantageously applied. | 
The scale used in the ensuing description consists of a thin laver of wood, 
cut from a board or log and forming a veneer. 


SC oceal 


My invention consists in cementing together a number of these scales 
or veneers with the grain of the successive pieces running crosswise or di- 
versely. A number of these seale boards, their surfaces having been pre- 
viously treated with cement or analogous material, are so laid together as 
to cross the grain of the respective pieces so as to form a firm material for 
the construction of houses, boats, ships, tanks. floors. pipes, drains, sewers, 
packing-cases, boxes, barrels, sidewalks, cans, pails, tubs, firkins, measures, 
cheese-boxes, trunks, valises, dry docks, canal locks, mill and factory 

flumes, masts, Spars, outside covering, and inside finish of houses, 
389 stores, shops, depots, and warehouses, fences, covering of piles, 
railroad cars, railroad and suspension bridges, railroad tracks and 
sleepers, wagons, carriages and carts, bedsteads, sacking, mattresses and 
covering of beds, sofas, and sofa bedsteads, divans, lounges, chairs and settees. 

In house architecture, the weather-boarding and inside finish of the 
house may consist of this material, and in vessels of every kind it may be 
made the covering or lining of the ribs or skeleton, or in some instances, 
may form the body of the article, as for instance in pipes in which the 
layers are united by an impervious cement and so applied to each other 
that the grain of one will be lengthwise of the pipe, of another will be at 
right angles to the former, and if others are added, may be spirally around 
it. 

By the well known processes of wet and dry heating, such a pliability 
may be given to the lavers as to permit them to readily assume various 
figures or be laid upon irregular objects with the grain of the respective 
pieces running diversely, so as to prevent splitting. 


. eannot pretend to anticipate all the various uses to which this seale~ 


board may be applied, but sutfice it to Say, that by the means employed, 
[ am enabled to make a very strong and light structure, of whatever shape 
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it may be, or -for whatever purpose it may be designed. It is capable of 
being made an effective and elegant substitute for the usual covering of the 
walls of rooms. , 
lor flooring it is also available, and especially in cases where it is an 
object to make apartments air tight, as in ice houses, fruit chambers and 
other rooms which it is desired to isolate for any purpose. 
It is believed that the drawings in connection with the above statement 
will suffice to explain my invention without dwelling further upon it. 
Having thus described my invention, the following is what I claim as 
new, and desire to secure by letters patent. 
390 [ claim the application of scale boards or veneers in layers, the 
direction of whose grain is crossed or diversified, and which are 
connected together, forming a material for the construction, lining or cover- 


ing of land and marine structures. 


< 


JOHN K. MAYO. 


Wiitneses: 
C. D. SmIrH. 
JAS. L. ERVIN. 


cas #i. My Ba, 2. A. 2M. 
Eix’d: J..A. W., M. Meck. 


(Here follows diagram marked page 390.) 
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Department of the Interior, United States Patent Office, to all persons to 
whom these presents shall come, greeting: 

This is to certify that the annexed is a true copy from the records of 
this office of the reissue letters patent granted Mayo, and Andre and G., 
B. Cushing August 18th, 1868, No. 3089, for improvement in house 
decorations, furniture, fittings and the like. 

[n testimony whereof I, IX. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent.Office to be hereunto affixed this second day 
of April, in the year of our Lord one thousand eight hundred an eighty- 
one, and of the Independence of the United States the one hundred and 
fifth. 

|SEAL. | | KE. M. MARBLE, Commissioner. 


Reissue Ni ». DOSY, 


4... 
‘The United States of America to all to whom these letters patent shall 
Come ° 
Whereas John K. Mayo, of New York New York, for himself and 
‘ Andre Cushing, and G. B. Cushing, of St. John, New Brunswick, as- 
signees of John K. Mayo, have alleged that said John K. Mayo invented 
1358 14 
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a new and useful improvement in house decorations, furniture, fit- 
8914 tings and the like (for which letters patent were issued to him, 

dated December 26, [S65, which letters having been surrendered 
by him and said assignees, the same have been canceled, and new letters 
arate amended specifications), and had 


~<| =e re 7 : Ss 
ordered to issue to them on eight SC] 


made oath that he was a subject of the Crown of Great Britain and LIre- 
land ; that he did verily believe he was the original and first inventor or dis- 
COVverer ot the said improvement, and that the same hath Hot, to his know]- 
edge and belief, been previously known orused ; said assignees having paid 
into the Treasury of the United States the sum of thirty dollars, and pre- 
sented Qa petition to the Commissioner of Patants, praying that a patent 


may be issued therefor: 


These are, therefore, to grant to the said Mayo and Andre and G. B. 
Cushing, their executors, administrators, or assigns, for the term of seven- 
teen years from the 26th day ot December, one thousand eight hundred 


and sixty-five, the full and exclusive right and liberty of making, using, 
and vending to others to be used, the said improvement, a description 
whereof is given in the annexed schedule, and made a part of these 


presents,. 


[n testimony whereof I have caused these letters to be made patent, and 


the seal of the Patent ()thee to be here into affixed. 
Given under my hand, at the city of Washineton, this eighteenth day 
of August, in the year of our Lord one thousand eight hundred and sixty 


eight, and of the Independence ef the United States of America the ninety- 


third. 
| SEAL. | O.. H. BROWNING, 
Secretary of thie Interior. 


C‘ountersioned and sealed with the seal of the Patent Office. 


KLISHA FOOTE, 


( OnUNISSLON 2 of Pat nts. 
3992 UNITED STATES PATENT OFFICE. 


John Kk. Mayo, of New York, N. Y., for himself and A. and G. B. Cush- 
ing, of St. John, New Brunswick, assignees of John K. Mayo. Im- 
provement in house decorations, furniture, fittings, and the like. Speci- 

sD, dated December 20. 


feation forming part of letters patent No. 517: 


1865: reissue No. 3089. dated August LS, L868. 
Division LE. 


To all whom it may concern : 

Be it known that 1, John K. Mayo, formerly of Portland, Maine, but 
now of the city, county, and State of New York, have invented certain 
improvements in the construction oi house decorations, furnishings, and 
fittings ; and the following is declared to be descriptive of the said inven- 
tion, reference being had to the accompanying drawings : 

The invention consists in constructing various house decorations, fur- 
nishings, and fittings of a plurality of scale boards or thin sheets or veneers 
of wood, cemented or otherwise firmly connected together, with the sev- 
eral seales or thicknesses so placed that the joints (ends or edges) shall be 
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the wood erossecd or di- 


broken by each alternate layer, and the grain of 
versified, so that they will afford to each other mutual strength, support, 


and protection against checking, splitting, swelling, or shrinking. 


In the drawings, Figure 1 is a sectional pe rep tive view of a chess-table 


illustrating the invention. Fig. 2 is a vertical section of a chair. Fig. 


31s a perspective sectional view. of a mindowecsiale partially rolled up. 

[n all the figures it is designed to re ay sent the grain of the respective 
layers of wood, or some of them, running in diverse directions from others, 
% tor the objects already sunlidied: 

[n constructing table-tops or other furniture orarticles, any ornamental 
form or figure may be imparted by placing the layers of wood (previously 
coated with eement) into or upon a former, and there subjecting them to 
the requisite pressure to unite the layers of wood and produce the desired 


sh: ape, 

[n the table- -top A A, aaa 
and a a @ squares of wood of various colors to form a chess-board. 

In the chair, ig, 2, the bottom B may be tormed of a flexible material, 


made up by the union of two or more thin layers of wood, having the grain 


crossed or diversified in direction, and united by suitable cement. 
The chair back C may be made of any desired form; and by forming 
it of anumber of scale boards suitably united, with the grain diversified in 


‘represent different layers or laminz of wood, 


direction, a back is produeed possessing great streneth , and practically 
homogeneous and jointless from end to end. | 


The window-shade may be made of two or more layers of laminege of 


i wood as thin as paper, the grain in one layer running in a diverse direc- 

tion from the other laye: 

a iloor-cloth made of this material embraces the advant: wre of streneth 

i and economy over that produced by coating textile material with paint. 
[t is not liable to break, and is rendered, by asingle coat of varnish or paint, 
a thoroughly efficient, cheap, and dur: able Hoor-cove ring, POsse Ss 1m suth- 
cient flexibility, and produced ata small fraction of the cost of fAloor-cloth 

| as usually made. | 

ry The invention is also appheable to the construction of chairs, tables, 


brackets. book 


desks, chess-boards, bedsteads, or parts thereof, cornices, 
Venetian 


shelves and Cases, panels, wardrob es, SCreens, wall-coverings, 
blinds, picture and looking-glass frames, window shades or curtains, car- 
pets, carpet coverings or linings, mats, floor-cloths, sacking bottoms, couches, 
eots, and other articles of similar nature too numerous to mention. 

By adopting the well-known process of wet and dry heating in course 
ot manuf: icture, the se ver al s( “ale s of wor cd mayv be brought LO such a state 
ot pliability as to assume any desired form by compression in a matrix o1 
upon formers; and by using different degrees of thickness, in connection 
with elements of different kinds, the character of the article made may be 
either rigid or flexible. 

Dyes of various hues may be used as coloring 


oh Meal! > ee a ee 
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for the sheets of wood, as 


chemin kII 


fancy may incline. 
The following is claimed as new in the invention of John Kk. Mayo: 
The employment or use of the compound scale board hereinbefore de 
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scribed in the formation of the sp ified or analogous structures or articles 


of house decoration, fitting, and furnishing. 


JC HIN K. MAYO. 


Witnesses 
EDWARD WILLARD. 
S. W. F Rost. 


(Here follows diagram marked page 392.) 


393. DEFENDANTS’ Exurpir BELTER PATENT OF 1856.—J. D., Notary 
Pubhe. 


Department of the Interior, United States Patent office to all persons 
to whom these presents shall come, greeting : 


This is to certify that the annexed is a true copy from the records of 


this office of the letters patent granted John H. Belter August 19, 1856. 
No. 15542. For bedsteads. 

[n testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this thirty-first 
day of March, in the year of our Lord one thousand eight hundred and 
eighty-one, and of the ae pe ndence of the United States the one hundred 
and fifth. 

[SEAL. | ' E. M. MARBLE, 


( onumissioner. 
No. 15582. 


United States of America to all to whom these letters patent shall 
; COoTne 3 

Whereas John H. Belter, of New York, N. Y., has alleged that he has 
invented a new and useful bedsteads, which he states have not been known 
or used before his application ; has made oath that he is a citizen of the 
United States ; that he does verily believe that he is the original and first 
inventor or discoverer of the said bedsteads, and that the same 

394 have not, to the best of his knowledge and belief, been previously 


known or used; has paid into the Treasury of the United States 


the sum of thirty dollars, and presented a petition to the Commissioner of 


Patents signifying a desire of obtaining an exclusive property in the said 
bedsteads, and praying that a patent may be granted for that a 

These are, therefore, to grant, according to law, to the said John H. 
Belter, his heirs, administrators, or assigns, for the term of fourteen years 
from the nineteenth day of August, one thousand eight hundred and fifty- 
six, the full and exclusive right and liberty of making, constructing, us- 
ing, and vending to others to be used, the. said bedsteads, a description 
whereof is given in the words of the said Belter in the schedule hereunto 
annexed, and is made part of these presents. | 

In testimony whereof I have caused these letters to be made patent, and 
the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this nineteenth day 


ce 
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of August, in the year of our Lord one thousand eight hundred and fifty- 
six, and of the Independence of the United States of America the eighty- 
first. | | 

[SEAL. | ROBERT McCLELLAND, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
5S. T. SHUGEHERI, 
clefting Commissioner of Patents. 
The schedule referred to in these ietters patent and making part of 


the same: 


OQ 5 


To all whom it may eoncern: 

Be it known that I, John Henry Belter, of the city and county of New 
York, in the State of New York, have invented a new and improved bed- 
stead, and I do hereby declare that the following is a full, clear, and exact 
description thereof, reference being had to the annexed drawings and to the 
letters ot reference marked thereon : 

lig. 1 is a perspective view of the bedstead complete. 


Fig, 2 is a horizontal section of the bedstead proper, A A, with the in- 
side frame removed. , It is made in only two parts, the line of their june- 
ture being indicated by the blue line. 

hie, 3 is a plan view of the internal frame C, showing the rectangular 
notches 15’ DB’. which holds the bedstead together. 

Fie. 4 is a vertical section taken longitudinally through the center of 
the bedstead, the inside frame C being removed, and the parts A A slightly 
separated, while an additional side rail, HH, which may be employed or 
not atl pleasure, Is represented elevated shgehtly above its proper position. 
Fig. 5 is a plan view of the “ cauls ” used in shaping the parts. 


ie. 6 shows a few pieces of veneer glued together in the same manner 
as are the veneers in any bedstead. | 

Fig. 7 shows an edge view of.an ordinary veneered bedstead, which, 
when glued, has been compressed unequally between imperfect  cauls.” 

Fig. 8 shows an edge view of the material I employ, which, when glued, 
has been compressed unequally between the same “ cauls ” as Fig. 7, show- 
ing that the space between the veneers will, in Fig. 8, be divided between 

the different layers and all filled with glue. | 
+ Like letters refer to the same parts In all the drawings. 
Bedsteads, as ordinarily constructed, are necessarily composed of 

several parts secured together in a manner which requires considerable 
time, and in some cases peculiar wrenches or other instruments to effect 
either their junction or their separation. This is an evil more particu- 
larly apparent when it becomes necessary to separate the parts very hur- 
riedly, in case of fire. One object of my invention is to surmount this 
difficulty and allow the parts to be immediately separated without tools. 

Again, the ordinary bedstead contains deep and intricate recesses about 
the joints and fastenings which are difficult of access and notorious as 
hiding places for bugs. A second object of my invention is to avoid the 
necessity for these recesses. 

Again, the thickness of the posts and other parts in ordinary bedsteads 


a 
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intrudes upon what would otherwise be valuable space either on their in-. 
terior or exterior faces. <A third object of my invention Is to avoid this 
evil, 

And again, an ordinary veneered bedstead is Hable to contain empty 
spaces between the veneer and the solid wood, in which spaces young bues 
may be concealed. These spaces result from mequalities in the “ cauls,” 
as the large moulds are termed, which press the veneer upon the solid 
wood. Whenever a de pression exists in the “cauls,” the solid wood hav- 
ing little or no ability to vield, does not adapt itself thereto, and an émpty 
space, M, is the result, as shown in Fig. 7. A fourth object of my inven- 
tion is to avoid this evil. , 

My bedstead is composed entirely of wood and glue. I will describe 
minutely its construction: 

The bedstead proper, A A, is about 2 of an inch in thickness throughout, 
with rounded corners, and without posts er joints, in the ordinary sense of 

the term. It is represented as consisting of only two pieces, but 
397 can be made in four if desired. It is, by its peculiar construction, 
immensely strong and durable. 

Its whole thickness is composed of thin layers glued together, Each 
alternate layer is placed with the grain standing perpendicularly, while 
the others are placed te the grain running in a horizontal direction, as 
shown on a larger seale in Fig. 6. The whole are glued together at one 
time under pressure, as candace explained below. The veneers which are 
presented to the eye on both the internal and external surfaces of A A 
shoul be ot rose wood or othe i & cholee wood, while those coneealed he- 
neath the surface may as well be of oak or of black walnut. 

There is no limit to the size in which the parts may be formed without 
joints by these means, and I prefer to make the whole in two parts, as 
represented. J provide castors, EE, for each part, so that the weight of 
each is supported withcut depending on the other or others, and on urging 
the parts toget ther the short dowels F F on the edge of one part fitting 
into corresponding cavities in the edge ef the other part, ensure a perfect 
harmony: in their positions. The internal frame C, Fig. 3, is adapted to 
support the mattresses, but in addition to this it serves the important pur- 
pose of retaining the parts A A: in their proper relative positions, for 
which latter end the plain shallow notches B’ B’ are formed in its edge. 

On the inner surface of each part I provide projections, BB, which 
projections are widest at the bottom, and so arranged that they shall be 
tightly embraced in the notches B’ B’ when the internal frame C is dropped 
into its place. The parts A A, each supported independently on its own 
Castors, are thus simply held together by means of the frame CF. and are 
separated by any slight force when the latter is lifted out of its place. 
Additional projections, I) D, are provided on the interior of A A, which 
serve as additional supports to C. 

I prefer to finish ‘th top of each side | yy attaching additional 
398 pieces ot wood, H m4 Vv means of ' t dowe Is. These pieces are not 
essential except as affording an agreeable finish, 

The frame C may, for convenience, be made in several parts by provid- 
ing additional projections, D, for their support. In such case the part con- 
taining the notches B’ B’ should be a simple board extending transversely 
ac-oss the bedstead, as represented by the blue lines in Fig 3. 
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The veneers from which the parts A A are formed may as well be a lit- 
tle thicker than ordinary, say about ;. inch thick. The glue should be of 
the very best.quality, pretty thin and hot. The sheets toform one surface 
being spread on the table, and liberally covered with glue, each successive 
laver should be treated in the same manner, taking care to lay the veneers 

y in each layer so that the grain shall run at right angles to the grain in the 

| last. . Any odd number of lavers may be used, but I prefer nine, and the 

19 whole mass of sheets should then be immediately pressed between hot 

“eauls,” I J, which bend it tothe form required. When the “cauls” I J 

~%. are firmly pressed to their places, the superfluous glue will exude at the 

edges of the sheets, and after remaining seven hours or more under press- 

ure the “ cauls”’ may be carefully separated, but the compound sheet must 

be allowed a few days to become thoroughly dry. After this period the 

. work may be finished by ordinary tools, glueing on more wood to form a 
sufficient thickness for the carved portion when necessary. 

The faces of “cauls ” are quite liable to be more or less distorted and in- 

dented at various points, particularly if they have been in use. When a 

single veneer with no very extraordinary surplus of glue is pressed by such 

a caul upon solid wood a cavity is frequently left beneath it, as somewhat 

exaggerated in Fig. 7, where IKK K represents the veneer, L. L the solid 

wood, and M the empty cavity. But my cauls, if quite imperfect in sur- 
face, do not leave such spaces in the material of which my bedstead 

399 is composed, as the flexibility of the veneers and the surplus of glue 

. - between the lavers induces a greater or less vielding of all the lay- 
ers, as represented in Fig. 8, leaving no space so large as to be unfilled with 
0AM glue, | 

| [t is, In many cases, very convenient to make the parts A A in separate 
pieces and glue them together with a tapering scarf, as represented at NN. 
The strength of such a scarf is very nearly or quite equal to the other por- 
tions, and [ do not term such a searf a “joint” in the ordinary acceptation 
of the term. In general; when I make the bedstead proper in only two 
parts, [ prefer to manufacture each of the parts in three pieces and then 

glue them together as deseribed. 

[ am aware that veneers glued together with the grain of each layer 
standing at right angles to the next have been long in use for the purpose 
of combining strength and lightness. This I do not claim, nor do I claim 
the above deseribed method of producing it ; but what I elaim as my in- 
vention and desire to secure by letters patent is a bedstead constructed of 
thin parts, A A, supported independently without posts or joints, when the 
parts are composed of veneers and arranged substantially as described and 
for the purposes set forth. i 

[ also claim the wedge-shaped projections B B on the inside faces of each 

ay part, and the shallow notches B’ B’ on the edge of the internal frame C, 
when combined substantially as described and for the objects made plain. 
J. H. BELTER. 
Witnesses : 
Jno. WaARpD, JR. 
THoMAS D. STETSON. 


Es’a: J, A. ¥. 
Ex’d: M. McK. 


ee (Here follows diagram marked page 400.) 
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401 DEFENDANTS’ Exuipir BELTER PATENT.—J. T. L., Special Le- 
aminer, May DQ, ‘Bi. 


| 2—1 10. 


Department of the Interior, United States Patent Ofhee, to all persons to 
whom these presents shall come, greeting : | 

This is to certify that the annexed is a true copy from the records of 
this office of the letters patent granted John H. Belter, February 23, 1858, 
No. 19405, tor improvement in the method of manufacturing furniture. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this thirty-first 
day of March, in the vear of our Lord one thousand eight hundred and 
eighty-one, and of the Independence of the United States the one hundred 


and fifth. | ; | 
[L. Ss. ] EK. M. MARBLE, 


( OMIMISSIONE ee 
No. 19405. 


United States of America to all to whom these letters patent shall come: 
Whereas John H. Belter, of New York, N. Y., has alleged that -he has 
Invented a new and useful improvement in the method of manu- 
facturing furniture, which he states has not been known or used 


40? betore his application ; has made oath that he is a citizen of the 
United States; that he does verily believe that he is the original 
and first inventor or discoverer of the said Improvement, and that the same 


hath not, to the best of his knowledge and belief, been previously known 
or used; has paid into the Treasury of the United States the sum of thirty 
dollars, and presented a petition to the Commissioner of Patents signi- 
fying a desire of obtaining an exclusive property in the said improvement, 
and praying that a patent may be granted for that purpose : 

These are, therefore, to grant, according to law, to the said JohnH. 
Belter, his heirs, administrators, or assigns, for the term of fourteen years 
from the twenty-third day of February, one thousand eight hundred and 
fifty-eight, the full and exclusive right and liberty of making, construct- 
ing, using, and vending to others to be used, the said improvement, a de- 
scription whereof is given in the words of the said John H. Belter in the 
schedule hereunto annexed, and is made part of these presents. 

In testimony whereof I have caused these letters to be made patent, and 
the seal of the Patent Office has been hereunto affixed. 3 

Given under my hand at the city of Washington this twenty-third day 
of February, in the vear of our Lord one thousand eight hundred and 
fifty-eight, and of the Independence of the United States of America the 
eighty-second. | : 

JACOB THOMPSON, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
iL. 6.] | J. HOLT: 


4 ommissioner of Pate nis. 


@? 
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403 The schedule referred to in these letters patent and making part 
of the same. 


To all whom it may concern : 

Be it known that I, John Henry Belter, of the city and county of New 
York, in the State of New York, have invented a new and useful im- 
provement in pressed-work furniture, and I do deel tare, that the following 
is a full and complete description of the same, refere nee bei ing had to the 
accompanying drawingy making part of this specification, in which— 


Mie. 1 is a chair back finished and carved. 

Mie, 2 is a chair back roughly manufactured. 

Figs. 3, 4, and 5 horizontal sections of the same. 

Fie. 6 a vertical section of the same. 

Fie. 7 a horizontal section ona larger scale, 

Fie. 8 one of the compound staves of which the chair back is composed. 
lig. 16 shows the end of one of the staves on a larger scale. 

Fig. 9 indicates the appearance of the stave when unfinished. 

Kies. 10, 11, and 12 are el: ee between which the rough staves (Fig. 9) 


are held to be shaped. Fig. 13 is a tool by which the edges of the stave 
are gpk . 

I] ee t shows the inside caul, and 

I} ) shows one of the outside cauls by which the product is perfected 

Mig, . shows a horizontal section of the internal and all the externa] 
iy ‘with the hoop and screw for compressing them. 

My invention consists in giving increased beauty, strength, and other 
valuable qualities to what is termed pressed-work furniture by construct- 
Ing it of two or more layers of pressed-work staves constructed and ar- 
ranged inthe manner and form fully represented and described in this 

specification, 
1O4 Pressed work is invariably composed entirely of veneers and 

glue. The grain of each veneer is laid at right angles to that of 
the next, and the whole being firmly and smoothly glued together it is a 
very strong and durable material. As veneers are not capable of being 
extended or compressed except to very slight extents, it has not been here- 
tofore practicable to manufacture pressed work in any dishing forms. 
Pressed work has consequently been curved only in one plane so that each 
part forms a portion of a hollow cylinder or cone. But by my invention 
each portion of the pressed work, when completed, forms a portion of a 
hollow sphere or spheriod so that a section thereof in every possible plane 
exhibits a curved figure. It 1s-well known that the transverse streneth of 
any material (other things being equal) is greatly increased by causing it 
to present a curved or irregular section along the line exposed to rupture. 

My dishing pressed work is from that cause stronger than that before 
known, as will be more fully explained below, and may consequently be 
made considerably lighter and somewhat cheaper. 

To enable others rg ee in the art to make and use my invention, I will 
proceed to describe it by the aid of the drawings whic h represent a chair 
back. of this materi: ul with means for producing it. 

My invention is not limited to the construction of chair backs, but may 
be applied to all kinds of pressed-work furniture in which dishing is desir- 
able. Similar letters of reference refer to like parts in all the drawings. 


2 daniel piped sat at 
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Commencing on the front or inside, A, B, C, D (Figs. 1, 2, and 7), are 
properly shaped. inside veneers, while a, 6, ¢, d, respectively, represent 
short pieces of transverse veneers previously glued upon the first. A and . 
a together compose one stave of the inner layer, and B 6, Ce and Dd 
compose the other staves of that laver. These staves are a little narrower 
than those of the next or middle laver. H, V.. G, H.,I are the next ve- 

neers, the edge veneers E and I being narrower than the others in 
405 — consequence of a portion thereof being incorporated in other simi- 

lar chair backs. The small letters e, f, g, 4,7 indicate the short - 
horizontal veneers previously @lued to the last named, and E’, F’, G’, H’, 
[’ indicate another set of veneers similar to E, F,G, H, I, but a little 
wider. Ee and E’ previously glued firmly and continuously together com- 
pose the first in the second or middle layer, and F7, IF’, Gg, G’, Hh, H’, 
and Ii, I’ compose, respectively, the other staves in this layer. 

The next veneers exterior to the middle layer just described are short 
horizontal veneers j, 4, /, a, n. They are previously glued to the outside 
veneers J, K, L, M, N, and with them form the third or outside layer of 
staves. More staves may be constructed and added, composing a fourth or 
fifth layer if desired, but it is important that the last or exterior veneer 
shall be of good material, and with the grain running vertically, as such 
has a much better appearance than would be presented by horizontally 
erained veneers. In short the veneers A, B, C, D, which, when the work 
is in place, are exhibited to the observer on the front side, and the veneers 
J, Kk, L, M, N, which are shown on the back side, should be rosewood or 
the like highly-prized wood, while all.the rest may be oak, hickory, black 
walnut, or other cheap wood. 

There are perfectly close joints in this work distributed so as not to be 
opposite to each other. By reference to Fig. 7 it will be especially ob- 
served that the joint between the stave A a and the stave B 4 is not oppo- 
site to the joint between the stave F f I’ and the stave G g G’, nor again 
is the latter opposite to that between J j and Ix /, and this distribution 
adds to the strength of the work. | 

The means I have adopted for giving the proper form to the staves and 
correctly applying them together is as follows: I take sufficiently long 
strips of veneer, | (Fic. ev) and covering the whole of one side with olue, 

| apply to it the short pieces 2, 2, ete., and compress the whole between 
406 ~~ either plane or slightly dishing cauls until cold. Then laving a 

sufficient number of these, which may be termed “ rough staves,” 
together, between the clamps 3 and 4 (Figs. 10, 11, and 12), I turn the 
screws 5, 5 and confine them while I apply the peculiar plane 6 and _re- 
duce the edges to the condition shown in Fig. 12. The clamps 3, 4 are 
wedge-shaped in section as represented and the staves which lie nearest the 
left or outer side of the clamps are therefore widest when finished, but the 
edges of all are trimmed perfectly to the proper shape. This operation 
shapes the staves. 

On removing the staves from the clamp I assort them, and placing all 
the narrowest or inside staves in a suitable fixture, not represented, I saw 
a score in each end, as shown by P P in Figs. 8 and 16, so that the score is 
in the same position in all the staves of this inner layer. I do the same 
with the middle and outside staves, except that the score must be placed in 
a different position, Q Q or R R, in one or both of the latter. Having 
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properly heated the heavy inside caul, shown by Fig. 14, and also a suitable 
number of corresponding outside cauls, one of which is shown by Fig. 15, 
and provided suitable means of clamping the whole very firmly together, 
[ apply glue to the exterior face of an inner stave and Insert one end within 
a ring represented in red, resting the score P astride the edge of one of the 
knives 7, which latter are fixed edge upward around the base of the caul, 
Fie. 14. The upper end is then placed within a similar ring at the top, 
and the upper score fixed astride a similar knife, not represented. This 
process being repeated with all the inner staves, it follows that all of this 
series are held in exactly their proper position to match perfectly together, 
or are held ready to be forced into such position so,soon as the pressure is 
applied from outside. 

Tlie staves of the middle series are next immediately applied, and as the 

scores in their ends are also placed astride of the knives 7, their 
407 ~—‘ joints. necessarily come in different positions from those of the inner 

series. [ repeat this process for anv number of lavers of staves, 
working rapidly to prevent the glue from becoming cold before the placing 
of the staves is completed. When all are in this position the outer cauls 
(Figs. 15 and 17) are applied and compressed. 

On the removal of the latter, some 24 hours afterwards, the new artifi- 
cial product, which I term dishing pressed work, envelopes the interior 
caul, and is removed by cutting with a knife or saw along the lines indi-. 
eated. One such lot of material produces 8 chair backs, 4 above and 4 
below, the tops being cut as represented to facilitate an ornamental finish. 

[ have minutely represented and described only a chair back with the 
means for producing the same, but the cauls and clamps require simply to 
be varied in form to produce suitable staves and moulds for constructing 
other articles in a similar manner. 

This work is more graceful in appearance and better adapted in form to 
its intended use than ordinary pressed work, and is much stronger and 
stiffer. The dishing form in effect adds to the thickness of the material. 
When a transverse strain is applied to my pressed work in any direction 
whatsoever the force tends to compress a portion or portions of the mate- 
rial, and to extend another or others, thus greatly increasing its ability to 


withstand such strains according to laws well recognized. 


The pressed work made in the ordinary manner of sheets simply glued 
together without being formed into staves is capable of being curved or 
bent in one direction only. My work is capable of resisting with great 
power transverse strains applied in any direction and tending to break it 
along any line. In the method of construction I have described the 
Whole assumes exactly the form desired without splitting or wrinkling, 
and with all the joints mathematically close and perfect. | 

I do not claim the simple pressing of veneers and glue between 

408 dies or “cauls,” one of which is convex and the other or others 

concave, nor do I claim the so gluing of veneers together that the 

grain of each stands at right angles to that of the next; but having now 

fully shown the nature and construction of my improved pressed work, 
what I claim as my invention and desire to secure by letters patent is : 

Ist. The within described method of accurately finishing at one opera- 
tion a suitable stave for each layer of the spherical work herein described, 
viz, the applying together of as many of the roughly manufactured staves 
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as there are to be layers in the work, and bending the whole between 
clamps of the form and level required, and removing the superfluous ma- 
. terial by a plane or its equivalent substanti: ally as and for the purposes set 
forth. 
2d. I claim the ap plying together of the edges of the staves of the sev- 
er: al laye ‘rs at one oper ition by confining the Staves In the ‘Ir proper posi- 
tions at one or more points and compe Hing the remainder of the edges to 
guide each other as the cauls are compressed, substantially in the manner 
and for the purposes set forth. | 
dd. I claim the within described method of accurately ‘breaking the 
joints of the several layers of staves by note ies the ends of the staves of 
each layer differently from the staves of the other lavers and resting the 
notches of all the staves across knife edges projecting perpendicularly from 
the surface of the inside eall, all in the manner and for the purposes within 
set forth. 
| J. BB. BELIER. 
Witnesses :. | 
THomaAs D. STETson, 
aoe. C. Day. 
E xd: M. McK., J. A. W. 
kx d: . 9 A. W.. M. Melk. 


(Here follows diagram marked page 409.) 


110 =(DEFENDANTS’ Exurpir BeLtows’ PATE LT, LL, Special 


Kraminer. May 3% LSS]. 
[2—175. 
Department of the Interior, United States Patent Office, to all persons to 
whom these presents shall come, greeting 

This is to certify that the annexed is a true copy fae the records of 
this office of the letters patent granted Zebulon B. Bellows Mareh 15, 
1859, No. 23225, for ga chair bottoms. 

In testimony whereof [, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Pate nt Office to be hereunto affixed this thirty-first 
day of March, in the year of our Lord one thousand eight hundred and 
eighty-one, and of the Independence of the United States the one hun- 
dred and fifth. 

[ SEAL. | EK. M. MARBLE, 


( omim ISSIOMC?. 


United States of America to all to whom these letters patent shall come: 
Whereas Zebulon B. Bellows, of Cortlandville, New York, has alleged 
that he has invented a new and sale uuproved chair bottoms, which he 
states have not been known or used before his application; has made oath 
that he is a eitizen of the United States: that he does verily believe that 
he is the original and first inventor or discoverer of the said bot- 

411 toms, and th: at the same have not, to the best of his knowledge 
-and belief, been previously known or used ; has paid into the 
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Treasury of the United States the sum of thirty dollars, and presented a 
petition to the Commissioner of Patents signifying a desire of obtaining 
an exclusive property in the said bottoms, and praying that a patent may 
be granted for that purpose : 

These are, therefore, to grant, according to law, to the said Zebulon B. 
Bellows, his heirs, administrators, or assigns, for the term of fourteen 
years from the fifteenth day of March, one thousand eight hundred and 
fifty-nine, the full and exclusive right and liberty of making, constructing, 
using, and vending to others to be used, the said bottoms, a description 
whereof is given in the words of the said Zebulon Bb. Bellows in the 
schedule hereunto annexed, and is made part of these presents. 

In‘testimony whereof I have caused these letters to be made patent, 
and. the seal of the Patent Office has been hereunto affixed. 


Given under my hand, at the city of Washington, this fifteenth day of 


March, in the year of our Lord one thousand eight hundred and _ fifty- 
nine, and of the Inde pendence of the United States of America the eighty- 
third. 
JACOB THOMPSON, 
Secretary of the Inte ror. 
Countersigned and sealed with the seal of the Patent Office. 
[SEAL. | | S. T. SHUGERT, 


. y > . >. > 
Acting Commissioner of Patents. 


(Here follows diagram marked page 412.) 


413 The schedule referred to in these letters patent and making part of 


the same. 


To all whom it may concern: 

Be it known that I, Zebulon B. Bellows, of Cortlandville, in the county 
of Cortland, in the State of New York, have invented an improved mode 
of seating chairs, and I-do hereby declare that the following is a full and 
exact description of the said invention : | 

The nature of my invention consists in providing bent, stamped, or 
pressed seats for chairs of any or all kinds or qualities, made of boards or 
planks, so that the form or shape of the seat will fit and conform to the 
shape of the person who shall occupy the chair. To enable others to make 
and use my invention I will describe the construction and operation of my 
chair seat: First. I take the boards and saw them to the required length 
for a single seat. I then boil or steam them, then put them inte a mould 
and apply the power of a press sufficient to form them in a concave form 
and of the desired shape. The mould may be constructed of wood 
iron. 

What I claim as my invention, and desire to secure by letters patent, 
the application to chi airs of a bent, stamped, or pre ssed board for a seat. 

ZEBULON B. BELLOWS. 

Witnesses : 

NoAauH H. OSBORNE. 
M. H. OSBORNE. 


pea: ©, FF. MV. 
Ex’d: J. A. W., M. Meck. 
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414 DerFeENDANTS’ Exutpit Tick Patrent.—J. T. L., Special Erami- 


ner, May D, ISsl. 
| 2—175. | 


Department of the Interior, United States Patent Office, to all persons to 
whom these presents shall come, ereeting : 

This is to certify that the annexed is a true copy from the records of 
this othee of the reissue letters patent eranted [saae < Tice. June 2 LS65, 
No. 2016, for Improved chair bottom or back. 

[In witness whereof I, E. M. Marble, Commissioner of Patents, have 
eatised the seal ol the Patent Othee LO be hereunto athixed this 3st day ot 
March, in the vear of our Lord one thousand eight hundred and eighty- 
one, and of the Independence of the United States the one hundred and 
fitth. 

[SEAL. | EK. M. MARBLE, 


( OMMNLSSLOI« ru 
Reissue No. 2016. 


United States of America to all to whom these letters patent shall come: 
Whereas Isaac P. Tice, of New York, New York, assignee by mesne 
assignments of Austin S. Smith, has alleged that said Austin S: Smith, in- 
vented a new and useful improved chair bottom or back (for which letters 
patent were. issued to him dated May 25, 1858, which letters haying 
415 been surrendered by said assignee, the same have been canceled and 
new letters ordered to issue to him on an amended specification), 
which he stated had not been known or used before his application; had 
made oath that he was a citizen of the United States; that he did verily 
believe that he was the original and first inventor or discoverer of the said 
invention, and that the same hath not, to the best of his knowledge and 
belief, been previously known or used; said assignee having paid into the 
Treasury of the United States the sum of thirty dollars, and presented a 
petition to the Commissioner of Patents, signifying a desire of obtaining 
an exclusive property to the said invention, and praying that a patent may 
be granted for that purpose : 

These are, therefore, to grant, according to law, to the said Isaac P. Tice, 
is heirs, administrators,.or assigns, for the term of fourteen years irom 
the twenty-fifth day of May, one thousand eight hundred and_ fifty-eight, 
the full and exclusive right and liberty of making, constructing, using, and 
vending to others to be used, the said invention, a description whereof is 
sviven in the words of the said Isaac P. Tice in the schedule hereunto an- 
vexed, and is made part of these presents. 

[In testimony whereof I have caused these letters to be made patent, and 
the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this twenty-seventh 
day of June, in the year of our Lord one thousand eight hundred and 
sixty-five, and of the Independence of the United States of America the 
eighty-ninth. | 

WwW. IT. OTTO, 


Acting Secretary of the Interior. 
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Countersigned and sealed with the seal of the Patent Office. 
| SEAL. | | D. P. HOLLOWAY. 

| ( OPVIMNASSION i of Pat nts. 
} 


416 The schedule reterred to in these letters patent and making part of 


the “Ame, 


To all whom it may concern : 

Be it known that I, Isaae P. Tice, of the 
York, am the assignee through mesne assignment of letters patent granted 
May YASS LS), to Austin s. Smith for ra eombined ehair and eradle, and I 
do hereby declare that the following is a fill. clear, and eXact description 
oft the saline, reference being had LO the Act ompanying drawings forming 


citv, county, and State of New 


part of this specification, In whieh— 

figure 1 is a side view. 

Figure 2 is a plan. 

higure 3 is a vertical section from back to front of the seat and back of 
the chair. 

Sunilar letters of reference indicate corresponding parts in the several 
feures. 

The want ot some suitable substitute for eane for the bottoms or seats 
and backs of chairs, and other articles of turniture used for sitting and 
recumbent purposes, has long been felt in the furniture trade, for the rea- 
son that cane bottoms or seats and backs are very expensive for low-priced 
furniture and will not bear rough usage. 

The most important feature of this invention consists in the manu- 
facture of the bottoms or seats and backs of chairs and other articles of 
furniture for sitting and recumbent purposes of perforated sheet metal, 
which is at the same time less expensive and more durable than cane. 

The manner in which the perforated material may be best employed for 
the above-mentioned purpose is to construct a supporting frame of wood 
or other stiff material of suitable form, according to the character of the 
chair or other piece of furniture, and to attach the edges of the sheet or 
sheets of perforated metal used for the bottom or seat and back tothe said 

frame by nails, tacks, or other suitable fastenings. 
117 In the combined rocking chair and cradle represented, the per- 

forated sheet A, forming the bottom or seat, and the perforated 
sheet b, forming the back, are attached by soldering to transverse bars or 
ribs a a (Fig. 3) of metal, the ends of which rest upon and are secured to 
the frame C and D ofthe bottom or seatand the back respectively, but it is 
obvious that if the sheet metal is mace of sufficient thickness these cross- 
bars or ribs might ke dispensed with and the perforated sheet metal be 
attached simply to the frames C and D. 

The perforated sheets may be of iron or other metal, and its perforations 
may be of any suitable form, as, for instance, circular, or of a form re- 
sembling the interstices or reticulations produced by the weaving or inter- 
lacing’ ot the strips of cane in a cane bottom or back. 

The perforated sheet metal is not only as good as cane in those respects 
in which cane is considered superior to other materials or fabrics employed 
tor the bottoms or seats and backs of chairs and other articles of furniture, 
viz, its coolness and the ventilation it affords to the clothing of persons, 
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but it is cheaper and more durable, and so much smoother as to be less 
destructive to wearing apparel. 

In the combined rocking chair and cradle which is represented as an 
example of ‘the application of the invention, the frame C of the bottom 
or seat, and the frame D of the back are so pivoted or jointed together, 
and with the arms E, E, and the foot-rest bars F, F, =o jointed with the 
arms I, E and frame C as to be converted into a chair or a cradle at pleas- 


ure, 
What I claim as the invention of Austin S. Smith, and desire to secure 4 
by letters patent, is— ii 
Lhe employment of perforated sheet metal in the bottoms or , 
418 — seats and backs of chairs and other articles of furniture for sitting 
and recumbent purposes, substantially as herein described. . | 
ISAA® P. TICE. " 


W itnesses : 
J. W. Coompes. 
Henry T. Brown. 


Kxamined: H. M. H., L. J. 


(Here follows diagram marked page 419.) 


420) 3 =DEFENDANTS’ Exunipir BRAMHILL PatentT.—J. T. L., Special 
hLeaminer. May Dd. a. 


2175. 


Department of the Interior, United States Patent Office, to all persons to 
whom these presents shall come, ereeting : 

This is to certify that the annexed is a truecopy from the records of this 
office of the letters patent granted William Bramhill, November 28,1865, 
No. 51182, for chair bottom and back. 

[In testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this second day r 
of April, in the year of our Lord one thousand eight hundred and eighty- u 
one, and of the Independence of the United States the one hundred and 7] 


fifth. i 
[SEAL. ] E. M. MARBLE, ( 


dll Altar nn 


Commissioner. a 
e 
No. 51132. ti 
, aL 
United States of America to all to whom these letters patent shall come: oT 
Whereas William Bramhill, of New York, New York, has alleged that he j 

has. invented a new and useful chair bottom and back, which he states has 
not been known or used before his application - has made oath that he I 

421] is acitizen of the United States ; that he does verily believe that he 

is the original and first inventor or discoverer of the said inven- 

tion, and that the same hath not, to the best of his knowledge and belief, 

been previously known or used ; has paid into the Treasury of the United 

States the sum of thirty-five dollars, and presented a petition to the Com- 
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missioner of Patents signifying a desire of obtaining an aa Ae ES prop- 
erty in the said invention, and praying that a ps atent may be granted for 
that purpose. 

These are, therefore, to grant, according to law, to the said William 
Bramhill, his heirs, administrators, or assigns, for the term of seventeen 
years from the twenty-eighth day of Nov ember ,one thousand eight hun- 
dred and sixty-five, the full and exclusive right and liberty of: making, 
constructing, using, and vending to others to be used, the said invention, a 
description “whereof i is given in the words of the said William Braraliill. 
in the schedule hereunto annexed, and is made part of these presents. 

In testimony whereof I have caused these letters to be made patent, and 
the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this twenty-eighth day 
of November, in the year of our Lord one thousand eight hundred and 
sixty-five, and of the Independence of the United States of America the 
nineteenth. : 

WwW. TT. OTE, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of ~_ Patent Office. 
| SEAL. | 5 THEAKER 


Pb 0 of P atents. 


' 439 UNITED STATES PATENT OFFICE. 


William Bramhill,of New York, N. Y. Chair bottom and back. Speci- 
fication forming part of letters patent!No. 51132, dated November 28, 
L865. 


To all whom it may concern: 

Be it known that [, William Bramhill, of the city, county, and State of 
New York, have invented a new and useful improvement in chairs and 
other articles of furniture for sitting and recumbent purposes; and I do 
hereby declare that the following is a full, clear, and exact description of 
the same, reference being had to the accompanying drawings, in which— 

Figure 1 isa plan of a chair bottom constructed according to my in- 
vention. Fig. 2 is a ve ‘rtical section of the same. 

Similar letters of reference indicate cor responding parts in both figures, 

This invention consists in the employ ment of soft vulcanized sheet In- 
dia-rubber or India-rubber cloth in the bottoms and backs of chairs and 
other seats and articles of furniture for sitting and recumbent purposes, 
such as stools, sofas, lounges, and the seats of public conveyances, This 
mi — being flexible and elastic, possesses all the advantages of a cush- 
ion 1 n adapting itself to the shape of the person, while it 1s more du- 
wey more easily kept clean and free from vermin, and permits free venti- 
lation to the person and clothing. 

The vulcanized India-rubber or India-rubber cloth is to bé strete eae or 
ke pt extended to form the seat-bottom’.or back on a frame of wood « 
other suitable stiff material. When sheet. India-rubber without rae is 
used the perforations may be formed by punching or cutting the vulean- 
ized sheet, or the sheet-rubber may be manufactured with suitable perfora- 
15 
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tions; but when vulcanized India-rubber cloth is used the perforations will 
be punched er cut from the cloth after its manufacture, in the usual man- 
ner, 
The vuleanized India-rubber or India-rubber cloth may be attached t 
the frame of wood or other rigid material in various ways; but [ considei 
that mode which I have represented as well suited as any other, and I will 
proceed to deseribe it. 

A is the inner frame, of wood, of suitable form, over the edges of which 


the pieces of perforated sheet India-rubber or [ndia-rubber cloth B, of . 
sufficiently large 178, are stretched, and to which it is nailed or otherwise 
suitably fastened. Around the overlapping margin a a@ of the piece B are 


placed strips % } ot wood. which are attached LO the frame A by means 


of screws 6 6 or nails, and which are thereby made to assist In securing 
the margin « « to the frame A, or which may be made to secure the said 
margin to the said frame without any other aid. 

What I claim as my invention, and desire to secure by letters patent, 
is— 

The employment of perforated elastic vuleanized India-rubber or India- 
rubber cloth, substantially as herein described, in the bottoms and backs 
of chairs and other articles of furniture for sitting and recumbent pur- 


? MOSES, 


i 


| WILLIAM BRAMHILL. 
Witnesses : 
J. W. CoomMBs. 
G. W. REED. — 


(Here follows diagram marked page 425.) 


D4 DEFENDANTS EXxuisit CocHran PAaTent.—J. T. L., Special 
Kkvaminer, May a 1881. 


| 2—1] 75. | 


Department of the Interior, United States Patent Office, to all persons to 
whom these presents shall come, greeting : 
This is to certify that the annexed is a true. copy from the records 
of this office of the letters patent granted J. W. Cochran, May 22, 1866, 
ante-dated May 7, 1866, No. 54863, tor chair, sofa, and car seat. 
, In testimony whereof I, k. M. Marble, Commissioner of Patents, have 
/ caused the seal of the Patent Office to be hereunto affixed this second day 
of April, in the year of our Lord one thousand eight hundred and eighty- 
one, and of the Independence of the United States the one hundred and 
fifth. , 
[SEAL. | i E. M. MARBLE, 


Commissioner. 


- 


No. 54863. 


United States of America to all to whom these letters patent shall come : 
Whereas J. W. Cochran, of New York, New York, has alleged that he 
has invented a new and useful chair, sofa, and car seat, which he states has 
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us not been known or used before his application ; has made oath that he is 
a citizen of the United States ; that he does verily believe that he is 
425 the original and first inventor or discoverer of the said invention, and 
that the same hath not, to the best of his knowledge and belief, been 
previously known or used; has paid into the Treasury of the United 
States the sum of thirty-five dollars, and prese nted a petition to the Com- 
missioner of Patents signify ing a desire of obtaining an exclusive property 
in the said invention, and praying that a patent may be granted for that 
purpose : 

These are, therefore, to grant, according to law, to the said J. W. Coch- 
ran, his heirs, administrators, or assigns, for the term of seventeen vears 
from the seventh day of May, one thousand eight hundred and sixty-six, 
the full and exclusive right and liberty of making, constructing, using, 
and vending to others to be used, the said invention, a description whereof 
is given in the words of the said J. W. Cochran in the schedule hereunto 
annexed, and is made part of these presents. 

[n testimony whereof I have a these letters to be made patent, and 
the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at thecity of Washington, this 22d day of May, 
in the year of our Lord one thousand eight hundred and sixty-six, and 
ot the Independence ot the United States of America the ninetieth. 

° Ww, 1. OTTO 
Acting Sec tary of the Interior. 


Countersigned and sealed with the seal of i Patent Office. 
“ m [ SEAL. | i i THEAKER, 


& Omimessioner of } rth nts. 
426 UNITED STATES PATENT OFFICE. 


J. W. Cochran, of New York, N. Y. Chair, sofa, and car seats. Speci- 
fication forming part of letters patent No. 54863, dated Mav 22. 1866: 
antedated May 7, 1866. 


To all whom it may concern : 

Be it known that I, J. Webster Cochran, of the city, county, and State 
of New York, have invented a new and improved mode of constructing 
chair, sota, Car, and carriage Seats ; and I do hereby declare that the fol- 
lowing isa full and exact description thereot, reference being had to the 
accompanying drawings and to the letters marked thereon. 

The nature of my invention consists in the employment of India-rubber 
or gutta-percha enameled, in whole or perforated (open-wor ked) sheets, for 
» | the seats and backs of chairs, sofas, car seats, carriages, and lining thereof, 

and for mattresses. The material may be attached either by lacing, gluing, 
ceme nting, screw Ing, or né uiling’. 
The drawi ing represents a common chair, @, in perspective, showing the 
seat b made of hardened or enameled India-rubber or gutta-percha, per- 
forated or open-worked. 


What I claim as my invention, and desire to secure by letters patent, 
[ws 7 

The employing the perforated or whole sheets of hardened or enameled 
4 
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9) 
a 


[India-rubber or gutta-percha for chair, sofa, car, and carriage seats, sub- 


stantially as above described and set forth. | 
J. W. COCHRAN, 


W itnesses : 
D. M. GRIFFIN. 
H. B. WHITBECE. 


(Here follows diagram marked page 427.) 


428 DEFENDANTS’ Exurpir FARMER PATENT.—J. T. L., Special 
ELvaminer, May 7, 1881. 


| 2—175.] 


Department of the Interior, United States Patent Office, to all persons to 
whom. these presents shall come, greeting : 

This is to certify that the annexed is a true copy from the records of 
‘this office of the letters patent granted William S. Farmer , May Ist,. 
1866, No. 54314, for improved seat and back for chairs. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed, this second 
day of April, in the year of our Lord one thousand eight hundred and 
eighty-one, and of the Inde pendence of the United States the one hun- 


dred and fifth. 
[ SEAL. ] E. M..MARBLE, 


( omimissioner. 


No. 54314. 


United States of America to all to whom these letters patent shall come: 
Whereas William S. Farmer, of New. York, New York, has alleged 
that he has invented a new and useful improved st seat and back for chairs, 
which he states has not been known or used before his application ; 
429 has made oath that he is a-citizen of the United States; that he 
does verily believe that he is the original and first inventor or dis- 
coverer. of the said invention, and that the same hath not, to the best of 
his knowledge and belief, been previously known or used ; has paid into 
the Treasury of the United States the sum of thirty-five dollars, and pre- 
sented a petition to the Commissioner of Patents signifying a desire of 
obtaining an exclusive property in the said invention, and praying that a 
patent may be granted for that purpose. 

These are, therefore, to grant, according to law, to the said William 8. 
Farmer, his heirs, administrators, or assigns, for the term of seventeen 
years from the first day of May, one thousand eight hundred and sixty- 
six, the full and exclusive right and liberty of making, constructing, 
using, and ve nding to others to be used, the said inv ention, a dese ription 
whereof is given in the words of the said William S. Farmer in the 
schedule hereunto annexed and is made part of these presents. 

In testimony whereof I have caused these letters to be made patent, 
and the seal of the Patent Office has been hereunto athxed. 
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Given under my hand, at the city of Washington, this first day of May, 
in the year of our Lord one thousand eight hundred and sixty-six, and 
of the Independence of the United States of America the ninetieth. 

w. 1. UF70. 


_* > 7? » 
P> 4 y " ¢ al ’ * 
Acting Seeretary of the Interior. 


Countersigned and sealed with the seal of the Patent Offiee. 
[SEAL. | | T. C. THEAKER. 


( OINMIUSSION€ i or Pate nits. 
430 Unitep Sratres PATENT OFFICE. 


William S. Farmer, of New York, N. Y. Improved seat and back for 


chairs. Specification forming part of letters patent No. 54314, dated 
Mav 1, 1866. 


To all whom it may concern : 

Be it known that I, W.S. Farmer, of the city, county, and State of New 
York, have invented a new and useful improvement in chairs and other 
seats and articles of furniture for sitting and recumbent purposes ; and | 
do hereby declare that the following is a full, clear, and exact description 
of the same, reference being had to the accompanying drawings, making a 
part of this specification, in which— 


Figure 1 is perspective view, showing a chair constructed according to 
my invention, Fig. 2 is a vertical transverse section of the seat thereof. 

Similar letters of reference indicate corresponding parts in both figures. 

This invention consists in the construction of the bottoms and backs of 
chairs and other seats and articles of furniture for sitting or recumbent pur- 
poses, of pertorated sheets of raw and untanned hide, which, being very strong 
In proportion to its weight, and very durable and easily kept clean and free 
from vermin, and also capable of being stamped or embossed in any desired 
ornamental pattern or configuration, forms a very superior material for 
the purpose named. 

To enable others to understand the nature and construction of my in- 
vention, I will: proceed to describe it with reference to the drawings. 

In the construction of the bottom of the chair represented in the draw- 
ings the sheet of raw hide A is stretched or extended upon the surround- 
ing horizontal frame B and secured at its edges to the said frame by means 
of nails, screws, or any other suitable means, the edges of the aforesaid 
sheet being placed in a rabbet (shown at @ in Fig. 2), so that the upper sur- 
face of the said sheet of raw hide is flush with the upper surface of the 
frame B. Previous to being secured upon the frame B, as just set forth, 
the sheet A of raw hide is perforated by means of a suitable punch or 
cutter with any desired number of holes or perforations, 7, the said holes 
being of any requisite size or shape, and greatly increasing the ornamental] 
appearance of the seat formed by the said sheet. Furthermore, by sub- 


jecting the sheet of raw hide in a wet condition toa suitable embossing pro- 


cess any desired pattern or configuration may be impressed upon it to 
ornament its surface. 

In the construction of the back of the chair the sheet or raw hide marked 
C is formed in same way as for the sheet A, forming the seat thereof, as 
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just set forth, and is extended upon and secured to the frame D of the said 
back in the same manner as the sheet A is to the frame B. 

What I claim as new, and desire to secure by letters patent, is— 

The employment of sheets of raw hide in the bottoms and backs of chairs 
and other articles of furniture for sitting and recumbent purposes, when 
perforated and embossed, substantially as herein set forth. \ 


WM. S. FARMER. 


Witnesses : 
Henry T. Brown. 
A. LE: CLERC. 


(Here follows diagram marked page 451.) 


432 DEFENDANTS’ Exuisir Pratr Patent.—J. T. L., Special 
raminer. May . LSS 1. 


Department of the Interior, United States Patent Office, to all persons to 
whom these presents shall come, greeting : 


‘> 


This is to certify that the annexed is a true copy from the records of 
this office of the letters patent oranted oe -ratt. J uly 29, 1862. No. 
36026, for improved seats and backs for chairs. 

[n testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this second day 
of April, in the year of our Lord one thousand eight hundred and eighty- 
one, and of the Independence of the United States the one hundred and 
fifth. 7 
[SEAL. ] ) KH. M. MARBLE, 


u 


( ONLIULISSTOWET. 
’ ‘> ry 6 ; 
No. 36026. 


[ "nited States of A merica to al! to W hom these letters patent shal] come: 


Whereas H. T. Pratt, of Fitehburgh, Massachusetts, has alleged that he 
has invented a new and useful improved seats and backs for chairs, which 
he states has not been known or used before his application ; has 
455 made oath that he is a citizen of the United States; that he does 
verily believe that he is the original and first inventor or discov- 
erer of the said invention, and that the same hath not, to the best of his 
knowledge and belief, been previously known or used : has paid into the ' 
Treasury of the United States the sum of thirty-five dollars, and presented 
a petition to the Commissioner of Patents signifying a desire of obtaining. 
an exclusive property in the said invention and praying that a patent may 
be eranted for that purpose, 

These are, therefore, to grant, according to law, to the said H. T. Pratt, 
his heirs, administrators, or assigns, for the term of seventeen years from 
the twenty-ninth day of July, one thousand eight hundred and sixty-two, 
the full and exclusive right and liberty of making, constructing, using, and 
vending tO others to he used. the sald invention, a description whereot is 
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GARDNER 


WILLIAM ET 


viven in the words of the said H. T. Pratt in the schedule hereunto an- 
nexed, and is made part of these presents. 

[n testimony whereof I have caused these letters to be made patent, and 
the seal of the Patent Office has been he eer athixed., 

Given under my hand, at the city of Washington, this twenty-ninth day 

July, in the vear of our Lord one Pies eight hundred and sixty- 
CWO, and ot the [ndependence of the lL nited States of Ameriea the elo’ ty- 
seventh... 


J. P. USHER, 


Acting MSeCTE tet) ij OT thy Inte 7 ae « 


C‘ounte rsigned and sealed with the seal of the Patent Othee. 
[SEAL D. P. HOLLOWAY, 


’ ° ° ” r) 
( OMmpIESSIONET O] / te nts. 
a 


134 The schedule reterred to in these letters patent and making part of 


the same. 


To all whom it may concern : 

be it known that I, H. T. Pratt, of Fitchburgh, in the county of Wor- 
cester and State of Massachusetts, have invented a new =i useful im- 
provement in seats and backs of: chairs, &e., and I do hereby declare that 
the following is a full, clear, and exact description of the same, reference 
being had to the accompanying drawings, making a part of this specifica- 
tion, in whiech— 

Figure 1 represents a plan or top view of my inve eae 


vf Figure 2 is a longitudinal vertical section of the same, the line 2 x, Fig. 
1. indicating the plane oft section. 
Similar letters of reference in both views indicate corresponding parts. 
The object of this invention is to produce a cheap, convenient, durable 
and elastic seat and back for chairs, settees, &ec., entirely out of wood ; 
and the invention consists in the employment or use of a thin sheet of 
wood, provided with a number of longitudinal slats and secured to the 
frame of the seat or back of a chair, or other similar articles, in such a 
| manner that by said sheet of wood a series of elastic slats are formed 
which extend across the frame, and which form a cheap, durable, and con- 
venient seat or back. ) 
To enable those skilled in the art to make and use my invention I will | 
} proceed to describe it with reference to the drawing. 


The frame A of my seat is constructed in the usual manner, and its 
shape is altered to suit the article for which it is to be used, and the taste 
and convenience of the public. This frame is covered: by a thin sheet, B, 
Is ot wood, which is olued On it Or fastened to if in any other convenient 

manner. This sheet is provided with a number of slots, a, eut 
$35 out so that a series of thin, narrow slats, 6, are formed, which ex- 

tend across the Open. space enclosed DD) the frame A, Each of 
these slats is elastic, and when a weight is placed on them they sink 
down and support the same, and as soon as the weight 1s taken eff they 
spring back to their or loin: al position. 

It is obvious that a single thin, narrow slat would not be capable of sup- 
porting the weight of the human body, but the weight 1s divided over a 
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number of them, and they are therefore not liable to break. Besides this 
itis the tensile strength of each slat which comes into play; that is’ to 
say, in order to break one of said slats the fibres of the wood would 
have to be torn asunder, and for this reason the sheet B can be taken very 
thin without rendering the slats « too weak for a seat. 

[It is obvious that my invention is equally applicable to the seats and 
and also to the backs ot chairs or settees or other similar articles, and by 
its use a very light, cheap, durable, and convenient article is produced. 

Having thus fully deseribed my invention, what I claim as new and 
desire to secure by letters patent, Is: ; 

The employment or use of a thin sheet, B, of wood provided with nar- 
row slats @ in combination with the frame of a seat or back of a chair or 
other similar article, substantially as and for the purpose heretu shown 
and deseribed. 

i. 2. Seas 

Witnesses : 

W..J. MERRIAM. 
DANIEL CROss. 


Ex’d: C. F., L. M. 
(Here follows diagram marked page 436.) 


437 DEFENDANTS EXHIBIT GARDNER PATENT No. 127044.—J. T. 
is Special Evaminer, May 7, 1881. 


nl 75. 


Department of the Interior, United States Patent Office. to persons to al] 
whom these presents shall come, greeting : 


This is to certify that the annexed is a true copy from the records of 


this office of the letters patent granted George Gardner and Gardner and 
Gardner May 21, 1872, No. 127044, for improvement in chair seats. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this thirty-first 
day of March, in the year of our Lord one thousand eight hundred and 
eighty-one, and of the Independence of the United States the one hundred 
and fifth. 

iL. 8.] EK. M. MARBLE, 


( OIMIMISSIONE ie 
No. 127044. 


The United States of America, to all to whom these presents shall come: 
Whereas, George Gardner, of Glen Gardner, New Jersey, has presented 
to the Commissioner of Patents a petition praying for the grant of letters 
patent for an alleged new and useful improvement in chair seats, he hav- 
ing assigned two-thirds of his right, title, and interest in said im- 

438 provement to Gardner & Gardner, a description of which invention 
is contained in the specification of which a copy 1s hereunto annexed 

and made a part hereof, and has complied with the various requirements 
of law in such cases made and provided ; and whereas, upon due exami- 


WILLIAM GARDNER -ET AL. VS. HERZ ET AL. 233 


nation made, the said claimant is adjudged to be justly entitled to a patent 
under the law : 

Now, therefore, these letters patent are to grant unto the said George 
Gardner and Gardner & Gardner, their heirs or assigns, for the term of 
seventeen years from the twenty-first day of May, one thousand eight 
hundred and seventy-two, the exclusive right to make, use, and vend the 
said invention throughout the United States and the Territories thereof. 

[In testimony whereof I have hereunto set my hand and caused the seal 
of the Patent.Oftice to be affixed, at the city of Washington, this twenty- 
first day of May, in the year of our Lord one thousand eight hundred and 
seventy-two, and of the Independence of the United States of America the 
ninety-sixth. 

B. R. COWEN, 
Acting Secretary of the Interior. 


Countersigned : 
[SEAL. | M. D. LEGGETT, 


Comission i" of Patents. 
139 127044. 
UNITED. STATES PATENT OFFICE. 


George Gardner, of Glen Gardner, New Jersey, assignor of two-thirds of 
his right to Gardner & Gardner. improvement in chair seats. Spe- 
cification forming part of letters patent No, 127044, dated May 21, 
L872. : 

Specification of George Gardner, of Glen Gardner, in the county of 
Hunterdon and State of New Jersey, for improvement in chair seats. 

This invention relates to an improved seat for chairs, &c. ; and it con- 
sists of layers of veneering, each alternate one of which has its grain run- 
ning in an opposite direction to that of the intermediate one, in combina- 
tion with one or more layers of textile or fibrous material, substantially as 
hereinafter more fully set forth and claimed. 

Figure 1, in the annexed drawing, illustrates a plan view of my improved 
chair seat with a part of the upper or top layer of veneering broken away, 
exhibiting a layer of canvas or other textile material, and a portion of said 
canvas removed, showing a second laver of veneering with its grain run- 
ning in a contrary direction to that of the said top layer ; and Fig. 2 rep- 
resents a longitudinal vertical section of the same. 

Like parts in the two heures are designated by similar letters. 

To enable others to make and use my invention I will proceed to de- 
scribe it: 

In the accompanying drawing I show three layers of veneering, A, B, C, 
and a single layer of canvas, E, which are glued together and secured 
within the frame D. 

In practice the lavers of veneering and canvas may be increased In num- 
ber, if desired. Any textile or fibrous material may be made to serve the 
purpose of the canvas’; but I prefer the canvas, as it is both cheap and 
durable. ) 

Although the seat has been deseribed as being applicable to chairs only, 
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still I do not confine myself to its use in any particular article of furniture. 
[f desired, the seat may be perforated for ventilation and ornamentation. 

Having thus described my invention, what I claim, and desire to secure 
by letters patent, is : : 

An improved seat, consisting of layers of veneering, the grains of which 
run in opposite directions, in combination with one or more layers of tex- 
tile material, substantially as herein shown and described. 

[In testimony whereof I have hereunto signed my name this 15th day 
of January, 1872, in presence of two subscribing witnesses. 

GEO. GARDNER. * 

Witnesses : 

PHoitie G. Vroom. 
JOSEPH H. GARDNER. 


(Here follows diagram marked page 440.) 


44] DEFENDANTS’ EXHIBIT GARDNER ReEISsuE No. 7202.—J. T. 
L..,. Special Kvaminer, May fi LSS]. 


[2—175.] 


Department of the Interior, United States Patent Office, to all persons to 
whom these presents shall come, greeting : | 

This is to certify that the annexed is a true copy from the records of 
this office of the reissue letters patent granted George, William, and Jane 
Kk. Gardner, July 4, 1876, No. 7202, for improvement in chair seats. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this thirty-first 
cay of March, in the year of our Lord one thousand eight hundred and 
eighty-one, and of the Independence of the United States the one hun- 
dred and fifth. 

iL. 8. } EK. M. MARBLE; 


( Omimissione?r. 
+ =f , 7 wit ¢) 
Reissue No. (202. 


The United States ot America to all to whom these presents shall Come, 
ereeting : 

Whereas George Gardner, of Brooklyn, New York, assignor, by mesne 
assignments to himself, William Gardner, and Jane E. Gardner, has pre- 
sented to the Commissioner of Patents a petition praving for the reissue 

of letters patent for an alleged new and useful improvement in chair 


442 seats (for which letters patent were issued to George Gardner and Kins 
Gardner & Gardner, dated May 21, 1872, which letters having been 
surrendered, the same have been canceled and new letters ordered to issue i 


to said assignees on an amended specification), a description of which inven- 
tion is contained in the specification, of which a copy is hereunto annexed | 
and made a part hereof, and has complied with the various requirements of 
law in such cases made and provided ; and | 

Whereas, upon due examination made, the said claimant is adjudged to 
be justly entitled to a patent under the law: 


An. — 
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Now, therefore, these letters patent are to grant unto the said George, 
William, and Jane E. Gardner, their heirs or assigns, for the term of sev- 
enteen years from the twenty-first day of May, one thousand eight hun- 
dred and seventy-two, the exclusive right to make, use, and vend the said 
invention throughout the United States and the Territories thereof. 

In testimony whereof I have hereunto set my hand and caused the seal 
of the Patent Office to be affixed, at the city of Washington, this fourth 
day of July, in the year of our Lord one thousand eight hundred and 
seventy-six, and of the Inde pendence of the United States of America the 
the one hundred and first. 

CHARLES T. GORHAM, 


Acting Seeretaru OT thre Interior. 


Countersigned : 
|i. 8] | R, H. DUELL, 


( ommissioner of Patents. 
t-+e5 UNITED STATES PATENT OFFICE. 


George Gardner, of Brooklyn, New York, assignor, by mesné assignments 
to himself, William Gardner, and Jane E. Gardner. Improvement in 
chair seats. Specification forming part of letters patent No. 127044, 
dated May 21, 1872; reissue No. 7202, dated Julv 4, 1876 ; applica- 
tion filed April 8, 1876. 


To all whom it may concern: 
Be it known that I, George Gardner, of the city of Brooklyn, county 
Kings, and State of New York, have invented an improved bottom 
for seats, &e., of which the following is a specification : 

This invention relates to improved bottoms for seats, &e.; and it eon- 
sists of layers of veneering, each alternate one of which has its grain 
running in an opposite direction to that of oer intermediate one, in com- 
bination with one or more layers of textile or fibrous material, substantially 
as hereinafter more fully set forth and claimed. 

igure 1 in the anne xed drawing illustrates a plan view of the bottom 
of a seat having my improvement applied thereto, with a part of the up- 
per or top layer 3 veneering broken away, exhibiting a layer of canvas 
or other textile or fibrous material, and a portion of said canvas or other 

tile o hp wavy material removed, showing a second laver of veneering 
with its grain running in a contrary direction to that of the said top layer ; 
and Fig, 2 represents a longitudinal vertical seetion of the same. 

Like parts in the two figures are designated by similar letters. 

To enable others to make and use my invention, I will proceed to de- 
scribe it: 

[In the accompanying drawing I show three layersof veneering, A, F, € 
and a single layer of canvas, or other textile or fibrous material, B, which 
are glued together and secured within the frame D. 

In practice, the layers of veneering and canvas, or other textile or 
fibrous material, may be increased in number if desired. Any textile or 
fibrous material may be made to serve the purpose of the canvas; but I 
prefer the canvas, as it is cheap, strong, and durable. 

Although I have described my improvement as applied to seats for 
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chairs, still I do not confine myself to its use in any particular article of 
furniture. | | | 

The bottom of the seat thus made may or may not be provided with 
perforations for the purpose of ventilation or ornamentation ; but I pre- 
fer to make it so, and I also prefer to make it curved or concave on its 
upper side, as it materially adds to the comfort of those using it. 

Having thus deseribed my invention, what I claim and desire to se- 
cure by letters patent, is— ° ; 

1. An improved bottom fora seat consisting of two or more layers of 
veneers of wood, with their oralls Crossing each other or diversified, n 
combination with one or more layers of textile or fibrous material, se- 
cured together by an adhesive material, substantially as described. 

2. An improved bottom for a seat consisting of two or more lavers of 


veneers of wood, with the grains crossing each other or diversified, in 
combination with one or more lavers of textile or fibrous material, secured 
together by an adhesive substance, and having perforations formed there- 
in for the purpose of ventilation or ornamentation, substantially as de- 
seribed., . 

3. Lhe combination of a seat bottom constructed of two more veneers 
or thin layers of wood, having the grain of each layer laid crosswise of 
the other, and one or more layers of canvas or other textile or fibrous 
material interposed between any two or more of the adjoining veneers, and 
the whole secured'together by an adhesive substance in the manner de- 
scribed, with the frame of a seat, substantially as set forth. 

4. The combination of a seat bottom constructed of two or more ve- 
neers or thin layers of wood having the grain of ‘each laver laid crosswise of 
the other, and one or more lavers of canvas or other textile or fibrous ma- 
terial interposed beween any two or more of the adjoining veneers, and the 
whole secured together by an adhesive material, and provided with per- 
forations, with the frame of aseat,in the manner substantially as and tor 
the purposes set forth. 

5. As a new article of manufacture, a bottom for a seat, consisting of 

two or more layers of wood, with one or more lavers of canvas or 
$44 other textile or fibrous material interposed between any two: or 

more of said veneers, and the whole secured together by an ad- 
hesive material, and provided with perforations,and with a curved or con- 
cave upper surface, in the manner and for the purposes set forth. 

[n testimony whereof I have hereunto signed my name this 6th day of 
March, 1876, in the presence of two subscribing witnesses. 


GEO. GARDNER. 


Witnesses : 
CHARLES G. COR. 
Louis W. Frost. 


(Here follows diagram marked page 445.) 


446 (Endorsed :) Defendants’ Exhibit Botturi Patent, J.T. L., Special 

Examiner, May 5th, 1881. Certificate annexed. Great Seal Patent 
Office and office of Commissioner of Patents for inventions, Mareh 24th, 
I881. Seal of Comm’rs of Patents for inventions. Stamp patent, one 
shilling. This is to certify that the annexed is a true copy of specifica- 
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tion No. 2117, of 1857. (S. Botturi.) (S’g’d) Alfred T. White, 

447 <A. D.1857. No. 2117. Specification of Sebastien Botturi, man- 

ufacturer of chairs and seats, London. Printed by George E. Eyre 

and William Spottiswoode, printers to the Queen’s Most Excellent Majesty. 

Published at the Great Seal Patent Office, 25 Southampton Buildings, 
Holborn. Price, 7d. 1858. - 


448 Seal of the Comm/’rs of Patents of Inventions. 
At): 386i, Ro Bit7. 
Manufacture of ehairs and seats. 


Letters patent to Sebastien Botturi, of Paris, France, Rue de la Roquette, 
140, for the invention of “the making of movable chairs and seats of 
every kind and description, to be called Botturi’s movable chairs and 
seats.”” Sealed the 26th January, 1858, in pursuance of an order of the 
Lord Chancellor, and dated the 5th August, 1857. 


Provisional specification left by the said Sebastien Botturi, at the office of 
the Commissioners of Patents with his petition, on the 5th August, 


L8d7. 


449 I, Sebastien Botturi, of Paris, France, hue de la Roquette, 140, 

do hereby declare the nature of the said invention for the “ making 

of movable chairs and seats of every kind and deseription, to be called 
sotturi’s movable chairs and seats,” to be as follows: 

An invention and machinery applicable to all kinds of chairs, viz, couch, 
canopy, arm-chairs, &e., &e., in whatever form or material. This mechan- 
ism permits of dismounting the seat of any chairs, either for cleaning or 
recovering them, instantaneously. 

To obtain this result a wood frame of any kind of seat is taken; in the 
interior a moveable cushion is placed ; this frame is furnished with all the 
necessary accessories for a seat, except the stuff to cover it; at the exterior 
of this seat, at the edge of the varnished wood, | make a channel follow- 

ing the sinuosity of the form of the seat; in this channel I place 
450  astrong wire which is concealed by the channel itself. I cut the 

cloth or stuff which I wish to employ. I sew it lightly to the 
wire and fit it to the channel; then to consolidate the whole of it, I make 
use of a flat piece of iron (more or less wide according to faney) which fol- 
lows exactly the form of the wire. I fix it by means of pins or screws, 
&e., imperceptibles ; this iron bar is covered with lace or any other kind 
of trimming. For a back of a seat I fix the cloth or stuff to the wire, 
which is placed in the channel hereinbefore mentioned. I adapt the cloth 
or stuff with which I wish to cover it, then I fix it in the same way with 
a flat piece of iron. I can equally employ different ways: Ist. I place in 

, the interior of both seat and back a spring which opens and shuts 

45] the wood frame at will, and allows any one to put in or take out 

the frame at any moment; 2nd. I have made a chair the back seat 
of which is lowered backward by the action of a spring or invisible hinges; 
by these means I can take out with great facility either the seat or back 
frames; 3rd. By means of drawer frames which may be taken out at will. 


HERZ AL. 


ET 


WILLIAM Oy 


VS. 


GARDNER 
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The advantage of these chairs in general consists In this, that the cloth 
wv stuff not being nailed to the-frames, the fitting of a room or suite of 
rooms may Ly easily eh: anged into any other style with the greatest fae ility 
and without the trouble of taking out the nails, as is the case in the com- 
mou way of making chairs, and which by nailing and unnailing are always 
uch deteriorated. It may be cleaned with equal facility and advantag 
in taking out of the apartment the frames only, without mov- 
152 ine the chairs from their usual place and avoiding all risk of de- 
terioration in displacing them. 

[ claim the exclusive right to construct movable chair seats and backs, 
whatever may be the form or material.of which they may be made. 

Ya, of the chairs, arm-chalrs, WC... with moveable frames, and with o1 
without internal moveable cushion, and which, before my invention, was - 
fixed ou the chairs, WC:, bv plain cords. 

Srd, of the moveable cushion and frames and furnished with elastic 
spring. 


Specification filed in pursuance 6f the conditions of the letters patent, and 
of an order of ° the Lord Chancellor. by the said Sebastien Botturi, in thi 
(;reat Seal Patent Office on the 27th February, L858. 


153 To all to whom these: presents shall come, I, Sabastien Botturi, of 
Paris, No. 140 Rue de la Roquette, Empire of France, send greet- 

Ing : 

Whereas Her Most Excellent Majesty, Queen Victoria, by her ‘letters 
patent, bearing date the fifth day of August, in the year of our Lord one 
thousand eight hundred and fifty-seven, in the twenty-first year of her 
reign, did, for herself, her heirs, and successors, give and grant unto me, 
the said Sebastien Botturi, her special license that I, the said Sebastien 
Botturi, my executors, administrators, and assigns, or such others as I, the 
said Sebastien Botturi, my executors, administrators, and assigns should at 
any time agree with, and no others, from time to time and at all times 
thereafter during the term therein expressed, should and lawfully might 


make, use, exercise, and vend within the United Kingdom of Great Britain 
and Ireland, the Channel Islands. and Isle of Man, an invention 
154 for “the making of movable chairs and seats, of eve ry kind and 


dese ‘ription, to be ealled Botturi’s mov: able chairs and se ats, upon 
the eondition (:; UNONASE ¢ thers) that I, the said Sebastien Botturi, my €x- 
ecutors or administrators, by an instrument in writing under or their, or 
one of their hands and seals, should particularly describe and ascertain the 
nature of the said invention, and in what manner the same was to be per- 
formed, and cause the same to be filed in the Great Seal Office Patent 
within six calendar months next and immediately after the date of said 
letters patent. | 
Now know ye that I. the said Sebastien Botturi, do hereby declare: the 
nature of the said invention, and in what manner the same is to be per- 
formed, to be particularly described and ascertained in and by the 
455 following statement, that is to say: My invention consists of a mech- 
anism applicable to all kinds of seats, such as canopies, arm- 
charms, chairs, divanis, stools, &c., in whatever form or materials. 
This mechanism permits of disconnecting the seats from the chairs: with 
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rapidity, either for cleaning them or for changing the silk or other mate- 
rial with which they are covered and replacing it instantaneously by an- 
other kind. : 

To obtain this result I take a wooden seat, A, Fig. 1; I place in the 


. 4 . ’ neta 4 age i) + * | eis bees W0 - " ‘ 1] 

mteriol IK ra movable irame B: | furhnisit This Trame with ali the hneces- 
‘ — VATE ® ‘inc t 98 « n+) t > % " + th, dun tt «¢ ith en BR hr - —- a by . ctl aa 
Saryv accessories TOP a seat, Except CNC SLTULTT WIth Which It Is to pe Covered, 


and which is put Ol} afterwards : at thie xterror of the seat, at the edve ot 


AMINO] ( whiol fevtl, wwe Ti ) 1?) tio {* 
annel, vhnieh toilows the simpuosities of 


the varnished wood, I make a cl 
the seat. In this channel C I place a strong iron wire, D, which is 


. 


156 concealed in the channel: to consolidate the whole of it I make use 

of an iron band, E, which represents exactly the form of the iron 
wire, and which I fix by means of eved pins, I; which are imperceptible ; 
[ make use indifferently of eved pins, I, or screws, G, orsprings, H. The 
band E, either of iron, copper, or any ot! 


rer metal. 1s covered With lace 
ny, ; a Se a } 
or the back I the channel Lhehy 


fringe, or any other kind of trimming. : 
be dispensed with. In this case the stuff and trimming are fixed on the 
band E, which is fixed by the same means as that of the seat. I have 
made an arm-chair, fig. 2, in which I have dispensed with the channel 
(‘: the stuff has been fixed at once to the band E. 

By another arrangement I place at the interior of the seat K and of the 


back [ a spring J, which allows of opening and shutting the chair frame 
at will, and thus permits the removal of the movable frames and 

457 ~~ seats on which the stuff and trimming are fixed. The exterior 
ot the chair frame is furnished with two hinges, P. 

The back M of the arm chair N, Fig. 3, ts lowered behind by means 
of a spring, O, and the two hinges P, thus permitting the movable frames 
of the seats and backs to be. taken away with facility. I obtain the same 
result by means of frame drawers, Q, Fig. 4, which may be taken out a 
pleasure. The*same seats are likewise made with movable frames and 
cushions furnished with elastic springs. | 

The seat R, Fig. 5, of which the frame Sis covered with stuff, is placed 
in the interior of the seat, leaving a space to receive the cushion V, which 
-erves for daily use, but when a change is desired the cushion is taken 

away, the frame is elevated to the he loht required, and it is fixed 
458 by means of serews, G, eyed-pins, I’, or springs, H, or otherwise. 

The trame which is under the eushion has no stuff, in which ease 
the stuff is fixed on a secured frame, U, which ts put in the place of the 
cushion when this is taken away. 

The advantage of these seats consists in this, that-the stuff not being 
nailed to the frames; the furniture ean be changed with the ereatest rapid- 
ity without the trouble of nailing and unnailing the seats which always 
deteriorates them. The frames being movable they can be taken out of 
the apartment for the purpose ot being cleaned. 

By this system any one is enabled to change very quickly and without 
expense the furniture ofa room or suite ot roonis, and CO replace at pleasure 

that which has been taken away ; in this manner, with the same 
459 movable wooden seat frame, persons can vary the pattern of their 

furniture as often as they please without having recourse to an up- 
holsterer, which generally leads to considerable expense. 

[ claim the exclusive right: Ist. To construct or cause to be constructed 
all movable seats, whatever may be the form or materials of which they 
may be made. 3 
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2nd. To construct or cause to be constructed movable backs, so arranged 
as to allow the stutf to be changed at will. 

Ssrd. To construct or cause to be constructed chairs, canopies, arm- 
chairs, divans, stools, &e., in whatever form or materials, with movable 
seats and frames, with or without movable cushions in the interior, and 
which till now have been fixed by twist. 

4th. To construct or cause to be constructed movable frames and cush- 

ions furnished with elastic springs. 
460 In witness whereof, I, the said Sebastien Botturi, have hereunto 
set my hand and seal this twenty-fourth day of February, in the 
year of our Lord one thousand eight hundred and sixty-eight. 


S. BOTTURI. [1.5.] 


London: Printed by George Edward Eyre and William Spottiswoode, 
printers to the Queen’s Most Excellent Majesty, 1858. 
| certify this to be a true Copy. 
(Signed ) P. G. L. WEBB, 
Clerk nN the Patent Office. 


(Here follows diagram marked page 461.) 


462 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 
cult, held at the United States court-rooms, in the city of New York, on 
the twenty-ninth day of May, in the year of our Lord one thousand eight 
hundred and eighty-two. , 
Present: The honorable William J. Wallace, cireuit judge. 


WILLIAM GARDNER ET AL. ) 
MS, | 
Martin HERZ ET AL. } 


The above cause coming on this day for final hearing upon pleadings 
and proofs— 

Mr. Philip J. O’Reilly is heard in behalf of the complainants. 

Mr. James P. Foster is heard in behalf of the defendants. 

Further argument adjourned to the 31st inst. 


A463 At a stated term of the cireuit eourt of the Untted States of 


America for the southern district of New York, in the second cir- 
cuit, held at the United States court-rooms, in the city ot New York, on 
the thirty-first day of May, in the year of our Lord one thousand eight 
hundred and eighty-two. : 

Present: The honorable William J. Wallace, cireuit judge. 


WILLIAM GARDNER ET AL. ) 
i's ~ 


MarTIN HERZ ETAL.  } 


The argument in the above cause being resumed— 
Mr. Foster concludes his argument in behalt of the defendants 
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Mr. George Gifford is heard in behalf of the complainants. 
Curia advisar? vult. 


464 l  nited States erreutt Court. southern district of New York. 


WILLIAM GARDNER ET AL. 
agaist | 


MARTIN HERZ & JOHN K. Mayo, } 


WALLACE, J.: 
This action is brought to restrain the infringement of reissued letters patent 
No. 9O94. dated eb y Z .. LSSQ., eranted tO the assignee ot Creorge Gard- 
ner, for an improvement in chair seats. The reissue contains two claims, 
of which the second only need be stated, which is: “A chair seat made of 
laminee of weod glued together with the grains in one layer crossing those 
of the next, concave on the upper surtace, convex on the lower surface, and 
perforated as a new article of manufacture, substantially as set forth.” 
| The original patent was granted to Gardner May 21, 1872, 
165 and contained but a single claim, as follows: “As a new article of 
manufacture, a chair seat constructed of veneers of wood with the 
erain running crosswise of each other and glued together, all substantially 
as set forth, and for the purpose specified.” This patent has been twice 
reissued the first reissue bearing date July 4,1876. The first reissne has 
been before this court upon a motion for a preliminary injunction founded 
upon it, and it was decided by Judge Blatchtord upon that occasion that 
none of the claims of that reissue were valid, except the sixth, which was 
not in controversy, and therefore was not considered. * The second 
claim of that reissue was as: follows: “As a new article of manufacture. 
a bottom for a seat frame constructed of two or more veneers’ or 
thin layers of wood with the grain of one layer crossing that of the 
other said layers, being secured together by an adhesive sub- 
466 stance, and having perforations formed therein for the purpose 
of ventilation or ornamentation, substantially as set forth.” On 
that occasion Judge Blatchford held that the claim of the original patent 
was anticipated by a patent granted to John Kk. Mayo, one of the present 
detendants, Dec. 26, 1865, and reissued to him and two others Aug 18, 
L868, in 8 divisions. This patent was for an improvement in the manu- 
facture of material which consisted in cementing together a number of 
scales or veneers of wood, with the grain of the successive pieces running 
crosswise or diversely, so as to form a firm material adapted for the con- 
struction of various articles, including chairsand settees. In division E of 
the reissue, the specification states “ in the chair, Fig. 2, the bottom B may be 
formed of flexible material made up by the union of two or more thin 
lavers of wood having the grain crossed or diversified in direction and 
united by suitable cement.” 
467 The specification also states that “by adopting the well-known 
process of wet and dry heating in the course of manufacture the 
several scales of wood may be brought to such a state of pliability as to 
assume any desired form by compression in a matrix or upon formers.” 
Upon the occasion referred to Judge Blatchtord likewise held that there 
4358 16 
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was no patentable novelty in the second claim of the first reissue of Gard- ° 
ner’s patent in view of the patents prior to Gardner’s, one to Tice and one 


to Cochrane, for pertors ated chair seats of metal or gutta-percha. j 

[t follows therefore that the only question not heretofore decided by 

this court, and now open relating to the present reissue, is whether the con- 

cavity of ‘form which is an element of the new claim in this reissue will t ' 
support the patent. : 

468 Chair bottoms made of board and softened by steam, and pressed ‘ 


to a concave mea. ina mould so that the ifge of the seat will eon- 


mam 4 

form to the shape of the person who may occupy it, are shown in the let- 
ters patent issued to Z. B. Bellows be: aring date Asie h 15,1859. Soalso 
the concave or dishing form of chair seats had been adopted long before 
Gardner’s patent in ordinary chair seats. 

[In the specification of the present reissue the inventor states that he age 1S 
not lay any claim to the veneers crossing each other and glued together, : 
these have been used for various purposes and have become publie oe 


erty, and that he does not claim the pressing of a chair seat in the concave 
form by dies. 

If there was no patentable novelty in using the perforations of the metal 

or gutta-percha chair seats in the veneer seats by Gardner, neither 
469 can there seem to be any in employing a well known form of chair 

seat In his veneer seat. As it had been pointed out by Mayo that 
the material used is pliable and can be pressed into any desired form, and 
as the reissue disclaims the pressing of a chair seat in a concave form, and 
as chair seats had been so formed, it is ditheult to see how there was any 
invention in Gardner’s chair seat. 

Gardner merely applied a process that was old to a material that was 
old to obtain an old form. Considered as a.combination it is hardly possi- 
ble to believe that -the perforations or the concavity performed any new 
functions in the Gardner seat. An ingenious feature has been presented to 

the effect that the perforations and concavity co-operate in Gardner’s 
{70 ~—s seat to prevent warping and curling of the material used. Ifthis is 

true the same elements were combined in the Bailey chair back and 
performed there the same functions they performed in the Gardner seat. It 
may be that the Gardner seat is mech: inically a better seat than any which 
preceded it, but his improvement is not a patentable one. 

It is strenuously insisted that the popularity and suecess achieved by 
the Gardner seat beyond those of his predecessors affords cogent evidence 
both of the utility and patentable novelty of his invention. 

The answer to this argument is that the success of his seat is probably 
due to a feature which is not suggested in the original patent, that is, its 

adaptability for use by unskilled workmen. His seats as now made : 
47] ean be fitted without mechanical skill to a bottomless chair and are 
largely used to repair chairs in which the original seats have been 
worn out and can be so used without any special skill. They are also 
largely sold to chair manufacturers, because they can be easily adapted to 
chairs of different sizes and seats of different forms. But the chair seat de- 
scribed in Gardner’s criginal patent and shown in the drawings did not. prac- 
tically possess this characteristic of adaptabilitv, but was a frame seat which 
could only be fitted to a chair by:a skilled laborer. Such a chair seat 
would fail to meet the peculiar want which the present chair seat supplies. 
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Considered as a new article of manufacture, if the complainants’ chair 

seat has no frame and its novelty and utility consist in its adapta- 

472 bility to be sold separate from the frame and to be readily applied 

by any person to any chair, then the reissue is for a different in- 
vention than that disclosed in the original patent. 

In conclusion, in view of the former decision of this court, the complain- 


ant can only succeed upon the theory that by imparting a concave form to 


his chair seat he has imparted sutheient patentable novelty to his article to 
sustain a patent; and this when such a form of chair seat was old, the ma- 
terial used old, and the method of impal ting the form to the material was 
old. This weer ‘annot stand. 

The bill must be dismissed, 


173 (Endorsed :) U.S. eireuit e’t so. dist. N. Y. Wm. Gardner et 
al. vs. Martin Herz & John Kk. Mayo. -Opinion, Wallace, J. U.S. 

elreult COUTT. iled Jan. Zi. L882. Joseph M. Deuel clerk. 

174 At a stated term of the cireuit court of the United States for the 
southern district of New York, held at the United States court 

rooms in the city of New York, on Friday, the tenth day of November, 

in the year of our Lord one thousand eight hundred and eighty-two. 


Present: The Hon. Wm. J.. Wallace, circuit judge. 


WILLIAM GARDNER, OnLIverR L. GARDNER, «& 
Jane EK. Gardner | 
3 -In equity. 
US, . 


MARTIN HERZ AND JOHN K. MAyo. 


ya hearing upon the plead- 


This cause having heretofore been b rought 1 
ad bv George (siftord. esq., 


ings and proofs therein, and having been a 
and Philip J. O'Reilly, esq., for the compl iinants, and by James P. 
475 Foster, esq., for the defendants, it is now, on motion of James P. 
loster, esq., for the said defendants, ordered, adjudged, and decreed, 
and this court, by virtue of the power and authority therein vested, doth 
hereby order, adjudge, determine, and ag that the complain: unts’ bill of 
complaint filed, be, and the same is hereby, dismissed, with costs, 


(S’o'd) WM. J. WALLACE. 


Approved as to form. 


J. P. FOSTER, For Def’ts. 
GIFFORD & GIFFORD, 
For Compl’ts. 


(Endorsed :) U.S. circuit court, southern dist. N. Y. In equity. W m. 
Gardner et als. vs. Martin Herz et al. Decree. U.S. cireuit court. Filed 
Nov. 10, L882. Joseph M. Deuel. clerk. 

A76 (Endorsed :) 


Deuel, clerk. 


Foster, Wentworth & Foster, 19 Broadway, New 
York. U.S. ecireuit court. Filed Jan. 27,1881. Joseph M. 
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A477 U.S. circuit court, southern district of New York. 


WILLIAM GARDNER ET AL. ) 
Us, 


Martin Herz Er AL. } 


We hereby consent that the foregoing papers shall constitute the record 
to be sent by the clerk of this court to the U.S. Supreme Court on the 
appeal to the said Supreme Court in the above-entitled cause. 

New York, November 27, 1882. 

| GIFFORD & GIFFORD, Compl’ts’ Solrs. 
FOSTER, WENTWORTH & FOSTER, 
Def’ts’ Sol’rs. 


(Endorsed :) U.S. circuit court. Filed Nov. 29,1882. Joseph M. 
Deuel, clerk. 


478 U.S. circuit court, southern district of New York. In equity. 


Wma. GARDNER AND OTHERS ) 
Us, 


Martin HERZ AND ANOTHER. } 


Itis hereby stipulated and agreed that each party may remove from the 
files of this court the exhibits put in evidence by them and retain the same 
during the pendency of the appeal to the U.S. Supreme Court in this case ; 
subject, however, to the inspection of the other party during the pendency 
of said appeal, and subject to their production on the hearing of said ap- 
peal. 

Dated Nov. 23rd, 1882. | 

(S’g’d) GIFFORD & GI FFORD. Complts Sol’rs. 
3 FOSTER, WENTWORTH & FOSTER, 
| Def’ ts Sol’rs. 
Ordered accordingly. 


(S’o’d) 3 HOYT H. WHEELER. 
Nov. 23rp, 1882. 
479 (Endorsed:) U. S. C. C5. DLN. Y. In eg. Wm. Gardner 


et als. vs. M. Herz et als.. Consent and order as to exhibits. U. 
S. circuit court. Filed Nov. 23, 1882. Joseph M. Deuel, clerk. 


480 Circuit court of the United States, southern district of New York. 
In equity. 
WILLIAM GARDNER, OLIVER L. GARDNER, ) 
and Jane E. Gardner, compiainants and appel- | 
lants, 
vs, 
MarTIN HERZ AND JOHN K. MAYO, DEFEND- | 
ants and appellees. } 
To the honorable the Supreme Court of the United States : 
The appeal of William Gardner, Oliver L. Gerdner, and Jane E. Gard- 
ner, the above-named complainants and appellants, respectfully showeth : 


€ pre ~— 
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That on the 21st day of June, 1880, the above-named complainants and 
appellants filed their bill of complaint in the cireuit court of the United 
States for the southern district of New York, against the above- 


481 named defendants and appellees, to enjoin and restrain the said 
defendants and appellees from infringing letters patent of the United 
nd States granted to the said complainants and appellants, dated the 24th day 


of February, 1880, and numbered 9094, for an improvement in chair 
: seats ; and also praying for an account of profits and assessment of dam- 
— aves arising from said infringement. 3 

That a subpeena issued out of said circuit court was duly served on the 
said defendants and appellees. That the said defendants and appellees 


filed their answer to said bill of complaint, to which the complainants and 
appellants filed a general replication. 
Whereupon suc h proceedings were had in the cause that on the 10th 
day of November, 1882, a final decree was made and entered in 
482 said circuit court, wherein it was adjudged and decreed that the 
y said bill of complaint be dismissed with costs; which said judg- 
| ment and decree is, as the complainants and appellants are advised, errone- 
ous and ought to be reversed. 
Wherefore these appellants appeal from the whole of said decree of said 


circuit court to the Supreme Court of the United States, and respectfully 
i pray that the decree of the said circuit court, and the bill, answer, ple: ad- 
ings, depositions, evidence, exhibits, and proceedings in the said cause may 
be sent to the Supre me C ourt. of the United States without delay, and 
that the said Supreme Court will proceed to hear the cause anew, and 


> that. the said decree of the circuit court and every part thereof may be re- 
versed or such other decree made as to the said Supreme Court shall seem 
just. 
483 WILLIAM GARDNER. 
OLIVER L. GARDNER. 
JANE E. GARDNER. 
By their solicitors, 
GIFFORD & GIFFORD. 
GIFFORD & GIFFORD, 
Solicitors and of Counsel for ( omplainants and Appellants. 
(Endorsed :) U.S. C. C., 8S. D. N.Y. In eq. Wm. Gardner et als, 
v. M. Herz et al. Appeal. 
[ allow the within appeal, dated Nov. 22nd, 1882. 
2 (S’o’d) HOYT H. WHEELER, Judge. 


U.S. eireuit court. Filed Nov. 23, 1882. 
JOSEPH M. DEUEL, Clerk. 
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484 United States Supreme Court. 


WILLIAM GARDNER AND OTHERS, APPELLANTS, ) 
Us. \ 


Martin Herz And JoHn K. Mayo, APPELLEES. J 


UNITED STATEs OF AMERICA, 
Souther i Distri ret of Ne w Yi O} hk. 
State, ¢ ity, and ( ounty of New Vor ; 
Philip J. O” Re illy, being duly sworn, deposes and says: 
I am of lawful age, and reside in the city of New-York. On the 23rd 


day of November, 1882, I served on the above-named appellees a copy of 


the appeal and allowance thereof’ filed in this cause with the clerk of the 
circuit court of the United States for the southern district of New York, 

by leaving said copy for the solicitors of said appellees in the office 
485 of the clerk of said circuit court. 


(Signed) : PHILIP J. OP REILLY. 


Subseribed and sworn to before me this 23d day of November, 1882. 
(S’g’d) JOHN A. SHIELDS, 
LS. Commissioner, S. D. of N. Y. 


(Endorsed:) U.S. C.C.,8. D. N. Y. In eq. Wm. Gardner et al. 
vs. Martin Herzetal. Affidavit of service of appeal. U.S. cireuit court. 
Filed Nov. 23, 1882. Joseph M. Deuel, clerk. 


486 Supreme C ourt of the United States. 


WILLIAM GARDNER, OLIVER L.GARDNER, AND | 
Jane E. Gardner | 

vs. F 

MartTIN HERZ AND JOHN K. Mayo. 


Know all men by these presents that we, George Gardner, of Sea Cliff, 
L. 1., New York, and R. Westbrook Myers, of the city, county, and State 
of New York, are held and firmly bound unto Martin Herz and John K. 
Mayo in the sum of five hundred dollars, to be paid unto the said Martin 
Herz and John K. Mayo or assigns, to which payment well and truly to 
be made we bind ourselves and each of us, jointly and severally, and our 

and each of our heirs, executors, and administrators, firmly by 
487 these presents. Radad: with our seals, dated this 21st day of No- 
vember, 1882. 

Whereas the above- named William Gardner, Oliver L. Gardner, and 
Jane E. Gardner hath taken an appeal to the Supreme Court of the United 
States to reverse the decree rendered in the above-entitled action by the 
circuit court of the United States for the southern district of New York. 

Now, therefore, the condition of this obligation is such that if the above- 
named William Gardner , Oliver L. Gardner, and Jane E. Gardner shall 
prosecute their said ap peal to effect, and answer all costs and damages if 
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they shall fail to make good their plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 
GEO. GARDNER. | Ce 
R. WESTBROOK MYERS. - 
Sealed and delivered in the presence of— 


W. F. Hapacoopn. 


UNITED STATES OF AMERICA, 
Southern District of New York, ss: 
488  UNIreD STATES OF AMERICA, 
Southern District of New York, ss: 

George Gardner, being duly sworn, deposes and says that he is a free- 
holder residing at Rea ( Lift Long Island, New York, and that he is worth 
the sum of five hundred dollars over and above his just debts and labili- 
ties. 


(S’o’d) GEO. GARDNER. 
Sworn to before me this 21st day of Nov., 1882. 
[NOTARIAL SEAL.] (S’g’d) W. F. HAPGOOD, 


Notary Public (102), New York County. 


UNITED STATES OF AMERICA, 
Southern District of New York, 
State, City and County of New York, ss: 
R. sage ie Myers, being duly sworn, deposes and says that he 
a freeholder residing in the city of New York, and that he is 
489 ow site the sum of five hundred dollars over and above all his just 
debts and liabilities. 
| R. WESTBROOK MYERS. 
Sworn to before me this 21st day of Nov., 1882. 
| NOTARIAL SEAL. | W. F. HAPGOOD, 
Notary Public(102), New York County. 


(Endorsed:) U. S. Supreme Court. Wm. Gardner et als. v. Martin 
Herz and John K. Mayo. Bond on appeal. 


_I approve of the sufficiency of the sureties to the within bond. Dated 
Nov. __, 1882. 
(S’g’d) 3 HOYT H. WHEELER, Judge. 


U.S. cireuit court. Filed Nov. 22, 1882 
JOSEPH M. DEU EL, Clerk. 


490 By the honorable Hoyt H. Wheeler, one of the judges of the cir- 
cuit court of the United States for the southern district of New 


York. 


To Martin Herz and John K. Mayo: 

Whereas William Gardner, Oliver L. Gardner, and Jane E. Gardner 
hath lately appealed to the Supreme Court of the United States from a 
decree lately rendered in. the circuit court of the United States for the 
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southern district of New York, made in favor of you, the said Martin 
Herz and John K. Mayo, and have filed the security required by law; you 
are therefore hereby cited to appear before the said Supreme Court at the 
city of Washington on the second Monday of October next, to do and 

recelve what may appertain to justice to be done in the premises. 
49] Given under my hand at the city of New York, in the second 

circuit, the 22nd day of November, in the year of our Lord one 
thousand eight hundred and eighty-two. 


(Sod) HOYT H. WHEELER. 


(Endorsed :) U.S. circuit court, southern dist., N. Y. In eq. Wm. 
Gardner et als. vs. M. Herz et al. Citation. 


Due service of a copy of the within citation is hereby admitted. 
Nov. 23, 1882. 
FOSTER, WENTWORTH & FOSTER, 
Sol’ is for Def’ d’ts and Appellee 8. 


U.S. eircuit court. Filed Nov. 23, 1882. | 


JOSEPH M. DEUEL, Clerk. 


492. Uwnirep STATES OF AMERICA, 
Southern District of New York, ss: 

I, Joseph M. Deuel, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, do 
hereby certify that the foregoing pages, numbered from one to four hun- 
dred and ninety-one, inclusive, contain a true and complete transcript of 
the record and proceedings had in said court, in the ease of William Gard- 
ner, Oliver L. Gardner, and Jane EK. Gardner, complainants and appel- 
lants, against Martin Herz and John K. Mayo, defendants and appellees, 
as the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of New 
York, in the second circuit, this 29th day of Noyember, in the year of 
our Lord one thousand eight hundred and eighty-two, and of the Inde- 
pendence of the said United States the one hundred and seventh. 


| SEAL. | | JOSEPH M. DEUEL, Clerk. 


(Indorsement on cover:) No. 803. William Gardner, Oliver L. Gardner, 
and Jane E. Gardner, appellants, vs. Martin Herz and John K. Mayo. 
S. New York, C. C. U.S. Filed 5th December, 1882. 
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UNITED STATES SUPREME COURT. 


OctoBER TerRM, 1883. 


No. 803. 
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3 WILLIAM GARDNER, OLIVER L. GARDNER anp JANE E. 
3 GARDNER, 
tees, Appellants, 
US. 
MARTIN HERZ anp JOHN K. MAYO, 
Appellees. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 


ARGUMENT FOR APPELLANTS. 


: Filed... 
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“EDWARD N. DICKERSON, | 
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southern district of New York, made in favor of you, the said Martin 
Herz and John kk. Mavo.and have tiled the seeurity required by law; you 
are therefore he Te by cited LO dppcal hetore the i Supreme Court al the 


eitv ot Washineton Ol} the seeond Mo TEE iV ' Oe tober next, to lo and 
, recelve what mavV appertain ice justice LO (ae mKiy it) the premises, 
19] Given under my hand at the citv of New York, in the second 


cireuit, the 22nd dav of November, in the. vear of our Lord one 
thousand eleht hundred an elghtv-two. 


(S'o"d) | HOYT H. WHEELER. 


(Endorsed :) U.S. cireuit court, southern dist., N.Y. In eq. Wry. 
Gardner et als. vs. M. Herz et al. Citation. 


Due service of a copy of the within citation is hereby admitted. 
Nov. 23, 1882. : 2 | 
FOSTER, WENTWORTH & FOSTER, 
So)? ps for ee Appellees. 


JOSEPH M. DEUEL, Clerk. 


192 UNITED STATES: OF AMERICA, 
Noi ay rn Dist) F } ot N. TT Vy, rh. RS e 
[, Joseph M. Deuel, clerk of the circuit court of the United States of 
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America tor the cnr rn district of New York, in the second circuit, do 
nerevy certity that the torevroine pages, punmibered from one to tour hun- 
dred and ninety-one, inclusive, contain a true and complete transcript of 
the record and proceedings had in said court, in the case of William Gard- 
ner, Oliver L.. Gardner, and Jane I Caanenet, complainants and appel- 
lants, against Martin Herz and John Ik. Mayo, defendants and appellees, 
as the same remain of record and on file in aid othee. | 

[n testimony whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of New 
York, in the second circuit, this 29th day of November, in the year of 
our Lord one thousand eight hundred and eightyv-two, and of the Inde- 
pe a nee of the said United States the one hundred and seventh. 


SEAL. | JOSEPH M. DEUEL, Clerk. 


(Indorsement on cover:) No. 803. William Gardner, Oliver L. Gardner, 
and Jane K. Gardner, : appe ‘Tag ITS, Vs. Martin _Herz and John IK. Mayo. 
». New York, a urs U. S. I iled Sth December, LSS. 
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OCTOBER TERM, 1883. 


WILLIAM GARDNER, OLIVER L. 
GARDNER, AND JANE E. GARDNER, 
Appellants, 


MartTIN HERZ AND JoHN K. Mayo, 
Appellees. 


L, S. Supreme Court, 


Appeal from the Circuit Court of the United States, 
for the Southern District of New York. 


Brief for Appellants. 


This js an appeal from the decision of the Circuit Court of 
the United States for the Southern District of New York, dis- 


missing the bill of the appellants. 


The questions raised by the appeal are largely questions of 
law ; there being no very substantial dispute about the ques- 


tions of fact. 


THe INVENTION. 


The invention, which is the subject matter of the patent, is 
the perforated wooden chair seat, now very familiar to’ every 
one; and which has superseded, to a great extent, the per- 
forated cane seats or “ cane bottoms ” formerly so much used. 
These things, as an article of manufacture, have gone into 
enormous use, and have been of great value to the community. 

Apparently, they are composed of a thin layer of wood, 
shaped so as to suit the person, and perforated. If this were 
their construction they would be utterly worthless ; because a 
thin layer of wood of any kind, in that place, would break away 
from its fastenings, and split under the pressure applied to it ; 
and in order, therefore, to make this thin scale sufficiently 
strong and tenacious, it is made of three layers of veneering, 
laid one on top of the other, and glued together—the grain of 
each layer running at right angles to that of the layer to which 
itis glued—the effect of which is that pliability, lightness, 
ventilation, and strength, are all combined in the product. 

It is not claimed that the patented chair seat is anticipated 
by any former patent, or use ; that is to say, there is no such 
thing as a chair seat, composed of laminw of wood, glued together 
in the way described, moulded, cr moulded and perforated, which 
ever existed before the invention of the patentee. The defence 
is—and the decision rests upon the proposition—that in view 
of the state of the art, it did not involve invention to make 
this new and very useful article ; and that, therefore, the maker 
of it, who gave it to the world, is not entitled to the protection 
of the law ; because, in the opinion of the judge, the intellectual 
effort involved is not big enough to give him such title. 


é 


THE LAW AND THE STATUTE. 


Iam aware that in late years, and in a few instances, the 
courts have said that it was the province of a judge to decide, 
as a matter of law, out of his own consciousness or knowledge, 
that patented inventions, new and useful, ought not to have 
been patented, because in his opinion the intellectual effort 


involved in creating them was not sufficient. (Breckendorf v. 
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Faber, 2 Otto, 358, Justices Strong, Davis, and Bradley, dis- 
senting. ) 

Upon this class of decisions I beg to submit some remarks to 
the consideration of this court, in the hope that upon mature 
consideration it may be concluded that no court has jurisdic- 
tion to so decide. 

The patent law of the United States has fallen into some 
confusion, in consequence of the fact that, under the Statutes 
of 1790 and ’93, there was no Commissioner of Patents, or other 
tribunal established by law, for the purpose of passing a judg- 
ment upon applications for patents ; in consequence of which 
the courts ‘assimilated the American system to the English 
one; and the text writers did not discriminate between the 
two systems as ought to have been done even under the old 
statutes. When the Act of 1836 was passed, however, a tribu- 
nal was established for the purpose of judging finally between 
the applicant and the public, upon every question which, 
under that statute, was submitted to the Commissioner, ex- 
cepting only those questions which were specially reserved by 
the statute for the determination of the courts ; and in respect 
to them the decision of the Commissioner is prima facie valid. 

The 4920th section of the Revised Statutes, which is in 
substance the same as the Act of 1836, is in these words: 


“Sec. 4920. In any action for infringement the defendant 
may plead the general issue, and having given notice in writ- 
ing to the plaintiff or his attorney, thirty days before, may 
prove, on trial, any one or more of the following special 
matters : 
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‘“First.—That for the purpose of deceiving the public, the 
description and specification filed by the patentee in the 
Patent Office, was made to contain less than the whole truth 
relative to his invention or discovery, or more than is neces- 
‘sary to produce the desired effect ; or, 


“ SEeconp.—That he had surreptitiously or unjustly obtained 
the patent for that which was in fact invented by another, 
who was using reasonable diligence in adapting and perfect- 
‘‘ing the same; or, 
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“'TotrD.—That it had been patented or described in some 
“printed publication prior to his supposed invention or discov- 
“ ery thereof; or, 


“ FourrH.—That he was not the original and first inventor or 
“discoverer of any material and substantial part of the thing 


“ patented ; or, 


“ Firra.—That it had been in public use or on sale in this 
“ country for more than two years before his application, for a 
“ patent, or had been abandoned to the public.” 


The most obvious defense against a patent is that the 
patentee was not the “original and first inventor” of the thing 
patented. 

“Under the English system this defense was open in the 
courts under the general issue ; but under the American system 
it is not so open, but must be specially pleaded at a certain 
time, accompanied by special notice of the names of the per- 
sons and of the facts upon which the defense rests. ‘This very 
fundamental defense is not good unless formally pleaded under 
the statute. 

The defense of want of novelty includes, of necessity, not 
only that which is specifically the same thing as the patented 
invention, but also that which is swhstantially the same thing, 
in contemplation of law. But it does not include the 
defense of what may be called the GENERAL DEBILITY of the 
patent. If Congress had intended that a plea of that kind 
might be offered, it would have been the subject of a special 
clause, as the more obvious defense of novelty is. Undoubt- 
edly whenever the fact is presented to the court, under the 
special notice, that an antecedent invention is_ substan- 
tially the thing patented, though not its “exact 
equivalent,” then such a defense comes within the 
statute. But when the court finds that neither the 
thing itself, nor any substavtially equivalent of it, has pre- 
existed, where is the authority for deciding that what is 
“new and useful,” is not patentable? ‘The only criterion estab- 
lished by which patentability is to be determined, 1s contained 


in the 4,886 section in these words : 
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* Sec. 4,886. Any person who has invented or discovered 
“any new and useful art, machine, etc. * * * not known or 
“used by others in this country, and not patented or described in 
“any printed publication in this or any foreign country, etc. * 

“ may obtain a patent therefor.” 

But the degree of intellectual exertion involved in pro- 
ducing it is of no consequence. The patent is a contract be- 
tween him who gives to the world that which did not exist 
before, and the public; and the fact that the public uses it, and 
wants if enough to endure a law suit in defense of the right 
to use it without leave of the patentee, demonstrates at once 
that the thing is very useful; and the fact that it has gone 
into use freely, demonstrates also prima fucia that it is new; 
because the demand for it did not arise in consequence of the 
invention, but it pre-existed that invention; just as hunger pre- 
exists the food which, accidentally or otherwise, is presented 
to the hungry man. If he had had food before he would not 
have been hunery. 

An invention generally is produced in consequence of the 
observation by some one that there is a want to be supplied, 
followed by the contrivance of something to supply that want ; 
and when that want is supplied by that which is “ xez,” all 
ry 


the requirements of the law are complied with. To a man of 


high intelligence and great attainments many inventions of 
creat value would have been self-evident the moment a sug- 
cestion was made that such a thing was needed ; whereas to the 
average man no such intuitive perception would have occurred, 
even in the presence of the greatest necessity ; and, therefore, 
it is not possible to establish any intellectual criterion by whicu 


patentability can be measured and decided. 


It is said that the average Indian on the plains can never 


open a gate which is latched with a common latch, not per- 
celving that the latch may be lifted and the gate so opened ; 
but it seems now to us that a common latch is the most obvi- 
ous of all things, and could not possibly require invention ; 
yet the time was when it was first created, and when it was a 
very valuable invention. 

Hay ward’s invention of the use of sulphur to alter the char- 
acter of India rubber, and upon which Goodyear added the 
further improvement of heating the compound, resulted from a 
dream, in which Hayward saw some one sprinkling dowers of 
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sulphur into a rubber solution, and in consequence of which 
he did it, and produced one of the greatest inventions of our 
day. Here was no intellectual effort whatever, but only a 
dream ; but the patent was good, because he gave the inven- 
tion to the world, which cost him no labor whatever. 

The only possible criterion, therefore, is that of the statute. 
Is ithe thing new, and is it useful ? If itis substantially the same 
as something old, it is not new in contemplation of law; if it 
is not substantially the same, then it 7s new in contemplation 
of law, and it is the subject of # valid patent. The Commis- 
sioner of Patents having decided that it is new and useful, 
and patentable as such, his decision is not, under the, statute, 
open to review, excepting under the provisions of that statute; 
and until there is a sixth clause added to the statute in sub- 
stantially these words, namely : | 

“SixTo.—That in the opinion of the judge who tries the 
“ ease the intellectual exertion involved in producing the new 
“ and useful thing does not amount to invention ’’—there is no 
ground for the jurisdiction of auy court over that question. 

Obviously it would be the interest of patentees to have 
judges of the least possible knowledge and intellect, if their 
knowledge and brain are to afford the criterion by which pa- 
tents are to be judged. To such judges all possible invention 
would seem difficult; whereas, to such a judge as ought to pre- 
side in courts, most inventions seem simple enough when they 
are presented to him ; and if that impression upon his mind is 
tle foundation for a decision that they required no invention, 
patents are very unsafe. I submit to this court that the stat- 
ute ought to be adhered to; and that what the Commissioner 
of Patents has said was patentable cannot be reviewed by 
any court, in the absence of the notice and the testimony re- 
quired by the statute as sufficient to overcume the patent so 
granted. The court cannot sel up a def 12SEC which the statule does 
not authorize the defendant to set Up. 


THE STATE OF THE ART IN THIS CASE. 
A great desideratum was a cheap and effective chair bottom 


to take the place of cane bottoms, formerly the only things of 
tie kind resembling the present invention in general qualities ; 
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and various inventions were made and _ patented for the pur- 
pose of producing that substitute, but without success or effect. 

A man named Tice took a patent (Rec., p. 224), for “The em- 
“ployment of perforated sheet metal in the bottoms or seats 
‘and backs of chairs, and other articles of furniture, for sitting 
“ and recumbent purposes, substantially as herein described.” 

The thing produced was an attempt to make a better substi- 
tute for the cane chair bottom. It was worthless, and notwith- 
standing a great effort was made to introduce it into use, it ut- 
terly farled, and was abandoned (p. PA. ) 

A man named Bramhill (Rece., p. 226), patented “ ‘ihe em- 
“ ployment of perforated, elastic, vuleanized India rubber, or 
“ India rubber cloth, substantially as herein described, in the 
‘ bottoms and backs of chairs and other articles of furniture 
“ for sitting and recumbent purposes.” 
This was good for nothing and a failure, and was abandoned. 
A man named Cochran (Rec., p. 227), patented “The em- 
ploying the perforated or whole sheets of hardened or enameled 


“~ 


. 
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‘India vubber or gutta percha for chair, sofa, car and carriage 
“ seats, substantially as described ;” but these were worthless 
and abandoned. 

A man named Farmer (Rec., p. 230), patented “ ‘The employ- 
ment of sheets of rawhide in the bottoms and backs of chairs 
‘“and other articles of furniture for sitting and recumbent pur- 
' poses, when perforated and embossed substantially as herein 
‘ set forth.” | | 
- This also was a failure. 

All these things were perforated, and were of thin material. 
The idea of perforation belonged to the cane bottom chair; and 
the lightness and thinness of the material is also suggested by 
that same article, and is obviously a necessity. And yet 
nobody had thought of making a chair bottom of veneers glued 
together at right angles to each other, moulded and perforated. 


A man named Pratt (p. 282) patented ‘‘ The employment or 


n~ 
- 


‘use of a thin sheet, B, of wood provided with narrow slats, 


“ 
~ 


a, in combination with the fi ame of a seat or back of a chair, or 


-. 
Cat 


other similar article.” | : 

This is a slatted bottom of thin material, but it is practi- 
cally worthless, and was abandoned (p. 54). It did not, and 
could not exist as an independent chair bottom, because it con- 
sists of slats which form a bottom when /aslened to the chair 
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Frame; and therefore the patent is for a combination of the frame 


and seat, in which it differs essentially from the chair seat of 
Gardner. 

Then there were chair seats or other chair bottoms into which 
the chair legs and chair backs were inserted, either moulded or 
carved in shape to suit the body, with which all of us have been 


familiar from our youth ; and Bellows, p. 221, patented boiling » 


or steaming these bottoms, and in that condition, moulding 
them into shape. 

Robert Wood also natented (p. 163) strips cf wood laid 
crosswise to each. other, resembling somewhat cane bottoms, 
but these were worthless. | 

It was also well known in the arts generally that a more en- 
during board could be made by gluing together thin layers of 
wood with their grains running transversely to each other, than 
could be made out of a solid piece, for very obvious reasons. 
And this has been known for an indefinitely long time, and 
practiced for various purposes. Scales made in that way were 
patented by Belter, and saggested for furniture (p. 215 and 
220); although I believe there has no practical use of that in- 
vention ever been made, but it was patented. This invento 
suggested the use of this material for all sorts of purposes. 

John K. Mayo, the defendant, also (p. 208) patented making 
up *: scale-board,”’ as he called’ it, composed of veneers olued 
together in a cylinder, and moulding it out into any kind of 
form, to be used for a list of purposes about half a page long ; 
the majority of the uses being to “ cover” many different objects 
with this material, and among other objects, he proposed to 
‘cover mattrasses, sofas, divans, lounges, chairs and seats ” 
with it. : 

This enumeration of inventions substantially includes 
the whole state of the art at the time when Gardner 
made his invention ; which consists in forming a chair seat of 
thin laminz of wood or veneers, glued together, with their 
erains crossing each other, concave on the upper side, convex 
on the lower side, and perforated. It is claimed 1u two claims 
(p. 206); the first of which ineludes the seat when concave 
and convex; and the second adds the perforations. 

That these narrow claims are new, is not in dispute. But it 
is said that the thing represented by these claims does not 
constitute a patentable invention, in view of the state of the 
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art already set forth in this brief. The judge says: “It may 
“be that the Gardner seat is mechanically a better seat than 
‘any which preceded it, but his improvement is not a patent- 
‘“ able one.” 

When the invention was made and put into use, these de- 
fendants were manufacturing, and endeavoring to bring into 
use, Pratt’s slatted seats, but without suecess. They sold a large 
quantity of them to Fechtman (pp. 29 and 3)), but they were 
returned as worthless, and were admitted to be so. At that 
time Gardner had his seats on the market, and the defendants 
finding they could not sel] their slatted seats began to infringe, 
and offered indemnity to their custoimers who should consent 
to aid them in violating the patent (p. 50, q.12). This state 
of facts makes these defendants wanton infringers ; and that 
too when one cf the defendants had a patent, now set up as an 
antre ipation, but WAS not USUNG *4 Or claiming lo use it, but Was 
using another patented invention which was worthless. It 
certainly does not lie in their mouths to say, either that the 
Mayo patent was the same thing, or that the change from the 
d 


- ? : . . ; _* a 
old methods to the new one require 10 invention; for they 


never made that change themselves, although in great need of 
the - product, and owning the Mayo patent for making scale 
boards, dated Dec. 26, 1865 (p. 209), seven y irs before Gardner 
patent of May 21, 1872. Kiven so late as 1879, the defendant, 
John K. Mayo, the patentee of the Mayo patent, had. not 
found out that he was the inventor of the Gardner seat, but 
was selling slatted seats; and when his customers would not 
take thom, he copied the Gardner seat, and indemnified his 
customers. What a commentary this fact is upon the pretence 
that Gardner’s invention is not patentable! Whatever any 
judge may think of the patentability of Gardner’s invention, 
John K. Mayo, by his acts, has proved that he knows it re- 
quired invention, and that 4e did not make that invention. 


Uriniry anpD USE OF THE INVENTION. 


As soon as the invention was made its value was at once 
recognized by the trade, and it went into rapid and enormous 


use, because 


J. It is the cheapest seat, 
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2. The strongest and most durable. 


3. The only seat that can be applied to different chair seat 
frames. 


4. The only seat capable of ‘being sold separate from chair- 
seat Irames. 


5. The only seat that can be applied to chair seat frames by 


unskilled labor. 


(See James Bb. Ryer, p. 16, QM. 8 to 18; De Graff, p. 20, Q. 5 
to 14; Garrison, p. 48, Q. 5 to 18; Henkel, p. 77, Q. 73 to £6; 
Wood, p. 56, Q. 52 to 37; Arnold, pp. 106-7; Keifer, p. 108 ; 
Brown, p. 116; Chambers, p. 116; Kent, p.1!7; Finckel, p. 
117; Warren, p. 118; Van Warner, p. 119; Lockwood, p. 119; 
Holcomb, p. 119; Stevens, p. 120; Seaton, p. 120; Thian, p. 
120; Mulliken, p. 121. See also the enormous sales by Gard- 
ner, pp. 160-1, amounting to from 140,000 in 1575 to 640,0( 0 


in 1880, regularly increasing. See also Sutliff, p. 112, Q. 6 to’ 


11), showing that these seats are largely exported to foreign 
countries ; and at home give employment to great numbers of 
men, who go about the country carrying with them these seats, 
and reseating chairs in the houses, which cannot be done with 
any other chair seat Inown. Also showing the recognition at 
the great fairs, both in this country and in Europe. At the 
Centennial they received the reward of the judges (p. 159). 

Here is a mass of testimony, almost unparalleled in the his- 
tory of inventions, of the use of any new manufacture, showing 
that these chair bottoms possess all the valuable qualities that 
constitute patentability. The trade did not find in any of the 
former things what they were seeking for; and the moment 
these things came into use they superseded every other thing . 
and their merit has been recognized not only in this country 
but in the world at large. That such evidence is sufficient to 
establish novelty and utility, would seem to need no argument 
to prove; and even if this court is of opinion that its juadgmeut 
as to the amount of intellect involved in producing it is the 
criterion, yet I submit that its judgment should be controlled 
by such overwhelming testimony as that which has been ad- 
duced in this case, | 
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THe Law. 


The principles of Jaw which govern the new application of an 
old material to an old use, are well enough settled; although 
there has been some confusion in the decisions, arising from a 
very singular misapprehension of the case of Hotchkiss vs. 
Greenwood, 11 Howard, p. 248, which has been often supposed 
to have decided that it was not patentable to substi- 
tute porcelain as a door knob for metal or wood—a 
supposition which an erroneous syllabus has _ fostered. 
That case decided no such thing. On_ the contrary 
it admitted the patentability of such. a substitution, 
which was a very valuable invention ; just as it was avery valu- 
able invention to substitute porcelain for bone or ivory in the 
manufacture of artificial teeth. The point decided in Hotch- 
kiss vs. Greenwood was, that it was not patenable to fasten the 
shank into a knob made of porcelain by the same means and 
in the same manner that had been used in fastening the shank 
Into metal or wooden knobs; and the court below submitted 
to the jury whether there was any difference in the two methods 
of fastening the shank to the knob; if not, it was a mere 
double use and not patentable. If it required any different 
process to do it, tuen it might be patentable ; but the question 
never was in that case, whether it was patentable to make a 
door knob of porcelain as a substitute for a metallic or wooden 
One. 

The confusion of the case is in the double use of the word 
“knob ”—it sometimes being used to signify the globular 
handle alone, and sometimes the handle with the spindle 
attached to it in the usual method. The question was, 
whether, when the handle of clay was old, and the spindle in- 
serted into it was old, and it was inserted in the old way, the 
entire thing was a new invention; and this court, agreeing 
with the jury, said that a metal /nob (2. e, the entire com- 
bination) was substantially the same thing as the clay /Anob 
(entire); but this court also said that if the question was on 
the clay handle itself, that would be patentable, but that it was 
old. ; 


This is the decision : 
‘And in order to appreciate still more clearly the extent of 
‘the novelty claimed, itis proper to add that this knob of 
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* notter’s clay is not new, and therefore constitues no part of 
the discovery. If it was,a very different question would 
‘arise, as it might very well be urged, and successfully urged, that 
“a knob of a MEW composition of matte Ts fo which this old contri- 
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** Vance had been applied, and which resulted an ad view and useful 
si article was the pre) er subject of a pate nt, | 

“'The novely would consist in the new composition made 
“ practically useful for the purpsses of life, by the means and 
“ contrivances mentioned. IT WOULD BE A NEW MANUFACTURE ; 
‘“ AND NONE LESS SO WITHIN THE MEANING OF THE PATENT LAW, 
_** BECAUSE THE MEANS EMPLOYED TO ADAPT THE NEW COMPTOSIION 
‘TO THE USEFUL PURPOSE WAS OLD, OR WELL KNOWN. 

“But in the case before us, the knob was not new, nor 
“the metallic shank and spindle, nor the dovetail form of 
“the cavity in the knob, nor the means by which the metallic 
“shank is securely fastened therein. All these were well 
known and in common use; and the only thing new is the 
“ substitution ofa knob of a different material from that here- 
‘“ tofore used in connection with this arrangement.” 7 : 

os x a a x * 

“ The improvement consists in the superiority of the materal, 
* and whichis not new, over that previously employed in making 
“ the knob.” In the last paragraph the word “ knob” is used 
to signify the entire thing ready for use on a door: in the 
former ones the word “ knob” signifies the handle only—hence 


the confusion. 


In the case of Hicks vs. Kelsey, 18 Wallace, 670, this court 
says: “The use of one material instead of another, in con- 
“structing a. known machine is, in most cases, so obviously a 
“ matter of mere mechanical judgment, and not of invention, that 
“it cannot be called an invention, unless some new and useful 
‘result, AN INCREASE OF EFFICIENCY, OR A DECIDED SAVING IN 
“THE OPERATION, IS CLEARLY ATTAINED.” Smith vs. Goodyear, 
3 Otto, 496, also states the law correctly; which is, that 
where a decidedly improved result follows from the substitu- 
tion of one material for another, that constitutes patentability; 
which amounts to saying that the two things are substantially 
different, when produced, although they are analogous. Thus, 
an artificial tooth made of porcelain is not different in 
the function it performs from an artificial tooth made 
of bone or ivory, but it is vastly better, and was a very great 
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invention; and it is not by auy means a self-evident propo- 
sition that one might be substituted for the other. Great 
cheapness is one of the tests of distinction between two mate- 
rials, and the fact that for many years no one has seen that 
another material might be substituted with an improved 
result and at a reduced cost, shows that it was not at all self- 
evident. Each case stands by itself, however, and must be 
judged by its own resuits. In this case it is not a mere sub- 
stitution of one material for another. It is applying to the 
old waterial the process of moulding to shape, and cutting to 


form, which constitutes the “new manufacture.” 


Tur PATENT AND ITS REISSUES. 


Gardner's original patent, p. 200, claimed, “as a new article 
“ of manufacture, a chair seat constructed of veneers of wood, 
“with the grain running crosswise of each other and glued 
“together, all substantially as set forth and for the purposes 
“ specified.” | 
Lhe thing shown and described in the patent, was the same 
that always has been shown in the subsequent reissues ; that is, 
achair seal made of veneers, Concave Ob the upper surface, Con- 
vex on the lower, and perforated ; and both those qualities are 
suggested in the specification and exhibited in the drawing. 
This patent was reissued July 4, 1576 (p. 202), with six claims ; 
and afterwards, and on the 24th of February, 18:0, it was 
again reissued (p. 2U6) into its present form. ‘Lhe last reissue 
is Har rOUWET than eath r of the fOr ret } patents. Lhe claims ire 
in these words: 

“1. zis a new article of nanufacture, a chair seat, formed of 
‘“Jaminie of wood with the grain crossing, olued together, and 
“coneave on the upper surface and convex on the lower surface, 
‘adapted to a chair frame substantially as set forth. 

“9. A chair seat made of laminze of wood glued together, 
“with the grains in one layer crossing those of the next, con- 
“cave on the upper surface, convex on the lower surface, and 
“perforated, as a new article of manufacture, substantially as 
“set forth.” | 

The first of these claims, which is not in controversy, differs 
from the second one in the circumstance that it does not 
include perforations in the new article of manufacture, and does 
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contain the expression “adapted to a chair frame.” The 
second claim is the same as the original claim, except that it 
is limited and narrowed by the two conditions of concavity and 
perforation ; and practically those are the two conditions which 
make the thing valuable, but those limitations were not im- 
posed upon fhe cluim in the original patent. The re- 
issue, therefore, is not obnoxious to any criticism that it 
is for an enlargement ot the invention, or that it con- 
tains any thing which is not in the original patent, or that it 
was unreasonably delayed. 

When this reissue was granted, it was the subject of an 
investigation in the Patent Office, and of a decison by the Board 
of Examiners. In so far as that decision touches the question 
of patentability, notwithstanding the argument founded upon 
general debility, I submit to the court that it is conclusive, for 
the reasons hereinbefore stated ; but I now refer to it especially 
to show the view which is taken of this question by experts: 
whose only object should be to administer their office right- 


eously, and whose names are well known to this court as of 


men of integrity and character (p.156). The Examiners-in- 
Chief in that opinion discriminated very clearly between the 
old and the new ; and also pointed out that the decision of 
Judge Blatchford, upon the second reissue, has no effect what- 
ever upon the last reissue. I commend it to the consideration 
of the court as a decision worthy of being favorably considered, 
and of being. accepted as governing this case; both because 
of its inherent force and because of its authority. 

There is nothing presented in this case which is not met 
and covered by that decision. The Patent Office did not 
sraut the patent unadvisedly, nor as a favor, nor as a doubtful 
question; but carefully and advisedly; and that decision 
ought not to be set aside, unless some better evidence is offered 


than was before the office, which is not claimed to be the case 


here ‘ 
Tae Errors. 


Judge Wallace took one view of the case which does not 
seem to be justified by any evidence, nor by the patent; and 
this view touches one very important aspect of the case. One 
of the advantages of this particular chair seat is that it can be 


~*€ ent forms. 
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adapted readily, and without any particular skill, to any 
bottomless chair. The reason why it can, is that it is easily 
cut with a knife to suit the configuration of any chair frame, 
to which it can be then attached with nails. 

That quality is inherent in the material and structure of 
the chair seat, and it did not exist in any of the former chair 
seats, which were: practically useful. A sheet of cane bottom 
material could easily be cut to the desired shape, but it re- 
quired a skilled workman to weave it intothe holes, and secure 
it to a chair frame. Iron chair seats, which were useless, could 
not be cut and fitted by an unskilled person ; which was also 
true in respect to hard rubber, even if it had been practically 
useful. Of course, materials that could be cut with shears, such 
as India rubber, cloth, or hide, could be easily fitted ; but 
they were not useful, and no one, I imagine, would say that 
they anticipate this invention. 

The specification does not say that this material is easily 
cut to suit any chair bottom, but that is self-evident; and it 
was as well known to the inventor as it would be to any one who 
took up a chair bottom made of this material, and that quality 
did not need to be specifically described. As soon as these 
chair bottoms were manufactured, they were used in the man- 
ner in which their capacity enables them to be used; and that 
capacity is the subject of proof, as illustrating one of the ad- 
vantages that this thing has over other chair bottoms which 
are in practical use. 

On this point Judge Wallace says: 

‘Tt is strenuously insisted that the popularity and success 
‘‘achieved by the Gardner seat, beyond those of his predeces- 


‘sors, affords cogent evidence both of the utility and patent- 
able novelty of this invention. 

“The answer to this argument is, that the success of his seat 
“is probably due to the feature which is not suggested in the 
‘original patent, that is, its adaptability for use by unskilled 


. 
a 


workmen. His seats, 2s now made, can be fitted without 
‘“ mechanical skill to a bottomless chair, and are largely used 


a 
° 


to repair chairs in which the original seats have been worn 
“out, and can be so used without any special skill. They are 
‘also largely sold to chair manufacturers, because they can be 
‘easily adapted to chairs of differeut sizes and seats of differ- 
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‘‘ But the chair seat described in Gardner’s original patent, 
“and shown in the drawings, did not practically possess this 
“characteristic of adaptability, but was a frame seat, which 
‘could only be fitted to a chair by a skilled laborer. Such a 
chair seat would fail to meet the peculiar want which the 
present chair seat supplies. Considered as a new article of 
“manufacture, if the complainant’s chair seat has no frame, 
“and its novelty and utility consists in its adaptability to be 
‘sold separate from the frame, and to be readily applied by 
“any person to any chair, then the reissues is for a different 
“invention than that disclosed in the original patent.” 

This is a mistake both in law and in fact. The drawing of 


. 
~ 


- 
on 


_the patent shows a chair seat sceured to a chair frame, which 


has a recess for the insertion of the seat, just as any cane- 
bottom chair frame is made ; and that is the most perfect form 
in which the thing can be presented or used. The “ seat” 
itself needs to be cut to fit this recess, if the chair frame has a 


recess on it; if it has not, then the seat has to be cut to suit 


the general shape of the frame. But in either case it is very 
easily done by a person possessing no great degree of skill, 
because the material can be readily trimmed with « knife to 
suit any desired form of frame. Zhe invention was not the 
chair frame, with a seat fixed on if, but it was the “chair seat”? 
independently of the frame. 

Tbe original patent says: “This invention relates to chair 


seats, and it consists in constructing a seat oul of veneers of 


“ wood, with the grain running across each other and glued 
“together.” What the seat is, is described in tlie next para- 
graph, and it has no relation whatever to the frame. The in- 
ventor says “seals thus made do not cost as much as those 


“that are made of cane, and are better by far in point of dura- 


“ bility,’ thus showing that his invention was of a “seat,” and 
not of a seat anda frame in combination ; the seat, of course, 
being capable of being applied toa frame, but being, as an inven- 
tion, entirely independent of the frame. The patent then says: 
“« The veneers rest “Upon the shoulders I’ of a frame Po which 
“surrounds them,” which is the only reference in the patent to 
the chair frame, and which was a necessary reference, or at 
least a very expedient one, in order to show how the chair 
seat was applied to a chair frame. Now, I submit to the court 


that this original patent is not a patent for the combinution of 
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a chair seat and a chair frame, but simply for a “ chatr seat” 
capable of being applied to a chair frame. If that is so, then 
the criticism of the court has no foundation, and that is a 
pure question of law—i. e., what does the specification describe 
and claim—a seat, or a seat and a frame in combination ? 

The chair frame shown here is only one of an infinite num- 
ber of varieties of chair frames, upon which chair seats are 
fixed; and it would be obviously a very unjust limitation of 
this original patent to say that it was only applicable to the 
precise sort of chair frame shown in this patent, which must 
be the construction of this original patent, if his Honor Judge 
Wallace is right in his. criticism. 

Although the construction of this pate nt is a question of 
law, yet the understanding by persons skilled in the art of its 
description necessarily must be its true construction ; and if 
there be any doubt about its meaning, their nndowabieniiban of 
it should control that doubt. The function of the court is to 
say what the description means to a person skilled in the art. 
In this case the defendants. put an expert upon the stand 
(Hyde), and he testified to what he understood the invention 
described in the original patent to be (Q. 4, p. 176), and he 
speaks the en a of his employers, who are persons 
skilled in the art. 


A. “IT understand the invention to be a chair seat made of 


* wood VENeErS, glued together, with the grain of each scale board 
“Sor veneer CYOSSUNG the grain of the veneer adjacent fo it. The 


“inventor adds, in h’s description, that these seats may be 


-“ left solid or may be perforated, but I do not understand the 


‘‘ addition of the perforations to be one of the elements of the 
* invention claimed in that patent.” 

So much for his understanding of the original specification. 
It did not seem to him to be the description of a chair seat 
and a chair frame combined, but only of the seat itself made of 
laminae. | 

He was. then asked (p. 179) to point out any differences be- 
tween the reissue now in suit and the original patent or first 
reissue, and he says: 

‘“ The differences consist in the elements wie h the inventor 
‘disclaims as part of his invention. ‘The inventor returns to 
“the claim of a chair seat only as exhibited in the original 
‘natent. He disclaims the invention of the arrangement and 
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“use of wood veneers, und also disclaims the invention of the 
use of perforations.” | 


ce 


He again does not discover that the reissued patent differs 


from the original in respect to the distinction between a chair 


seat, and a chair seat im combination with the frame, nor that— 


in either patent the chair frame forms any part of the thing 
patented. 

And this witness was extremely critical, because he at- 
tempted to draw a distinction between the reissue and the 
original, founded upon the circumstance that in the origi- 
nal patent the convexity of the under side of the seat was not 
mentioned in connection with the coneavity of the upper side 
which it is in the reissue. Reference, however, to the drawing 
in the ariginal patent shows the convexity and concavity 
together, and, therefore, the description of the fact is lawfully 
incorporated into the reissue. | 

It is obvious, therefore, that the defendauts and their 
skilled witnesses did not see, in the description of the original 
patent, any such matter as Judge Wallace discovers In it, and 
upon which he bases the most important part of his decision. 

The testimony of this witness, Hyde, at large shows what I 
have stated, and what the court would discover from looking 
at the different anticipations, that the chair seat of the patent 
is not anticipated by any former chair seat; but that if the 
patent is to be defeated at all it must be upon the ground 
that the different elements constituting the patented chair 
seat are to be found scattered abroad among the variety of 
other inventions, but never before combined in one seat, and 
that there is such a general debility about the patent in con- 
sequence of this fact that it cannot be upheld. 

The reissue in question, in its description, does not. differ 
from the original, although it is a little fuller, but it does not 
new. It says (p. 206): 


cy 
ee 


eontain anythin 


“ My chair seat is a new article, possessing great strength 
“and durability. It is very light and. cheap. It forms an 
agreeable seat. It is not hot in summer nor cold in winter. 
The perforations give the wood a handsome appearance, and 
‘afford the required ventilation ; and the seat is adapted to be 
‘secured to any chair frame, as it 1s easily cut and and fitted 
‘to the same; and the cost of those seats is less than those 
“made of cane, and they are much more durable.” 
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This is not new matter, and does not constitute the reissue 
a different invention from the original. It was always true 
that this chair seat was easily fitted to any chair frame, and 
the statement of that fact in the reissue does not constitute a 
new subject matter or a new invention. It is the simple 
statement .of a self-evident quality, which inheres in the 
newly-invented and patented chair seat. It is, I submit, an 
error in the decision, to say that the original patent did not 
describe a chair seat readily fitted to the frame, or that the 
reissue in this respect contains new matter ; which error, when 
corrected, leaves the decision without any other material 
foundation. 

Lhe court also erred in citing and relying upon a decision 
made by his Honor Judge Blatchford, on a motion for pre- 
liminary injunction founded upon the first reissue of the 
Gardner patent. That decision is to be found in the loth 
Blatchford, p. 308. 

The infringement in that case is thus stated by the court 
(p. 300) : 

“ The defendants make seat-bottoms constructed of two or 
‘more veneers or thin layers of wood, with the grain of the 
one layer crossing that of the other, and the whole secured 
“ together with an adhesive substance; and there are slots or 
‘6 slits cul through the seat, Ls lo) Y us thie / 


ees 


ngth of the seat-bottom 
From Jront to rear, leaving longitudinal oles Of that le ngyth, and 
" thus forming ribs Or sluts, the effect 


‘ 


ay, mehaedli LS to make the 
j seat-botlom Tk lding ancl elastic.” 


It- was, in substance, a slatted chair bottom, composed of 
scale-board made of thin veneers in a well-known manner. 
The defendants were the same as in this case; and they were 
then making slatted seats out of veneers which were prac- 
tically of little value, and which have entirely disappeared 
from the market. The first aud third claims of that reissue 
cover any chair bottom made of thin veneers (Kec., p. 203). 

he use of veneers for chair seats was suggested in Mayo’'s 
reissued patent of 1868 by the addition of Figure 2 (p. 212), 
which is a rocking-chaiy, ana by the insertion in the specifica- 
tion of this statement (p. 212): “ The invention is also apph- 
‘cable to the construction of chairs, tables, desks, chess- 
‘boards, bedsteads, or parts thereof, cornices, brackets, book 


bo 
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‘‘ shelves and cases, panels, wardrobes, screens, wall-coverings, 
“ Venetian blinds, picture and looking-glass frames, window 
“shades or curtains, carpets, carpet coverings or linings, 
‘‘ mats, floor-cloths, sacking bottoms, couches, cots and other 
“articles of similar nature too numerous to mention” (Rec., 


p. 211). 


In his original specification (p. 203) his allusion to chairs 
was for the “covering of beds, sofas and sofa bedsteads, 
‘ divans, lounges, chairs and settees.” 


His idea then evidently was to use this material not as a 
chair seat, but as a covering for chairs and of many other ob- 
jects, among which were mattrasses. 

He evidently had no idea of using it as a chair seat and 
back, even in ths manner shown in Figure 2 in his reissued 
patent ; which is commented upon by the Examiners-in-Chief 
(p. 157), and where the illegality of the reissue is pointed out. 

“he Examiners also point out--what is obvious—that the 
figures Fig. 1 and Fig. 2 of Mayo’s reissue show that the 
whole frame is “ covered” with this thin material as a veneer, 
thus showing what his idea of its application was in his original 
patent, where he used the expression “ covering.” 

If the scale-board were removed from the chair frame shown 
in the drawing of the Mayo reissue, it would be simply a 
fiexible plane sheet of that material, having no form whalever, 
and as fit for any other purpose where a plane sheet could be 
used, as it is to cover that chair frame. Its production is of 
no greater force than the production of a sheet of seale-board, 
with the suggestion that it might be applied to cover chairs. 
What Gardner did was to mould similar materal to the proper 


form for a chair seat, to perforate it, and cut it into sizes suitable 


for chair seats ; whereby he produced a new article of manufac- 
ture, namely, a chair seat, as distinguished from a sheet of flexible 
material, capable of being used to cover the backs and bottoms 
of rocking chairs, with a plane surfaced covering. The thing 
shown in that drawing is neither a chair seat such as Gardner 
patented, nor can it be made into one by cutting it. 

Judge Blatchford decided, very properly, that “what is 
“claimed in the first claim of the Gardner reissued patent 
“is clearly described in the two Mayo patents, both of which 
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“were issued prior to the original Gardner patent” (16 
Blatchford, 307). This disposed of the first claim of the re- 
issue. His Honor also disposed of the claim for perforations 
by reference to the Tice tron chair seat and the Cochran India 
rubber chair seat, and said: “In view of the prior perforated 
“seat there was no patentable novelty in perforating a 
“wooden bottom.” | 


The sixth claim of that reissue, however, was in these words 


(p. 203) : 
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“6. As a‘new article of manufacture, a seat bottom construc- 
“ted of two or more veneers or thin layers of wood, the grain 
‘of the one layer crossing that of the other, and secured to- 
“oether by an adhesive substance, said bottom thus formed 
“having a curved or concave configuration on its upper side 
‘‘ substantially as set forth.” 


That claim was not in issue before Judge Blatchford, and 
he expressly withheld any opinion on that subject, saying that: 
“No claim is made that the defendants have infringed the 
“sixth claim of the Gardner reissue. As to the first five 
‘claims there is nothing new or patentable in them in view of 


99 
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“the above references 


That was a motion for a preliminary injunction, and nothing 
appeared before the court except the Tice and Cochran pat- 
ents, which upon their face presented a prima facie practical 
invention. There was no evidence at that time that these two 
chair bottoms—the one of iron the other of India rubber—- 
were practically worthless and failures; and, therefore, the 
court was not called upon to make any decision npon that 
state of facts. What the court did say, was, that in view of 
the preforations in the iron and India rubber seats, it was not 
patenta!' le to perforate a laminated seat, which, as a general 
proposition, is true; but it will not be true if the fact is that 
the patented perforated seats were a failure and worthless, 
upon well settled principles of law, of which Whitely vs. 
Swain, 7 Wallace, p. (87, is a good example. In that case this 
court decided, in respect to an apparatus which has been put 
into some use, but which was not permanently successful, and 
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which afterwards had been perfected by another, that the man 
who perfected it and gave it to the public was the true inventor. 

But the decision of Judge Blatchford on that preliminary 
motion is entirely irrelevant to this case, and it was an error 
in Judge Wallace to assume it as a binding adjudication. The 
facts were not before Judge Blatchford which are now inthis 
case ; and even if they were, the invention involved in the 
claims decided upon is not the invention now in issue ; and 
Judge Blatchford very clearly discriminated between those 
claims upon which he had decided, and the sixth claim of the 
first reissue, which does involve another condition, namely, 


the configuration of the seat, not found in the Mayo 


patent. 


Judge Blatchford righly assumed the Tice and Cochran 
patents to deseribe practical things; but now they are proved 
to have been failures of no value whatever. 

I refer again to the decision of the Fixaminers-in-Chief in 
the Patent Office (p. 156), who gave to the decision of Judge 
Blatchford its exact value and importance in respect to the 
reissue now in question. Their opinion I commened to the 
court for its logical accuracy. | 

If the question had been submitted to Judge Blatchford 
whether that entire chair seat, perforated and moulded, as a 
new article of manufacture, was patentable, in view of the 
preceeding state of the art, I have no doubt he would have 
decided it to be so; and I feel great confidence in submit- 
ting it to his decision now, in view of the testimony in this 
Case. 

Judge Wallace felt himself concluded by what had been 
decided by Judge Blatchford, when Judge Blatchford’s decis- 
ion ought not to have borne that construction ; and then, by a 
process of piece-meal analysis, he concluded that the addition 
of moulding the seat to the desired form of the body, was not 
of itself a patentable invention ; aud that, therefore, the entire 
product of combining all those qualities, was not patentable. 
[t may be entirely true, that if an inventor who has brought 
together into one new manufacture a number of old elements, 
and for the first time combined them together, producing a new 
article of manufacture, and has thereby produced a patentable 
subject, had only udded one of those elements to a pre-existing 
combination of all the rest, he would not have made a patent- 
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able invention; but the distinction is very plain, because the 
degree of utility which has resulted from what he has done in 
the two supposed cases would be entirely different ; and utility 
is one of the criteria of invention. None of the old things was 
a chair seat, capable of being used as this is; and the failure to 
make such a thing, when attempted, proves the invention to be 
patentable, when successfully made. 

If two things differ only in form and not in substance, that 
difference is not to be ranked with a difference in which both 
form and substance are changed ; and many patents have been 
upheid for a mere change of form, when that form carries with 
it a substantial result, not to be found in the former shape. 


LESU ME. 


I.—The court erred in deciding that the chair seat of the ori- 
ginal patent was not an independent seat, but that it included 
the frame upon which, or to which, it is attached. 


I1.—The court erred in deciding that the question of the 
patentability of the claims in the present reissue was to be 
affected by the decision of Judge Blatchford on the motion 
for preliminary injunction, founded upon the first reissue of 
this patent. 


11I.—The court erred in deciding that the new article of 
manufacture, specified and claimed in the present reissue, 
which is possessed of great practical value and utility, is not 
patentable, in view of a number of other attempts to make a 
valuable and useful chair seat which have failed, some of which 
contained some of the elements contained in the patented 
chair seat, but none of which contained them all. 

The judgment should be reversed, and a decree for the 
appellants ordered. 

Epw. N. DICKERSON, 
Counsel for Appellants. 
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APPEAL FROM CrtrcuIT COURT OF 


THE UNITED STATES FOR THE 
SouTHERN District oF New YORK. 


Appellees’ Brief. 


This is an appeal from the decision of U.S. Cireuit Court for 
the Southern District of New York, dismissing the bill of com- 
plaint on several grounds. 

The defendant Mayo has died since this suit was brought. 

The statement of the case as heretofore presented in the Court 
below by the appellants, and as it will presumably be presented by 

; them in this Court, differs so materially from the case as presented 
and argued on behalf of defendants, that it is deemed important and 
material that the defendants make their statement of the case to 
this Court as it is to be read from the testimony herein, and upon 
which the decision of the Court 


below can be shown to stand in 
substance or detail. 


FIRST PART. 


Statement of the Case. 
PRELIMINARY FACTS. 


This suit is brought upon a reissued patent to appellants, No 
9094, dated February 24th, 1880, for a chair seat. This is the sec- 
ond time this patent has been reissued. The first reissue was dated 
July 4th, 1876, No. 7205, and this first reissue was before the Court 
in the spring of 1879. Of course, it is pretended that the reissues 
and the original patent are all for the same invention, but we con- 
tend they are not. 

The Court below has passed upon the merits of the first Gardner 
Reissue No. 7203, in an opinion filed in the case of 1879 (May 9th, 
1879). ; | 

That prior suitof 1879 was between the same identical parties as 
now, and the appellee, Herz, now again justifies his acts. under the 
same Mayo patents as were presented to the Court at that time. 

Defendants’ Exhibits Mayo Original and Mayo Reissue. 


The alleged inventor of the chair seat in dispute is George 
Gardner. He has parted with all his interest to the appellants, 
and his statements are presumed to be unbiased. 

We do not pretend to deny that great sales have been made of 
some kind of seats, either for chairs or settees, or else backs for 
chairs or benches or long seats, such as are in the Elevated Railroad 
cars in New York City; and all are claimed to be patented under 
this patent now in dispute. 

But these great sales have not been due to the inventive genius 
of George Gardner, but clearly to the fact that the trade generally 
revived in everything, and this seat being new to the trade, and sales 
of all kinds of chairs increasing, of course these seats have sold 
largely. This revival of the trade and increase of sales has been 
within the past few years. | 

The first party to sell this seat failed under its weight in 1872 
(Record, p- 76). 

This was the Gardner Manfe. Co., and it failed with liabilities 
for $70,000 (Record, pp. 83 and 84). ) 

Another company, the Clarksville Co., also failed while selling 
this wonderful Gardner seat (Record, pp. 82 and 83). 
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And this company sold these seats exclusively, even abandoning 
vane (Record, p. 83). 

Then the inventor went to work at these seats himself (from 1874 
to 1876) and sold out to the appellants (Record, pp. 84 and 85.) 

So that we must conclude, up. to 1876, no great sales of these 
seats had been made, but when the hard times were over and any- 
thing would sell, then these seats began to sell; and such is in real- 


ity the fact and the history of these seats. 


REVIEW OF APPELLANTS CASE. 
(FARDNER SEAT AS SUBSTITUTE FOR CANE. 


A large mass of evidence has been introduced to show that the 
Gardner seats are a substitute for cane. Wedo not consider this 
as very important, as they may be substituted for a thousand things, 
and yet not have any invention in them. At all events, the fact 
cannot be overlooked, that to-day a larger variety of seats is made 
from every possible material, and sol . than ever before, the mater- 
ials including cane, iron, leather, wood and steel strips or bands, 
leather board, paper, «e., &e., and are to be found in almost every 
store. It is but natural these Gardner seats take the place of some 
seat that otherwise would be used if the Gardner seat was not in 
the market, and that might be said of every other seat used; so 
that in fact the Gardner seat is no more a substitute than any other 
seat which happens to be used, where the user would have other- 
wise used other materials. 

The appellants show in these respects : 

Ist. The Gardner seat was the first of its kind in the market. 

(Reeord, p. 32.) 

2d. The demand for the Gardner seat has increased, (//7d@), and 
sales are large (hid, pages 90, 301, 305). 

3d. The saving in cost of seating a chair by using the Gardner seat 
(Lbid, pages 39, 36, 37, 90 and 197). 

4th. The searcity of cane workers at times led to using Gardner 

seats {( Thid, pages 68, 69). 

5th. The Gardner seat is a substitute for cane seats (/ébid, pages 

37, 73, 90, 91, 103, 104, 117, 142 and 189). 

The affidavits from Washington on behalf of appellants prove 
nothing, for although they contain orders for chair seats, yet, in all 
of them the order is simplv for “perforated seats,” (Record, page 
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164) or “ perforated wood seats” (Record, pages 166, 167, 168, 173, 
174 and 176). 
The proofs only point to the fact that if Gardner did anything 
at all, he brought into the market an article new to the market, but 


which did not contain an invention. : 


The whole truth. as to the substitution of the Gardner seat for 


cane, was told by George Chipman, who was one of appellants’ 
fairest witnesses, and the best informed as to cane seated chairs and 
cane work generally. His firm makes and sells annually twelve 
hundred dozen cane seated chairs (Record, page 180), and it has, 
during eight years’ experience (Record, page 182), only hap- 
pened twice, that any difficulty was experienced in doing all the 
cane work necessary or required, (Record, page 181), and it has 
been his experience, that the sales of cane seated chairs are increas- 


ing, and likewise cane workers (Record, page 182). 


More than that, cane work and cane seated chairs are preferred 
among the trade to these wooden seats (Record, page 182), and this 
bother and trouble to get cane: workers is only what happens in 
every class of trade at times (Record, page 183), and no 
such imposibility existed as to doing cane work, that cane seated 
chairs could not be furnished as required (page 183). 

Besicles all these facts, he is a practical cane worker, and testifies 
that @ cane-seated chair will wear as long Us these Gardner seats 
(Record, page 183), and the cane seat is far more comfortable. 

As for substitution of the Gardner wooden seat for the cane seat, 
this witness, who, in fact, was the only one examined by appel- 
lants really qualified to speak on the subject, says his trade would 
decrease if he had to use the Gardner seat as a substitute for cane 
seats (Record, page 183), so that, in fact, there is no theory of sub- 
stitution of the Gardner seat for cane seats, except in the sense Mr. 
Chipman states, to wit, in answer to cross-question 44 (Record, 
page 184): “It is a substitute, and occupies a place separate; that 
is my experience ; we use them in that way ;” and this is the proper 
and only construction of the appellants’ theory of substituting 
their seats for cane seats; as an absolute and unqualified substitute 
it is an impossibility, but to use sometimes, and in some cases, it 
can be done. But in practice and fact the Gardner seats are not 
used for fine chairs, but rather for a cheap class of chairs. 

Neither the appellants’ counsel on direct, nor appellees’ counsel 


on cross-examination could make this witness say that the Gardner 
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seat was a substitute for cane seats, and, as we maintain, becarse it is 


not so in Facet, 


6th. Appellants seek to show that tho Gardner seat was the first 
that was made and sold separate from a chair frame (Ree., pages 
do, 04, 40, 142). 


This _is, however, an untenable position, as the appellees’ Ex- 
hibit English Patent to Botturt, as well as Tice, Farmer, Cochran, 
Bramhill, Bellows and Mayo reissue all show such facts, in relation 
to their chair seats, long prior to Gardner’s invention or patent, and 
prior to 1871. i 


FACTS SHOWN BY APPELLANTS’ WITNESSES IN FAVOR 
OF APPELLEES. 


Ist. Metal seats were perforated long prior to Gardner seats (Rec., 
pp. 40, 41). Even as long ago as twelve to fifteen years (/67d., 
pp. 41 and 42). 
2d. Chair seats were made and sold separate from chair-seat frames 
twenty-five years ago, and have been ever since (Record, pages 
50 and ol). 
3d. The use of three veneers, glued together with the grains cross- 
ing, was known to Gardner twenty-five years ago; and it was 
known to him that such material would not split and was dura- 
ble (Ree., p. 79). 
Mr. Gardner even knew the use of cauls, ever since 1855, for 
the purpose of pressing concave forms in wood or veneers (/ 67d, 
p. 50). 
4th. The convex form of the Gardner seat on its underside 1s use- 
less and immaterial, and only a natural consequence of pressing 
the concavity into the seat (Rec., p. 80). 
This is admitted by the inventor himself, and he agrees with 
our expert, Mr. Hyde, in regard to this convexity (Record, p. 
O08). 
NO INFRINGEMENT PROVEN. 
The appellants are bound to show, by their testimony, a strong, 
clear and undoubted case of infringement. | 
They cannot assume anything as facts and argue upon an assump- 


tion. 


The appellee is not to disprove the allegation of infringement 
‘ before it is presented, nor is he to show he does not come within 
any possible construction of the patent. This is all affirmative duty 
resting upon the appellants. 
The appellants have signally failed according to their own 
witnesses to show the infringment. 
There is only one chair seat in evidence which is alleged to in- 
fringe appellants’ reissue 9,094, which was bought from appellees, 
and marked ‘“ Complainants’. Exhibit Defendants’ chair seat ” 


(Record, page 25). 


: This single chair seat seenis to have been looked at by Mr. 

Serrell, appellants’ expert, but he did not in any way test it or sub- 
ject it to any critical examination or test. 

Of this chair seat he says, distinctly what he finds therein, to 
wit : 7 

‘“ T find that the said chair seat is-formed of laminae of wood, 

“with the grain crossing, glued ‘together and adapted to a 

“ chair frame, hence the said exhibit corresponds exactly with 

‘the subject of the first claim in the said Reissue Letters 


‘“ Patent.” 
And Myr. Serrell further states as a result of his examination: 
“The said exhibit is a chair seat made of laminae of wood, 


“ the next, concave on the upper surface, convex on the lower 
‘“ surface and perforated, and hence corresponds exactly. with 
“the subject matter of the second claim in said complainants’ 


“reissue letters patent’ (Record, page 30). 


This is all the testimony there is in the whole case relating to 
the alleged infringing chair seats. 

The Court will observe that Mr. Serrell has done nothing but 
cite verbatim the claims of the reissue No. 9094 sued on. 

Mr. Serrell assumed all the facts ; he did not state any, nor did 
he point out or describe a single element in the alleged infringing 


chair seat. 
Again, the exhibit Mr. Serrell examined was as he says, 
together ;” he repeats this twice so as to be emphatic. 
Under such circumstances, it was not in the nature of things to 
see or know whether there was a middle layer or whether it was 
one continuous whole sheet of veneer. No possible outside test or 
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‘“‘ olued together with the grains in one layer crossing those of 
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inspection could discover whether it was wood or rubber, or gutta 
percha or sheet metal or what. Nor could Mr. Serrell say that the 
erain of one layer crossed that of the next, for the simple reason 
that he could not and did not see the middle layer. | 

As the evidence stands there is no proof, no matter how far the 
imagination may go. ‘There is not a single word of testimony with 
regard te there being three layers of veneers in the alleged in- 
fringing seats. 

As to perforations and the concavity, they are apparent, but as 
to the middle layer, if there is one, there is no testimony. 

These are very essential facts, and they are so material that 
there is no infringement of the appellants’ patent unless they are 
shown to exist in each and every chair seat. 

It is too late to attempt any proof of these facts now, because 
we took our testimony, solely to attack the patent and its validity 
as the prima facie case stood, and with the testimony of Mr. Ser- 
rell as he had given it. , 

To show how essential it is that these facts should be proven, 
we refer to Mr. Kittle’s testimony, an expert on behalf of ap- 
pellants, to show that each layer of the Gardner seat must be as 
large as the seat itself, not small pieces nor layers of veneer 
smaller than the seat itself, and there must be three such layers 
(Record, pp. 249 to 252). 


No outside test or inspection could reveal this, and Mr. Kittle 
admits it fairly (Record, p. 252). 


This bill was therefore properly dismissed for want of proof of 
infringement. 
Infringement is denied in the answer (Record, p. 16). 


THE APPELLEES’ DEFENSES. 


Aside from those already pointed out, and aside from the failure 


of appellants to make out a case against us, we have several de- 


fences upon the merits of the alleged invention. 


1st. 


We justify our Manufacture of Chair Seats under the 
Mayo Patents. 


The original was granted to John K. Mayo (now deceased), one 
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of the original defendants herein, dated Dec. 26, 1865, No. 51,735; 
this was reissued in eight divisions and No. 3089, dated August 18, 
1868, relates to chair seats and backs. 

We have put both these patents in evidence (Record, 386 and 


391). 


The elements of Gardner’s seats are all, except the perforations, 
in the Mayo patent. | 
The same material as Gardner used is clearly shown and de- 
scribed in Mayo’s Patents, and our view of this is sustained in the 
opinion of the Circuit Court in the former suit already referred to, 
where it distinctly, in speaking of the two patents to Mayo and 
Gardner’s first reissue, says : 
‘“ What is claimed in the first claim of the Gardner reissued 
“ patent, is clearly described in the two Mayo patents, both of 
‘‘ which were issued prior to the original Gardner patent.” 
“The original Gardner Patent claimed, ‘ As a new article of 


“* manufacture, a chair seat constructed of veneers of wood, 


“< with the grain running crosswise of each other, and glued 
“ * together, all substantially as set forth, and for the purpose 
specified.’ ‘5 | | 
“ On what ground the patent office granted the claim of the 
‘ original Gardner patent, or the first claim of the reissued 
“Gardner patent, in view of the original and reissued Mayo 
‘ patent, it is impossible to conjecture.” 
“The only conclusion can be that the Mayo patents were 
“ twice overlooked ” (Opinion of the Circuit Court, Record, pp. 
368 and 369.) 


cc ¢ 


These materials then used by Gardner and Mayo were the same, 

whatever they may be, for the reason that the claim of the original 

Gardner patent, just cited, speaks of ‘‘ veneers of wood, with the 

erain running crosswise of each other and glued together ;” this is 

the material, and the same material as Mayo deseribed. 
There cannot be, then, any doubt on this point. . 
As a possible means of convincing the Court that there was 

error in the view taken by the Circuit Court in 1879 about the 


| 
Mayo patent, the appellants now seek to make out that the Mayo | 
material is something very different from Gardner’s. We do not, | 


however, feel called upon to answer them in detail, as the proposi- 
tion seems too unfounded in fact to be dwelt upon, and this is ves 


ee 
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adjudicata, as. shown by the above-cited opinion of the Circuit 
Court (Record, pp. 139, 253 to 258). 
The second element of concavity and convexity to the chair seat, 
just as Gardner makes his, and just as described and claimed in the 
reissue No. 9094, sued on, is plainly and explicitly described in 
the Mayo reissue, and this is admitted by the appellants’ witness © 
and expert, Kittle. 
Mayo says in the reissue No. 3089: 
“ By adopting the well-known process of wet and dry heating 
“in course of manufacture, the several scales of wood may be 
“ brought to such a state of plability as to assume any de- 
“sired form by compression in a matrix or upon formers.” 
(Record, page 392.) 

The appellants’ expert, Kittle, testified these words would con- 
vey the meaning and point out the means of producing the concave- 
convex form in the seat (Record, pages 246 and 247). 

So that it is clear that, before George Gardner made his chair 
seat, Mayo had anticipated him in these two elements, clearly, and 
in terms, and in public printed documents. 

Besides this, Mayo’s material had all the other elements of 
adaptability and pliability and known usefulness to a chair 
seat. | 

The remaining element of perforations was old and shown in 
several patents prior to Gardner, to wit, the patent to Isaac P. 
Tice, June 27, 1865 (Record, page 414). 

Also in the patent to J. A. Cochran, May 22, 1866 (Record, page 
424). 

Of these patents, and of the element of perforations in the Gardner 
chair seat, the Court said : 


“Tn view of the prior perforated seats, there was no patent- 
“ able novelty in perforating a wooden bottom” (Record, page 
369). 


And this was said even in view of the fact that the prior per- 
forated seats were sheet material, India rubber and gutta percha. 
Great stress is laid upon the Gardner seat giving strength to the 
chair, but it is at the same time admitted that the Mayo seat will do 
this equally as well (Record, pages 95, 96 and 98). 
So that nothing was gained in that direction by Gardner. 
These facts clearly show that Gardner made nothing whatever, 
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when he made his chair. seat, which was not public property and 
which every man had an equal right with him to make. HE DID Nor 
INVENT ANYTHING. 


2d. 
Appellees’ Prior Patents. 


Aside from the Mayo patents, under which we made our chair 
seats, the state of the art is shown by the other prior patents, put 
in evidence by the appellees, demonstrating every element of the— 
Gardner seat, some having more than one element and some only 


one element. 
- We shall seek to classify them according to the elements specified 


in the Gardner reissue No. 9094, sued upon, under the following 


heads : 


A. 
THE MATERIAL. 
Lf. 
THE CONCAVE-CONVEX Form. 
(" 
THE PERFORATIONS. 

We shall even add a fourth element which Mr. Kittle thinks 
Gardner invented, and which we claim is not an element of inven- 
tion, but a result of what Gardner did, to wit: 

D). 
| ADAPTABILITY. 7 
These are all the elements constituting Gardner’s alleged inven- 


vention, as made out even by their own witnesses. 
(Record, pages 240 and 244.) 


A. 
The Material. 


This is found in the following patents : 


Mayo’s two patents (Record, pp. 386 and 391). 


11 
7 J. H. Belter’s two patents (/d7d., pages 393, 401). 


Of the first we have spoken and of the second we have only to 
refer to them and quote the following from J. H. Belter patent, 
| dated Aug. 19, 1856, No. 15,552 (Record, page 393.) 

Page 395. “ Fig. 6 shows afew pieces of veneer glued together 
= ‘in the same manner as are the veneers in my bedstead.” 

Page 397. “Each alternate layer is placed with the grain 
‘standing perpendicularly, while the others are placed with 
“the grain running in a horizontal direction, as shown in a 
“ larger scale in Fig. 6.” 

“The whole are glued together at one time under pressure.” 

(Page 397.) 

‘The sheets to form one surface being spread on the table, 
‘and liberally covered with glue, each successive layer should 
‘“ be treated in the same manner, taking care to lay the veneers 
“in each layer so that the grain shall run at right angles to the 
‘ orain in the last. Any odd number of layers may be used.” 


_— 


Page 398, 2d paragraph.) 

“Tam aware that veneers glued together with the grain of 
« “each layer standing at right angles to the next, have been 
‘“ long in use, for the purpose of combining strength and light- 
‘““ ness.” | : 

The second patent to J. H. Belter, February 23, 1858, No. 19,- 
405 (Record page 401, e¢ sey.), gives almost in detail all the informa- 
tion needed to make a Gardner chair seat, and we must refer to it 
rather than quote from it at length. 

In these exhibits, it must be admitted, was given to the public 
all the information needed, or that could possibly be given about 
layers of veneers being glued together with their grains crossing. _ 

Nothing could be added to them by Gardner at the late date of 
1872. | 

This material, then, we hada right to use as public property, 
and the Belter patent even shows that Mayo was not the original 

~ inventor of the same. 

} All the facts so clearly brought out by the appellants’ wit- 
nesses, as to the durability and pliability and adaptability of veneers, 
the stress laid upon the fact of an odd number of veneers—as three 
being used, their liability to warp, and their compression into one 
homogeneous mass, the great strength gained by pressing them into a 
concave-convex form, and the resisting power of an arch caused by 
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the concavity ; the lightness of veneers over solid wood and other 
material, the cheapness, &c., &c.; all these features which have 
been dwelt upon at great length by these witnesses for appellants, 
were plainly set forth and described by these men in these. patents 
long prior to Gardner in 1872, so that in all these respects, when it 
was thought Gardner had brought out new features with regard to 
veneers, he had done nothing whatever but put to use the knowl- 
edge long made known by his predecessors. 


B. 
The Concave-Convex Form. 


This element of the Gardner seat is found in the patent to Z. B. 
Bellows (Record, page 410), and in the patent to Tice (/did., page 
414), and in the patent to Bramhill (/d:d, page 420). 

Bellows’ patent shows the seat, and the specification distinctly 


sets forth the manner of making it concave-convex, in the following 


words: 


“1 then boil or steam them, then put them into a mold and 
‘apply the power of a press sufficient to form them in a con- 

‘“ cave form and of the desired shape” (Record, page 413). 
That there is no difference whatever between the methods of 
Bellows and Gardner in producing this concave-convex form, we 

quote from the appellants’ witness Hinkel (Record, page 127) : 
Mr. Hinkel produced a seat made by him “in accordance 
with the specification and drawing of said Exhibit Bellows’ 
‘ Patent,” and this seat is ‘ Complainants’ Exhibit Bellows’ 
“ Seat,’ and upon closer inquiry Mr. Hinkel said of this Bel- 

“ lows seat that he made, in answer to x-Q. 144: 


é¢ 


‘It was made under my supervision and pressed in cauls the 
same as used with the Gardner seat,’ and to x-Q. 145, he 
said: “The Bellows exhibit was made in a regular Gardner 
“ caul” (Record, page 154). 

The phability required in wood to produce the concave-convex 
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form in the seat, is likewise produced by equivalent means in both 
the Bellows and Gardner seats, and again Mr. Hinkel assists us on 
this point. | 
The Bellows seat is steamed or soaked in hot water, and this 
moisture and heat gives the pliability. 
(See Bellows Patent, Record, page 410, e¢ seq). 
In making the Gardner seat hot glue is used, and Mr. Hinkel 
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distinctly states that it is the moisture, in this case, which gives the 
phability. 
“x-Q. 111. What effect has glue upon thin veneer, such as 
“ the middle veneer of the Gardner seat ? 
“A. The moisture of the glue makes the same more pliable. 
“x-Q. 113. Would this glue also make the outside veneers 
“ phable ? | 
“A. it would, more or less ”’ ( Record, page 148). 

It is not the Aeat of the glue so muchas the mozsture, Mr. Hinkel 
Says : | 
“x-Q. 119. The heat in this glue then affects the fibre of the 
“wood in the veneers and makes them pliable, so that they 
‘“can be readily pressed between the cauls into the concave- 
‘ convex forms; is that true ? 

“A. It has the same effect as it would have if the glue was 
= applied cold, as the moisture will lead to the same result. 
“x-(). 120. Is the proposition In my question No. 119 true 
‘“ or false ? 
“A J -helieve the heat alone would not cause the veneer to be- 
* come pliable OT flexible, trate SS Ln COLI ction with moisture.” 

And he then adds if the veneers were pressed while in a dry 

state, “ they would not retain the shape of the caul.” 
(Reeord, page 149.) 

So that it is conclusively shown that Bellows gave out the full 
knowledge as to obtaining concavity and convexity to wooden chair 
seats, and in this regard Gardner did not add anything whatever, 
because it is the agency of moisture in both upon which the em- 
phasis is to be laid, and whether this be steam or hot water or glue 
containing moisture, it is all the same, and in each event itis equally 
the moisture which produces the pliability and the cauls which give 
the form. , | | 

We had a right, then, to use the material and produce the same 
concavity and convexity by the use of moisture, which Bellows told 
us to produce. 

This change of material, from a single layer to three layers, was 
not Gardner’s invention, but was, as we have shown, well known 
public and old material at hand, and in it we had aright to make 
the Bellows concavity and convexity, which Henkel admits andsays 
is produced in and by the Gardner cauls and moisture, as Bellows 
did. | 
-The Appellees’ Exhibit “ Bellows’ Model,” a small chair from the 
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Patent Office, shows the thin veneer with the convexity and concav- 
ity, containing every pattern of Gardner’s concavity and convexity 
in a chair seat, with also the flexible margin even, and adapted to a 
chair seat frame, all that was needed to make this seat, even in the 
eyes of the appellants, a full-fledged Gardner seat, was to have 
made it of three layers of veneers. These three layers of veneers, 
used for a chair seat, were, as a compound material, glued and 
pressed together, well known at or before the date of Gardner’s in- 
vention, and shown by Belter and Mayo, so that Gardner was void 
of invention in using the well-known equivalent for his chair seat. 

It is our penne that the Bellows seat, as our expert, Mr. 
Hyde, puts it, “is the device claimed in the first claim of the Gard- 
ner Reissue, 9094” (Record, page 340). 

Besides the Bellows Patent, we have the Tice Patent (Record, 
page 414), and in figure 3 of the drawings is distinctly shown the 
concave-convex form to the chair seat, and, in addition, the perfora- 
tions. 

And in the Bramhill Patent (Record, page 422), it is said the 
material for a seat must be concave to be comfortable and prevent 
sliding off, and that is all that Gardner claims for his seat in his 
own testimony, to wit: 

“ (. 26. What was the reason that your idea embraced mak- 
“ing the material for the seat concave on the top portion ? 
‘A. So as to give ease in sitting. A person wouldn’t slide 
‘ off when he sits back ; and to imitate’ other seats, as all seats 
| ‘were more or less concave” (Record, page 71). 
' Thus it is shown, out of the mouths of appellants’ own wit- 
nesses, that there was nothing new in all this that Gardner did. 

Of these three patents, the Bellows, Tice and Bramhill, our tes- 
timony shows that they are Gardner’s seat, save for the material, in 
all essential, substi intial and material respects. 

(Record, pages, 339 and 340, as to Bellows pate nt. ) 


(Lhid., page 340, as to Bramhull patent.) 
(Lbid., ps ge 343. ) 


All these seats are adapted to chair seat-frames, and are so 


shown and described. 
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C. 
The Perforations. 


This element is found in several of the appellee’s exhibits, to 
wit : | 

The Tice patent (Record, page 414, ef seq). 

The Bramhill patent (/d7d., page 420, et seq). 

The Cochran patent (/did., page 424, et seq). 

The Farmer patent (/d7d., page 428, et seq). 

The Pratt patent (/drd., page 432, et seq). 

The Appellee’s Exhibit “ Photograph Belter Model” also shows 
in both of the photographs the perforations or piercings throngh the 
veneers of which the back is composed. 

It will not be seriously contended that any different or new re- 
sult is accomplished or performed by the perforations of the 
Gardner seat, from what is performed by the perforations shown in 
these exhibits. | 

As the appellants’ testimony clearly brings out the facts that the 
Gardner perforations produce and afford ventilation and ornamenta- 
tion, and the ventilation not only cools the clothing but also permits 
the glue to dry out, if necessary, and also affords means for rain and 
water to run off the seat by passing through them. 

The perforations, it is said, also add to the strength of the seat, 
by forming arches from one perforation to the other; they also 
make the seat lighter. 

All these things are not matters of invention but the results of 
the perforations, and it is doubtless clear from the exhibits named, 
that each and all of these functions are performed in identically the 
same manner, by the perforations shown therein, as by the perfora- 
tions in the Gardner seat ; what may possibly be wanting in one is 
found in another. 

Thus ventilation purely to the clothing is performed by all the 
exhibits named. , 

Ventilation to allow glue to dry out by the “Photograph Belter 
Model,” &c., &e. 

It seems hardly necessary to go into any detailed argument upon 
so plain a proposition in regard to perforation. 


The final support to our proposition is found in the opinion of 
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the Circuit Court in the former suit on this chair seat, where it 
was held: 

“In view of the prior perforated seats there was no patentable 
novelty in perforating a wooden bottom” (Record, page 369). 


D. 
Adaptability. 


This is, as we contend, no element of invention but to meet the 
case fairly, as given to the Court by the appellants, we maintain all 
that can be said on this head is shown, if by no other exhibit, cer- 
tainly and doubtless beyond cavil by the Mayo reissue Patent No. 
3U8Y (Record, page O91). 

Here it is distinctly shown that such material as the Gardner 
seat is made of is adapted and applied toa chair seat, and even 
more than this, it is apphed on the top of the frame, and not ina 
shoulder or rabbet, and this is the precise case as appellants make 
it out, that in this way, the seats are applied by unskilled labor. 

But we also maintain that this element of adaptablity is shown 
in the exhibits already referred to, wherein the seats are applied or 
adapted to seat frames, whether they be wood, metal or rubber, it 
is the same, and nothing new or different was done, performed or 
accomplished by Gardner with his waod veneers in the respect of 
adapting it to a seat frame, from what was done by Mayo, Tice, Bel- 
lows, Bramhill, Cochran, Farmer and Pratt. 

The edge trimming, so thoroughly impressed upon Mr. Kittle’s 
mind, as the element of importance in adapting the Gardner seat, 
was done in each of the exhibits above cited, and necessarily done, 
and the only way to do it properly and make a practical job or 
even a respectable looking seat. They could not be trimmed off at 
any other point or part, and thus they were adapted to chair seats 
in precisely and identically the same manner as the Gardner seat, 
and this alleged element of invention, if the Court should so hold, 
was not new with Gardner, but an old and well-known element. 

This question of adaptability, viewed from another point, is only 
saying the seat fits the chair frame for which it was made and in- 
tended, and this is clear when it is recalled that a 20-inch seat can- 
not be made to fit a 25-inch seat frame, and a 30-inch seat would be 
ruined by being reduced’ to a 15-inch seat frame, and of different 
shapes the same is true, and all the prior seats could be and were 
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adapted to the seat frames for which they were intended. This is 
not seriously disputed by appellants when fairly asked about it. 
(Record, pages 267 to 269.) 
It is true Mr. Kittle here lays stress on the margin outside of 
the concave, but the answer is plain enough that the patent No. 
9094 does not claim or describe anything about a margin, and the 


appellants have no right to anything of the kind. 


The Baillie Chair Back as a Defense. 
The appellees’ Exhibit Balhe Chair Back is a component part 
of a fuil-sized chair, and In its identical form, without change or re- 
pair, as it now is in this chair, has been used for twenty years. 
The appellarits agreed to a statement of facts regarding this 
chair back. | ; | 
Ist. That it illustrates “what was known in the art at the time of 
the patent to John H. Belter, Feb. 23, 1858, No. 19,405.” 

2d. That such a device could have been made as early as 1858, and 
was at that date known to the art. 

3d. That it is composed of “layers of veneers, laid one upon the 
other, the grain of one layer crossing that of the next one to it, 
held together by glue.” 

4th. That it was pressed between two cauls “ one of which was con- 
vex and the other concave.” 

5th. That the cauls and the pressure gave the convex-concave 
form (Record, page 347). 

The only thing not admitted is regarding the holes or perfora- 
tions in this back. It remains a question for the Court to answer 
whether they are perforations, or if not all of them, whether or 
not there are perforations in this back; and we contend, even if the 
large holes should not be so considered, yet there are numerous small 


,ones, which are perforations and identically like those made in 


Gardner’s seat. We referred to them in cross-examination of appel- 
lants’ witness, Hinkel (Record, page 152). 

Our testimony is clear, that the Gardner seat, in its individual 

and combined elements, is found in this Baillie chair back. 
(Record, pages 347 and 348). 

We contend that the chair back frame pertorms all the functions, 
so far as the back is concerned at least, that the seat frame does sur- 
rounding the Gardner seat. 

Whatever a seat frame does, as to supporting or holding to- 
gether other parts of the chair, as appellants’ expert, Kittle, ex- 


Ls | ; 


plains it (Record, page 236), is perfectly immaterial, as these things 


do notin any way relate to the Gardner seat, and its adaptation 
or combination with the chair seat frame. } 
In both instances (th frame holds, supports, contains or retains 
the buck or the seat, and that is all, and hence the two frames per- 
form alike the same functions (Record, pages 265 and 266). ; 
Against this Baillie chair back the appellants have only been ee 
able to say a few weak things, which do not in any way destroy. or / 
weaken our position regarding it, as a full and complete answer to 
the patent sued on. : 
The appellants’ witness, Henkel, says: 


ce 


The spaces are “ knownas fret work,” their object is ‘‘ ornamen- 
tation,’ and they would not answer in a chair seat, because the seat 
would be too weak (Record, page 144). 


Our answer isthatif the spaces are too large, make them smaller, 


a 


and then the requisite strength for a chair seat would be attained, 


and no objection can be raised to this, because Mr. Henkel admits 
that there is no limit to the smallness of spaces in fret work ; he 
Says: 3 : ) 

; 


‘“'Thereis no particular size. It depends on the design en- 
tirely ” (Record, page 151). 

And there are many smaller holes in this Baillie back. That they 
afford ventilation and allow glue to dry out is too obvious to be 


© 


discussed. 

The appellants’ witress and expert, Kittle, says, regarding 
this chair : | 

It is “scroll work ” without explaining if or how it differs from 


back for which it is made, that it is too weak for chair seats, its sur- 
face 1s uneven, it is intended for a different purpose. That it is 


é< 


j 
j 
“fret work,” and such a back is thick, and only fits the particular : 


not a dishing form,” has no fiexible margin, and finally, the orna- 
mentation in the chair back is by means of the “scroll work” and 
Gardner seat by round holes (Record, pages 234 to 236). 


It will be observed at once that Mr. Kittle does not compare . 
this chair back with the claims in the Gardiner 2d reissue, No. 9094, d 
sued on, but talks about things not even hinted at in that reissue, ’ 


and entirely outside:of it ; for instance: 


That reissue No. 9094 does not deseribe or claim a chair seat as 
thick or thin, nor with a margin either flexible or rigid ; nor does 
it say how strong or weak the seat shall be; nor is the seat con- 
fined to an even surface ; neither is it confined to a dishing form, 
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but claims in both claims concave seat (see patent sued on No. 
9094), and this embraces, as Mr. Kittle admits, both a dishing form 


and “all other practical forms” (Record, pages 247 and 248). F 

i This chair back speaks for itself, and is a practical form, and 

{ similar to “ Defendants’ Exhibit Yellow Chair” in its coneavity, 

which is one of appellants’ manufacture, made under the patent 

4 sued on (Record, pages 261 to 263), and the yellow chair bears the 

| peculiar stamp the appellants got up to distinguish their chair 

| ; seats from the alleged infringer’s chair seats, and this stamp has 

} reference to the original patent, of which the one sued on is the 2d 

| reissue, No. 9094 (Record, page 210). - | 

All these facts being true, it does not appear how the Baillie 
back differs from the Gardner seat, especially when we compare the 1 
elements of the Baillie back with those in the patent sued on, to 1 

) wit : 7 1 

| Ast. The material is there and put together in identically the same 1 

way. 
| 2d. The concavity is there and made in the same way, and also the 


convexity is there. 

*) ry ce ° : j 

od. The perforations are there, and for the same purpose. 

4th. Even the adaptability is there, thus meeting at every point all 
the details of the Gardner chair seat. 


, All these elements are there combined and joined together in the 
same way, and for the purpose of performing the same functions 
both separately and combined as do the elements which go to make 


up the Gardner chair seat. | 
If it should be seriously said the unevenness: caused by the 
) carving in this back, or the purpose for which the back is used is 
different from the use to which a chair seat is put, and therefore 
| ! Gardner made an invention, we beg leave to reply tuat this is but 
| skill to omit the carving, and not a high order at that, and that it 
is but a double use of the same thing whether we sit upon or re- 
cline against an article made in conformity to the Gardner patent, 
if and using a Gardner seat for a chair back would not create a new 


device or make a new invention. 
i Hence the Baillie chair back is completely the Gardner seat. 


| | The Belter Patent No. 19,405. 


This patent shows and sets forth every element of advantage 
derived from the union of veneers with their grains crossing, pressed 
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concave-convex, perforated, &c., &c. It is a dissertation, in fact, 
far in advance of what Gardner knew or what has now been shown 
in favor of his chair seat. | | 
Against the proposition set forth in this Belter patent or the pho- 
tograph the appellants have not said a word, but by some side 
issue their witnesses have tried to mislead the attention to minor and 


unimportant things, as, for instance, appellants’ expert, Kittle, 


Says : 

Belter chair back must be thick, and must set up vertically, and 
is not capable of being readily fitted to a frame by simple edge 
trimming (Record, page 232). 

And of the Belter photograph, Mr. Kittle contends, the perfora- 
tions shown therein are something else (Record, page 233), but if 
piercings through the veneers are perforations, it is difficult to un- 
derstand how these photographs do not show perforations. 

Mr. Kittle, however, confesses the words, ‘‘ compress the veneers 
until cold, between slightly dishing cauls,’ in this Belter patent, 
would teach one how to form the concave-convex necessary for a 
Gardner seat (Record, page 247). | 

We have pointed out and cited what Mr. Belter says in his pat- 
ent in order to call attention to what is said in favor of the Gardner 
seat, and to show that all the appellants can now say had already 
been said and published by Belter, to wit: Appellants’ witness, 
Henkel, says the Gardner seat possesses the following advantages ; 


(Record, pages 141 and 142) . 


Ist. The perforations relieve the strain upon the fibre of wood. 
2d. They assist to retain its shape. 
3d. Perforations add to the strength of the chair by forming arches. 
4th. The perforations permit the glue to dry out better. 
5th. Concave-convex assist the perforations to appear more advan- 
tageously. 
6th. The concave gives comfort to the seat. 
7th. The perforations afford ventilation to the seat. 
(Record, pages 150 and 151.) 

And complainants’ expert, Kittle, says of the Gerdner seat 

(Record, pages 225 to 227) : 
_ The odd number of veneers keeps the seat from warping, &c., Ke. 

Not one of these things, so nicely and clearly said by these wit- 
nesses, had been overlooked by Mr. Belter, so that nothing was left 
for Mr. Gardner or his witnesses to add. 
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Process of making the Gardner Seat. 


Outside of the patent sued on we have this process stated plainly 
three or four times. 
| Twice by the inventor (Record, pages 323 and 70), and he says 
the veneers were for the purpose of strength and to keep the seat 
from splitting (Record, pages 70 and 71). The concave is for com- 
fort (Record, page 71). 
The perforations for ornamentation and ventilation, including 


water running off the seat (Record, page 72). 
Again, the process is given by appellants’ witness and expert, 
Henkel (Record, page 145). 


He does not differ from the inventor at all, and says the whole 


process requires no machinery, except to produce them cheaper than 
by hand (Record, page 146) ; and again the process is given by appel- 
lant’s witness, Pratt, a. man who never saw them made (Record, 
pages 118 and 119); a few points in- passing are well to keep in 
mind. | 

These seats could not be made if pressed in a dry state, and if 
they were so pressed they would immediately go back to a flat sur- 
face. ‘This is given to us by appellants’ witness Henkel, who made 
these seats for the appellants as their foreman (Record, page 149). 


The glue is necessary, and especially the moisture in the glue, to 
Bs. make them pliable to press and retain the concave form. 
(Record, pages 148 and 149.) 


Farmer Seat. 

This patent shows the element of perforations, and its adapt- 
ability to a chair seat frame ; these points are so obvious they need 
no comment (Record, page 344). | 

This patent also shows a seat as a substitute for cane, as admitted 
by appellants’ witnesses (Record, page 194). 

And this seat does not require skilled labor to adapt it to a seat 
frame ; this is shown likewise by a witness who was thoroughly ac- 
quainted with this Farmer seat, and with Mr. Farmer himself 


‘= | (Record, page 193). 

be This seat was secured to the seat frame as Gardner’s seat is, 
and the perforations in both were the same (Record, page 191). 

7 Bramhill Patent. 


We have already laid ereat stress upon the point that the ap- 


pellants’ expert, Mr. Kittle, says the Gardner seat is to be ofa 
dishing form in order to adapt it to the form of the person, &c. 

The appellants’ witness and expert, Kittle, admits this patent 
shows by the words in the patent, to wit: ‘‘ It possesses ail the ad- 


ce 


vantages of a cushion in adapting itself to the shape of the per- 
“son,” that a dishing concave form would be given by the Bramhill 
seat (Record, page 266). | : 

So that Gardner did not advarce beyond Bramhill in this 
respect. Besides this, ‘Defendants’ Exhibit Bramhill Model” 
shows all the elements of the Gardner seat—concave—convex, in a 
dishing form, perforations and adaptability. All that Gardner did 
was to take Mayo’s material, use Mayo’s advice as to making the 
coneave, and he had his wonderful Gardner seat. That is, with the 
assistance of Mayo and Bramhill, and doing what they told him to 
do, he did what we now have (see Record, page 342). 


Gardner Patent 127,044. 


The appellees have put in evidence this patent and its reissue 
No. 7202 (see Record, pages 437 and 441) for the purpose of show- 
ing that George Gardner did not have any legal right to claim or 
hold two patents for the same invention, and further, that the pat- 
ent sued on, No. 9094, is void because anticipated by these exhibits, 
and our position on this point turns out to be true, although ap- 
pellants’ witnesses have tried to swear it away. 


Ist. This patent No. 127,044 is prior in number, although of the 
same date as the original, No. 127,045,.of which No. 9094 sued 
on is a reissue, and the law is too well settled to need a cita- 
tion, that of two patents for the same invention, the first in 
number or date, or both, destroys all validity in the second or 
later patent. 

2d. This exhibit, No. 127,044, and its reissue, No. 7202, show and 
describe identically the same invention as the sister patents 
No. 127,045 and its reissue, No. 72035 (Record, pages 372 and 
376). 

The proof is clear and uncontradicted that the devices shown in 
each are the same, and that the patent No. 127,044 is the same 
device and the same combination of elements as the patent sued 
upon (Record, pages 344 to 346). 

The appellants endeavored to answer our position by asking the 
inventor which seat he invented first, the one shown in patent No. 
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127,044 or No. 127,045, and he of course answered, the seat shown 
in patent No. 127,045, because it is the reissue of that patent, 
namely, No. 9094, upon which this suit was brought, and to answer 
otherwise would have been to destroy the appellants’ case entirely 
(Record, page 74). 

If our position was not true, and the appellants had not feared 
a fatal result from our introduction in evidence of Patent No. 127.- 
044, why did they ask such a question ? 

The asking of such a question admits our position to be true, 
unless they could prove the invention in No. 127,044 to be subse- 
quent to No. 127,045. But unfortunately for the appellants, they 
put in evidence a document which speaks in tones more forcible 
than the.inventor, and which shows his statement not to be true, 


and that our position is true. 


The inventor was in a smoking car all alone when the idea of 


his chair seat occurred to him (Record, pages 69 and 70). 

We asked him the date when this idea occurred to him in this 
smoking car, and he replied, in September, 1871 (Record, page 85). 

He was positive of it because he made the invention about two 
months before he made his application for a patent (Record, page 
85). 

Now let us turn our attention to the application and see what he 
invented in September, 1871, for which he made application two 
months later, and this is the document above referred to, and is 
found in the Record, pages 270 to 280. 

This is George Gardner’s first application for a patent on a chair 
seat; it was sworn to November 16th, 1871 (/¢7d., page 272). 

This is just about two months after he was in the smoking ear, 
September, 1871. 

This application refers, at page 272, to sheets of canvas between 
the veneers, and the claim is for the alternative method of making 
the seat “ either with or without the canvas” (/d7d., page 273). 
~ The examiner would not allow this alternative claim (Lbid, page, 
274), and hence the entire application was withdrawn, and a new 
one for the seat without the canvas, and the identical claim of the 
original patent, No. 128,045, is then allowed (/¢id., page 275). 

After this, on the 15th day of January, 1872, Mr. Gardner made 
another application and obtained the patent No. 127,044, with the 
canvas between the veneers (Record, pages 280 to 285). 

Thus it will be seen that the original invention was the seat with 
the canvas, and, but for the Patent Office refusal to allow an altern- 
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ative claim, Mr. Gardner would have had only one patent contain- 
ing both styles of chair seats, with or without canvas. 

We maintain Mr. Gardner was right in his view as first pre- 
sented in his original application, and. that is, that it is the same 
seat and the same alleged invention either “ with or without can- 
vas” between the layers of veneers. 

We also maintain that Mr. Gardner was mistaken when he said 
he invented the seat with the canvas subsequent to the seat without 
the canvas. | 7 

The records show the contrary; they show both at the same 


time, and both as one invention, and being the same and being of. 


the same date, this Court must declare the patent No. 127,045 void 
and all the reissues thereof, which includes the one sued on, No. 


9094, because a man cannot have two patents for the some inven- 


tion, and the best proof that these patents, No. 127,044 and No. 
127,045, are for the same device and the same invention, is the in- 
ventors own oath made at the time of the first application in No- 


vember, 1871. 


SECOND PART. 
THE LAW. 


Construction of Reissue Patent No. 9094, sued on. 
In considering this heading three questions arise : 
Ist. What does the reissue No. 9094 cover ? 
2d. What is the scope of reissue No. 9094 as defined by appellants’ 
witnesses ? 
od. Is the reissue No. 9094 a legal reissue, and for the same inven- 


tion as the original ? 
ee 


What does the Reissue No. 9094 cover? 
This question is now considered irrespective of witnesses’ testi- 
mony, and from a perusal of the patent No. 9094. 
There are plaiily three elements spoken of and shown in the 
drawings, entering into the device called a chair seat. 
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Ist. The veneers. These form the material out of which to make a 
seat, by being glued together in such a manner that the grains 
of one layer cross those of the next. 
The question here to be discussed is whatis meant by “veneers” 
and “layers? | 
We had taken the position that this was immaterial, so long as 
veneers were used, placed in layers and glued together, but the 
appellants have voluntarily taken the position that each “layer” 
must be one continuous broad sheet of ‘“ veneer,” as large as the 
seat to be made therefrom (Record, page 249); and we therefore 
leave this discussion until we speak of the infringement. 
2d. The next element consists in perforations. No particular con- 
test exists regarding this element. | 
3d. The last element is the concavity and convexity of the seat. 
This element, in this double form, appears for the first time in 
this particular reissue, and it appears in this duplex form, as if 
it were intended to lay stress upon its being convex as well as 
concave (Reissue No. 9094, near end of page 383, Record). 


Adaptation. 

There is no element of invention set forth or described in rela- 
tion to the adaptation of this chair seat to a chair seat frame. Itis 
stated that the seat “is adapted,” &c., ‘to any chair frame ” (/éid., 
p. 383), and it is claimed in the first claim as “ adapted to a chair 
frame, substantially as set forth,” but these words do not describe 
or convey any act of invention in relation to the chair seat ; for the 
reason that, as a chair seat, and, as it was the intention of Gardner 
to make a chair seat, he necessarily designed an article adapted to 
be used as such. That is, the adaptation to chair seats came along 
as a necessary result of what he did, and not as a part of invention 
prior to finishing the device invented. He might as well claim to 
have invented the comfort and durability his seats afford. 

Gardner just as much invented the person who occupies his 
chair seat, because by the shape of the person he is adapted to sit 
comfortably on the Gardner seat. Or the legs of the chair to sup- 
port his chair seat, because his seat is adapted to be upheld by the 
legs of a chair for the purposes of a seat. 

The adaptation of Gardner’s device is the result of his act, and 
results are not invention, and cannot be claimed as such. And, 
therefore, we contend there is no element of invention about the 
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adaptation of the Gardner seat to a chair frame. The results of 
perforations are ventilation and ornamentation, and the result of 
concavity of the seat is comfort. But these results were not the 
invention ; and we contend that “ adaptation” is a result, and not 
an element of invention. 

This leaves in the reissue, No. 9094, three elements combined to 
constitute a device or article said to be new, to wit: 

(1) Veneers forming the material. 

(2) Perforations. 

(3) Concavity and convexity of the veneers. 

The inventor agrees with us that these are all the elements 
which make up his invention (see Gardner's testimony, question 19, 


Rec., page 70, and also see page 323). 


What do the Experts contend ? 

This question requires three divisions : 

The appellants’ experts, two in number, give materially different 
versions, Mr. Serrell one version and Mr. Kittle another. ‘These 
will be separately stated as first and second. 

dd. The appellees’ expert, Mr. Hyde, agrees with our view just 


above stated. 


Serrell’s Testimony. 
Be 
Appellants’ expert, Mr. Serrell, says that the Gardner reissue 
No. 9094 is an invention of a chair seat made up of, 
(A) “ Layers of veneers of wood glued together,” and their grains 
crossing. | 
(B) “ Concave or dishing.” 
(C) Adapted to a chair frame, the upper surface of the seat con- 
cave and the lower surface convex: 
These elements combined are subject matter of the first claim. 
The second claim, Mr. Serrell says, is for, 
(A) Seat “ made of laminz of wood glued together, the grains in 
one layer crossing those of the next.” 
(B) The upper surface concave and lower surface convex. 
(C) Perforations through the seat (Rec., page 28). 
Mr. Serrell, therefore, construes each claim to be for three elements 


combined. 
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He does not in any way illustrate what is meant by “ layers of 
veneers of wood.” This is left to conjecture, so far as his testimony 
goes, and this is true in relation to his testimony regarding the al- 


leged infringing seats. 


Kittle’s Testimony. 
II. 


Appellants’ expert, Mr. Kittle, endeavored to clear up all doubt 
as to the reissue No. 9094, and gives in unqualified terms the con- 
struction, diftermg materially from any possible construction of 
Mr. Serrell’s testimony. 

Mr. Kittle says : The Gardner reissue has four elements of inven- 
tion : 

Ist. Material. 2d. Concavity and convexity. 3d. Adaptability. 
4th. Perforations (Ree., page Y4A4), 

We have already shown that adaptability is no element of inven- 
tion, but a result of the combination of the other three elements, 
and as such did not form any part of Gardner’s invention, any more 
than the appearance of the seat itself, being white or black, accord- 
ing to the wood used. 

Mr. Kittle differs from Mr. Serrell in that he expands the reissue 
into more elements, and lays great stress upon the adaptability. 

Further than this, Mr. Kittle lays stress upon the following par- 
ticulars : 

(A) He finds the Gardner seat can be applied by unskilled labor, 
as particularly set out in reissue No. 9094, and this he claims 
is an element of invention, and quotes from the reissue to show 
it (Rec., page 241). 

The layers of veneer, in reissue No. 9094, must be the full size 

of the chair seat to be made. Anything less than this is not 
Gardner material. | 

Anything different from this would not make the Gardner 
seat, nor come within the: terms of the Gardner patent (Rec.., 

pages 249 to 251). 

The Court will perceive how plain and unequivocal this tes- 


timony is, and how plainly impossible it was, in view of this 
testimony, for Mr. Serrell to tell what the middle layer of the 


alleged infringing seat was. 
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(C) Mr. Kittle also finds that Gardner limited his invention to three 


(D) 


(E 


—" 


veneers, and no more (Rec., page 249). 

In this respect he contradicts another of appellants’ wit- 
nesses, Mr. Hinkel, of whom it was said he was the best expert 
because he was so practical. | | 

Mr. Hinkel said Gardner had not limited himself to any 

number of layers of veneer (Rec., page 147). And again, ‘the 
inventor contradicts Mr. Kittle’s construction, by testifying that 
the only difference would be the giving of more strength to his 
seat and making it more expensive, if more than three layers of 
veneer were used (Rec., page 84). 
Mr. Kittle has distinctly pointed out the elements of invention, 
and the advantages arising from the union of said elements 
(Rec., pages 225 to 229, also 244), and in each answer has 
brought out his view of adaptability being an element of inven- 
tion. , 

The advantages, arising from the union of these elements, 
he admits, upon cross-examination, not to be anythtne but the 
results of what Gardner did (Rec., page 261). 

This is just our view, and @s one of those results must be 
considered the adaptability of the article made from the union 
of these elements, and this is in effect admitted by Mr. Kittle in 
his answer to cross-question 115 (Rec., pages 261-262), wherein 
he plainly shows, that, but for this, to him, troublesome question 
of adaptability, he would find Gardner’s invention in every 
article where three or more layers of veneers were glued to- 
cether, pressed concave and convex, and perforated. 

The further elements found by Mr. Kittle in Gardner re-issue 
No. 9094, are these: The seat must have a flexible edge, so it 
can be trimmed on its edge, and thus, by unskilled labor, be 
adapted to the chair seat (Rec., page 235). 

The perforations must be round holes, and not of any other 
form. Not because other forms are unsuitable to woodwork, 
but round holes are easier to make, and better for a seat which 
unskilled labor is to adapt to a chair seat. Besides, to avoid 
the holes in the Baillie chair back, it was necessary to take this 
position (Rec., page 235). | 

Finally, the concave must be a dishing coneave. This is to 
distinguish this seat from all other forms of cancave seats, and 
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to impress upon this allegal invention a feature different from 


what the inventor ever dreamed of (Rec. page 235). 


Hyde’s Testimony. 
ITI. 


The appellees’ expert, Mr. Hyde, is. still clearer than either of 
the preceding in pointing out the elements of invention, and their 
union in the Gardner chair seat. He says they are three : 

Ist. “Lhe arrangement of the wood veneers.’ 
2d. “ The concave and corresponding convex form.’ 
Oc. “The perforations.’ 

The concavity of the seat Is used in the broad sense ot that word. 
and is not limited to a dishing form (Ree., page 339.) 

The Court will now preceive there is an irreconcilable difference 


between the appellants’ and appellees’ experts. To accept the one 


is to totally reject the other. There can be no compromise between 
the positions they occupy. 
This will be further seen under the next question cliscussed. 


Appellants’ Witnesses on No. 9094. 


The Scope of Reissue No. 9094 as Defined by pee’ 
lants’ Witnesses. 


The reissue No. 9O94 has, beyond a reasonable doubt, been ex- 
panded far beyond the scope of the original No. 127,045 or the first 
reissue No. 7203. 

Ist. It is in evidence that the method of applying the Gardner seat 
by unskilled labor is of great value, and this is one of the most 
important elements of invention in the reissue No. 9094 (Re- 
cord, pages 240 and 241). 

2d. That this reissue describes and claims an alternative method of 
of applying this seat to the seat frame, either in a rabbet, or 
flatly upon the upper surface of the seat frame (Record, page 
265). 

3d. If the Gardner seat had to be fitted into a rabbet, it would re- 
quire skilled labor to do it (Record, page 264). 

4th. If the Gardner patent was limited only to'the method of fitting 
the seat into a rabbet, it would be a serious limitation to the 
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patent, and it would limit the scope of the Gardner patent 
(Record, pages 264, 265). | 
These features appear only in this reissue No. 9094. Neither the 
original nor the first reissue, No. 7203, show, describe or claim any 
other method of adapting or fitting the Gardner seat to a frame, 
than by that process of fitting it into a rabbet, and to do this re- 
quires skilled labor. To expand by reissue, so as to embrace all 
methods, and to claim an alternative method,is beyond question an 
illegal use of the privilege of reissuing a patent. 
Its effect is to broaden the patent, not to hmit and narrow it. It 
includes ideas not belonging to the inventor at the date of his in- 
vention. It takes in what has become known since the invention 


and what it required eight years of work and study to learn, and it’ 


must destroy the reissue No. 9094, to thus write in it what was 
cleaned from an unsuccessful contest over the invention in this 
Court, and after once reissuing the patent. . 


Is the Reissue No. 9094 a Legal Reissue, and for the 
Same Invention as the Original Patent? 


After what we have said, it is doubtless clear that the following 
results have finally been attained, by this last reissue of the Gard- 
ner patent: 


I. 
New Matter. 


New matter has been introduced into the reissue No. 9094, to wit : 
(see tecord, page 272, Gardner original, and 381 Gardner second 
reissue). In line 45 of the reissue, the description is ‘‘ and having 
“a concave or dishing form and perforated.” 

The “ dishing form” is new, and did not appear in the original, 
even the drawing did not show it, but simply a concave from the 
front of the chair to the back, in Fig. 2, and the proof of this is that 
the side rail of the seat frame is visible as a straight line in the 
background, and in Fig. 1 not an indication of a dishing form of any 
kind is shown. | 

When a seat with such a dishing form is held up as in Fig. 1, the 
round line where the concavity begins is plainly discernible. 

At page 383, he says: “I do not lay any claim to the veneers 
“ crossing each other and glued together.” This is an attempt ata 
disclaimer, but is only a subterfuge for changing the invention. 


——————— 


————————E——— 
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Let us quote alongside of this the claim of the original patent No. 
127,045, and see if the reissue tells the truth: 


REISSUE. ORIGINAL CLAIM. 

‘“IT do not lay any claim to the veneers | “) cam * * © © char seni 
‘‘crossing each other and glued to- | constructed of veneers of wood, with the 
: 


‘ gether.” 


erain runniug crosswise of each other 
and glued together.” 


The question cannot go unanswered. How can the reissue con- 
tain this statement as a truth, when each of the claims contains this 
very thing as the chief portion of the claim? to wit, “laminae of 
“ wood with the grain crossing, glued together.” 

The answer must be, this is not a disclaimer, but a subterfuge to 
claim something which belongs to the public. 

The same is true of all of the remainder of this fourth paragraph 
of the reissue, and the whole of it is new matter, and makes the re- 
issue void. 

In the fifth and next paragraph the reissue has entire sentences 
of new matter, in no way suggested by the original patent. Let us 
compare again : 


REISSUE. ORIGINAL PATENT. 
‘* And the seat is adapted to be secured ‘* The veneers rest upon a shoulder f 
‘“to any chair frame, as it is easily cut | ‘* of a frame / which surrounds them.” 
‘* and fitted to the same.” 


These differences form one of the chief points of contention, as 
we have already pointed out. The appellants now say our chair 
seat is valuable, because we can apply it so easily to any kind of a 
chair seat, and hence there must have been invention. Our answer 
is, and always has been, that that was not-Gardner’s invention, but his 
seat had to be set into arabbet. His original patent said so. The 
drawings of all his reissues and original patent show it. His models 
from the Patent Office show it. Has first reissue said so. And not 
until they found the only way to distinguish it from older chair 
seats was to make it broad enough to include unskilled labor, did it 
occur to the appellants to reissue and put in the new matter above 
quoted and compared. | 

In the eighth paragraph is new matter, not warranted in any way 
by the original, to wit: 

“The seat is of a concave or dishing form, so as to be better 
‘adapted to the shape of the person, and the underside of the seat 
“4s convex.” 
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The original said (Rec., page 378, 10th paragraph): “ A slightly 
‘concave configuration may be given to the seat, as shown in 
“ Fig. 

That concave configuration, in Fig. 2 of the orginal patent, was 
not of a dishing form, as we have before shown. ‘The appellants 
evidently found the original device not to be such a useful thing for 
a chair seat as it at first appeared, and so they entirely changed the 
invention to a “ dishing form,” and besides to such a dishing form 
as would “ be better adapted to the shape of the person.” 


ne 


———— 
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Again, they added the “ conver” form of the underside, so as to ' 


increase the number of elements. To claim such an addition is fatal 
to the reissue, because nowhere suggested or pointed out in the 


original. 
Claims of Reissue. 


We turn our attention to the claims of the reissue. A single 
suggestion ought to suffice to show how radically changed the 1 inven- 
tion in the reissue is from that in original. 

The original claim was for ‘“‘a chair seat, constructed of veneers of 
“ wood with the grain running crosswise of each other and glued 
together.’ 

This the inventor, Geo. Gardner, pl: sind tells us was his invention. 


x-Q. 88. “‘ What I want to know is, if your alleged invention of 
a three-ply, grain-crossed, concave-convex, perforated chair seat 
embraced any other form of a chair seat than the concave- 
convex in a circle ?” 

A. * When I made my model I sent it to my patent lawyer 
at Washington, and told him to make out the papers, and put 
in all the claims that I was entitled to. 

That I cannot answer. I find people differ as to what is a 
concave-convex. | 

x-Q. 89. “ What was your invention, a coneave-convex seat 
in all forms of concavity, or only concave-convex in a circle?” 

A. * When I first invented that seat and made the experi- 
ment, and found that I could put a concave in three or more 
veneers, I thought that my patent would cover any kind of a 
chair seat made out of veneers with the grain running cross- 


ways, with or without concave, dr put in round or square or 


oval or any other way to give ease to the sitting ” (see Record, 


pages 80 and 81). 


X 
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| Taking the inventor at his word—and this Court is bound to 
| believe him as against any other witness as to what he invented— 
the reissue would seek to falsify the inventor’s statement, by claims 
) adding elements, as we have pointed out, not supported by the 


original patent. | | 
The first claim is for a chair seat the same as in the original 


patent, with the following changes and additions: ‘‘ Concave on the 
“upper surface, convex on the lower surface, adapted to a chair 
“ frame.” 

This makes an entirely different seat from the device in the 
original patent, and in view of the recent decisions of this Court is 
an unwarranted claim. 

The second claim of the reissue is for a chair seat same as the 
original with the following changes and additions : 

“Concave on the upper surface, convex on the lower surface, 
“and perforated.” 

These additions and changes were public property by virtue of 
their dedication to the public, they not having been claimed in the 
original patent, and not omitted by inadvertence, accident or mis- 
take, for Mr. Gardner tells us so,as above shown. Hence, to add 
such changes to the seat by reissue, plainly makes the reissue 


void. 
II. 
Expansion of Reissue. 
Another effect of this reissue is to expand Gardner’s invention 


beyond its true scope, and beyond what he ever invented, and to 
give to these appellants what did not justly belong to the inventor. 


(2) The Gardner seat is now one to be applied by unskilled 
| labor; an item not dreamed of by Gardner in 1872 (Record, 
pages 104 and 240). 

(6) The seat needs only edge trimming, and is adapted to 
| every possible description of a chair seat, whether with or 
. without a rabbet, whether round, square, oval, oblong, crescent, 
star shaped, &c., &c., a possibility only attained after eight 
years from date of invention, an unjustifiable expansion by use 


| of a reissue (Record, pages 229, 239, 243 to 244). 
| (c) The chair seat is now to be sold separate from the seat 
, frame, an idea unwarranted by anything done by Gardner. 


I NE ee ib NITE RNs ROME EPR SIE Ae oS PRG RR PIMs 3 SUPA CEA: 


o4 
Even his model at Washington shows the seat frame, as well as 
the drawing, and that frame is to have a rabbet (Record, pages 
208 and 229). | 


(7) Gardner’s seat is to have a dishing concave, which is a 
construction not warranted by the model or the drawings or 
the original or first reissue, nor by reissue No. 9094, as both 
the claims say ‘ 
247 and 248). 

(e) Each layer of Gardner material must be as large as the 
chair seat, and only three at that; an idea invented even after 
the present reissue was obtained, and brought out in order to 


distinguish it from the Mayo patent (Record, pages 249 and 
251). 


‘concave,’ and that only (Record, pages 210, 
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Reissue after Eight Years. 


The reissue No. 9094 is void, because it was obtained eight 


years after the original patent was granted. | 

The same rule applies as to two years public use, prior to ob- | 
taining a patent, and after the lapse of so long a time a reissue is : 
void. 


There is no pretense of inadvertence, accident or mistake in this 
case, and it is a clear case of a reissue for the purpose of enlarging 
the scope of the patent. 


Of the word * Adapted.” 


This word has received considerable attention in this case, and 
has come to be regarded, according to Mr. Kittle, as showing an 
element of invention (_ vecord, pages 241 and 244), 

Our position is otherwise. We contend, as has already been 
stated, that it shows a resu/t and was meant to indicate that. Still, 
if we should be in error, we still maintain that it signifies a completed 
act, because it conveys the idea of a seat ready for use without fur- 
ther adaition or alteration. This last view is also strengthened by 
the fact that the drawings in the original Gardner Patent No. 127,- 
045 (Record, page 375) and Gardner first reissue (/bid., page 380) 
and Gardner second reissue, sued upon, No. 9094 (Record, page 


385), all clearly show the seat all ready for occupation, that is in the 


é 
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correct and only true serise adapted to a chair seat frame ; besides 

this “ Complainants’ Exhibit Gardner Model,” in evidence, being the 

model Geo. Gardner sent to the Patent Office, shows the seat 

“adapted,” that is, fitted and applied. | 

Upon this part of the reissue No. 9094 and on this word adapted 
not only depends one element of Gardner’s alleged invention, but 
also the question whether the reissue No. 9,094 is valid or void, for 
the reasons: 

Ist. If the word adapted implies one element of invention the reissue 
must be void, as itis a new element introduced for the first 
time into this reissue, without any foundation in the original, 
as there is no mention of such an element therein, but, on the 
contrary, such words are used to show it is only a chair seat 
when actually fast to the chair seat frame, which Gardner in- 
vented. Hence the reissue No. 9094 is broader than the origi- 
nal patent, and is not for the same invention, but for that with 
something added to it ; this is outside of and beyond Gardner's 
invention, and hence this reissue No. 9094 is even broader then 


eee 


| Gardner’s invention. | 

; 2d. If adapted means the seat as applied and secured to the chair seat 
. frame, then the bill of complaint must be dismissed, because 
there is not a single word of testimony that the defendants ever 
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sold a chair seat for that purpose, or even attached one to a 


chair seat frame, or in any way ever used one, or fastened one 


to a chair. 


Certainly with such defects as this in the testimony the appel- 
lees are not to be closed up, and their right to make this article 
taken away. ? 

The appellees can have the right to make these seats, yet not to_ 
use them, or secure them fast to chair seat frames, without infring- 
ing appellants’ patent. 

One of appellants’ witnesses, Joel W. Mason, a man of high 
standing and integrity, and a chairmaker and dealer for forty-three 
| years (Rec., page 45), testified to what a chair seat is, and this by 
: questions put to him by complainants’ counsel (Record, pages 51 


and 52). : 

In this testimony, Mr. Mason clearly and unqualifiedly states that 
a chair seat requires the frame to make a chair seat of it, and without 
such aframe, it is not a chair seat, and further, that this Gardner chair 
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seat is not a chair seat without the frame (Record, pages 52 and 
53). 

So that our view is sustained by the complainants’ case, as they 
make it out by their own witnesses. | 

No one else has testified what a chair seat is—by defining it— 
and this is uncontradicted testimony, and in the face of such facts, 
the appellees’ position must prevail. 

Again, Geo. Gardner evidently knew these facts, and so secured 
his material to a frame, and thus made a chair seat of it, and sent 
such a model fo the Patent Office, and showed it in the drawings, 
and in his original patent No. 127,045, using these words in refer- 
ence thereto: 7 

“The veneers rest upon a shoulder 7 of a frame F which sur- 
rounds them” (Record, page 374). 

Thus plainly showing that he did not invent the article, as such, 
independent of the chair seat frame. 

The whole theory of the seat, separate from the frame, is evi- 
dently an afterthought, whereby it is sought to incorporate some- 
thing new into the invention, and secure a monopoly of what Gard- 
ner did not think of until after the opimion by Judge Blatchford. 

The Cireuit Court seems to have taken this last view, and used 
these words, in the opinion, of this invention in the prior suit in 
1879: 

‘And that the bottom th us made is secured to a frame wh ich 
“ surrounds it, and through the latter is secured to the frame 
“of the seat” (Opinion of the Cireuit Court—Record, p. 
365). 

This view is strengthened by the 3d and 4th claims of the Gard- 
ner first reissue No. 7203, which was before the Court when the 
above-cited opinion was rendered (Record, page 365). 

In both these claims the combination was “with the frame of a 
seat.” 

Now, to exco.id the matter and expand it into an element of 
invention, as Mr. Kittle does, or, to make adapted mean an article 
independent of a chair seat frame, is clearly to bring in new matter 
not shown or referred to in any way in any letters patent or model 
or anything which George Gardner ever made, invented or owned. 

Hence our conclusion is irresistible. 

Ist. Adapted means the seat actually fast and secured to the seat 
frame. | ; 
2d. Adapted does not mean the chair seat can be fitted and ap- 
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plied to all kinds of chair seat frames, or sold separate from the seat 
frame, and to place such a construction upon the patent is to broad- 
en it beyond Gardner’s invention and hence to make it void. 


Of ** Concavity” and * Convexity.” 


The inventor Gardner said he could not tell what was his inven- 
tion in relation to this element of the seat, nor whether it should 
be simply a circular or dishing concave, or embrace all forms of con- 
cavity, as he found people differ in regard to whatis a concave (Rec- 
ord, page 81). And he did say positively his invention included any 
form of concavity without limit (Record, p. 324). 

It was, however, a known thing outside of appellees’ exhibits to 
press wooden seats into a concave-convex form ; prior to Gardner's 
invention, this had been done by one of appellants’ witnesses, Rob- 
ert Wood (Record, pp. 108-109). 

fi. ‘i’. Pratt also made such a concave-convex seat prior to Gard- 
ner, and the use of Mayo’s material by him would have made the 
Gardnder seat (Record, pages 121 to 125). 

The concavity, as testified to by one of the appellants, (). Ex 
Gardner, does not limit it to a dishing form ; they make other forms 
such as in Appellees’ Exhibit Yellow Chair, and even others besides 
this to suit the “ different styles of chair and settee frames” (Rec- 
ord, pages 209 and 210). 

So that our position is virtually admitted by the appellants, 
that a concave-convex seat does not mean a dishing form of coneav- 
ity, but ineludes all concave forms, and this is just what Messrs. 
Wood and Pratt had made long prior to Gardner, equally as well as 
3ellows in bis patent. 


Want of Novelty. 


The reissue 9094 sued on is void from want of novelty. 

The union of these old elements did not require invention, and 
ingenuity was not shown in uniting them. 

They did not produce any new, useful or different result, when 
combined, from that which each single element produced when used 
separately. Take each element by itself and analyze its function. 

The concavity produces ease and prevents sliding off the seat, 
equally as well in the Bellows seat, without perforations, as in the 
Gardner seat with them. 

The perforations ventilate and ornament an india-rubber or 


metal seat just as well and as much as they doa three-ply veneer 
seat. 

The material itself acts just the same, whether used in a Belter 
bedstead or chair, a Baillie chair back or a Gardner seat. 

The union of these elements made a seat, at most, new to the 
trade, but not a seat wherein a single element or its character or 
the function performed by it was changed or modified, because of 
its union with the other elements. 

As an article of manufacture, the chair seat is not per se a pat- 
entable device. 

It requires the exercise of invention to make the article patent- 
able; simple newness to the trade is not sufficient. 

Thomas Phillip. Decisions of the Commissioner of Patents fo 
1877, page 93. | 

The Court said in Collar Co. vs. Van Dusen, 23 Wallace, 562: 
‘More is required than what was necessary to constr uct the “ap- 
paratus for its manufacture or production.” 

The combination of old elements may require the exercise of 
genius and invention, but not necessarily so, and, unless it is plainly 
shown to exist, the combination of such old elements is not patent- 
able. More than skill is required to support a patent for such a 


union of old elements. 


Fuller vs. Yentzer (Supt. Ct. U.S8.), reported in decisions of 
the Com. of Patents for 1877, page 227; also Official Gazette, Vol. 
XI, p. 597. , 

See also Dunbar e¢ a/. vs. Meyers et a/., Decisions of Comr. of 
Patents for 1877, page 147. Official Gazette, Vol. XI., p. 35. 

~The change in the material used, as substituting this three-ply 
veneer for india rubber or metal, did not, in any sense, involve in- 
vention ; because the veneer was a well known substitute for india 
rubber and metal for use in chair seats, at the time Gardner ob- 
tained his patent in 1872, as is nein by Mayo Patent of 1865; and 
also because the substitution of one material for another required 
no skill nor invention, nor the discovery of a single new function 
performed by the three-ply veneer, not already known prior to 1872, 
and it was simply a double use of the same thing. 

See on this point, Dunbar vs. Meyers, supra, page 149. Also, 
Dalton vs. Jennings,. Decisions of Comr. of Patents for 1877, page 
158. Also Official Gazette, Vol. XI., p. 111. 


Gardner has only made an aggregation of old and well known 
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elements, and his patent is void within the case of Combined Pat- 
ents Can Co. vs. Lloyd, Federal Reporter, Vol. XI., No. 2, page 153. 


Anticipation. 


The alleged invention by Gardner was anticipated by the pat- 
ents in evidence, and by the Baillie chair back. The Gardner seat 
is a combination of three elements, the materials, made concave con- 
vex and perforated. The rule of anticipation does not require, in 
such a case as this, that we should produce an article identical with 
the Gardner patent; for an article embracing the elements substan- 
tially as in the Gardner patent is sufficient. Thus the Mayo pat- 
ents showing the material, adaptation as a chair seat, and the words 
in the reissue whereby the concave is produced, leave only the per- 
forations to be added, and these, Judge BLATCHFORD has decided, did 
not require invention to add; thus our anticipation is made out 
complete. 

So take the Bramhill model, and it at once is only a question of 
substitution of material, which, we have shown is not invention, thus 
making the Bramhill seat a complete anticipation. 

Again, the Baillie back is a good and sufficient answer, because 
the elements of the Gardner seat are all there united, and used in 
precisely the same way; and it becomes simply a question of double 
use, whether to use a device like the Baillie chair back, for a chair 

seat, produces a device new to the Patent Law, when the device 
thereby produced does not require, receive or perform any new func- 
tion or operation or result whatever. Does it make a new and pat- 
entable article to sit upon rather than lean against such a device as 
the Baillie chair back? As to the perforations in this chair back, 
it is submitted, they can be made round and smaller than they ap- 
pear in said back, without either changing that back or requiring 
invention or skill to do so, it is not even so important a question as 
change in material, which we have shown is not invention. But the 
appellants have only expressed an opinion as to its weakness not 
supported by any tests whatever, while on the other hand the chair 
speaks for itself after twenty years’ constant use, and is still mtact 
and as strong as need be; its appearance sufficiently refutes any 
idea of weakness. 

So we can allude to the Bellows chair.. To add the perforations, 
the former decision Says, is not invention; then, to use the Mayo 
material, and perforate it, in the place of what appears in Bellows’ 
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chair, is equally void of invention; it simply required common 
sense, not even skill, least of all znventive genius. 

Thus, we claim a full and complete anticipation to the Gardner 
seat, and especially on the ground, as our expert put it, what Gard- 
ner did “was to combine old elements which neither required modi- 
“ fication, nor performed new functions ” (Record, page 342). 

Likewise patent No. 127,044 anticipates reissue 9094. 


Reissue and Original Patents not the Same. 


The reissue 9094 is void in law, for the following reasons : 

Ist. It is not for the same invention as the original Gardner 
patent No. 127,045. 

One chair seat differs from another according as it has certain 
elements included or excluded from its combination ; hence a plain 
flat seat,without any concavity or perforations, would differ materially 
from a seat embracing such peculiarities. Again, a seat having the 
element of adaptability differs, in so far from a seat not having that 
element, that the two must be considered as vitally different struc- 
tures. 

It has been shown that the element of concavity serves the use- 
ful purpose of making the seat comfortable and preventing sliding off. 
If this element is of any real practical worth, what would a chair 
seat, made of the same material but perfectly smooth, without any 
concavity, be‘worth? a very practical and forcible question. Would 
not such seats differ materially from each other ? 

Look at the case as it is, and see how much stress is laid on the 
concavity in the Gardner seat, its great use, &c., and then see how 
the appellants make it differ from those smooth, plain surface seats. 
This tells us of how much practical worth the concavity in the Gard- 
ner seat is. | 

Let us look again ; it is not only a concavity, but a dishing con- 
a concavity in a circle. 


cavity ; that is of a peculiar form 

Even as much stress is laid on the element of perforations. 

At the heading of the reissue 9094 have been inserted a number 
of references to show what the Gardner seat is unlike, and among 
those references can be found the Mayo Patent, and this Mayo pat- 
ent, Judge BLATcHFoRD said, anticipated the Gardner original 
patent ; and unless this reissue 9094 is something different from the 
original, it faces us as res adjudicata under the decision of Judge 


BLATCHFORD, as a void patent. 


} 
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The appellants have construed the reissue 9094 to be a patent 
for a chair seat, embracing the following elements : | 
A. Three layers of veneer, grains crossing, glued together ; limited 
to three layers. 

b. With a dishing concave—convex form. 

C. Perforated with holes, round in form. 

D. Each layer of veneer the full size of the chair seat made. 

K. Adapted to any and all kinds of chair seat frames. 

F. Provided with a flexible margin outside of the concavity. 

G. The seat so made and of such a character, that it can be applied 
and fitted by unskilled labor to the chair seat frame. 

This is what is now to make up the Gardner chair seat; and 
when this structure, which is read in the two claims of this reissue. 
by the appellant’s witnesses, is compared with the simple structure 
of the original Gardner patent, it seems wonderful what a transfor- 
mation takes place by means of a reissue. 

The original Gardner Patent No. 127,045, was for a simple union 
in a chair seat of “ veneers of wood, with the grain running cross- 
“ wise of each other and glued together ;” and it will be seen the 
reissue has grown to embrace six different and other elements, not 
in any way claimed in the original patent,and not referred to in the 
specification of the original patent. 

We maintain this brings this reissue within the rules laid down 
in the well considered cases, declaring reissues void. 

Reissue is void if, by comparison, it appears it is for a different 
invention from the original. Russell vs. Dodge, reported in deci- 
sions of the Com’r of Patents for 1877, page 162; Official Gazette, 
WO. AL, . Lal. . 

Where a claim on an application for a reissue contains matter 
not embraced in the original patent, it is void. 

Surely this is the case with reissue 9094. (Street vs. Lauter, 
below.) And after the lapse or five years; one cannot obtain a valid 
reissue and put in what. he omitted from his orignal patent. This 
is an abuse of the power of reissue. Street vs. Lauter, Fed. Re- 


porter, Vol. XI., No. 3, page 309. 


So where the claim was as extensive as the invention specified, 
a reissue 1s void, as beyond the jurisdiction of the Commissioner of 
Patents. This was the case with the Gardner original patent. If 
his original claim was too narrow, his remedy was not by reissue. 
Giant Powder Co. vs. California Vigorit Powder Co. et a/., Federal 


Reporter, p. 721. 
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It is the claim of a patent which is to be construed, and the 
Courts are bound by the claim ; so is the patentee; and what is not 
found in a claim, is not to be considered by the Court as any part 
of the invention. Campbell vs. James, Official Gazette, Vol. 21, 
No. 5; Keystone: Bridge Co. vs. Phoenix Iron Co., reported in 
decisions of Com’r of Patents for 1877, page 384; Official Gazette, 
Vol. IL., p. 980. 

The patentee cannot go beyond his claim, even if it is found in 
the descriptive part of the specification, as was decided by this 
Court in Lehigh Valley R. R: Co. vs. Packer e¢ al., Official Gazette, 
Vol. 20, p. 1891. 

The Gardner Reissue 9094 changed the original invention and 
introduced new matter, and enlarged the scope of the patent, and 
is very much like the case of Miller vs. The Bridgeport Brass Co., 
Official Gazette, Vol. 21, p. 201. 

It is quite as much a change to introduce new elements as it is 
to leave some out, and in this case, as in Miller vs. The Brass Co., 
the change was made because the original device was found to be 
of no real practical value. This, however, causes the reissue to be 
void, even if the specifications of the original and reissue do not 
materially differ. See Miller vs. Brass Co. 

The reissue was not obtained for any reason known to the law ; 
neither inadvertence, accident nor mistake has been shown to have 
existed either in relation to the original or the first reissue. See 
Combined Patents Can Co. vs. Lloyd, Federal Reporter, Vol. XL., 
p. 149; Giant Powder Co. vs. Cal. Vigorit Powder Co. e¢ al., Fed- 
eral Reporter, Vol. IV., p. 720; Keystone Bridge Co. vs. Phoenix 
Iron Co., Official Gazette, Vol. I1., p. 980. : 


No Infringement Proven. 


There is no proof of infringement; we deny it in our answer, 
and it isa matter requiring serious and positive proof from the 


appellants. 
State of the Art. 


The state of the art can be shown by patents, &c., without setting 
up the same in the answer. We have, under this rule, the right to 
introduce all the exhibits not referred to in our answer—the Farmer 
patent, Gardner original, No. 127,044, and reissue 7202, and the 
English Botturi patent. Dunbar ef a/. v. Meyers e¢ al., reported in 
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Decis. of Comr. of Patents for 1877, p. 140 (see p. 149). Also‘ 
Official Gazette, Vol. IT., p. 35. 
(i Review of Opinion Dismissing the Bill of Com- 


plaint. 


We show jirst how thoroughly independent this opinion is of the 
former decision of Judge BLATcHFoRD, on the motion for an injunc- 
tion; and second, we show this opinion is well supported by prior 
decisions. What we here cite is entirely from the opinion of Judge 
WALLACE, and it has no allusion to any former decision. It is in fact 
an original and an independent opinion. 


An Independent Opinion. | Cases Cited. 
UNITED STATES CIRCUIT COURT, 


SOUTHERN Distrot oF NEw York. 


, 


WILLIAM GARDNER ET AL. 


AGAINST 


Martixs Herz and Jonn K. | 
Mayo. | 


<> WALLACE, J.: 


This action is brought to restrain the in 
fringement of reissued Letters Patent No. 
9094, dated February 24, 1880, granted to 
the assignee of George Gardner for an im- 
provement in chair seats. The reissue con- 
tains two claims, of which the second only 
need be stated, which is: 

‘““A chair seat made of laminz of wood 
glued together with the grains in one layer 
crossing those of the next, concave on the 
upper surface, convex on the lower surface, 
and perforated, as a new article of manu- 
facture, as set forth.” 


—jm The original patent was granted to Gard- 
' » mre ; 4 
: ner, May 21, 1872, and contained but a sin- 


gle claim, as follows: ‘‘ As a new article of 
manufacture a chair seat constructed of 
veneers of wood with the grain running | 
crosswise of each other and glued to-| 
gether, all substantially as set forth, and | 
for the purpose specified.” 
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An Independent Opinion. | Cases Cited. 
| 
This patent has been twice reissued, the | 


first reissue bearing date July 4, 1876. The | 
second claim of that reissue was as fol-| 


EPOR, eo: 


lows: | 
‘* Asa new article of manufacture a bot- | 


ke, aes esas 


eT > ET RR Se oe “a — Atay on 8 aged oe % 
santiaielohealsabeceabmetiemnadnca amar thadeaedietaer aieeateemmmanen ad oememenanoe an canneeneennemnaeenneemenennenanmnnaenmamtamnante 


‘* tom for a seat frame constructed of two 
** or more veneers or thin layers of wood, | 


‘with the grain of one layer crossing that | 
‘* of the other, said layers being secured to- | 


reer 


* gether by an adhesive substance and hav- | 
s formed therein for the 


‘‘ing perforatio! 
‘* purpose of ventilation and ornamenta- | 
‘* tion, substantially as set forth.” | 

(The opinion next refers to Mayo re- | 


issue :) 


tee 


In division ‘‘ E” of the reissue, the speci- 


fication states: ‘* In chair Fig. 2, the bottom 
‘* B, may be formed of flexible material] 


° 


‘made up by the union of two or more 
‘thin layers of wood having the grain 


‘crossed or diversified in direction and | 
‘‘ united by suitable cement.” | 
The specification also states they, ‘‘ by 
‘adopting the well-known process of wet | 
‘and dry heating in the course of manu- 
‘* facture the several scales of wood may be | 


‘brought to such a state of pliability as to 


‘‘ assume any desired form by compression 
‘* upon a matrix or upon formers.” _ 
‘Chair bottoms made of board and softened 
by steam, and pressed to a concave shape 
in a mould so that the form of the seat will 
conform to the shape of the person who may 
occupy it, are shown in the letters patent | 
issued to Z. B. Bellows, bearing date March | 
15, 1859. So also the concave or dishing 


form of chair seats had been adopted long | 
before Gardner’s patent in ordinary chair 
seats. | 


In the specification of the present reissue 


the inventor states that he does not lay any 


claim to the veneers crossing each other 
and glued together, as these have been used | 
for various purposes and have become pub- 
lic property, and that he does not claim the 
pressing of a chair seat in the concave form | 


by dies. 
As it had been pointed out by Mayo that | Aggregation of old elements. No 
the material used is pliable and can be | new product. Unpatentable. 


~ 
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pressed into any desired form, and as the | 


reissue disclaims the pressing of a chair seat 
in a concave form, as chair seats had been 
so formed, it is difficult to see how there 
was any invention in Gardner’s chair seat. 

Gardner merely applied a process that was 
old to a material that was old to obtain an 
old form. 


Cases Cited. 


Wilson Packing Co. vs. Chicago Pack. 
& Pro. Co., U. 8. Supreme Ct., 12 F. 
R., 222. 

Thatcher Heating Co. vs. 
Fed. Rep., 569. 

Re che ndorfer vs. Faber, 92 U.S. Rep., 
oof. See 12 Fed. Rep., 727. 

Hayes vs. Seton, do, 120. 

The Packing Co. Cases. 

13 do, 304, decided May 8th, 1882. 

Perfection Window Cl. Co. vs. Basle, 
2 do, 574. 


Sawyer vs. 


Burtis, 12 


Bixby, 9 Bitch., 361. 
Double Ptd. Tack Co. es. Two Rivers 
Mfg. Co., 3 Fed. 
Williams vs. R. W. & 
15.Bltch., 200. — 
Hailes vs. Van Wormer, 5 Off. Gaz., 


Sy. 


tep., 26. 


O. R. RR. Co., 


Elements Must Co-operate. 


Doubleday vs. Roess, 11 Fed. Rep., 


| 


Pickering vs. McCullough, 21 O. G., 


Old material and form. No new 


functions. 


} 


Considered as a combination it is hardly 
possible to believe that the perforations or 
the concavity performed any new functions 


in the Gardner seat. 


Wallace vs. Noyes, 13 Fed. Rep., 172. 


No novelty where process is a single 


|! one, and there is no succession. 


Same, p. 180. 

‘* No combined patentable result.” 
Perry vs. Co-op. Foundry Co., 12 Fed. 
Rep., 436. | 
Piece of India Rubber with a hole in 
it. No make 

the hole. 


feu hhe P 


one could lack skill to 


Tip Pe neil Co. Us, Howard. Y 


| Blteh., 490. 


Hole for light in fare-box. Any one 
could make it. 

Slawson vs. Grand St., etce., R. R. Co.., 
4 Fed. Rep., 531. 

Air spaces and to nail holes in corru- 
No invention to make 
Might work 


vated iron. 
larger, or different shape. 
well, but any one could make it. 

Belt vs. Crittenden, 2 Fed. 


Change caused simply by difference 


vep., 82. 
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An ingenious theory has been presented 
to the effect that the perforations and con- 


cavity co-operate in Gardner’s seat to pre-| 


vent warping and curling of the material 
used. If this is true, the same elements 
were combined in the Bailie chair back, and 
performed there the same functions they 


| Cases Cited. 


'in material. Gardner’s seat thinner 
| than Baillie—back holes smaller. 
| Albright vs. Celluloid Harness Tr. Co., 
112 O. G., 227. 
| Reduction of size of old device for 
new use is no invention. | 
Double Ptd. T. Co. vs. Two Rivers 
Mfg. Co., 3 Fed. Rep., 31. 
Gardner reduced the Baillie holes. 
‘Substantially same article.” 
Griffiths vs. Holmes, 8 Fed. Rep., 154. 


we . 
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performed in the Gardner seat. 


Kerosene Lamp Heater Co. vs. Little, 
& Ban. & Ard., 312. 

Dunbar vs. A. F. Tack Co., 4 Fed. 
Rep., 548. 


It may be that the Gardner seat is me- ‘‘ Mechanical Skill is one thing; in- 

: « “ é< sc e = P . . 2 7 eee 
chanically a better seat than any which pre- vention is another thing. Perfection 
ceded it, but his improvement is not a pat-| “ @f workmanship, however much it 


entable one. 


It is strenuously insisted that the popu- 
larity and success achieved by the Gardner 


seat beyond those of his predecessors affords | 
cogent evidence both of the utility and pat- | 


entable novelty in his invention. 


The answer to this argument is that the | 
success of his seat is probably due to a fea- | 
ture which is not suggested in the original | 


patent, that is, its adaptability for use by 


unskilled workmen. His seats as now made | 


can be fitted without mechanical skill to a 
bottomless chair, and are largely used to 


repair chairs in which the original seats | 


have been worn out, and can be so used 


‘‘may énerease the convenience, extend 


| ** the use, or diminish expense, 18 NOT 
| ‘* PATENTABLE.”’ 

Reekendorfer vs. Faber, ante. 

*** Ordinary mechanical ADAPTATION, 
nothing ‘more.’ Is not patentable.” 


O98. 

Used flesh instead of grain side of 
leather. No invention. 

Brummitt vs. Howard, 3 Fed. Rep., 
801. 


No invention. 

Ingersoll vs. Turner, O. G., Vol. 12, 
189. 

Need not be practically useful apart 
from other known ‘instrumentalities. 
Test is not ‘‘ whether in present state 
‘‘of the art his {[ patentee’s| invention 
'** (without improvement) would be 
‘‘ deemed of any value, or be saleable 


$3 


‘‘ for use. 

Wheeler vs. Clipper Mow. & RB. Co., 
10 Bitch., 181. 

Failure to attract attention is no 
'proof invention is not complete and 
' valuable. 

Crandall vs. Richardson, 8 Fed. Rep., 
| 808. 
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Mahn vs. Harwood, 3 Ban. and Ard., 


Sheet metal instead of papier mache. 
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without any special skill. They are also} Great sales no proof of invention, 
largely sold to chair manufacturers, because | /did. 

they can be easily adapted to chairs of dif- | 

ferent sizes and seats of different forms. 
But the chair seat described in Gardner’s 
original patent, and shown in the drawings, 
did not practically possess this characteris- 
tic of adaptability, but was a frame seat 
which could only be fitted to a chair bya 
skilled laborer. Such a chair seat would 
fail to meet the peculiar want which the 
present chair seat supplies. 

Considered as a new article of manufac- 
ture, if the complainant’s chair seat has no 
frame, and its novelty and utility consist in | 
its adaptability to be sold separate from the 
frame, and to be readily applied by any per- 
son to any chair, then the reissue is for a | 
different invention than that described in 
the original patent. 

The bill must be dismissed. 


Grounds of Appeal. 


The appellants must rest their appeal on one or more of the fol- 
lowing seven erounds or reasons, which briefly stated are : 

1. That Judge BLATCHFORD’s opinion, on a motion for a prelimi- 
nary injunction, should not have been followed or referred to on final 
hearing. 

2. That the facts in this case are different from those presented 
to Judge BLATCHFORD. 

3d. That the Gardner patent acknowledges the prior existence of 
Tice and Cochran patents, and both the Tice and Cochran seats 
were shown to be worthless structures. 

4, That such worthless structures are no answer to the Gardner 
seat. | 

5. That the Court was in error on final hearing, in deciding that 
the “ adaptability ” of the Gardner seat gave it its success, and that 
this was'a different invention from that described in the original 
Gardner patent. 

6. That the Court was in error on final hearing, in deciding 
Gardner’s seat “ was a frame seat which could only be fitted to a 
“ chair by a skilled laborer.” 

7. That even if Gardner was ignorant of the “ adaptability ” of 
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his seat, by unskilled labor, when he applied for his original patent, 
yet he could insert it in a reissue, and it would not be new matter, 
or make the reissue void. | 

We will discuss these seven allegations serzatim. 


APPELLANTS’ FIRST GROUND. 
Judge Blatchford’s Opinion. 


Judge BuLarcHrorn’s opinion on a motion for a preliminary In- 
junction should have been followed at final hearing, for the follow- 


ing reasons : 
o A. 


The conclusion of Judge WALLACE is true, when the 2d claim of 
the Ist reissue, No. 7203, and the 2d claim of 2d reissue, No. 9094, 
are compared, that is, the new claim brings forward the element of 
concavity, and now, for the first time, that element is to be passed 
upon by the Court. Hence, it is, in this view of the case, that Judge 
WALLACE says this is, ‘the only question not heretofore decided by 
“ this Court.” We must be careful not to misconstrue Judge WaL- 
LACE’S words, they are not to the effect that the Court was not at liberty 
to again pass upon other questions if thought best to do so, for 
on the argument Judge WALLACE distinctly said Judge BLarcu- 
FORD'S opinion was not ves adjudicata, but an opinion to be followed 
or not, in the good judgment of the Court. 

Again, this passage from the opinion means, the new reissue, 
9094, raises a new question, namely, in relation to the concavity, 


&c., and that new question is “now open” for the Court to pass 
upon. 


Neither Court nor counsel thought or said Judge WALLACE was 
estopped from deciding other questions than the one relating to the 
concavity. 

A proper reading of the opinion at final hearing will show that 
Judge WALLACE recognized the fact, that Judge BuLarcHrorp’s 
opinion was on a motion, for the opinion says: “The first reissue 
“ has been before this Court Upon a motion jor a preliminary inJUNC- 
“ tion,” &e. : | 

Likewise, the first words of Judge BLATCHFORD’s opinion are: 


“ This is a motion for a preliminary injunction.” 


> Urgkin 


4Y 


Hence there could not have been a doubt in the mind of the 
Court as to the nature of Judge BLATCHFORD’s opinion. With this 
point clear, the Court simply pointed out the issues raised by the 
motion on the Ist reissue, and pointed out the new issue raised 
here, namely, as to the concavity. 

Again, Judge WALLACE did make a distinct, separate and inde- 
pendent decision, regarding the same issues raised on the motion 
before Judge BLATCHFORD, in the words, to wit: 

‘* Considered as a combination, it is hardly possible to believe 
“ that the perforations, or the concavity, performed any new func- 
“ tion in the Gardner seat.” 

This is, therefore, a decision on the same element, namely, the 
perforations,” and entirely distinct and aside from what Judge 
BLATCHFORD had previously decided. So that, taken at the best, if 
Judge WALLACE was not at liberty to follow Judge BLATCHFORD’s 
opinion as settling the questions therein decided, because it was an 
opinion on a motion, the Court was certainly at liberty to decide 
independently thereof, and did so in the last above quoted words. 


B. 


This Court cannot now on this case, and especially at this stage 
of the case, go back to inquire regarding rebutting evidence before 
Judge BLATCHFORD, because that was a motion in another suit, which 
suit died and was discontinued, and the present reissue was then 
taken out. | 

To do this would be to collaterally attack the opinion of Judge 
BLATCHFORD, which is never allowed. To do this would be to revive 
and open the dead suit and dead motion which Judge BLarcHForD 
passed upon. 

The presumption is the appellants did not have any rebutting 
evidence and could not find any, and they have not done any better 
in this case. The truth is, the appellants have not, in this case, re- 
butted the facts set up, as defenses to the perforations, in the Tice 
and Cochran patents, as we shall presently show. 

C. 

The case (8 Blatch., 113), cited by the appellants heretofore, is 
one of those old cases found by experience not to be the best law 
on the question. Besides, it does not sustain the appellants’ propo- 


sition, for the Court says: ‘ A decision not upon pleadings and 
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“ proofs, but a decision or opinion on a motion for an injunction, 
“can be hardly claimed to settle the question. 
When the words “hardly claimed” are properly read and con- 


strued they will be foundto mean that in some cases such an 


opinion on a motion can be claimed to settle the 


question. And the present case is such an one, where Judge 
BLATCHFORD’S opinion doves settle the questions decided therein. Be- 
sides, the above case was disposed of on other grounds. 

Again, Judge Wooprurr, in the case cited, does not say an opin- 
ion on a motion is never binding at final hearing, and no Court could 
possibly say so. It would not be a truthful or legal proposition, 
and, where the questions of fact are unchanged, such an opinion 
ought in good conscience to be strictly followed; here such is the 
case. 

Hence, an opinion on a motion can be followed at final hearing 
without violating any rule of law, practice or philosophy. 


D. 


Finally, the Court is always the last and ablest expert on patents, 
and as such Judge BLaTcH¥ForpD’s opinion is entitled to more weight 
than all the other testimony in the entire present case, and 
what is therein said about the perforations being for ventilation and 
ornamentation, &c., has never for a moment been contradicted, and 
cannot be. 3 

Thus, if in no other sense, that opinion becomes expert testi- 
mony for the defense in this case, and was followed, at the final hear- 
ing of this cause, as being the best evidence. 


E. 


We submit it is not only usual and customary for Courts to fol- 
low prior decisions, but it is well settled, at least in the Second Cir- 
cuit, that a decision on a motion is followed time and time again. 

The following cases support our proposition and show that it 
was the legal, right, proper and courteous act of the Court on final 
hearing to respect the judgment and decision of his Honor, Judge 
BLATCHFORD. | 

In Voorhees vs. Bank of the United States, 10 Pei., 449, it was 
held that “‘ wherever a tribunal had decided upon a matter within 
“its regular jurisdiction, its decision must be presumed proper, and 
“is binding until reversed by a superior tribunal. It 
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“ cannot be affected, nor can the rights of persons dependent upon 
“it be impaired by any collateral proceeding.” 

The correctness of an original judgment or decree of a Court 
“having jurisdiction cannot be revised in a co-ordinate tribunal, 
“nor in a collateral action.” See Armory vs. Armory, 12 Am. L. 
Reg., 38. 

And in 2 Abb. U.S. Prac., 151 (3d Ed.), in speaking of judgments 
of Courts of original jurisdiction, it is said: ‘The judgment itself, 
“so long as it remains in force, is evidence of the title adjudged 
“by it Errors committed by the Court, however apparent, can be 


¢ 


examined only by an appellate power.” 


Equity Follows the Law. 


In Smith vs. Lown of Ontario, 4 Fed. Rep., 386, his Honor, Judge 
WALLACE, says: “The doctrine of estoppel becomes of very little 
“ practical value if, whenever a former adjudication is relied on, the 
“former can be distinguished from the second by some variations 
‘in the evidence” (p. 390). 

And in establishing the rule the Court said: 

‘In short, whatever 1s merely matter of evidence becomes of no 
“importance after the determination of the matter in issue.” 

“So in an action against a principal upon a contract made by an 
“agent, where the defendant denies the agency and the judgment is 
‘ for the defendant, the fact that there was no agency is forever 
“establisked for the purposes of future actions be- 
“tween the parties. 

“It may be that the fact of an agency was attempted to be 
“proved, on the trial of the former action, by showing that the 
“defendant had held out the person as his agent, but the conclusive- 
‘ness of the adjudication could not be overthrown in a subsequent 
‘action by proof of a written authority which was not given upon 
“the trial of the former action.” 

In Holiday vs. Pickhardt, 12 Fed. Rep., 147, decided March 
11th, £882, Judge BLATcHFORD, on amotion for preliminary injunction, 

recognized and followed (therein agreeing with complainants’ learned 
counsel, Wr. Dickerson), the decision of the Patent Office in a case 
of interference. | 

See, also, Meyer e al. vs. Goodyear India Rubber Glove Manu- 
facturing Co., 11 Feb. Rep., 891: - | 
Where the rule was laid down that by a prior decision of a case 
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involving the validity of a patent, it was decided that the present 
reissue was not patentable by reason of an earlier patent, argument 
against the propriety of such a decision will not be entertained. 

Rich vs. Close, 4 Fisher’s Pat. C., 279, was a motion for a new 
trial, which was denied, the Court saying : 

‘“T see no alternative but to hold the ruling on the trial correct.” 
In Perry vs. Littlefield, 2 Fed. Rep., 464, BuLATcHFrorD, ©. J., says : 
“A large part of the defendants’ papers on this motion are ad- 
“ dressed to a point not involving anything pertinent to the motion, 
“namely: an allegation that this Court was mistaken in saying in 
“its decision on the demurrer in this case,’ &e. * * * * * 

“TI see no reason now to think that an error was made. No 
‘“sround is seen for doubting that the result arrived at in the de- 
“ cision of this Court on the demurrer was correct.” 

In White vs. S. Harris & Sons’ Manufacturing Co. (Cireuit Court, 
D., Massachusetts, July 19, 1880), 3 Federal Reporter, 161, LOWELL, 
C. J., savs: The articles complained of are made under 
patent No. 221,721, which Judge Blatchford has 
lately said, in refus ng a similar motion, do not, at 
first sight, appear to infringe the patent of the com- 
plainant.. See White vs. Noyes, 2 Fed. Rep., 782, where prelim- 
inary injunction-was refused. 

In Potter vs. Braunsdorf, T Blatch., 97. Dee. 30, 69, Buatcu- 
FORD, J., said: “ This wasa final hearing on Dietline. ssa proofs. 
The Court said: “.7he question is disposed of by the decision in the 
‘“ case of Potter vs. [lolland (4 Blatch., C. C. R., 206).” 

That case (Potter vs. Holland) “was an application for a pro- 
visional injunction,” , 

And in Atlantic Giant Powder Co. vs. Purker, 16 Bilatch., 281, 
the Court reeognized and followed the decision of a 
previous application for a provisional injunction, 
saying: “It is the same powder which was held by this Court 
“in May, 1878, in the case of the same plaintiff against Neptune 
“ Powder Company (16 Blatch., 251) to be an infringement.” 

And the decisions in both cases were again followed in 17 
Blatch., .531, in case of Atlantic Giant Powder Ceo. vs. Ditmar 
Powder Mfg. Co., another application ona motion for an injunction. 

In Pech, Stow & VW ilcox vs. Lindsay, Sterritt & Co., 2 Fed. Rep., 


-688. AcHEson, D. J.: An interference was declared between 


Shepard & Webb, and decided in favor of Shepard. 
Webb acquiesced, and _ disclaimed the invention. The 
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Court says, counsel for assignees of Shepard, who are the complain- 
ants, “contend that the defendants, who are the vendees of L., F. 
“ & C. (Webb’s assignees) are privies to the interference and bound 
“ by the adjudication, and cite in support of this position the de- 
“ cision of Judge Nixon, in //anford vs. Westcott, 16 O. G., 1181. I 
‘“ assent so far as the question of priority of invention is concerned.” 

In Patford vs. sloesceoat 3 Fed. Rep., 199: June 14,1880. Brown 
D. J.: The Court says: ‘ The general principals er to 
“this class of questions are well settled - * ss 
“ When an zssué is made in a case and decided, whether with or 
without trial, the judgement is conclusive between the same parties 
‘in any subsequent action for the same cause, and as to all ques- 
“ tions which were or MIGHT HAVE BEEN raised upon the first trial.” 

Stockton vs. Ford, 18 How., 418; Mallony vs. Horan, 49 N. Y., 
111; Brooks vs. Moorhouse, 3 Ban, & Ard., 229. 

In Goodyear Dental Vulcanite Co. vs. Willis, 1 Banning and Arden, 
568, Judge Emmons, in speaking of the effect of prior adjudica- 
tion by co-ordinate tribunals, quoted with approval Washburn vs. 
Gould, 3 Story, 135. 

“The rule of comity, always observed by the Justices of the 
‘Supreme Court in cases which admitted of being carried before 
“ the whole Court, was 3 to conform to the opinions of each other, if 
‘any had been given.’ | 

“ Numerous citations might be adde d, all showing that, in the 
“ opinion of the most enlightened jurists, we should be guilty of 
‘‘ orossly violating well established judicial usage and propriety, 
‘should we disregard the adjudications already made in the refer- 
‘ence to the validity of the patent before us. cpap 

“ Upon reasons having much influence here, appellate Courts 
often follow a series of adjudications made by subordinate tri- 
bunals, when they have been acquiesced in and have become, in 
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“some sense, a rule of property.” 

See also Putnam vs. Yerrington, 2 same, 237. “‘ The question of 
‘its (the patent’s) validity and novelty has also frequently been be- 
‘‘ fore the Courts. * * .*. In some of them (the suits) * * * 
“the contest was chiefly made on the motion for a 
“ preliminary injunction, but they all seem to have been under 
“the management and control of able counsel, and the results have 
“been acquiesced in by the defendants without appeal. be 
‘ Much deference is due to the judgment of every Court of co- 
“ ordinate jurisdiction.” 

See also Rumford Chemical Works vs. Hecker, same, 351. 
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APPELLANTS’ SECOND GROUND. 
| Facts Different. 


That the facts in this case differ from those presented to Judge 
BLATCHFORD. ; 

This would imply that the Court disregarded the appellants’ 
testimony. | 

We submit this Court cannot enter into the merits of the case 
as presented to Judge BiatcurorD. This would be to bring in new 
and extraneous evidence, and to collaterally retry the case tried 
before Judge BLarcurorD, which would be such a plain violation of 
the well established law as not to require argument or the citation 


of cases. 
APPELLANTS’ THIRD GROUND. 


Same Evidence. 


That Gardner's 2d reissue acknowledges the prior existence of the 
Tice and Cochran patents, and both Tice and Cochran seats were 
worthless. | ; 

This proposition likewise assumes that the trial Court has not 
done its duty, and has not considered the evidence as presented at 
final hearing ; but we have shown by the analysis of Judge WaALLAcE’s 
opinion that the Court has passed upon the evidence fairly and ex- 


haustively. 
APPELLANT'S FOURTH GROUND. 


Worthless Devices. 


That such worthless structures as the Tice and Cochran seats 
cannot “ adversely eftect ” the Gardner seat. 
In this instance the appellants have adhered to their old error 
in misconceiving the object of the Tice and Cochran patents as de- 
fenses, and as considered by the Court, both on the motion before 


Judge BLATCHFORD and on-final hearing. 


Appellants’ View of Tice and 
Cochran Patents. 


These two patents are set up by the 
appellees to anticipate the Gardner seat 
as an entirety, that is, as to material, 
perforations, concavity, adaptibility, 
etc. They are not used simply to show 
that one element, viz., perforation was 


Appellees’ View of Tice and 
Cochran Patents. 


Each of these patents show one real 
element of the Gardner seat as being 
old, to wit, perforations (incidentally 
also that nailing to seat frames and 
adaptibility, ete., is old), but the per- 
forations are the chief things shown by 


old and well-known prior to Gardner. them. These perforations do afford 
Hence, as an entire structure, the 
Gardner seat is not anticipated by 
the Tice and Cochran seats. If the 
Gardner seat is not anticipated by just the same in function and result, 
these patents, then, under our view of whether in the Tice, Cochran or Gard- 
the use of them as defenses, they do ner seat. Hence there is no novelty in 
not adversely affect the Gardner seat. 


ventilation and ornamentation, drying 
out of glue, ete., etc. In a word, a hole 
or perforation through the material is 


perforations in the Gardner seat. 

The value and utility of the seat 
does not depend on the holes or per- 
forations, but on the material used. If 
tin and rubber, gutta-percha, etc., tear 
the clothing or are unhealthy, use 
three-ply veneer. It is old—known 
since 1850. 

Hence the Tice and Cochran patents 
do adversely affect the Gardner patent 
| by destroying novelty of one of the 


| essential elements. 


It has been the failure to grasp the real merit of the Tice and 
Cochran patents, as above illustrated, that has made the erroneous 
impressions on the appellants’ minds. 

We never said they fully anticipated the Gardner seat as an en- 
tirety, and our expert, Mr. Hyde, was clear and exact in stating just 
what we here maintain (Record, page 343). 

Against this sound theory as to the perforations in Tice and 
Cochran's seats not a word has ever been said, but the appel- 
lants’ entire attention was directed towards the ma- 
terial and showing that the material would sag, split, 
etc. This was no answer to the holes, ornamenting and 
ventilating these seats just as in Gardner’s seat; and from the 
nature of the case there was no answer to be given, hence their 
silence on that point. 

See cases of Bliss vs. Brooklyn, 10 Blatch., 521; Crouch vs. 
Speer, 6 O. G., 187; Morgan vs. Seaward, 2 M. & W., 562; Boulton 
vs. Bull, 2 H. Bl.; 478, Manton vs. Manton, Davies Pat. Cases, 348. 

These cases clearly hold, as is stated in Manton vs. Manton, 
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supr gat the patent should show that the invention 
“* *« * is not only new, but that it is useful to the 
** public.” 

This case very strongly sustains the opinion of the Court at final 
hearing, to wit : 

The Court said, independently of Judge BLATCHFORD’s opinion, 
after citing the Mayo patent : 

“ It is difficult to see how there was any invention in Gardner’s 
“seat. Gaadner merely applied a process that was old, to a mate- 
‘rial that was old, to obtain an old form.”’ 

Here it is plainly held Gardner’s invention was not new, and 
this brings it within Manton vs. Manton. It requires the newness 
as well as the utility ; neither alone will answer the requirements of 


the law. 


APPELLANTS’ FIFTH GROUND. 
Reissue and Original not alike. 


The appellants must claim that the Court erred in deciding the 
second reissue to be for a different invention from the original 
Gardner patent. 

Ist. Our answer to this proposition is that the Court did noth- 
ing more than to construe Gardner’s patent, and it is the province 
of the Court to do so. | 

In Jennings vs. Kibbe, 10 Fed. Rep., 669, the plaintiffs put in 
evidence the patents and an exhibit of the infringing article, and 
the defendants took no testimony. 

The Court personally compared the infringing article and the 
patents, and, finding it infringed, directed a decree in the usual 
form. 

It was decided likewise, that the construction of the claims of 
a patent is a question of law exclusively for the Court. Ransom vs. 
Mayor, 1 Fish., 252; Dunbar vs. Myers, Dec. Com. of Pts., and U. 
S. Cts., 1877, 140. 

In Putnam vs. Tinkham, 4 Fed. Rep., 411, the Court says: “A 
“ comparison of the two patents shows, etc.,” the reissue. is void, 
because tt is on its face for a different invention from that which 
‘ was embraced in the original patent,” the Court evidently person- 
ally comparing the paige In this case the Court simply decided 
as was done in Root vs. F. N. Welsch Manufacturing Co., 4 Fed. 
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Rep., 423, that the supposed invention was no part of the thing 
patented. 3 
See also American Whip Co. vs. Hamden Whip Co. et a/., 4 Fed. 

tep., 936., decided 1880, which supports our proposition that it is 
the province of the Court to construe the patent in all cases. See 
also The Clark Patent Steam and Fire Regulator Co. vs. C. W. 
Copeland, 2 Fisher, 221. 

‘The general words of the claim in respect to the scourer are, 
‘“ therefore, to be construed as limited by any particular description 
“found in the specification.” Knox vs. Murtha, 9 Blatch., 205. 

The same rule applies to the drawings. 

2d. Again: All that may be said about the title to Gardner’s 
patent and the words used in said title are very unimportant, for the 
reason that the Patent Office voluntarily gives a title to the appli- 
cations as presented, and the title is no part of the mvention, but 
given simply to classify the patents. 

In Bell vs Daniels, 1 Fish., 372, it is said a patentee is not con- 
trolled by the title of his patent, but the patent, the specification 
and the drawings are all to be examined, and are all to have a fair 
and liberal construction in determining the nature and extent of the 
invention. 3 

3d. It is consistent for the decision to say that a chair seat is no 
less a seat because it has a frame, and Gardner assumed that every 
one knew as well as he did that every seat had a frame, as a part of 
it, without which it was not a seat. Hence, he included the frame 
in his invention. : oe 

Ath. In citing from Gardner's original specification, the appellants 
omit to cite: “ The veneers rest upon a shoulder, 7, of a frame, F, 
“ which surrounds them.” And also to emphasize the words in the 
claim, ‘“ All substantially as set forth and for the purposes speci- 
fied ;” when these are considered they will be found to include in 
the claim the “‘ frame F” above referred to. 

That this is true we refer to the 3d and 4th claims of the Ist re- 
issue 7203, where the combination was “ with the frame of a seat,” 
etc., showing Gardner wanted to hold the frame as part of his 
original invention. 

We also cite the appellants’ expert, Mr. Kittle, to show that this 
construction is fair, where, at page 244 of the Record, he introduces 
into the claim, by means of these words, the element of ‘“ adapta- 
bility ” by unskilled labor. 
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APPELLANTS’ SIXTH GROUND. 
Gardner’s Original had a Frame. 


The sixth supposed ground of the appeal hingeson the ground 
preceding, in the attempt to show that Gardner did not have a 


frame as part of his original invention, and that it was an error 
for the Court to hold that he did. 


A. 


If the appellants are right, where did Gardner get his frame 


from, which he claimed in his first reissue, No. 7203, in the 3d and 
4th claims? Either those two patents were for the same or different 
inventions. If for different inventions, then we insist the 2d reissue, 
No. 9094; is void, as the reissue of a void reissue; for the first re- 


issue is plainly void if it is for a different invention from the 
original patent. 


B. | 
The fact cannot be overlooked that in everything—patent, draw- 
ings and model—Gardner put on 


 . 
vented it and meant to keep it 


qe LL 


rame to his seat, showing he in- 


It is strenuously denied that Gardner nailed his first seat on to 
the top of the frame. He did not dare to deny it. He did not 
dare to say he put it on as any unskilled laborer could have done. 

Gardner was a skilled workman, as all his testimony shows (Rec- 
ord, pages 67-88). 


At twenty years of age the foreman in a pattern factory (Record, 
page 67). | 

And as a journeyman “capable of taking charge or any kind of 
woodwork ” (/dzd.). 


We call especial attention to page 70 of the Record, where Gard- 
ner answered the question : 


“22 Q. Under what action did you seek to save such material 
from splitting ? ; 


‘A. From jumping on it and shrinking; any pressure whatever 
on it that would make it split. 


“23 Q. Did the influence of nailing a seat to a chair 
frame enter into the same idea? 


a 
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‘Yes, sir; that is the reason I nailed the first one right to a 
chair, and I found it made the old chair frame stronger.” 

We submit from the above questions and answers only one con- 
clusion can be drawn, and that is that Gardner meant his seat to 


have a frame, in order to prevent the seat from splitting, and under 


that “ influence” he nailed it to a frame, quick as he could. 
tecent discovery has brought out the fact; the frame can be 
dispensed with ; not so, however, when Gardner invented this seat. 
This is where the adaptability by unskilled labor has destroyed 
this patent. 


APPELLANTS’ SEVENTH GROUND. 
Ignorance as New Matter. 


The last reason foran appeal, the weakest of them all, is, that if 
Gardner was ignorant that his seat could be adapted and fitted by 
unskilled labor when he invented it, yet he could claim this in a 
reissue. 2 

This being a question of law, we review some cases on this sub- 
ject. 
~ 1.—Putnam vs. Yerrington, 2 Banning & Arden Pat. Cases, 243: 

for a bottle stopper—requiring the stopper to be attached to the 
bottle, but the bottle was no part of the invention. 

The Court held simply that the reissue could rest te the inven- 


tion, butit also said, page 243: 


* By the introduction of new matter I understand 
‘such an enlargement of the original specifications 
‘or claims as to include combinations or results 
‘* which did not necessarily flow from the invention 
‘** as originally stated and described.” 


We contend Gardner did enlarge his reissue by introducing a 
new element of invention—not a result—and this is ap- 
pellants’ testimony. 

This case supra decides : 

(2) Courts of co-ordinate jurisdiction follow each other's deci- 


sions. 3 

(6) Change of material is not patentable | 
(ce) It isthe invention of what is new and not the ar- 
rival at comparative superiority “ or greater excellence in that which 
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‘“‘ was already known, which the law protects as exclusive property, 
‘and which it secures by patent.” 

This case is applicable to sustain the decision of this case at final 
hearing, wherein it is held Gardner’s seat is not new, although it may 
be superior to other seats. 

Potter vs. Stewart, 18 Blatch., 561: 

The patent was for an Improvement in Sewing Machines. Here 
the machine was patented as an entirety, and the Court said : 

“It is of no consequence that the reissue states, 
“ &e., * * * provided the said combinations in fact 
* existed in a machine made according to the draw- 
‘ings and description in the original patent,” &c. 

We emphasize two things: : 

(2) The machine was iz fact found shown and’ described in the 
original patent. 

(>) Gardner’s “adaptability” is confined to a seat frame having a 
rabbet, in the original. Depart from this and you leave his inven- 
tion. 

The case cited is really on our side when it is analyzed. 

Now, in these cases, not a word is said toshow that ignorance at 
the time of invention of a material element of invention could after- 
wards be supplied in a reissue. | 

On the other hand, we show such ignorance cannot be subse- 
quently supplied. 

Sarven vs. Hall, 9 Blatch., 524: 


“ Nothing can be legally claimed in the reissue which does not 


“ appear either in the specification * * *  orin the drawings or 
‘in the model, even though it IWASs, an Fact, the invention of the pat- 
ee 


‘ entee.” | 
Judge SHIPMAN, in the case of Atwater Mfq. Co. vs. Leecher Mfq. 
Co., 12 Fed. Rep., 608, where the reissue claimed “ the forming dies” 
and the original patent was for @ series of dies, although it was ap- 
parent that the forming dies were the invention of the patentee, says: 
“The section upon the subject of reissues prohibited the introduc- 
“tion of ‘new matter’ into the specification, even though the new 
“matter was the invention of the patentee and was inadvertently 
omitted from the original specification.” 
And the Court cites and approves the opinion of Mr. Justice 
BRADLEY, in Powder Co. vs. Powder Works, 98 U.S., 126, where he 
savs thatthe Legislature “ was not willing to give him (the inventor) 


“the right to patch up his patent by the addition of 
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** other inventions which, although they might be his, 
‘‘*had not been applied for by him.” 

The same learned Justice defines “new matter” as ** new, 
substantive matter.” This is the character of the adaptability 
in the reissue. ) 

(See also Siebert Cyl. Oil Cup Co. vs. Harper Lubricator Co., 4 
Fed. Rep., 328.) < 

Kerosene Lamp Heater Co. vs. Little, 3 Ban. & Ard., 312. 

And Gill vs. Wells, 22 Wall., 1. | 

So in /2ich vs. Close, 4 Fish. Pat. Cs., 279, it is held : 

“An inventor must be taken to know of what his invention con- 
sists, and his patent does not secure to him the exclusive right of any- 
" thing 11107 € than he claims to have invented.” 

Gardner did not show or claim “ adaptability.” 

J. B. Sheriff & Son vs. A. Fulton’s Son & C., 12 Fed. Rep., 136: 

This case shows that where a lapse of several years exists be- 
tween the original and reissue, and a claim is granted in the reissue 
sweeping in its terms, even if allowable when the original was 
cranted, yet the reissue is void. 

This is decisive against the appellants’ position. 

Kells vs. McKenzie, 9 Fed. P., 284 : 

Decided by Judge Brown, Nov. 7th, 1881, holds : 

A reissue is not valid for everything which might 
have been claimed in the original patent, nor does its 
validity depend wholly upon the fact that the new features attempted 
to be secured thereby were suggested in the model, drawings or 
specifications of the original patent. 

And in 7Zhomas vs. Shoe Machinery Mfg. Co., 3 Ban. and Ard., 
558, 1t was decided : 

When material interpolations are made in a reissue, they show 
that the Commissioner exceeded his jurisdiction, and in such case 
it clearly becomes the duty of the Court to declare the reissued pat- 
ent void. , 

Hayes vs. Seton, 12 Fed. Rep., 120: 

Decided April 26th, 1882 : 

Shows what new matter is in a reissue, and that if Gardner had 
a right to this feature of adaptability he lost it by delay, within the 
decision of Aliller vs. Bridgeport Brass Co., 12 O. G., 667, that is, 
he dedicated it to the public and kept only the frame seat. 

Johnson vs. Flushing and North Side R. R. Co., 12 Fed. Rep., 639 : 

U.S. Supreme Court decided May 8, 1882: 


Mr. Justice Woops says: “ Where it is shown that the invention 
which appellants contend was covered by the original patent had 
‘“‘ been in general use long before the date of its issue, the patent is 


¢ 


invalid.” | 

So, again, the Supreme Court has in principle affirmed the de- 
cision of this case, for the reason that Gardner’s original patent can- 
not be construed to cover the device claimed in the reissue. Be- 
sides, the laches in applying for the reissue is fatal to it. 


Defense not Exhausted. 


Let us look at the additional defenses to which the Court might 
have alluded, and it will be plain that the defense is by no means 
exhausted. 


A. 


Instead of Tice and Cochran Patents on Perforations, those to 
; Bramhill, 
Farmer, 
Pratt, 
Belter, 


can be substituted, and all are in evidence. 
B. 


On material can be used 
Belter’s two Patents. 


C. 


On concavity can be added to Bellows’ Patent those to 
Tice and 


3ramhill. 


Baillie Back. 


The appellants seem to overlook the Baillie chair back. 

This is a complete defense in itself, and if the Court has decided 
against the evidence in this case, why are the appellants so silent 
on this point, for certainly the testimony was unqualifiedly strong 
against this chair back, if we consider that testimony from the ap- 
pellant’s standpoint. 
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Silence concerning this back is an effectual admission of its 
power and worth as a complete defense to the Gardner patent. 
Should that portion of the opinion of the Court remain, refer- 
ring to this Baillie back, it would be sufficient to dismiss the bill. 


Appeal Dismissed. 

Any supposed error of the Court below as to the facts or the 
law, should be seriously considered before the decision at final 
hearing is disturbed, as the appellee, resting on the decision below, 
is justified in deeming himself secure against damages, his rights 
since the decision being based thereon, ought not to be disturbed in 
a clear case like this by a reversal. 

The equities so greatly preponderating against the appeal, the 
decision of the Court below should be affirmed with costs. 

JAMES P. FOSTER, 
Counsel for Appellee. 
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DICK E. ARROWSMITH VS. AMELIA HARMONING, &¢., ET AL, 
1 Writ of Error. 
UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the State of Ohio, Greeting: 


Q the record and proceedings and also in the rendition 
of a plea which is in the said supreme court of the State of Ohio be- 
fore you, or some of you, being the highest court of law or equity of 
id State in whie hoa decision could | be had in. said suit between 
Dick EK. Arrowsmith and Amelia “pair as administratrix of 
the estate of John Frederick Harmoning, deceased; Amelia Harmon- 
Ing, Lydia M. Harmoning, William I’. Harmoning, Carl H. Har- 
moning, and Fritz H. Harmoning, wherein was drawn in question 
an authority sicaseinne under the State of Ohio by the probate court 
of Defiance county, State of Ohio, on the ground of such authority 
being repugnant to the Constitution of the United States, and the 
decision of the said supreme court of the State of Ohio was in favor 
of the validity of such authority, and wherein was drawn In ques- 
tion the construction of the first section of the Fourteenth Amend- 
ment of the Constitution of the United States, and the decision of 
the said supreme court was against the title, nght, and privilege of 
the said Diek E. Arrowsmith, claimed under such section of said 


amendment of the Constitution, a manifest error hath hap Pe ned, to 
the great damage of the said Dick KE. Arrowsmith, as by his com- 
plaint appears, we, being eacte toa het the error, 1f any hath been, 
should be duly corrected, and full and speedy justice done to the 


parties aforesaid in this behalf, do command you, if Judgment be 
therein given, that then, under your seal, distinetly and openly, you 

send the record and proceedings aforesaid, with all things 
Z concerning the same, to the Supreme Court of the United 

States, together with the writ, so that you may have the same 
at Washington on the first day of the next term, in the said Supreme 
Court to be then and there held, that, the reord and proceedings afore- 
said being inspected, the said Supreme Court may cause further to 
be done therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Lihue ve Justice of the 
said — reme Court, the third day of October, inthe year of our 
Lord one thousand eight hundred and ial ty-five. 

rSeal | f the Cireuit Court, South’n Dist. of Ohio. ] 

b. R. COWEN, 
Clerk of the Cirewt Court of the Unated Slates 
for the Southern District of Ohio. 
Clerk’s fee, $50, paid by pl’ff. 
B. Rk. COWEN, Clerk, 
By THOMAS CORWIN, Dep. 


Allowed. 
SELWYN N. OWEN, 
Acting Chief Justice, Supreme Court of Ohio. 
1 — 1106 
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Z DICK E. ARROWSMITH VS. AMELIA H ARMONING, &C.,-ET AL. Me 


[Endorsed :] Filed Oct. 3, 1885. In supreme court of Ohio.. J. | 

W. Cruikshank, clerk. 

3 (Citation. ) 

The United States of America to Amelia Harmoning, administratrix 
of the estate of John Frederick gg erase deceased; Amelia 
ine. Lydia M. Harmoning, William F. Harmoning, Car! 
H. Harmoning, and Fritz H. Ha rmonin o, Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washigton on 
the first day of the next term thereof, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the State of Ohio, 
wherein Dick E. Arrowsmith is plaintiff in error, and you are de- 
fendants in error, to show cause, if any there be, why the judgement | 
rendered against the said plaintiff in error, as in the said writ of 
error mentioned, should not be corrected, and why speedy Justice 
should not be done to the parties in that behalf. 

f 


t 
W:tness the Honorable Selwyn N. Owen, acting chief justice ol} 
ss ae ie 4] he oat ¥_s TS ES Ge wes oe, A 
the supreme court of the state of Ohio, this th rd Clay of October, 
} : 


| 
in the year of our Lord one thousand eight hundred and eighty-five. 
SELWYN N. OWEN, 
Acting ('}, lef Justice. Sup. (Jovy of Ohio 


. > 7 ie eae fe Ca : 
4 Pro-fi OF service of Crtation 


Service of the within accepted this 5th day of October, A. D. 1885, 
at Defiance county, Ohio. 
HENRY bB. HARRIS, 


(sne of thre Ait’s for Defendant in Supreme Court of Ohio. 


D Petition in Lrror to the District Court of Defiance County. 


[In the sup! » Court of the State of Ohio. 
Dick E. ArrowsmiTtH, Plaintiff in Error. 
: Us. 

AMELIA HARMONING, as Administratrix of the Estate of Jonn Frep- 
erick Harmoning, Deceased; Amelia Harmoning, Lydia M. Har- 
moning, William I. Harmoning, Carl H. Harmoning, and Fritz 
H. Harmonin 9, Defendants in Error. 

Said plaintiff in error says that in the case of himse by his next 
aad, RT Evans, plaintiff, against John Frederick Har moning, 
defendant, in a suit therein pending at the May term, 1882, of Pei Sm a 
court of common pleas of said ¢ sph judgment was rendered 


against said plaintiff and in favor of said de fend: ant: that on peti- 
tion in error to the district court of said county, at its March term, 
A. D. 1885, the said district court affirmed said judgment and _ ren- 
dered judgment against the said plaintiff and for the said defendant. 

This plaintiff in error further says that since the said judgment 
of the district court aforesaid was rendered he has become of ful] 
age, and now prosecutes this action in his own right; also 


“PRG 
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DICK E. 


That since the said judgment of the said district court the said 
John Frederick Harmoning has departed t this No Idea eect 
surviving him the said defendants in error, Amelia Hermontig, is 
widow, and who, if this court shall affi m the ju de the said 
distriet court, is entitled to dower estate in the lands was bie estate 
In the petition described, and Lydia M. Harmoning, William F. 
Harmoning, Carl H. Harmoning, and Fritz H. Harmoning, his sole 
heirs at law and entitled to the next estate of inheritance in said 
lands and real estate if said judem nt be affirmed; that all of said 
defendants, said heirs at law, are minors, said Lydia ME. alle 11 
iam I’, over the age of fourteen years, and said Carl 
under the ALC of fourteen Years. 


rm ° = = ’ : ; 
hat said defendant in error, Amelia | ioning, has been duly 
ap point ted and qualified as adi MIS] gf BS ay estate of said 


6 John I’rederick Harmoning, deceased, under and by virtue 
of the order of the probate court of said Defiance COUNLY. 
This plaintiff in error. files herewith a transcript of the journal 
ntries of the judgment and order of th aid district court made 
alk etcdonel leew d case and the original papers therein, and he 
SaVvs there 1S error 1 the judgement reeord and proe edings of said 
district court in this, to wit: 
That the said district court should have reversed the yu Sa 


ment of the court of common pleas in said case instead of afirming 


It. 
2d. That said district court should have rendered judgment for 
the plaintiff therein instead of for the defendant. 
od. That by affirming the judgment of the court of common pleas 
et ee ee ee eee 
his right of trial by jury, contrary to the provisions of the constitu- 
. — ] 


sais alt ie Peale, Gack cenereek 2 his property without due process 


of law, contrary to the provisions of 
States of America. 
Wherefore this plaintiff in error pravs the court that summons 


' J } ay } ; ° j 1 
May ve duly served On} the said defendants 1n error to dppealr and 
as ; aS ae need ul Bo e4 
rest rt his petition in error; that if this court shall be of the 
opin ion the interests of said minor defendants req Ulre It, a PuUual ‘dian 


} ¥ ry . ——— ] '¥ . ] Y icxr wf ‘ » 
ad litem may pepe ater lor sald minor daerendants, and that the 
e | 


said judgment of the district court and of the court of common pleas 
may be reversed and this plaintiff in error restored to all that he 
has lost thereby. 

NEWBEGIN & KINGSBURY, 

ALEHA. S&S. LATTY, 

lit’ ys for Plaintiff nN KMrror. 
THE STATE OF OHIO, | 
Defiance County, ( ~ 


Henry Newbegin, one of the attorneys in the above-entitled peti- 
tion in error, being sworn, says that the s said plaintiff in-error is a 


‘ 


CA 


1 
non-resident of the State of Ohio and not now here present, and 
afant says that the matters of fact set forth in said petition are, as 
he verily believes, true. 


HENRY NEWBEGIN. 


ee at tins sania nine 
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Sworn to before me and in my presence subscribed this 15th day 
of December, 1883. 
RALPH L. RAINBOW 
Notary f bl 


Judgiine nt of Destrict Court. 


~] 


And thereupon said cause was submitted to the court upon the 
+ | eonrt 


pleadings therein, the judgments, orders, and findings of the cout 


below, and the bill of exce ptions: and the court, being fully advised 
in the prone: do find there is no error in the proceedings, find- 


? 
i 
] 
i 
i 


ings, rulings, or judgments of t 
W herefore t Is ordered and adjudged by the eourt 
said judgment of the court of common pleas be, and the same Is 
here by, affirmed, and that said defendant recover of sald plaintifi His 
costs herein expended, taxed to $ 
And it is further agers that a special mandate be sent to the 
said court of common pleas to carry this Judgment into executl 
To all of which findings, orders, and juudgments of said court 
said plaintiff, by his counsel, did then and there and does now ex- 


cept. 


ie court of common pleas thnereln. 
herein that 


,}) 
itil 


THE STATE OF OHIO, } 


- SN 


Defiance ( ate } 


[, Jno. ee. ETON, clerk of the common pleas a district COUTTS 
within and for said county, and in whose custody the files, journals 
and records of said court are required by the laws ot the Stat O} 
Ohio to be kept, hereby certify that the lo regoing is taken and 

opied fr the} 5 ? 4) fi baa +] ern A 
COP lec irom thejournal of the proceeaings le QUStrict court W1th- 
in and for said county, and that said “saa Se ecopv has been com- 


pared by me with the original entry on said journal of said court 
and that the same is a correct transcript thereof. 

in testimony whereof I do hereto subscribe my name officially 
and affix the seal of said court, at the ecourt-house in Defianee. in 
said county, this 17th day of April, A. D. 1883. 


[SEAL. ] JNO. P. CAMERON, Clerk. 


~ Petition wn f OMMON Pl La. 


The said Dick Evans Arrowsmith, by Rinaldo Evans, who is ad- 
mitted by the court here to prosecute for and on the behalf of the 
aforesaid Dick Evans Arrowsmith, who is an infant under the age of 


twenty-one vears, as the next friend of the said Dick Evans Arrow- 

smith, plaintiff, hereby complains of the said Sorts rederick Har- vee 
moning, defendant, for that the said Dick Evans Arrowsmith is 
seized in fee-simple of the following-described lands and tenements— 

that 1s to say, the whole of section number thirty-six, in township | 


number four north, of range number three east, containine six 
hundred and forty acres of land, more or less, in said county, save 
and except therefrom a strip or tract of land of one oe d feet in 
width, in the southeast quarter thereof, now used and ecupied by’ | 
the Wabash, St. Louis and Pacific Railway Company as ind for the 
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Finding of Facts. 


On the 22d dav of July. A. D. 1869, Dick Evans Arrowsmith was 
a minor of the ave of six years, and a resident of sald Defiance 
county. ' 

On the day last named and for a long time prior thereto the said 
Dick Evans Arrowsmith was the owner in’ fee-simple of the lands 
deseribed in the petition Wn vai Case On that day Edward H. 


Gleason was the duly appointed guar rdian of said minor, and as such 
en : ' . A ; . " ion } 
filed in th probate Court ¢ sald ERY a petition in due form, the 


object and prayer of which was the sale of said real estate, with all 
the other real estate of which said minor was then the owner In fee- 
simple, for the maintenance and education of said ward and the 
paymentof certain indebtedness of said ward. Such proceedings were 


lawfully and duly nad bY and before sald probate eourt as that 


] ; So er ee oe 7] 

thereafter the said court duly confirmed and ap proved all a} ‘ ralSe- 
‘ae a ee ee) eer ie, ee pm Oe aa . hy 

ment oF sald tands theretofore quiy Made in sale proceedin 5 DY 


appraisers qaduiy tnereunto appointed. hereupon t he said bat 


court proceeded to and did find and order as follows, to wit: “Said 
Kdward H. Gleason having, upon pia appa ge ntas such guardian, 
given bond with reference to the value and sale of the said real 
estate of his said ward, which caae Is now adjudged to be sufhierent 
for the purpose hereof, therefore the giving of additional bond 1s 
hereby dispensed with, and thereupon, without ordering or requiring 


id ouardian to oive any further or additional bond, and without 
any such additio nal bond having been given, the said probate court, 
on the 10th day of November, A. D. 1869, ordered said ouardian LO 
ic thereof at private sale, but at not less 
than the apprals ‘d value thereof, and upon the terms of one- 
1] third eash in han id on the day of sale, one-third in one vear, 


er (Pi teie te ton cannes with iniarak maeahie annually 
ANG ONe-LNITaG Il) CWO Vears, WIth interest cathy annu Uy, 


] ee oe a ) 
ianas O}] aby }) arecei 
7 
} 
] 


— 


. . fa) aa . 4 ; ] ’ . 1 - . > , : \ 
and the deferred paVinentus tO ve secured by mortgage on the & ‘en- 
° ri a p f > - ; ee: be mr ; ah s ’ ie 
ses. hereafte) the said VTuardian, pursuant to sald order of said 


probate court, sold the said lands described in petition herein to t 
said defendant at the dates, for the sums, and of the number of acres 
following, to wit: On 15th day of November, 1869, 153.95 acres, for 
$1,537.50 : on the 3d day of May, 1873, S/ ACres, for $812.10 : Ol} 
the 4th day of December, 1874, 400 acres, for $6,000. And upon 
such sales being reported to and approved and confirmed by said 
court and 1 a cosin the order of said court in that behalf made — pro- 
ceeded to and did execute in due form and deliver to said defend- 
lan, purport Ing by their terms and recitals 
to convey in fee-sim pl ie title and interest which the said ward 
theretofore as afors ones ne held and was seized of, in, and to said 
lands to the said defendant, who thereupon paid and secured to the 
sald guardian the | hase price of said lands according to the terms 
f the order of said court. . Thereupon the said defendant entered 
into the possession of said real estate and remained so in possession 
thereof up to and until the commencement of this action, havingin 
no manner aliened or disposed of any interest therein. 

As conclusions of law from the premises, the court finds that the 


eo5 : wait 
ant his deed as such guar 
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said plaintiff was not, but on the contrary: the said defendant was, 
at the commencement of this action, seized in fee-simple of the lands 
described in the petition in this cause. As further conclusions of 
laws the court finds that the said plaintiff was not, but on the con- 
trary the said defendant was, at the commencement of t | 

entitled to the possession of said lands. It is therefore considered 
by the court here that the said defendant go hence without day and 
recover of the said plaintiff his costs herein taxed. 


Ms action, 


[t is further ordered that the said plainti 


or in default thereof that execution Issue therefor. 
ey To all the findings, conelusions, orders, and Judgmenta 

above recited the said plaintiff, at the time, duly excepted 
and presented his bill of exceptions herein, which is allowed, signed, 
sealed, and ordered LO be made part OT the re rad herein Lnd 
thereupon the plaintiff moved for a new trial of this case for thi 
reasons therein stated; which motion was overruled by the court 
to which the plaintiff by his counsel excepted, and his bill of ex- 


ceptions was signed and allowed, as hereinabove set forth. 


Motion for New Tria 


Pe ieee ae a :, aoa 1 Krrsly .C 1 fan o 
said plaintifl moves the court to set aside its NMnaings, ana for a 
new trial of this cause for the following reasons : 
1. Error of law OCcCUrring during the trial, 1 refusing to admit 
testimony offered at the tnal ainti | 
} 
excepted. 
*) TT] of {ho an rT a 7 f° e wo adc fann } hx the aniset anauncntParu 
fad o ilat Live COT USIONS i iawvw CAw i ( tid i vial LU tht ci f COD .Lrary 


to the findings of fact, and not the law of the case. 


‘> Th aa , , : . } vat be Le. > 7a + we, y ‘ + | Lot - i ree 1 
0). i ludgement O} the court 1S Conwurary to the lay Oi bil aeene 
i TI ijdoment ae Tate nia hould | \ rm ft { ledntift 
ake ie aececceaen iit Ol Lid COUT OUI cL v < WCC LI | Like Diam 
/ <4 
° . i" ‘ y } i : }. 4 & = i : } 7 = } a " 
instead of for the defendant, upon the tactS aS founda bv the court 


and the law of the land 


Bill O} Exe ptions. 


> ° : — , oR ] (° 2 eae te Sees BB : 7 co’. . 
Be it remembered that on the trial of this cause the said plaintiff, 
to Maintain the issues on his part, offered in evidence the writing 


hereto attached marked ° A and made part Liereol which Was 
received: and considered by the court, except the following words 


of the certificate endorsed upon the said copy of bond, to wit: “And 
only one given by said guardian, as appears from my records,” 
13 which were excluded from consideration by the court as in- 
complete, to which exclusion the said plaintiff ai the time 
duly excepted. | 
The said Exhibit. “ A” was the only evidence offered upon the 
trial upon the subject of the guardian’s bond, except the recital from 
the records of the said probate court, which is set forth in the find- 
ing of facts of record in this cause, to which reference is hereby had. 
Upon request of said plaintiff this his bill of exceptions is allowed, 
signed, sealed, and ordered to be made part of the record herein. 
Attest: — SELWYN N. OWEN,  [sEaz.] 


Judge of said Court. 
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That the said court of common pleas erred in overruling and 

In not sustaining the plaintiff’s motion for a new. trial of f this case. 
4th. That the said court of common pleas erred in render- 

15 Ing J idgment for the defendant in error and against this 
it eH in error, when, according to the law and the facts, 


l 
} ] yrtrp } yenn sr) } 1}, ‘4 | tor thie 7 ‘ 1? ft ® 1 s ys . st 
l nave JCC I’ na red A\/ 1 LIS pHialntl A ali¢ agalns 


_ 


Wherefore the plaintiff in error prays the court that the said ju “Shed 


A « 
ment of the court of common pleas be reversed and this p laintiff I 
] } 4 H } 4 3 
stored to all that he has lost thereby 


& KINGSBURY AnpD 


Att’ys for Plaintiff in Error. 
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| a : - }y creh a 117 . in hea ician af 
l. Where there has been such acquiescence In tne decision of a 


va ie) | » 7? . . 4 > Cy 7 ; . ov , - es | a ] aa onnier i 1] - 
court that it has become a Fuie O} property, Sucn decision Wlil not 
: | oad ] ¢° oe Se ae wee Me ma a | . nr ite nloariv 
pe overruled unhiess 1t violates TunagamMentalt principies, Ol is clearly 
J z ] . - = 
wrong and miscnievous 1n its consequences 
~) \} wh, yr at th >\} lL. vat of 2 . +h al, myiT « (y11¢ eolian + + | 
4 £40h OFGCr O1 tile probate court for the saie oY a guardian of the 
a ogee as ae cal PRD. SM FP ees: ae 1) es 
real estate o Nis ward, where the bond provided for 1n the statute 
i 
‘ 3 | Prep ; ¢) > ¢ 3 > = i Se 4 « (ao) ad LOO . ch 
( =m i. 16, Se Zi. ZO: Kev. potat. | S$ 6200, OZ2ZO0) 18S not Fiven 


we 
le a 

.} a ert? \ : + + : j 4 . . . 3 — == a ° 
hough it mav be erroneous, 1s not vold. Mauarr v. Parrish, 26 


‘ 2ey se 
110 St. 636. fol 


} 


] , } ; 
iowed ana approved. 
< Tieser to the district court ol f Defiance county. 


ae coe 


4 ‘ ° . . a | . 
16 Upinion of the Court. 
is ci , . ‘ yay yy 7 2 —— | © )i° 1 > ‘4 Te ’ . . . i ’ ; 
Okey. J.: In Mauarr v. Parrish, 26 Ohio St. 636, 11 appearet that 
P 2 
ace ala roy in At . . oatey' a me oe le ~ eee ee ae? be: 
the probate court Ol mwawrence COuncy, ili LOO4, appointed a cuardian 
. th 1, OR PG Re CAN. A ei BSL 
ss minors; that the guaralan gave bonds at tne time of Nisa ippoint- 
\ i ak be } j " , : ek tear } } ’ ~ + ‘7 ‘ y ’ of 7 : << 
m in usual form as prescribed Dy statute (1S. & OC. O71, § 6: 
% " . 4D lt 6 . ? : 7 Fe LL, Cl, } badd, i h « as) . 
ioe. Stat. § 6259); that in 1866, he filed a petition in that court, 
} oy 1) ? lay f le 17} } ry] i t hy r 19 | rote of hi: lo = 
ootaines ali OTQGe!I QO! Sait and SULU. lit ICali GSta Ul Ui Lis \\ Fafa wit 
: | . i } - ‘ : } Yy > Bs i] ‘ ‘ 
out @iving tie additional bonds provided fot by LLC ninhastes the 
es = 5. 
probate court finding “the bonds already given by the guardian to 
[ 1444 1) \ va a tT YT ! | 4) } Ty i ae hy , 
IC sul ht ANd tnis LAL 4 4 ta ioe oe LLLIC OU Liit purcnasel 
4a) 1; - oes | Rta : — 
Phat « ase 1s directly 11 Dollt i tie ACts 1 tHe two cases were 
Me eee lE th pete, weed the natn tn) bolle eae: steals 
SU] MbLatiitiadili \ Lilt Samhie, Ali Lit PLOUCCeCUllivs Ail WOLLI were unael 
e - 
‘ ) sty : -. : ’ : a . ] ' Rak ’ ” \ cy : | a 
statutory provisions WV hich are the same, except in a siIngie particu 
: | oe Pe), to : ee 
lar ne lMMportant LO the ease pbetore u Le. Ger 670, 681: Rey 
’ OL > } ce : — ] . - Be 
Stats., $$ 6254650] Che statute which governed the proceeding In 
1» ese { ] . F 
Mauat Parrish provided (18. & C., 671, § 6) that upon the ap 


the State of Ohio, in double the amount of the personal estate be- 
A 

longing to said minor, ans ross amount of rents that 

. J } -¥ . H 4 "ae : 7 nid ° . : 

will be probably received by the guardian from the real estate of 


said minor —— his or her minority, which bond shall be con- 


ditioned for the faithful discharge of the duties of said person as 
2—1106 
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give additional bond whenever, in the opinion of said court, the in- 
terest of the ward of such guardian shall demand the same.’ The 


guardian may obtuin authority to sell the real estate of his ward 
under certain circumstances. The application must be made by 
petition, which may be filed in the probate court. § 24. “Upon 
S th petition being filed, verified by the oath of t the guardian, the 
court shall order the petitioner to give notice to his ward, who wha il] 


be defendant to the petition on he filing and demand thereof, 

L7 and the time. when the same will be heard, in such manner 
as to the court shall seem reasonable and proper.” 

§ 25. “At the time appointed for the hearing of said petition, and 


being satisfied that the notice named in the last preceding section 


has been @i\ ind that such real estate ought to be sold, the court 
. 17 j ’ , } oe ; y } » =a , : OAT, ey ‘ 
SHetii appoint three treehboiders ot the county 1n which sald real eS- 


ij ] te ERE, a ] an | . ¥e + ae ae ] s+ ie s" 1Cca 
tate Shall ve Situated, WilO are Not of KIN to the petitioner, to appraise 


+ 7 wh } 1] ' ar \ é ? 
Said real estate, and the same shall not be sold [Oo] less than tLWO- 


thirds yf thr ppraised Value thereof. 
: ‘ ie } 1) | . J 
26. “Di ippraisers shall take an oath to truly and impartially 


3 ti 
appraise said real estate at the fair cash value, whic h oath shall 
indorsed Ol) the Ci rtificate Ot the ir’ cl] ypointment. 

3 27. “Upon the appr: lisement of said real estate being filed, 


signed by said appraisers, ‘the court shall require such guardian to 
execute a bond, with suflicient freehold sureties, payable to the 
State of Ohio. in double the appraised value of such real estate, with 
condition for the faithful discharge of his duties, and the faithful 


ye 
i 


payment and accounting for of all moneys arising from such sale 


according to law 

28. ““ Upon such bond being filed and approved by the court, 
the court shall order the sale of such real estate, providing in the 
order for reasonable notice and the place of such sale in the pownly 
in which such real estate shali lie,and the eredit to be given for the 


payment of the purchase-money, and the deferred payments of the 


purcnase-money spail be secured by a mortgage, executed by the 
purchaser | 


Se] he real estate sold, and the 1V shi ill bear interest at 
the rate of six per centum per annum from the date of sale, payable 


annuaily 
$s 29. “Upon the return day of the order of sale issued by the 
court, such guardian shall make report of the sale by him made; 


whereupon the court,on being: atisfied that such sale was fairly and 
legally made, shall confirm the same, and order the petitioner to 
execute a deed of conveyance for the real estate so sold, upon 
18 the purchaser securing the deferred payments of the purchase- 
money, in the manner prescribed in the last preceding sec- 
tion. 

At the time of the proceedings in the probate court, in the case 
now under consideration, the same statutory provisions which con- 
Mauarr v. Parrish were still in force, except that the above 
28 had been repealed and re-enacted without other material 
change than to conter power on the court to authorize the guardian 
to sell at private sale, if the interest of the ward would be thereby 
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Section 


The probate court may require “such guardian to 
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promoted. 8S. €S., 383; Rev. Stats.,§ 6286. This change, it will be 
seen, 1s wholly immaterial as respects the question before us. 
We ex Xpress ho opinion upon th question whi ther | e sureties in 
the bond given by the guardian, at the time of his appointment, 
are or are not liable for the proceeds of the sale of the real estat 
Many Cases support the view that thre y would be Hable. AA ssumineg. 
however, that they are not liable. and t! before granting an order 
for the sale of the.real estate the pr court should have required 
the euardian to olve the bond spnecified in sections ae and 28 
still, we are fully justified in following Mauarr v. Parrish on two 
grounds: 
1. Mauarr v. Parrish has beeol Ppa rty\ A decision 
having attained that iImportan e should never be « turbed. unless 
It viclates fundamental principles, or 1s not only plainly wrong, but 
mischievous In its consequences. — Kearny sutties, 1 Ohio St., 362 
Gray v. Askew, 3 io, 166, 478: Sellers win. 5 Ohio. 398. 408 
Kinsman v. Loomis. 11 Ohio. 475. 479: Whit Denman. 1 Ohio 
St., 110, io: Corwin v. Benham, 2 O1 Be) , 44: Crum auah 2). 
Kugler, 2 Ohio St., 373, 380; Strong v. B 11 Ohio St... 283. 288: 
1 ] : 


Knox Co. v. Nichols. 14 Ohio St 260. 269 Da Re | 14 Ohio 
St., 488, 492. And Mauarr v. Parrish 1s not ) ' such excep- 


tion to the rule. 
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that notice of filing the petition, . vy the statute. 


had been served on the 1 1S qae 
ld the ae Li) the Mia llil 1] Sil HDrovided: ane 


— 9 


} if . > 4 ¥? - el Ana : } : 4 
eontirn led. LLIC raacone daa nad are} ae "] c ‘ 1) Y s1 h1eet- 
matter, but also the parties. his beine true raer or saie and 
the order of confirmation, although the nav have been erroneous. 


ere not void. “The judgment or final ae] a UTt Naving 


Fy 
e 
© 
; 
; 
; 
® 
: 


jurisdiction of the subject-matter and parties, however erroneous, 
irregular, or informal such judgment or order may be, 1s valid 
until reversed or set aside,” within which rule the orders of 
probate courts are classed. Shroyer v. deh nd. 16 Ohio St.. 455 
if the ] Ju ide rment or order iS erroneous, 16 Ma ee reversed : if al 1c 
irregula or informal. it may be corrected on motion; in neither 
CASE, insihents is it subject to eollateral attack.’ Wehrle » Wehrl 

Ohio St.. 365 

True,’ Mauarr v. Parrish is very briefly reported on the question 
we are Cons der Ing. But the stre neth af opinion 7. not to be 


4 : . } ee. ° . S aT iy : + | 7 } .C } r\t iv <, 
determined from its Sc re requ: - Cas re disposed of by 
i] a, *. : ; nl C. 4 fs ity 3 | 
LHe appilcation Ol prince eS SO Pitl : eC atlo 
! 
LIL AOTITI ~ 1} SUpPpPOTt ot Ee wht Ty) VW ¢ l] (| f } 317? yy u og nN . 
) » 
rey } } . \ | | bea 2 
the judge delivering the opinion In 1u sh probab 3 
} oo ‘ ~ \ | 
? } ' | . . i : 
tLhnougent thi Cast ey OVO" i | ) t | ae CCAS 1] t i ; 4 \ i 4 f ) ‘ 
} } } oar ] OT . ' wet a dine ee a ease Ye i % See i 
Lhe report ; put the ground Or the adeelsion i i riy Miicea teagd—"L Dna | 4 
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Is, that the eourt hav nye juUrIsdictio! oF the suporect-matter ana 3 
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parties, the order of the sale and the order of the confirmation, 
though they may have been erroneous, were not void—and that is 


l 
} } 
i 


j suimncient. The record and a riei on eacn side OF tne case have 
ee Pane 4 Tipe —— Deiat ole , } ; 4] , 
remMalhead on file In this court, and we Nave No doubt that the Ques- 
; Seca [rey es Ree ; ee ad - er 
tion received the careful consideration, as 1n its decision, In tie way 
stated, it received the eoncurrenece of every mem bet Of this court. 

14] ‘ | . . ‘ . : : ad | e , : ly 

(nd although cases in apparent opposition to Mauarr 2 Parrish 

} 4 ae! | { ” gow } 4 } 
have been cited, yet ne rly all 2) the nd ale ele Lriy GQIstingu shable 

. al ] . ' . ] j j j _ ? nee R ] ) 

from It, Wnen regard nad to W@ statutes On Which tTHeV Were Dased 

’ 
>¥76) ¥?}? , %? " . , : a | ’ |- . 
and Mauarr v. Parrish is fully supported by Watts v. Cook, 24 Ikan 
Or I> ( t : —-OnD., 
sas, 278: Bunce v. Bun 9 Towa, 5383: Lockhart v. John, 7 
= 4 ? arf i ’ ] 7 ) 46) ry] ; 4 
20 Barr, 187: Merklein v. Trannall, 10 Casey, 42: Thorn’s Ap- 
] ie" 6 Tp — : : 1) y i 4 : 
peal, 35 Pa. St., 47; Dixey v. Laning, 15 Wright 146 
’ 4 or ’ , wi>, 7 aby ] 
Dieh! », ries CT, oi Ohio a L >, All \\ ehrle \\ hrie SUD? 
’ i 
} } | } 2 
have been cited a supporting the vi Lnat the saie was void 1 
' it Di _ 
Dieh! v. Friester, it ippears thal the provpate coul mowed an INJUNC- 
| A 
; ' — f ; eR tare ‘ ; a ie er eal {" 
lon, ON an ew parté application, IN an action penamg ili the Court oO} 
Common pieas Lhe soie purpose tor which the Prova Court WAS 

48 | with iurisdicti aoe at ee 1] ee Nae ot a ae 

eiotned WIth JULrIsalecLtion Was WILLA respect LO Lhe WIUNEeLION, aNd VY 

, » te '? A 5 4 l, ‘ } " a : 7 I ] ’ + . ? _ .s 

express terms OF the statute the Injunction could hot Operate unt 
} l was oly Aion J A came “ee aes dca tiek a as, Sey |, 
DOHaG Was oT\ 253. As DONnNdG Was not Ziven, toe INJUNCTION Was WHOLIS 
inoperative, and hence an order ol the probate Judge for the 1m- 
i ° j ‘ oat 
IC 1T f +1, ] + ] +) } : iy } } + 
prisonme};nt of tne agefendant, 1n pHroceedines 1h that court ror CO)})- 
te } 1} ‘efl1 SI No } y va , 7 Was , ie | cl 
empt in retusing to obey such an injunction, Was heid to be vold 
y a es . y ] . aa ied | 4 } } ; 

In Wehrle v. Wehrle it appeared that under the statute relating to ad- 
SOE We Gans ae nee RE are Se. ae Re PP. SEE ; } 
ministrators’ sales the probate court was denied jurisdiction to order 

. toe, —en renee — : 
the sale of a homestead upon any terms or under any circumstances, 
, 14 . - 4 Rr eo ere ] : } ] } j 
and hence the sale of the homestead, under the order of thr rovat 
; et a } cea ee } ye V7 ] i ee Je ] 
court, in such Case, Was held LO be VOI. We bna nothing in thes 
Ac ' at ee mes ore Pe ¥ an } 
cases to SUPPOFt the claim of the plaintiff in error Phe ease betore 
a . i . 
] oO . , 7 , « : — 7 j . ] }] ! ; 
us has been ably argued, and we report it thus iuliv to show that 1 
,] | . i } 4 s 7 . 
is clearly our duty to adhere to Mauarr v. Parrish 

Judgment aftiirmed 

° Ve49 » ‘ > ’ : . yy tng > , 
21 Lirroi LO the District Court of Pehtiance County 
ry <= Dee = 3 J ¥ . <a c " 7 , 

THe Stare or Onto. City of Columbus 

Supreme Court of the State of Onlo January Term, A. D. 1885 
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Dick E. ARROWSMITH 
4 
AMELIA HARMONING, Adm’?r’x, &e.. ef 
1] is | } y) >) 7 | } al 7 1 } ’ i } 
i}] Cause Cals ai UW) YU meara Upon 1) Ul NSCPript O LHe re Ora 
£ : .7 at vy _% 5 te } - } ' 
O] the district court ot Defiance COUNTY, ANG Was arcued DV counse 
(On consideration whereot it 1s orderec and diy loed IG erylTrt 
i ‘ ‘ < Aa | “4 ' : a= 5 A ‘ 
} . . } " E ] _— | Be . Sh 
that the judgment of the said district « muIt be. and the samels hereby 
ath f t nd it appear) ane t | t #3 | 
amrmea, and lt appearing to the court that there wel asonanvie 

, hyp thy rAeaAnady ne ees ee , } 
erounds fo1 tis prod eeding ld error, 1t 1S ordered that no penalty be 
assessed herein. 

= ae eS ' ~lar } } Pe ae . 

It is further ordered that the defendants 1n errror recover from 
th , l: 1 tiff j .y? 7? ) } . Be +o " ape - . ] } ] 4 
Lie }) alntl In error thelr costs herein expended, bpaxed at *»--—- 
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Ordered, That a special mandate be sent to the court of common 
pleas of Defiance county to carry this judgement Into execution. 

Ordered, That a copy of this entry be certified to the clerk of the 
distriet court of Defiance county “for entry.” 


‘ 
t 


[, J. W. Cruikshank, clerk of the supreme court of Ohio, do hereby 
. 7 97 


eertify that the foregoing entry Is tri 


‘ , ’ | od 
ly taken and eorrectly copied 
journal of said court. 


ess inv hand and the seal of said court tl 


lay of ( letober. 


J. W. CRUIKSHANK. Clerk 
By J. W. SLOCUM. Deputy. 


} ) } 
j 


In the Supreme Court of the United States. 


‘ 


Dick E. ArrowsmirH, Plaintiff in Error. 


AMELIA HARMONING,. AS ADMINISTRATRIX OF THE ESTATE OF JOHN 
lrederick Harmoning, Amelia Harmoning, Lydia M. Harmoning, 
tia ‘, Harmoning, Carl H. Harmoning,and Fritz H. Har- 


Lief : 


efendants in Error. 


Know al 


| 
i 
Benjamin | 


; 


: ul } a nF Pr : : . } 
nen by these presents that we, Dick E. Arrowsmith 
we } - y a a > i 3 } ] 
Kinesbury, and Henry Newbegin, are held and firmly 

; é e CY 
bound unto the abeve-named 


7 . 


Amelia Harmoning, as administratrix 


of the estate of Jolin Frederick Harmoning, Amelia Harmoning, 
Lydia Hlarmoning, William F. Harmoning, Carl H. Harmoning, 
and Fritz H. Harmoning, defendants in error, in the sum of two 
hundred and fifty dollars ($250.00), to be paid to said defendants in 
error, to which pavment, well and truly to. be made, we bind our- 
selves, jointly and severally, and our and each of our heirs, executors, 


and administrators, JOLY by these presents. 


= oa a ] } 1 mr ‘ , ] 
seared WIth OUT Seais, ANd Ga a t! SeCCOnNna Ga of Oetobei A |). 
‘oath 
Wh : ‘) il, ay t? iO? | | Inti Hh y* y* 7) ] ‘yw . f a hy 
nereas§ til AVOVEG-Lalned preci tieiis in error nas prosecute Liis 
i 
1% ; ' . ‘ ‘ ; | z | ' 
writ of error to the Supreme Court of the United States to revers 
] ] ce es ; ; 
Lhe judgment renaered m the above-entitied sult. dy the supren 
A 


» | ? ® eg? nae amas i } ; a a. eS me ea cf 
above-named plalntil in-error shall prosecute his said writ of error 


" ; 7 ,° ’ 1 ’ 
to eftect and answer ali costs that maV ve aagwudgvedad or awarded 
CRIS OER oe eee ae ¢ eon my Sees ) hi ee re | eee 
AVALTNSI him wu he shall tart CO MaKe GOOG DIS Ppiea, Then this obvbilg@a- 
: } : sr i } anes , 
LO LO pe Vold otherwise 10 Tull To 


\ { 
\ ’ j gy ‘ i 
KE NJAMIN B. KINGSBURY 


A a - 


[ENRY NEWBEGIN. 
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Taken and approved by me this third day of October, 1885. 
(Sioned) SELWYN N. OWEN, 


Acting (‘hie Justice of the Suprenre Court of Ohio 


Kiled Oct. 3d, 1885, in supreme court of Ohio 


W. CRUIKSHANK., Clerk. 
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20 Assignments of Lrrors. 
Supreme. Court of the United States. Of October Term, 1885 
Dick E. ArrowsmiTH, Plaintiff in Error, 
AMELIA HARMONING, AS ADMINISTRATRIX OF THE ESTATE OF JOHN 
'rederick Harmoning, Amelia a enon Lydia M. Harmoning, 
Wilham F. Harmoning, C ir] H. Harmoning, and Fritz H. Har- 
moning, Defendants in Error. 


Now comes the said plaintiff in error by Henry Newbegin, his 


, , } x? : : ‘ ~ i$ . ‘y? 5 aa " varelat i 
attorney. and Sayvs that there IS manifest error 1n the record ali 


= rex} 4 i1 ; : : > 4 pr Te. cae a . (% 
Kirst. Phat the supreme court ol the State of Ohio erred 1n athrm- 


‘ 7 i Ar <r ae ee , f | ae : } 

Ing the wudagement oO} the district ecourt ol yenance county in renaer- 
Page Reid, iy Pee wee j . a 

leCISION In javor oj} the validity O] the authority and act mn oT 


: i . + " ] | > *,* ~ y =~ > 4 . > " 
the probate court of Vehhance county 1n Its proceedings for sale of 
1?) 
| 


Is lands, though the same were and are 1] violation of the pro- 


: ; ] } , } 1 - } \ ‘ : ‘ 27 ‘ han } : 
Visions of the 4 ‘onstit ut on of the | nited States of America 1n this, 


that he was thereby « eprived of his property W ithout due process 
‘ ‘ 4 oe 


. } ry} sa 7¥ ; ye 4 - = | , 
second. Phat the said court erred In noi rendering a Juagemel)lll 
} ° } 
i 


‘ +. ie a . i) " } aia ae — - is - i “ey " . . 9. -z } 
or plaintili 1n error aenyving the Vallalty of the said authority and 
¥ ee P a ; my kT er 
CtIOnN OF Salad probate eourt as pelIng In Vi iolat ion of the Constitution 
{ | os 4 i aicmadin ware o. re , i “SS 
of the nited fates 1 Gepriving him of his propert Vy WI] ithout qaue 


—asrt : ¥ i ~~ ) , | + 
C SalQ judgement of the supreme court 


of the State of Ohio mav be reversed and he restored to all he has 


1 4] 
LAT Ul 


HENRY NEWBEGIN, 


PREY for Dick i. Arrowsmith. p laintitt in Lrror. 


24 Supreme Court of the State of Ohio 
Dick E. ARROWSMITH 
r . . . Ay 
AMELIA HARMONING, Ad lministratrix, &e., et al. 
. . 4 i | 7 } 1. Qe | , . ‘eo 4 . , 
I, J. W. Cruikshank, clerk of the supreme court of the State of 
' * } } oe SOE 

Ohio, do hereb’ tify that the above and ioregoilng contains the 
Original Writ OT error, Cltation, and at knowledgement of seryice 
riye reot. together with Lrue COptles QO] the record In this court. and the 


syllabus of the deeision of the supreme court of the State of Ohio. 
inion and judgment of the said court delivered and ren- 

, bond filed in my 
office, as well as original assignment of errors by the attorney for 


me Case, atSO a COPY of the supersedeas 


—" 


i 
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the plaintiff in error, in the case of Dick E. Arrowsmith vs. Amelia 
Harmoning, administratrix of the estate of John Frederick Har- 
moning, Amelia Harmoning, Lydia M Hecedaion We EY. 


Ha ing, Carl H. Harmoning, and Fritz H. Harmoning. 


Wit tness my hand and the seal of said court this sixth day of 


October, A. D. 1885. 
[Seal of the Supreme Court of the State of Ohio. ] 
J. W. CRUIKSHANK, Clerk. 
By J. W. SLOCUM, Deputy. 


29 [Endorsed :] In the Supreme Court of the United States. 

Tr: aliscrl pl or recor’ 1. Ke rror to supre me court of Ohio. Dick 
ii. Arrowsmith, plaintiff in error, vs. Amelia Harmoning eé al. 
Henry Newbegin, attorney for pl’ff. 

| Stamped:] Supreme Court U.S. Received Oct. 12,1885. Clerk’s 
office. 

Endorsed on cover: Ohio supreme court. No. 1106. Dick E. 
Arrowsmith, plaintiff in error, vs. Amelia Harmoning, as Jy reer 
tratrix of the estate of John l’rederick Harmoning, deceased; Amelie 
Harmoning, Lydia M. Harmoning, ef al. Filed October 16, 1885. 
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OcTOBER Term, A. D. 1885. 


DICK E. ARROWSMITH 
US. 
AMELIA HARMONING Et AL 


In Error to the Supreme Court of Ohio. 


Brief for Plaintiff in Error on Defendants’ Motion 
to Dismiss Cause. 


The original action in this case was brought by the plain 
tiff against the defendants’ intestate, J. IF. Harmoning, to re- 
cover possession of certain lands, and was an ordinary suit 
in ejectment. (Printed Record, page 4.) 

The defendant claimed title to the lands in question as 
the purchaser thereof at judicial sale, made under order of 
the Probate Court of the county, on the petition of the guard- 
ian of the plaintiff, who at the time of the sale was aminor, 
aged six years; which sale and proceedings in the Probate 
Court the plaintiff claimed were absolutely void for the rea- 
son that the court had no jurisdiction to make the order of 
sale, the guardian not having given the sale bond required 
by law, and the Probate Court, without power or authority for 


that purpose, having undertaken in its order to dispense with 
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© 
~~ 


such bond. (See sections 27 and 28. quoted i Opinion ot 


Sup. Ct. of Ohio, printed Record, p. 10, and finding of fact 
that no sale bond was given or required, p. 6.) 

The defendant had judgment in the Court of Common 
Pleas, and the plaintiff made a motion for anew trial on 
the grounds, among others, that the judgment was ‘contrary 


to the law of the land,’ and that the plaintiff should have had 


udement “ wpon the facts as found by the court and the law of 
‘ = i ‘ -/ Y . 


thre land.” 


‘The plaintiff’s motion for a new trial was overruled, and 


error taken to the (then) District Court, one assignment of 


error therein by the plaintiff being that the court below 
overruled the plaintiff's motion for a new trial, and another 
that “according to the law” judgment should have been for 
the plaintiff. 

The District Court affirmed the judgment of the Common 
Pleas. 

To reverse this judgment of attirmance of the District 
Court as well as the judgment of the Common Pleas, the 
plaintiff, now of age, filed his petition in error in the Su- 
preme Court of the State, in which (Par. 3d) he directly al- 
leges that “ contrary to the provisions of the Constitution of 
“the United States of America, he has been deprived of his 
“property, without due process. of law.” (Printed Record 
p- %.) 

The Supreme Court of the State of Ohio, by its judg- 
ment rendered therein, affirmed the judgment of the Dis- 
trict Court, to reverse which judgment this writ of error is 
herein prosecuted, and it is the defendant’s motion to dis- 
miss this writ which we are now here to resist. 

lt is intimated in the opinion of the Supreme Court of 
Ohio, (Record, p. 11), as well as in Maurr v. Parish, 26 Ohio 


St. 456, that the order of sale of the Probate Court might 
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be reversed: by a proceeding in error, but counsel is firm in 


the opinion that error does not le in Ohio, on petition of th 


minor to reverse such proceedings, and the Cireuit Court ot 


Defiance county have recently so held in the case of Arrow- 
smith vy. Hardy, (XV Ohio Law Journal, No. 345. for April 
‘z, 1SS6), but for the purpose of having the law on this 
point settled in Ohio, we have taken this case to the Supreme 
Court of the State where it is now pending. 

In this suit too the CourtofCommon Pleas held that no re- 
covery could be had on the original bond given by this very 
guardian (who sold the plaintiff’s land in the case at bar,) 
for thre proceeds of such sale. but that the minor must look to the 
sale bond, which in this CASE the Probate e ourt dispensed woth. 
But if such proceedings could be reviewed on error on the 
petition of the minor after arriving of age, and reversed, no 
benefit would result to him asunder the law of Ohio, “ such 
reversal shall not defeat or affect the title of the purchaser.” 
(R. S. Ohio. 1880, See. 5409.) 

Hence, the plaintiff being a citizen of Nevada, in Octo- 
ber, 1884, by his counsel, filed an original bill in the Cir- 
cuit Court of the United States, for the Northern District of 
Ohio, to vacate and annul the order of the Probate Court 


in this proceeding, for the sale of the lands in question. To 


this bill the defendant's attorneys (now here moving to 


dismiss our writ of error) demurred, and the court. on hear- 
ing, sustained the demurrer and dismissed the complain- 
ant’s bill. We appealed to this Supreme Court, concurrently 
with taking our writ of error in this case, for the purpose of 
having both cases at hearing here at the same time. The 
case on appeal is the next after this, No. 1,107, and, as the 
eourt will see ON examination ot the printed record, 1l- 


volves the SO Tide question OF thie Jurisdiction or thre Probate (ourl 
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to make the order of sale, by which the plaintiff was deprived 
of his land. 

The question involved on this motion is not whether in 
law the act of the Probate Court in dispensing with the sale 
bond and ordering the sale, thereby depriving the plaint- 
iff of his property at the age of six years, helpless in the 
power and presumed to be under the protection of the 
court, was, against that due process of law, guaranteed by 
the Constitution of the United States, but whether we may 
be permitted to argue that point in connection with.our ap- 
pealed case, which, in any event, wi!l stand for hearing; and 
we may well say to this Court as Themistocles said to Eury- 
biades, “Strike if you will, but hear.” If the Supreme Court 
of Ohio shall reverse the above case of Arrowsnuth v. Hardy, 
and this Court sustain the decision of the Circuit Court on 
appeal in case No. 1107, then the plaintiff in error here is 
without remedy; and will this Court, in the justness of which 
rests the only hope of the plaintiff for the recovery of the 
property of which he has been stripped, summarily dismiss 
his suit without a hearing? The defendants suffer nothing 
by the delay ; they are in possession of the property, and the 


plaintiff has given bond for costs of suit. (Record, p. 15.) 


Responding briefly to the points made in defendants 
brief filed here on their motion, we say in answer to the 
first point, that, “ No federal question was properly brought 
before the Supreme Court of Ohio or decided by it.” Few 
if any of the cases cited by defendants’ counsel under this 
point have any bearing on it unless against their claim. It 
is well known that error from this Court les only to the 


State court of last resort. In this ease that court of. last 
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resort was the Supreme Court of Ohio, and it was sufficient 
to raise the federal question first in that Court; it was clearly 
made there and the attention of the Court called to it in the 
od assignment of error in plaintiff's petition in error to the 
District Court, (printed Record, p. 5,) and counsel knows that 
this assignment of error, especially that part of it, that the 
plaintiff had been “deprived of his property without due 
‘“ process of law, contrary to the provisions of the Constitu- 
tion of the United States,’ was specially “ brought to the 
attention of that Court,’ tor he was there and argued it 
orally to the court in the presence of the defendants’ counsel 
who have filed this brief for the defendants. 

This question is fully recited in the writ of error to this 
Court (Record, p. 1) and, by the allowance of the writ by the 
chief justice of the State, certified to by him. But this 
federal question that the order of the Probate Court was 
against, that due process of law guaranteed by the Constitu- 
tion of the United States, appears of record in all the pro- 
ceedings from the beginning. In the finding of facts by the 
Court of Common Pleas (Record, p. 6) is the finding that the 
Probate Court dispensed with the sale bond, and that without 
requiring any such bond “ and without any such additional 
“bond having been given, the said Probate Court ~~ 
‘ordered said guardian to sell said lands.” 

The motion for a new trial in the common. pleas assigns 
as cause therefor that the judgment of the Common Pleas 
‘is contrary to the law of the land,” (Record, p. 7), and it is 
alleged in plaintiffs petition in error in the District Court, 
that in overruling this motion the Court of Common Pleas 
erred (8rd assignment, Record, p. 9). 

It has been repeatedly held by this court that the phrase, 


“Phe law of the land 


is equivalent to, “ Due process of 
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6 
law,” but we cite in support of this only, the authorities 
cited by defendant’s counsel. 

See Walker v. Suavinet, 92 ULS., Ge. 

Opinion of Justice Mield in Jo. Pac. Ry. Co.y. Humes, 115 
UD. i. o79. 

We think it clear from the above that in theSupreme Court 
of Ohio, in this case, there was drawn in question an author- 
ity under the State of Ohio, exercised by the Probate Court 
in granting the order of sale, on the ground that such 
authority was repugnant to the Constitution of the United 
States, and also was drawn in question a right and privilege 
of the plaintiff, guaranteed by the Constitution of the United 
States. If so the decision of the Supreme Court of, Ohio, in 
affirming the judgment of both the lower courts, was neces- 
sarily against the claim of the plaintiff under the constitu- 
tion, otherwise these judgments must have been reversed; 
for if the exercise of this authority by the Probate Court in 
dispensing with the sale bond and ordering the plaintiff’s 
land sold without such bond, was not in accordance with the 
“law of the land,” or that due process of law guaranteed by 
the constitution, then at was without jurisdiction to order 
the sale, and the plaintiff should have recovered in his 
ejectment suit in the Court of Common Pleas. And so the 
Chief Justice of the Supreme Court of Ohio, understood it in 
allowing this‘writ. (Printed Record, p. 1.) 

Brown v. Colorado, 106 U. 8S. 97. Opinion of Chief 
Justice Waite, citing Bridge Proprietors v. Hobo- 
hen Company, 1 Wall. 116, 148 and Crowell vy. Ran- 
dail, 10 Peters, 568, 598. 

Chouteau v. Gibson, 111 U.S. 200, 1st’ par. of the 


opinion. 
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~We need make no further response than the above to the 


2nd proposition of the defendant’s brief. 


As to their 5rd proposition we hardly comprehend the 


defendant’s counsel. How a right guaranteed by the Con- 


stitution of the United States. if involved in the reeord, can 


be a“ frivolous” question we can not understand; the loss of 


all the plaintiff’s property at the age of six years, when ut- 
terly incapable to protect himself, through an order of the 
Probate Court, made contrary to “ the law of the land” and 
against that “ due process of law” guaranteed by the con- 
stitution, has been no “ frivo/ous” matter to him; nor have 
the struggles of his counsel for years in the courts to recover 
it back been a “frivolous” matter to them; and while we 
appreciate the kindness of counsel for the defendants in of- 
fering to submit their case “without further argument” we 
preter to argue owr case further, and for that purpose re- 
spectfully asked the court to pass this motion for further 
argument until final hearing of this case in connection with 
No. 1207. 
[TeNRY NEWBEGIN, 
For Plaintiff in. kirver. 
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Supreme Court of the United States, 


OCTOBER TERM. 1885. 
No. 1106. 


DICK E. ARROWSMITH, Plaintiff’ in Error, 
VS. 
AMELIA HARMONING, AS ADMINISTRATRIX OF THE 
KSTATE OF JOHN FREDERICK HARMONING, DECEASED. 
AMELIA HARMONING, ET AL., Defendants in Krror. 


In Error to the Supreme Court of the State of Ohio. 


BRIEF FOR DEFENDANTS IN ERROR, 


On Motion to dismiss Writ of Error. 


STATEMENT OF CASE. 


The original action was brought in the Court of Common Pleas 
of .Defiance County, Ohio, to recover possession of 640 acres of 
land lying in that county, which formerly belonged to plaintiff i 
error, but which was purchased by John Frederick Riven 
ilceauel husband and father of defendants in error), at sales aaa 
by the guardian of said plaintiff in error, under order of the 
Probate Court of said Defiance County, when plaintiff in error 
was an infant. | | 

The case was tried on submission to the Court, a jury being 

waived by both parties, and by request of both parties the Court 
stated the findings of fact and conclusions of law separately, and 
they may be found on pages 6 and 7 of the Record. No ex- 
ception was taken to the findings of fact. 


[ 2] 


The Court found that a petition for the sale of said real estate, 
in due form, had been filed in the Probate Court of Defiance 


said Dick Evans Arrowsmith, (then a minor,) and that all the 
proceedings in said Probate Court had been duly and lawfully 
had down to and including the confirmation of the appraisement 
of the Jand made. by duly appointed appraisers, and that 
“Thereupon, the said Probate Court proceeded to and did find 
and order as foilows, to-wit: ‘Said Edward J1. Gleason, having, 
upon his appointment as such guardian, given bond with reference 
to the value and sale of the said real estate of his said ward, which 
bond is now adjudged to be sufficient for the purpose hereof, therefore 
the giving of additional bond is hereby dispensed with ;’”’ and that 
“thereupon, without ordering or requiring said guardian to give 
any further or additional bond, and without any such additional 
bond having been given, the said Probate Court, on the 10th day 
of November, A.D. 1869, ordered said guardian to sell said lands, 
or any parcel thereof, at private sale, but at not less than the ap- 


praised value thereof,” ete.; and that, pursuant to said order of 
said Probate Court, said guardian sold the lands in controversy to 
said Harmoning, at the dates, for the sums and of the number of 
acres following, to-wit: | 
November 15th, 1869, 153.25 acres for $1,537 50 
May. dad, 1873, 87 aie 872 10 
4th, 1874, 400 So Gare OO 


and each of said sales was duly reported to and confirmed by said 


December 


Probate Court, and, upon the order of said Court, said guardian 
executed in due form and delivered to said Harmoning deeds for 
the same, who thereupon paid for the same, in accordance with the 
order of the Court, and took possession of the land and retained 
(Record 6.) 

The only irregularity complained of in all the proceedings is 
the finding and adjudication of the Probate Court that a sufficient 


it until the commencement of said aetion. 


bond had already been given with a view to the sale of the real 
estate and that therefere no further bond was required, and the 
sole question was whether this irregularity rendered the sales, 
subsequently made by the guardian under the order of the Court 


county by Edward H. Gleason, the duly appointed guardian of 


anindie 


por 


rT 


and afterwards approved and confirmed by the Court, null and void, 
and this depended upon the proper construction of the Statutes 
of Ohio relating to guardian’s sales and upon the general law 
applicable to judicial sales. 

No question as to the constitutionality of the Ohio Statutes 
giving to Probate Courts jurisdiction in the sale of lands by 
guardians was raised by the pleadings or in the argument in the 
Court below, and plaintiff in error claimed no title, right, or 
privilege under the first section of the Fourteenth Amendment of 
the Constitution of the United’ States. The decision of the 
Common Pleas Court was in favor of Harmoning. 

Plaintiff in error then filed a motion for a new trial for the 
following reasons: - | 

“1. Error of law oecurring during the trial, in refusing to admit 
the testimony offered at the trial to which the plaintiff at the 
time excepted. 

“2. That the conclusions of law as found by the Court are con- 
trary to the findings of fact and not the law of the case. 

“3. The judgment of the Court is contrary to the law of the 
land. 

“4, The judgment of thé Court should have been for the plain- 
tiff instead of for the defendant, upon the facts as found by the 
Court and the law of the land.” (Record p. 7.) 

This motion being overruled, plaintiff. in error then filed his 
petition in error in the District Court of said Defiance county, 
‘ which had power to reverse or affirm the judgment of the Court 
below, on proceedings in error, and assigued as reasons why the 
judgment of the Common Pleas Court should be reversed: 

“Ist. That said Court erred in its rulings and orders made 
during the trial of this suit and excepted to at the time by this 
plaintiff. | 

“92d. That the said Court of Common Pleas erred in its conclu- 
sions of law as set forth in its findings hereunto annexed.. 

“3d. That the said Court of Common Pleas erred in over- 
ruling and in not sustaining the plaintiff’s motion for a new 
trial of this case. 

“Ath. That the said Court of Common Pleas erred in render- 


a oF sped et >, ts err on 2 _ " » 7 ™ 
. ‘ r vaey gol Ec => Teen pr ay ee a ne Sree ee e) Poopil Lye it eh ee eis Cr i AS hy gi sis Na ‘ev Dee anne 
. SOE SESE SES USE Eg ese TR ND a MO Seat Oe PORT Oe AE EA DEN nae a eleeet  taeaelce SaOI 


i 
ing judgment for the defendant in error, when, aceording to the 
law and the facts, judgment should have been rendered for this 
plaintiff and against the defendant.” (Record pp. 8 and 9.) 

Up to this time there was not the faintest suggestion that a 
federal question was involved or that plaintiff in error was being 
denied any right, title, or immunity, claimed by him under the 
Fourteenth Amendment of the Constitution of. the United States. 
The District Court passing upon the same questions that were 
argued before the Common Pleas Court, affirmed the judgment of 
that Court. 

Plaintiff in error then filed his petition in error in the a 
Court of Ohio, and, realizing by this time the possibility of defea 
in that Court, siksaniiel to arrange for an appeal to the a 
Court of the United States, by now charging for the first time: 

“3d. That, by affirming the judgment of the Court of Common 
Pleas therein by said District Court, this plaintiff in error was 
deprived of his right of trial by jury, contrary to the provisions 
of the Constitution of this State, and deprived of his property 
without due process of law, contrary to the provisions of (the) 
Constitution of the United States of America.” (Reeord p. 3.) 

No notice was called to this assignment of error in the brief or 
argument of council for plaintiff in error in the Supreme Court 
of Ohio, and that Court neither decided, nor paid any attention 
to the question thus sought to be raised. See their opinion printed 
on pp. 9-12 of the Record. They simply affirmed the judgment 
of the District Court, following and approving their own previous 
decision in a similar case, Mauarr v. Parrish, 26 O.S. 636, and in 
due time plaintiff sued out this writ of error. 


ARGUMENT. 
I, 


No federal question was properly brought before the Supreme 
Court of Ohio, or decided by tt. 

In Walker v. Sawvinet, 92 U.S. 91; Foster v. Kansas, 112 
U.S. 201, 205; Head v. Amoskeag Manufacturing Co., 113 U.S. 
12; Chicago Life Insurance Co. v. Needles, 113 U.S, 574, 578; 


Ait CP inal 


Te 
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Missouri Pacific Railway Co. v. Humes, 115 U.S. 512, 414; 
Campbell_v. Holt, 115 U.S. 620, 622 ; and, presumably, in every 
other case in which this Court has taken jurisdiction the federal 
question, on which such jurisdiction depends, was raised in the 
Court of original jurisdiction, at or before the trial term and 
before entry of final judgment. 

The record in this case shows that no such question was raised 
in the Common Pleas Court of Defiance county, and it could not 
be assigned for error that it had erred in affirming the validity of 
the authority exercised by the Probate Court, on the ground that 
such authority was not repugnant to the Constitution, because no- 
body said it was; nor could it be assigned for error that the 
Common Pleas Court had decided against any title, right, or 
privilege of plaintiff in error claimed under the first section of 
the Fourteenth Amendment to the Constitution of the United 
States, because no such claim was made in any manner, shape, 
or form. 

When the District Court affirmed the juJgmeat of the Common 
Pleas Court, it was sitting as a court of error and passed on such 
questions only as were presented to it by the petition in error and 
the bill of exceptions. It was not assigned for error in that 
Court, that plaintiff had been deprived of his property without 
due process of law, contrary to the provisions of the Constitution 
of the United States. | 

It is well settled in Ohio, that the Supreme Court when asked 
to reverse the judgment of the District Court, rendered when that 
Court was sitting as a court of error, will not consider errors 
which have not been assigned in and properly brought to the 
attention of that Court. 

Davis v. Hines, 6 O.S. 473, 478. 
Pollock v. Cohen, 32 O.S. 514, 518, 519. 
Insurance Co. v. McGookey, 33 O.S. 555, 5638. 


The 3d assignment of error, being made for the first time after 
the judgment of both Common Pleas and District Court had 
been announced, came too late and could not be considered by the 
Supreme Court. As that Court did not have any federal question 
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ing judgment for the defendant in error, when, according to the 
law and the facts, judgment should have been rendered for this 
plaintiff and against the defendant.” (Reeord pp. § and 9.) | 

Up to this time there was not the faintest suggestion that a 
federal question was involved or that plaintiff in error was being 
denied any right, title, or immunity, claimed by him under the 
Fourteenth Amendment of the Constitution of the United States. 
The District Court passing upon the same questions that were 
argued before the Common Pleas Court, affirmed the judgment of 
that Court. 

Plaintiff in error then filed his petition in error in the Supreme 
Court of Ohio, and, realizing by this time the possibility of defeat 
in that Court, attempted to arrange for an appeal to the Supreme 
Court of the United States, by now charging for the first time: 

“3d. That, by affirming the judgment of the Court of Common 
Pleas therein by said District Court, this plaintiff in error was 
deprived of his right of trial by jury, contrary to the provisions 
of the Constitution of this State, and deprived of his property 


without due process of law, contrary to the provisions of (the) 

Constitution of the United States of America.” (Record p. 3.) 
No notice was called to this assignment of error in the brief or ’ 

argument of council for plaintiff in error in the Supreme Court 

of Ohio, and that Court neither decided, nor paid any attention 

to the question thus sought to be raised. See their opinion printed 

on pp. 9-12 of the Record. They simply affirmed the judgment 

of the District Court, following and approving their own previous 

decision in a similar case, Mauarr v. Parrish, 26 O.S. 636, and in 

due time plaintiff sued out this writ of error. 


ARGUMENT. 
ae 


No federal question was properly brought before the Supreme 
Court of Ohio, or decided by it. | 

In Walker v. Sauvinet, 92 U.S. 91; Foster v. Kansas, 112 
U.S. 201, 205; Head v. Amoskeag Manufacturing Co., 113 U.S. 
12; Chicago Lafe Insurance Co. v. Needles, 113 U. 8. 574, 578: 
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Missouri Pacific Railway Co. v. Humes, 115 U.S. 512, 514; 
Campbell _v. Holt, 115 U. 8. 620, 622; and, presumably, in every 
other case in which this Court has taken jurisdiction the federal 
question, on which such jurisdiction depends, was raised in the 
Court of: original jurisdiction, at or before the trial term and 
before entry of final judgment. | 

The record in this case shows that no such question was raised 
in the Common Pleas Court of Defiance county, and it could not . 
be assigned for error that it had erred in affirming the validity of 
the authority exercised by the Probate Court, on the ground that 
such authority was not repugnant to the Constitution, because no- 
body said it was; nor could it be assigned for error that the 
Common Pleas Court had decided against any title, right, or 
privilege of plaintiff in error claimed under the first section of 
the Fourteenth Amendment to the Constitution of the United 
States, because no such claim was made in any manner, shape, 
or form. : 

When the District Court affirmed the judgmeat of the Common 
Pleas Court, it was sitting as a court of error and passed on such 
questions only as were presented to it by the petition in error and 
the bill of exceptions. It was not assigned for error in that 
Court, that plaintiff had been deprived of his property without 
due process of law, contrary to the provisions of the Constitution 
of the United States. | 

It is well settled in Ohio, that the Supreme Court when asked 
to reverse the judgment of the District Court, rendered when that 
Court was sitting as a court of error, will not consider errors 
which have not been assigned in and properly brought to the 
attention of that Court. | 

Davis v. Hines, 6 O.S. 473, 478. 
Pollock v. Cohen, 32 O.S. 514, 5 


18, O19. 
Insurance Co, v. Mc Gookey, 33 O.8. 5: 
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The 3d assignment of error, being mintte: foe the feat time efter 
the judgment of both Common Pleas and District Court had 
been announced, came too late and could not be considered by the 
Supreme Court. As that Court did not have any federal question 


RE 


before it and did not in fact decide any federal question, this 


Court is without jurisdiction. 4] 
Kennard vy. Louisiana, id. 480, 481, 483. | T 
Missouri v. Lewis, 101 U.S. 22, 30-33. | 
Hoyt v. Sprague, 103 U.S. 613, 632-634. | 

7, 98... 


Brown v. Colorado, 106 U.S. 95, 9 
. 


Susquehanna Boom Co. v. West Bréinch Boom Co.., | 

| 10:4),.8. 61, 68. | \ 
Chouteau v. Gibson, 111 U.S. 200, 201. ‘| 
Santa Cruz Co. v. Santa Cruz R.R.Co., 111 U.S. 361, 362. 


Adams County v. Burlington & Missouri Ry. Co., 
112: 412) 128; 127, 129. 
Detroit R.R. Co. v.Guthard, 114 U.S. 133, 106. 
Boatman’s Savings Bank v. State Savings Association, 
114 U.S. 265, 268. 


LI. 


No such questions as those specified in the writ of error were 
assigned fur error, even in the Supreme Court of Ohio, and 
therefore this Court cannot consider them. 

In his 5d assignment of error, in his petition in error in the 
Supreme Court of Ohio, plaintiff says, in effect, that he was ‘de- 
prived of his property without due process of law, contrary to 
(the) Constitution of the United States of America” by said 
District Court, by affirming the judgment of the Court of Common 
Pleas. (Resord, p. 2.) : 

Being deprived of his property by the District Court of: 


Defiance County, Ohio, by affirming the judgment of the Court 
of Common Pleas, in a_ proceeding Jnstituted by himself, is 
one thing—the only thing claimed in the Supreme Court of 
Ohio—and being deprived of his property by the Probate Court 
of Defiance County, Ohio, in a proceeding instituted by his 
guardian, is quite another. The very equivoeal ‘assignments of 
errors” (Record, p. 14), by which counsel attempts to supply the 
missing link and to establish a relationship between two utterly 


inconsistent things, serve to show clearly that the alleged federal 


7] 


questions were never seriously considered prior to the decision in 


the Supreme Court of Ohio, and that counsel had no distinct 
idea of what federal questions, if any, were involved. 

Having failed to bring the questions specified in the writ of 
error to the attention of the Supreme Court of Qhio, he cannot, 
of course, ask this Court to consider them. 


III. 


If the Court should be of opinion that they have jurisdiction, 


nothwithstanding the facts above pointed out, we are willing to 
submit the questions on which such jurisdiction depends, without 
further argument, as they have been many times decided by this 
Court, and are too frivolous to require extended discussion. 
WILLIAM C. COCHRAN, 
Henry B. HARRIS, 
Counsel for Defendants in Error. 


BIci se Soe oa ee Ore ne 
oct mbit SRO oe PS eee Lisi RRe Ne gion, am 
a : ye shoe pee eee 


"ORAL RS os oe am ; ey is Bhs: isis, a 


Ee —————— =)hMhie 
' wih. a 


0 


} 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 200. 


THE IRON SILVER MINING COMPANY, PLAINTIFF IN 
ERROR 

THE ELGIN MINING AND SMELTING COMPANY, JOHN 

W. NEWTON, CHARLES DENNISON, M. B. CARPENTER, 

G. L. HAVENS, J. W. BEEMAN, AND WILLIAM HAVENS. 


IN KFRROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE DISTRICT OF COLORADO 


FILED MARCH 6, 1885: 


: OR eo 


auee. 8 Sh i ee as ig gon aarp rs ein exis . 
Gee Oe Se Ce EE eo ee SS. EP Rie ta PS OP ie oo ten i aren re ‘ rene : : — 
? . ee ? Site . 5 eigen its oe ve eis Tee ee sit 
> = ; x | | | 
‘ ’ 
’ 
’ 
¥ 
> 
re 
‘ 
’ 
, 
, 
» 
, 
, 
‘ 
, 
Se ee : 
Pa " eta Hi atl wot 2 Se eM mS ee - é Se ce a 
esd eaanat: a erat . : : Bites Sct Pune ee eas: Sa ies a 
: 45 Ta a eae Prd Se ES OG ears, 


Ras CASE 2 IG Se IE, BNO RRR LS AE Se wr et ww — eee re Nandos a ta sn Bn Rice tee ee ane in hg, 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 200. 


THE IRON SILVER MINING COMPANY, PLAINTIFF IN 
ERROR, 
| US. 
THE ELGIN MINING AND SMELTING COMPANY, JOHN 
W. NEWTON, CHARLES DENNISON, M. B. CARPENTER, 
G. L. HAVENS, J. W. BEEMAN, AND WILLIAM HAVENS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLORADO. 


Original. Print. 


INE: saccadic ems esi race hel deer aap ches skin emir” aormmcntenn as apie Seiad | ] 
Complaint ~~~... i ra i ll ] l 
EEL EIEN TN PEP OMS EERE IE NSO LER ES Ne ORL, Hy OR Cee 5 5 
EIS AD ROOT eto Tee OE ee EET Ot Us A eS ORI EE EOD LPO CS 6 6 


Demurrer to complaint -_~--- ie 7 

Order granting leave to amend complaint lai) tela abi Sicha taictisataetnatiin, icibsh dae iek Glace mantaiol 8 » 
Amended complaint Big Sd a A aloe? BEDE TT, aia? WUE ae _— BRT Oa tare eee 4 fy 
Answer to amended complaint.__------ AP AT IAT BRT RIES Se SE 13 S 
Replication to part of answer__...__-~--_- ELS LE MN 19 1] 
Demurrer to part of answer __.._. -.....--. id ae pee 
Order overruling demurrer to part of answer_.__-. ; Mee tae 2? 13 
Replication to part XII of answer bso WS PII IE a a aaceditaiade 23 13 


Stipulation waiving jury IN Oo are ea ae Eh SRY es 95 14 


Finding of the court. a a Sy ee OPT ae eee NE pe ee 26 lS 
ENE RL oe oe a sO aa ON Soe Deh ice ail Ne 27 15 


Order fixing amount of bond ; ve: ae aca ei aaa 29 16 


Bond ._ Ret el Sty SOA. Ui ea AO so geek. 2 OU 16 
Of GE RHEE NS Gate EMER | SCO Mem gt he I OS Sa nD 32 17 
DIRE AEE RG DETAR RR et AS TID ee eS era oe 54 19 
ES SESE NS OETA LTRS SR EE 30 19 


JUDD & DETWEILER, PRINTERS, WASHINGTON. 


II | INDEX. 


Original. Print. 
I re I aa in ee a ea 36 20 
Ppacenaente’ land patent and plat... .......... 1... ......- 37 20 
Plat ‘“‘ B’’—Plat of claim of Albert Sherwin, trustee, e¢ a/ upon 
Re nn BO ING tei ho Stine eccrine en 46 24 
‘A ’’—Plat showing shapes and relative positions of stone 


A Fa EN ror ON SR pO I PERN 47 24 


and gilt edge lodes 


Diagram showing shape of stone claim, &¢c._-_-...-- .--.---.---- 48 24 
SRG SIO URI Gs ooo a ices memes 19 24 

Certificate to bill of exceptions aN ae nese oS Pet ae eRe 5O 20 
ESSIEN RTE ES SINE aa ee RET ET ORE RT EE DIET TE PUT REE 5] 20 


a ae 


IRON SILVER MINING CO. VS. ELGIN MINING & SMELTING CO. ETAL. 1 


1 Pleas in the circuit court of the United States for the district 
of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 29th day of 


June, A. D. 1852, came The Elgin Mining and Smelting Company, 
John W. Newton, Charles Dennison, M. B. Carpenter, G. L. Havens, 
J. W. Beeman, and William Havens, by Messrs. Markham, Patter- 
son & Thomas, their attorneys, and filed in said court their com- 


Jaint and sued out of and under the seal of said court a writ of 


summons against The [ron Silver Mining Company, and the said 
complaint is in words and figures as follows, to wit: 


( omplaint 
UNITED STATES OF AMERICA, | 
District of Colorado. j 


} 


In the Cireuit Court of the Sth Judicial Cireuit of the United States 
in and for the District of Colorado. 

THE ELGIn MINING AND SMELTING COMPANY, a Corporation, JOHN 

W. Newton, Charles Dennison, Bb. Carpenter, G. L. Havens, J. 
ie eae cae William Havens, Complainants, 


THE [ron Sitver MINING CoMPANy, a Corporation, Defendant. 


The Elgin Mining and Smelting Company, a corporation, organ- 


ized and existing under and by virtue of the laws of the State of 


Illinois, a citizen thereof, and authorized to do and doing business 
in the State of Colorado, and John W. Newton. Charles 
2 Dennison, M. B. Carpenter, G. L. Havens, J. W. Beeman, 
and William Havens, citizens of the State of Colorado, plain- 
tiffs in this suit, by Markham, Patterson, Thomas & Lyles, their at- 


torneys, complain of The Iron Silver Mining ——— citizen of 


the State of New York, incorporated DY the name > aforesaid by the 
said State, and having their principal place of abt eae herein, de- 
fendant in this suit, and allege: 

That the amount involved in this controversy exceeds the sum of 
five hundred dollars, exclusive of costs: that the plaintiffs are how 
and long since have been the owners of and entitled to the exclusive 
possession and enjoyment of all that certain lode mining claim situate 
in California Guleh, in California mining district, county of Lake, 
and State of Colorado, known as and ealled the Gilt Edge Lode, 
which said lode claim is.more particularly descrided by meet-s and 
bounds, to wit: Beginning at corner No. (1) one, same as corner No. 
(_)two of Wm. Reddick; thence south (72°) seventy-two degrees 
| feet to corner No. (2) two: thence north (18°) 
els oh te Cl) at orees West one hundred feet to corner No. (3) three, same 
as corner No. (13) thirteen of Stone Lode; thence north (89°) eighty- 

f 


j ] se ll ma 
west two bundres 


nine degrees (40") orty minutes east one ; = pa, ninety-seven feet 


to corner No. (+) four, same as corner No. L) [one] of A. Y.; thence 
north (45°) forty-five degrees east ceetiageeain aris Mabel and +% 
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feet to corner No. (5) five (same as northeast corner of Minie); thence 
! ; XT 
’ twelve degrees west one hundred twelve feet to corner No. 


4 


north (12° 
(6) six; thence north (45°) forty-five degrees east seven hundred 
twenty feet to corner No (7) seven ; thence south (18 ) eighteen de- 

grees east three hun dred feet to corner No. | 5) elo ht > thence 


ar 


5 south (46°) forty-six degrees west ten hundr A igi four feet 

to corner No. (9) (same as corner No. (52) thi two, survey 
No. 281); thence north (18°) eighteen degrees eon one hundred 
tV ity-five feet to corner No. (1) one, the pla ee of beginning : that. 
fs plaintiff own said mining premises by divers mesne convey- 


ances from the original locators thereot by virtue of a full CcomM- 
pliance with the laws of the United States a: id the State of Colorado 
in such case made and provided inde by virtue of a receiver's receipt 
therefor. 

That said Gilt Edge Lode Mining Claim is of great value to pi W1n- 
tiffs, to wit, of the value of one million dollars; that plaintiffs long 
have been and are now entitled to the possession of the said mining 
premises hereinbefore de ale d, and each and every part thereof. 

That the defendant, on to wit, the — day of June, A. D. 1882, by 
means of a drift incline or tunnel driven into the said Gilt Edge 
Lode Mining Claim, from the southwest and entering underneath 
the same at a point about — feet from the —— line thereof. have 
entered into and upon the said Gilt Edge Lode Mining ¢ laim and 
have ousted the plaintiffs from the possession of all tha part of the 
said Gilt Edge Lode Mining Claim embraced in and by the saia 
drifts, inclines, and tunnels, so by it as aforesaid male, and now in 
and upon said claim, and have wrongfully withheld, and still do 
oh sete tape withhold, possession thereof, from plaintiffs, to the damage 
of plaintiffs in the sum of fifty thousand dollars. 

That so much of said workings of the said defendant as there is 
on se upon the said Gilt Edge Lode Mining Claim, and from which 

the ple aintiffs have been ousted as aforesaid, are described as 
4 follow S, to wit: : | 
That the defendant company, by means of the said drifts 
inclines, levels, ete., se gs n, removed, carried away, and con- 
verted to their own use large quantities of the mineral ores belong- 
ing to said mine and to pla ntiffs and is of great value, to wit, of 
the value of fifty thousand dollars. Wherefore the plaintiffs pray 
judgment against the defendant— ! 

Ist. For the sum of fifty thousand dollars damages as aforesaid. 

2d. For the sum of fifty thousand dollars for ore so as aforesaid 
taken and converted by the defendant. 

od. For the recovery of the possession of said premises. 

Ath. For costs of suit. : 

(Signed) By MARKHAM, P. 
, 


ATTERSON, 
THOMAS & LYLES 


LS, 
Pv iis’ Att’ ys. 


Endorsed: 963. In the circuit court of the 8th judicial cireuit 
of the United States in and for the district of Colorado. The Elgin 
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THE ELGIN MINING 


Mining & Smelting Co. e al. vs. The [ron Silver Mining Company 
Complaint in ejectment. Filed June 29, 1882. (S’g’d) Edward on 
Bishop, clerk. 


And the said summons is in words and figures as follows, to wit 


UNITED STATES = AMERICA, | ... 
Distract of Ps ol OT (Vi I4 } = 


‘) In the Circuit Court otf the United States tor the District of 
Colorado. 

ry. YY — . ’ = i. — : VAarcn xy | — j | enterrec. ay 

fHE EvGin MINING AND SMELTING COMPANY, JOHN W. NEWTON, 


Charles Dennison, M. b. Carpenter, G. L. Havens, J. W. Beeman, 
and Wriham Havens, Plaintiffs, 
VETSUS 


THe Tron SILtveR MINING Company, Defendant. 


Complaint filed in the clerk’s office this 29th day of June, A. D. 
L882. 


The President of the Um ted States of America to the above-named 
defendant, Greeting : 

You are honeby aeunce that an action has been brought In said 
court by the above-named pli aintiffs ag YOu as defendant to re- 
cover the possession of certain specific real property situate in Cali- 
fornia Guleh, in California mining district, county of Lake, and 
State of Colorado, to wit, the Guilt Adge Lode, for the sum of. fifty 
thousand dollars damages tor Ores taken and carried away, Ctc., DY 
the said defendants from said lode; for the further sum of fifty 
thousand dollars for the wrongful ouster and withholding of said 
premises, and for the costs of this suit, as more fully set forth in the 
complaint Oli - herein, and to w 

You are hereby requ ‘ese to appear and demur or answer to the 


a 

~ 
ue 
bund © 
~ 
— 

f 
ane 


;? 
$ 


Ae . 
mnnien rererence Is here made. 


complaint filed in said action in said-eourt wer ten days (exclu- 
sive of the day of any ates this summons shall be served on 
you, If such service shall be made eer wesae the county of Arapahoe 


otherwise within forty days from the day of service; and if you fail 
so to do the said cans s will take Jucst nent against you by d 
fault, according to the prayer of the said complaint, and will appiy 
to the court for the rence ag eaaietee rent 

Witness The Honor able Morrison R. Waite, Chief Justice of the 
Supreme Court of the: United States, and the seal of the said circuit | 
court, at the city of Denver, in said district, this 29th day of June, 
A. D. 1882, and of the Independence of the United States the 106th 


it = 


year. 


[Seal Cire’t C’t U. S., Colo..] 
(S’g’d) EDWARD F. BISHOP, Clerk 


silica at te SRE IOCTS i ae sf vee eee Satis oh 
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feet to corner si (5) five (same as scl diaiaeh corner of Minie); thence 
north (12°) twelve degrees west one hundred twelve feet to corner No. 
(6) sIx; Sat north (45°) forty-five degrees east seven hundred 
twenty feet to corner No. (7) seven; thence south (18°) eighteen de- 

erees east three hundred feet to corner No. (8) eight; thence 
3 south (46°) forty-six degrees west ten hundred sixty-four feet 

to corner No. ()) (Same as corner No. (32) thirty-two, survey 
No. 281); thence north (18°) eighteen degrees west one hundred 
twenty-five feet to corner No. (1) one, the place of beginning; that 
the plaintiffs own said mining premises by divers mesne convey- 
ances from the original locators thereof by virtue of a full com- 
pliance “a the laws of the United States and the State of Colorado 
In such case made and provided and by virtue of a receiver's receipt 
therefor. : 

That said Gilt Edge Lode Mining Claim is of great value . plain- 
tiffs, to wit, of the value of one million dollars; that plaintiffs lon; 
have been and are now entitled to the possession of the: are minin 
premises hereinbefore described, and each and every part thereof. 

That the defendant, on to wit, the — day of June, A. D. 1882, by 
means of a drift incline or tunnel driven into the said Gilt Edge 
Lode Mining Claim, from the southwest and entering underneath 
the same at a point about — feet from the line thereof, have 
entered into and upon the said Gilt Edge Lode Mining Claim and 
have ousted the plaintiffs from the possession of all that part of the 


sald Gilt Edge Lode Mining Claim embraced in and by the saia 
drifts, inclines, and tunnels, so by it as aforesaid male, and now in 
and upon said claim, and have wrongfully withheld, and still do 
wrongfully withhold, possession thereof, ‘from plaintifts, to the damage 
of plaintiffs in the sum of fifty thousand dollars. 

That so much of said workings of the said defendant as there is 
on and upon the said Gilt Edge Lode Mining Claim, and from which 

the plaintiffs have been ousted as aforesaid, are described as 

4 follows, to wit: 

| That the defendant company, by means of the said drifts, 
inclines, levels, ete., have taken, removed, carried away, and con- 
verted to their own use large qui untities of the mineral ores belong- 
ing to said mine and to plaintiffs, and is of great value, to wit, of 
the value of fifty thousand dollars. Wherefore the plaintiffs pray 
judgment against the defendant— 

Ist. For the sum of fifty thousand dollars damages as aforesaid. 

2d. For the sum of fifty thousand dollars for ore so as aforesaid 
taken and converted by the defendant. 

od. For the recovery of the possession of said premises. 

4th. For costs of suit. 

(Signed) By MARKHAM, PATTERSON, 
THOMAS & LYLES, 
PV ifs’ Att’ ys. 


JOY 


Endorsed: 963. In the circuit court of the 8th judicial circuit 
of the United States in and for the district of Colorado. The Elgin 
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THE ELGIN MINING AND SMELTING CO. ET AL. vo 


Mining & Smelting Co. et al. vs. The Iron Silver Mining Company. 


Complaint in ejectment. Filed June 29, 1882. (S’g’d) Edward F. 
Bishop, clerk. 


And the said summons is in words and figures as follows, to wit : 


SUMMONS. 


Unirep STATES OF AMERICA, | 
Distr ret of Colorado, j 


- 8s. 


5 In the. Circuit Court of the United States for the District of 
Colorado. 


THE ELGIn MINING AND SMELTING CoMPANY, JoHN W. NEwron, 
Charles Dennison, M. B. Carpenter, G. L. Havens, J. W. Beeman, 
and William Havens, Pl. eee om 

| VETSUS 


Tue Tron SrrverR Minina Company, Defendant. 


Complaint filed in the clerk’s office this 29th day of June, A. D. 
1882. 

The President of the United States of America to the above-named 
defendant, Greeting : 

You are hereby notified that an action has been brought In said 
court by the above-named plaintiffs against you as defendant to re- 
cover the possession of certain specific real property situate in Cali- 
fornia Gulch, in California mining district, county of Lake, and 
State of Colorado, to wit, the Guilt Adge Lode, for the sum of fifty 
thousand dollars damages for ores taken and carried away, ete., by 
the said defendants from said lode; for the further sum of fifty 
thousand dollars for the wrongful ouster and withholding of said 
premises, and for the costs of this suit, as more fully set forth in the 
complaint on file herein, and to which reference is here made. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (exclu- 
sive of the day of service) after this summons shall be served on 
you, 1f such service shall be made within the county of Arapahoe ; 
otherwise within forty days from the day of service; and if you fail 
so to do the said plaintiffs will take judgment against you by de- 
fault, according to the prayer of the said complaint, and will apply 
to the court for the relief demanded therein. 

Witness The Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this 29th day of June, 
A. D. 1882, and of the Independence of the United States the LO6th 


- year. 


[Seal Cire’t C’t U.S.., Colo.. ] 


(S’o’d) : EDWARD F. BISHOP, Clerk. 


see 
| THE IRON SILVER MINING CO. Vs. 
6 | Proof of Service. 


UNITED STATES OF AMERICA, | 
District of Colorado, } 


PS) s ks 


LEADVILLE, July 20th, A. D. 1882. 

: | hereby certify that I received the within writ on the 5d day of 
July, A. D. 1882, and that I have personally served the same upon 
the said defendant this 3d day of July, A. D. 1882, by delivering to 
W. Ames, gen’! manager Iron Silver Mining Co., a copy of the 
within, near Leadville, Lake Co., Colo., personally, a true copy of 
the within writ at the day and time as follows: 5d day of July, A. 
D. 1882. ) | 

This writ, therefore; returned served, as the law directs, this 21st 
day of July, A. D. 1882. 
' (Signed) WALTER A. SMITH, Marshal, 
Bv CY. B. AYERS, 
Special: Deputy Marshal. 


| Endorsed :| Gen. No. 965. Circuit court of the United States for 
the district of Colorado. The Elgin Mining and Smelting Company 
et al., plaintiffs, vs. The Iron Silver Mining Company, defendant. 
Summons. Filed this 21st day of July, A.D. 1882. Edward F. 
‘Bishop, clerk, by Wm. E. Rogers, deputy clerk. Markham, Patter- 
son. Thomas & Lyles, of Denver, attorney- for plaintiff. 
7 And afterwards, and on, to wit, the 7th day of August, A. 


7 


D. 1882, came the said defendant, by Jonas Seely, Esq., its 
attorney, and filed in said court and in said cause its demurrer to 
the complaint heretofore filed herein, and the said demurrer is in 
words and figures as follows, to wit: 


De murrer to ¢ omplaint. 


In the Cireuit Court of the United States, Eighth Circuit and District 

of Colorado. 

THe EvGiIn MINING AND SMELTING Company. JoHn W. NEwron. 
Charles Dennison, M. B. Carpenter, G. L. Havens, J. W. Beeman, 
and William, Havens, Plaintiffs. | 

US 


THE LRON SILVER MINING Company. Defendant. 


And now comes the above-named defendant, The Iron Silver 
Mining Company, and demurs to the plaintiffs’ complaint herein, 
and for cause of demurrer says: 

i. That said complaint does not state facets sufficient to constitute 
a cause of action. 

2. That said plaintiffs in their complaint have not set forth the 
nature or extent of their supposed estate in the property sued for as 
required by the provisions of section 249 of the civil practice act of 
the State of Colorado. | 

3. That said complaint is ambiguous, unintelligible, and uncer- 


> 


tain in this, while said complaint alleges an ouster of plaintiffs by 
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defendant from some parts of the Gilt Edge claim therein- 
§ after to be deseribed, said description of said parts is not in- 
serted in said complaint or otherwise given. 

t. That several causes of action have been improperly united in 
said complaint, viz., an action to recover specific real property with 
an action to recover damages for the alleged taking by defendant 
from said real property of ore and converting the same to the use of 
defendant. 

And defendant prays judgment, ete. 

(S’o’d) | JONAS SEELY, 
Attorney for Defendant. 

KMndorsed: 963. In U.S. eireuit court, eighth cireuit, district of 

Colo.. The Elgin Mining and Smelting Company ef al. vs. The Iron 


—— 


Silver Mining Co. Demurrer to complaint. Filed Aug. 7, 1882. 
(S’o’d) Edward F. Bishop, clerk. 7 

And afterwards and on, to wit, the 20th day of October, A. D. 
1882, the same being one of the regular juridical days of the October 
term, A. D. 1882, of said court—present, the Honorable Moses Hal- 
lett, district Judge—the following proceeding was had and entered 
of record in said court and in said cause, to wit: 


Order. Plaintiff Granted Leave to Amend Complaint. 


THe EvGin MininG AND SMELTING CoMPANY ef al. 
| US. 
Tue Iron Stnver Mryine Company. 
Kor possession of specific real property and for damages. 


At this day come the said plaintiffs, by V. D. Markham, 

Esq., their attorney, and thereupon, on their motion, it is 
ordered that they have leave to amend their complaint herein and 
to file a supplemental complaint on or before Saturday, the 21st 


instant. 


And afterwards and on, to wit, the the 21st day of October, A. D. 
1882, came again the said plaintiffs, by their attorneys aforesaid, 
and filed in said court and in said cause their amended complaint 
against the said defendant. And the said amended complaint is in 
words and figures as follows, to wit: — 
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©) THE IRON SILVER MINING CO. VS. 


y { mende d Complaint. 


UNITED rege oF AMERICA, }| 
y : 
District e f Colorado, 


[In the Cireuit Court of the United States in and for said District. 


THe Engin MiIntna AND SMELTING CoMPANY, a Corporation, JOHN 


W. Newton, Charles Dennison, M. B. Carpenter, G. L. Havens, J. 
W. Beeman, and William Havens, Plaintuifis, ‘ + 
US. 


THe Iron Sinver Minine Company, a Corporation, Defendant. 


The plaintiffs, by leave of court first had and obtained, present _ ‘ 
this their amended and supplemental complaint, and thereupon 
complain and allege— | ‘. 
I. That the plaintiffs were, at the date of commencement of 
10 this suit,and each of them now is,a citizen of the State of Col- 


orado, and that the defendant was then and now is a citizen of 
the State of New York, and that the sum or value of the matters in 
controve rsy in this action exceed, exclusive of costs, the sum of t five ' 
hundred dollars. ; 
I]. That on the 29th day of June, 1882, the plaintiffs commenced 
their action in this court against the defendant by the service of 
summons. That in and by their complaint on that day filed they 
claimed. the neht tu occupy and possess the premises therein de- 
scribed as the Gilt Kdge Lode by divers mense conveyances from the 
original locators thereof, by virtue of a full compliance with the 
laws of the United States and the State of Colorado in such case 
made and provided, and by virtue of a receiver’s receipt therefor. 
That since the commencement of said action, to wit, on the Ist day 
of October, 1882, a patent for said Giit Ikdge Lode and premises has 
been issued by the Government of the United States to the plaintiffs 
herein, conveying to said plaintiffs the fee-simple title to said Gilt 
Kdge Lode and premises, to which patent plaintiffs beg leave to refer 
on the trial hereof in lieu of the receiver’s receipt. 


et ee OR 5 


The plaintiffs further complain and allege that, at the date of 
commencement of this suit, fora long time prior aaees and now, 
they were and are the owners of, and entitled to, the exclusive pos- 7 
session and enjoyment of all that certain lode mining claim 
situate in California Gulch, in California mining district, county : 
of Lake and State of Colorado, known and called the Gilt Edge : , 
Lode, which said lode claim is more particularly described by ’ 
metes and bounds as follows, to wit: Beginning at corner No. ™ 


(1) one, same as corner No. (2) two of Wm. Reddick ; thenee south 

seventy-two degrees west two hundred feet to corner No. two; 
1] thence north eighteen degress west one hundred feet to cor- 

ner No. three (same as corner No, 13 of the Stone Lode): 
thence north eighty-nine degrees forty minutes east one hundred 
ninety-seven feet to corner No. 4 (same as corner No. 1 of A. Y.); 
thence north forty-five degrees east three hundred fif ty-seven and 


7, feet to corner No. 5 (same as northeast corner of Minnie); thence 
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north twelve degrees west one hundred and twelve feet to corner 
No. six; thence north. forty-five degrees east seven hundred and 
twenty feet to corner No. seven; thence south eighteen degrees east 
three hundred feet to corner No. eight; thence south fort y-six degrees 
west ten hundred sixty-four feet to corner No. nine (same aS corner No. 
o2, survey 281); thence north eighteen degrees west one hundred 
and twenty-five feet to corner No. one, the place of beginning. 

That the plaintiffs own said mining premises by divers mesne 
conveyances from the original locators thereof by virtue of a full 
compliance with the laws of the United States and of the State of 
Colorado relating to mines and mining claims, and in fee, and by 
actual prior possession as a lode mining claim, located on the public 
domain of f the United States. 

‘That said ‘Gilt Edge Lode mining claim is of great value to 
plaintiffs, to wit, of the value of one million dollars. 

That the plaintiffs long have been and are now entitled to the 
possession of the said mining premises hereinbefore deseribed, ancl 
each and every part thereof, as a lode mining claim, located and 
owned as above set forth. 

That the defendant on, to. wit, the 25th day of June, 1882, by 
means of drifts, inclines, and tunnels driven into the said Gilt 

Edge Lode mining claim from the eS and entering 
12 underneath said lode claims, have entered without right into 

and upon the said Gilt Edge Lode ake claim so possessed 
and owned by plaintiff, and on the day and year aforesaid ousted 
the plaintiffs from possession of all that sage of the said Gilt Edge 
claim embraced in and by the said drifts, inclines, and tunnels 
by the defendant, as aforesaid, made and run in and upon said 
claim, and have wrongtfutly withheld, and still do wrongfully abe 
without right withhold, possession thereof from plaintiffs, to the 
damage of plaintiffs in the sum of fifty thousand dollars. 

The plaintiffs further complain and allege that the defendant 
company, by means of drifts, inclines, levels, tunnels, and winzes 
by it run, exeavated, and made in and upon the Gilt Edge Lode 
claim of plaintiffs on the 25th day of June, 1852, and from thence 
hitherto have taken, removed, carried away, and converted to its own 
use large quantities of silver, gold, and lead ores belonging to said 
lode claim and the plaintiffs, which ores so carried away and con- 
verted by defendant are of great value, to wit, of the value of hifty 
thousand dollars. 

Wherefore plaintiffs pray judgment against the defendant 

Kirst. For the recovery of the possession of said Gilt Lidge Lode 
mining claim, and each and every part thereof. 

Second. For the sum of fifty thousand dollars damages for tl 
wrongful detention of said Gilt Edge Lode. 

Third. For the sum of fifty thousand dollars for ores so as afore- 
said taken and converted by defendant. 

Fourth. For costs of suit. 

(S’o'd) MARKHAM, PATTERSON, 
THOMAS «& LYLES. 
M. B. CAPENTER, 
Attorneys for Plaintifjs. 


Ss 
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13 Endorsed: 968. Circuit court of the U. S., district of Colo- 
rado.. The Elgin Mining and Smelting Company et als. vs. 
The Iron Silver Mining Co. Amended complaint. Filed Oct. 21, 
1882. (S’o’d) Edward I. Bishop, clerk. Markham, Patterson, 
soccer and M. B. Carpenter, attorneys for plaintiffs. 


And afterwards and on,'to wit, the 30th day of October, A. D. 
1568, came agaix the said defendant, by its attorney aforesaid, and 
tiled in said COUT and lh Sal ic] Cause its answer to the ame nded eom- 
plaint heretofore filed herein; and the said answer ‘3 in words and 
heures cls follows. to wit: 


Answer to Amended Complaint. 


In the Circuit Court of the United States, Eighth Circuit and Dis- 
trict of Colorado. At Law. 


THe Exvoain MINING ge oe CoMPANY, JoHN W. NrEwrTown> 
ier id Dennison, M. B. Carpe nter. G. L. Havens. J. W. Beeman. 
and’ William eo Plaintiffs 

nS 


THe [Ron Stiver Minrna Company, Defendant. 


Now comes the above-named defendant, The fron Silver Mining 

Company, and makes answer to the amended and supplemental 
complaint of the above-named plaintiffs, and answering— 

14 lirst. Denies that the plaintiffs, or any or either of them, 
are or ever were citizens of the State of Colorado. 

Second. Denies that since the commencement of this suit or at 
any time a patent for said Gilt Edge Lode and premises has been 
issued by the Government of the United States to the said plaintiffs, 
or either or any of them, or that the fee-simple title to said lode o 
premises has been conveyed to said plaintiffs, or either or any of 
them. 

Third. Denies that at the commencement of this suit, or at any 
other time or now, plaintiffs, or either or any of them, were or are 
the owners of or entitled to the possession or enjoyment of all or any 
part of the claim, property, or premises described in said complaint 
as the Gilt Edge, or that they have any conveyance thereof from 
anv one, or that they have complied with the laws of the United 
States or the laws of the State of Colorado, or have had prior posses- 
sion of the same premises. 

Fourth. Denies that plaintiffs are or ever have been entitled to 
the possession of said premises or any part thereof. 

lhifth. Denies that defendants at any time wrongfully or unlaw- 
fully entered into or upon said premises, or any part thereof, or ever 
ousted plaintiffs therefrom or from any part thereof. 

Sixth. Denies that defendant has damaged plaintiffs in any sum 
whatever. 

Seventh. Denies that said defendant has taken, removed, carried 
away, Or C nverted any ores belonging to said lode. claim, Or the 

plaintiffs of any value whatever. 


a 


THE ELGIN MINING AND SMELTING CO. ET AL. ae 
15 And for a further answer in this behalf defendant alleges 


and shows to the court: 

Kighth. That defendant is the owner in fee and entitled to the 
— ssion under and by virtue of a patent therefor from the Gov- 
ronment of the United States, of date May 24th, in A. D. 1877, of 
flea certain surface lode mining claim property and premises situate 
in California; a mining district in Lake county, State of Colorado, 
called the Stone claim, bounded and described as follows, with mag- 
netic variations at fifteen (15) degrees east, to wit: Beginning at 
eorner No. 1, a limestone 6x 8x9 inches in size, in mound of stones 
chiseled “ 1-217,” from which a bald mountain near the head of 
Sacramento creek bears north elohty- two (S22) degrees thirty y (30) 
minutes east, blazed pine tree fourteen (14) inches in diameter 
bears south eighteen (18) degrees ten (10) aad east at the dis- 
tance of sixteen (16) feet, and a bla at pine tree — » (12) inehes 
in diameter bears south ig sey oo) degrees west at the distance 
of twenty-four (24) feet; thence ie suid corner No. 1 south 
elohty-three (83) degrees east Sheet hundred (400) feet to road, five 
hundred (509) feet to bank of placer, five hundred and thirty (530) 
feet to corner No. 2, a pine Post four (4) inches square in mound ot 
stones, marked “ 2-217;” thence south eighteen (15) degrees east one 
hundred and twenty-one and two-tenths (121,%) feet to corner No. 
3, a pine post four (4) inches square, in mound of stones marked 
“3-217 :” thence south. forty-five (45) degrees six (6) minutes west 
one hundred and ninety-four and forty-seven hundredths (194,45) 


1 Ov 

feet to corner No. 4,a pine post four (4) inches square, marked 
‘4-217;” thence north forty-e Oy 18) degrees forty-five (45) 

16 minutes west ten and two hundredths (10+2,,) feet to corner 
No. 5,a pine post four (4) inches square, marked “ 5-217 ;” 


thence south twenty-sixth (26) degrees forty (40) minutes west three 
hundred (300) feet to corner No. 6. é . pine a four (4) inches square, 
marked “ 6-217,” from which corner No. 2 of survey No. 218, made 
for the claim of Alvinus B. Wood, Upon the rock lode bears north 
forty-eight (48) degrees forty-five (49) semsgipbone west at the distance 
of one hundred and five and seven-tenths (10 ie] feet: thence from 
said corner No. 6 south forty-eight ( (45) viene es "forty-five (45) min- 
utes east two hundred and five and fifty-five hundredths (205,,5) 
feet to corner to No. 7,a pine post four (4) inches square, marked 
‘“ 7-217:" thenee north forty-five | 15) degrees. six (6) minutes east 
LWO hundred and sixty (2060) feet to corner No. Oo. a pine post four 
(4) inches square, marked “ 8-217;” thence north along that bound- 
ary of survey made for the Oro Plata Lode three hundred and sixty 
(O60) feet to corner No. 9, a pine Post four (4) inches sq uae, marked 


9-217;” thence east along north boundary of said survey made 
for the Oro Plata lode fifty (50) feet to corner No. 10, a pine post 


four (4) inches square in mound of stones, marked *“ 10—217;" thence 
south along east boundary of said survey made for the Oro Plata 
Lode three hundred and ten and eighteen hundredths (510,455,) feet 
to corner No. 11,a pine post four (4) inches square, marked “ 11-217,” 
thence north forty-five (45) degrees six (6) minutes east three hundred 
and twenty-threeand forty-five hundredths (328 455) feet to corner No. 
—200 
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L2, a pine post four (4) inches square, marked “ 12-2175 thence north 
ehteen (18) degrees west four hundred andeighty -five and thirty-two 
hundredths (485 37) feet to corner No. 15, a pine post four (4) inches 
square, 1n mound of stones marked “13-227; thence north 

17 eighty -three (83) degrees west, six hundred and thirteen and 


inety-nine hundredths (61348) f feet to corner No. 14, a pine 
» south twenty- 


post aay (4 inches square marked “14-217 ;” thence 
six (26) degrees forty (40) minutes west along easterly boundary of 
survey No. 216, made for the claim of Alvinus B. Wood, upon the 
Wood lode, three hundred and eight and_ fifty-eight hundredths 
(508,58,) feet to corner No. 5 of said survey No. 216, from which 

S. locating monument bears north sixty-three (65) degrees thirty 
(30) minutes west at the distance of ninety-six hundred and thirty- 
three (9,633) feet, three hundred and eighteen and _ fifty-eight hun- 


an 


) 


tthe Oto £8.) < : : PS ae a \ 
dredths (315,') feet to the place ol begin ning, containing nine (9) 
acres ana e elghtee n hundredt ns ( T00) of an acre ol land, more or le SS, 
er 2 : } Ee : . < ’ } Y ] 
and of a certain veln, i0ae, or ledge therein known ana called Lire 


stone vein, ode, Or ledge, extending the entire length of said claim 


from north to south fifteen hundred feet, linear measurement, more 
or less, throughout its entire depth, although it does enter the lands 
aAQdjOIMIN:. 

Ninth. That sald veln, lode. Or ledge is a veln, lode. Or ledge of 
rock in place bearing iron, lead, and silver in large quantities, and 
is valuable on account thereof. 

Tenth. That the top apex and outcrop of said vein, lode, or ledge 
exists and is found in said Stone surface claim throughout its entire 
extent from north to south between walls of rock in place, a lime- 
stone foot wall, and a porphyry ha nging wall. | 

Eleventh. That the true strike of said vein, lode, or ledge is north 
and south, and it has a dip to the east at an angle of 15° below the 

plaix of the horizon. 
Twelfth. That said vein, lode, or ledge on its dip aforesaid, 
18 within vertical planes drawn downward through the end lines 
of said vein, lode, or ledge so existing and found within said 
Stone surface mining claim, and continued in their own sehinpieaten 
viz., In the direction of the dip of said vein, lode, or ledge as afore- 
suid, passes through, out of, and beyond the east vert tical side line 
of said Stone surface claim and location into lands adjoining, to 
wit, into and under the said Gilt Edge surface claim. 

Thirteenth. Said defendant admits that it has, underneath the 

surface of said Gilt Edge surface claim, followed and mined in and 


upon said Stone vein, lode, or ledge, and alleges that, by Ronee of 


the facts and premises ¢ above set forth, it had a right so to do, and 
denies that it has otherwise in any way interfered with said Gilt 
Edge claim, or any part thereof. 
Wherefore defendant prays to be dismissed, with costs of suit, &e. 
(Signed) JONAS SEELY, 
Defendant's Attorney. 


Endorsed: No. 968. In U.S. erreuit court, district of Colorado. 
The Elgin Mining and Smelting Company, John W. Newton, Charles 
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THE ELGIN. MINING AND SMELTING CO. ET AL. L] 


Dennison, M. B. Carpenter, G. L. Havens, J. W. Beeman, and Will- 
iam Havens, plaintiffs, vs. The Iron Silver Mining Company, defend- 
ant. Answer to amended and supplemental complaint. Filed Oct. 
30, 1882. (S’g’d) Edward. I. Bishop, clerk. Jonas Seely, defend- 
ant’s att’y. 


And afterwards and on, to wit, the 3lst day of October, 
1!) A. D. 1882, came again the said plaintiffs, by their attorneys 


aforesaid, and filed in said court and in said cause their repli- 
cation to all of the answer theretofore filed herein, except paragraph 
XI thereof: and also filed as aforesal o . 
XII of said answer; and the said replication is in words and figures 
as follows. to wit: 


4 | : > ] . 7 _ 
their demurrer to paragraph 
] 


Replication Lo Part of A RSWe?r 


UNITED STATES OF AMERICA, | 
District of Colorado. ; 


In the Cireuit Court of the United States within and for the District 
of Colorado. 


7 


THE E_ain MINING AND SMELTING CoMPANY et als.. Plaintiffs. 
DS, 
THe [ron SILVER MINING ComMPANY. Defendant. 


The plaintiffs, for replication to defendant’s answer, excepting to 
paragraph twelve of said. answer, deny that the defendant is the 
owner 1n fee or otherwise, or entitled to the possession under patent 
or otherwise, oft that surtace lode mining claim deseribed in the sald 
answer as the Stone claim. 

Deny that defendant is owner in fee or otherwise or entitled to 
the possession of a certain vein or lode or ledge in said Stone claim. 

Deny that there is any vein, lode, or ledge therein extending the 
entire length of said claim from north to south or otherwise. 

Deny that there is any vein, lode, or ledge in said claim, or in any 
part thereof, or throughout its entire depth or to any depth; and 
deny that any vein, Jode, or ledge, or deposit in said Stone claim 
enters any land adjoining. 

Deny that said veln, lode, or ledge, Or any vein, lode, or 
20 ledge in said Stone claim i a vein or lode Or ledge of rock in 
place in said claim. 

Deny that there is any lode, veln, or ledge In rock In place In 
said claim bearing iron or lead or silver in large or any quantities, 
or of any value whatever. | 

Denv that there is any top or apex or outcrop of said vein, lode, 
or ledge, or of any vein, lode, or ledge, existing or found in said 
Stone surface claim throughout its entire extent, or throughout any 
extent or to any extent whatever, either from north to south or other- 
wise. 7 | 

Deny that there is any vein, lode, or ledge in said Stone claim 
between any walls of rock in place. | 

Deny that there is any wall of rock in place in said claim, 
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Deny: that there Is a — stone foot or other wall, and deny that 
there is a porphyry or other hanging wall, and deny that there is 
any foot wall or a ee wall. 

Deny that the true or other strike of said vein, lode, or ledge, or 
of any vein, lode, or ledge is north and south or in any other direc- 
tion; and deny that it, or any vein, lode, or ledge in said claim, has 
any dip to the east or in any direction at an angle of 15°, or any 
angle below the plane of the horizon or below any plane. 

Deny that defendant had or has any right whatever to enter un- 
derneath the surface of the Gilt Edge Lodeclaim or any part thereof, 
and allege that such entry was and is a trespass. 

(Signed) MARKHAM, PATTERSON & THOMAS, 
M. B. CARPENTER, 
Attys for PVF. 


2] Endorsed: 9638. Cireuit court of U. os ee of Colorado’ 

The Elgin Mining & Smelting Co. et al. vs. The Iron Silver 
Mining Co. Replication to all of ans. except par. Xl. Filed Oct. 
31,1882. (S’o’d) Edward F. bishop, clerk. V. D. Markham, M. Bb. 
Carpenter, for pl’ffs. 


And the said demurrer is in words and figures as follows, to wit 
Demurrer to Part of Answer. 


UNITED STATES OF AMERICA, | ; 
° : - SS 
District of Colorado, | 


In the Cireuit Court, &e. 


THE ELGiIn MINING AND SMELTING CoMPANY ef als., Plaintiff, 
US. 


THE Iron SItveR MIninG Company, Defendant. 


The plaintiffs demur to the twelfth paragraph of defendant’s an- 
swer, and for grounds of demurrer state— 

[. That said par: agraph does not state facts sufficient to constitute 
a defense to the action. 

[Il. That said paragraph describes the property not by surface end 
lines but by end lines of the lode vein or ledge. 

IIIf. That the claim set up in said paragraph is repugnant to 

the law defining lode claims in this, that the law defines 
22 such claim by end lines of the claim, while said paragraph 

attempts to justify the entry into plaintiffs’ ground by reason 
of the dip of a vein, lode, or ledge between end lines of the vein 
instead of end lines of the claim, as required by law. 

(Signed) M. B. CARPENTER. 

MARKHAM, PATTERSON & THOMAS, 

Attorneys for Plaintiffs. 

Endorsed: 965. Circuit court of the U.S., district of Colorado. 
The Klein M. & Sg Co. et als. vs. The Iron Silver M’e r Co. Demurrer 
to par. XII of answer. Filed Oct. 31, 1882. (S’o’d) Kdward F. 
Bishop, clerk. V.D. Markham, M. B. Carpenter, for plaintiff- 
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THE ELGIN MINING AND SMELTING CO. ET AL. Lo 


“And afterwards, and on, to wit, the 3d day of November, A. D. 
ISS2, the same being one of the tet ur juridical il di ays of the October 
term, A. D. 1882. of said apie iabacearagess. the Honorable Moses Hal- 
lett, district ] rude —the follow ine proceeding was had and entered of 
record in said court and in said cause, to wit: 


, 5 ? 
(Jrder. De prurrer to . | newer Overruled. 


THe Engin MINING AND SMELTING COMPANY et al. 
YS. 
THe TRON SILVER MINING CoMPANY 
or POsse ssion of spec "ile real property and for damages. 


y Ay At this day come the said arog. iffs, by M. Bb. Carpenter, 
[’sq., their attorne Vy, and the Sal 1c de fendant , by Jonas Seely, 
lsq., its attorney, also comes. 

And the demurrer to paragraph XII of the answer to the amended 
and supplemental complaint herein having heretofore come on to 
be heard and having been subm itte d to the court, and the court 
being now sufficiently advised in the premises, it seemeth to the 
court here that the said answer is sufficient in law, and so the said 
demurrer is overruled. 


And afterwards and on, to wit, the 4th day of November, A. D. 
1882, came again the said plaintiffs by their attorneys aforesaid, ana 
filed in said court and in said eause their replication to paragraph 
XII of the answer heretofore filed herein. And the said replication 
is in words and figures as follows, to wit: 


Replication to Paragraph All of Answer. 


UNirep STATES OF AMERICA. t. 
District of Colorado, Py 


[In the Cireuit Court, Xe. 


THe ExtGgin MINING AND SMELTING CoMPANY, et al., Plaintiffs, 
3 rs, 
Tue Iron Strver MINING Company, Det’t 


The plaintiffs, or re 4 lication to the twelfth paragraph of defend- 
ant’s answer, deny that said vein, lode, or ledge, or-any vein, 
24 lode, or ledge, on its dip, or otherwise, within vertical or other 
planes drawn downward or otherwise through the end lines 
of said vein, lode, or ledge, passes through, out of, or beyond the east 
or any vertical side line of said Stone claim or location, or Into any 
lands adjoming or into or under the Gilt Kage claim. 
Plaintiffs deny that there is any vein, lode, or ledge existing or 
found within said Stone surface claim. 
Plaintiffs deny that there is any vien, lode, or ledge within verti- 
cal planes drawn downward through the end lines, either of any 
vein, lode, or ledge, or of any claim, or through any end lines con- 
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tinued in their own direction, or continued in the direction of the 
di + ol any Ve In, lode, or ledge, passes through, out of, Or beyond any 
side line of the Stone claim into or unde r said Gilt Edge claim. 

Pp laintiffs deny that said Stone claim has any end lines. 

Plaintiffs deny that there is found in said Stone claim any vein, 
lode, or ledge having any dip whatever. : 

Plaintiffs aver that said Gilt Kdge lode and claim is not upon the 
dip of any vein, lode, or ledge ; neither is it within vertical planes 
lrawn downward through the end lines of said Stone or any claim, . 
r through end lines aaa in their own direction. 

(Signed) MARKHAM, PATTERSON & THOMAS, 
AND M. B. CARPENTER, 
Attorneys for Plaintifjs. 


( 


Endorsed: 963. Circuit court of the U.S., district of Colorado. 
The Elgin Mining and Smelting Company e als. vs. The [ron Silver 
Mining Company. Replicati 1 to par. XII of defendants answer. 
Filed Noy. 4,1882. (S’e’d) Edward F. Bishop, clerk. Markham, 
> 


Patterson & Thomas, and M. B. Carpenter, attorneys for plaintiffs. 


25 And afterwards and on, to wit, the 2d day of December, A. 
D.1882,came again the said plaintiffs, by their attorneys afore- 
said, and filed in said court ,and in said-cause a stipulation for trial 


by the court, and the said stipulation is in words and figures as fol- 
lows, to wit: 


Stipulation for Trial by Court. 
[In the United States Circuit Court, Eighth Circuit, District of 
Colorado. 
THe Exvcin MINING AND SMELTING CoMPANY, JOHN W. NEwTON, ef als. 
us, 
Tue [RON SILVER MINING CoMPANY. 


It is hereby stipulated between the parties hereto that this action 
may be tried by the court without a jury, that being expressly waived. 


Dec. 2, 1882. . 
(S'o'd) MARKHAM, PATTERSON & THOMAS, 


A tlorieys jor Pla intiffs. 


S’2"d) JONAS SEELY, Attorney for Def’ts. 
Endorsed: No. 968. Circuit court U.S. Elgin Mining and Smelt- > 


{ 
ing Co. vs. Iron Silver Mining Co. Stipulation for trial by the court. 
hiled Dee. 2, 1882. (S’e’d) Edward F. Bishop, clerk. Jonas Seely, 
att’y for def’t. | 


26 ~ And afterwards and on the same day, to wit, the 2d ne of 
December, A. D. 1882, the same being one of the regular ju- 
ri lical days of the ( ectober term, A. D. 1882, of said ¢ ‘ourt—prese nt, the 
Hfonorable Moses Hallett, district Judge—the following proceeding was 
had and entered of record in said court and in said cause, to wit: 


THE ELGIN MINING AND SMELTING CO. ET AL. 1d 


Order. Trial. | Finding for Plaintiffs. 


‘THe Exain MINING AND SMELTING CoMPANY, JuHN W. NEWTON, 
Charles Dennison, M. B. Carpenter, G. L. Havens, J. W. Beeman, 
and Wilham Havens 

ES 


THE SILVER MINING COMPANY. 
i or posse ssion of ' specific res i! prope roy and for damages. 


At this dav come the said plaintiffs by T. M. Patterson, Esq., their 
attorney, and the said defendant, by Jonas Seely, Esq., its attorney, 
also comes. 

And this cause now coming on to be tried by the court without a 
jury, in pursuance of a written stipulation thereto herein filed, and 
the court, having heard the evidence produced herein and the argu- 
ments of counsel, and being now sufficiently advised in the premises, 
doth find the issues herein joined for the said plainuffs and against 
the said defendant, and that the plaintiffs are the owners in fee of 
the premises described In the complaint and entitled LO the posses- 
sion thereof. 


Wherefore, on motion of the said plaintiffs, let judgment 
20 be entered herein in favor of the said plaintiffs and against 


th e sald de fenda it for possession of the prem 1ises in the CoTh- 
plaint herein deseribed and the sald plaintiffs’ COSTS, LO be taxed. 
And thereupon, On the Salne day, LO wit. bia. “bd dav of De- 
cember, A. D. 1882, judgment was duly entered against the said 
defendent in the judgment book of said court and in said cause in 
pursuance of nat statute and rules of court; and the sald judgment 
is in words and figures as follows, to wit: 


Judgment. 


THe Etcin MiniIxnG AND SMELTING COMPANY, JOHN W. NEwrTOon, 
Charles Dennison, M. B. Carpenter, G. L. Havens, J. W. Beeman, 
and William Havens, : 

DS. 


THe Iron SILVER MINING COMPANY. 
lor possession of specific real property and tor damages. 


On this 2d day of December, A. D. 1882; the same being one of 
the regular judicial days of Se Gules term, A. D. 18582, of said 
court, there being present the Honorable Moses Hall ett, district 
judge, it is considered by the court that the said plaintiffs do have 
and recover of and from the said defendant the possession of the 
premises, lands, and tenements in said complaint mentioned, to wit: 

All that certain lode mining claim situate in California Guleh, 
in California mining district, county of Lake and State of Colo- 
rado, and called the Gilt Madge Lode, and More fully deseribed by 
metes and bounds, as follows, to wit: Beginning at corner No. (1) 

one (same as. corner No. (Z) two of Wm. Reddick); thence 
25 south (72°)seventy-two degree west. two hundred feet to corner 
No. (2) two; thence north (18°) eighteen degrees west one 
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hundred feet to corner No. (3) three (same as corner No. (13) of 
Stone Lode); thence north (89°) eighty-nine degrees (40’) forty 
minutes east one hundred ninety-seven feet to corner No. (4) four 
(same as corner No. (1) one of A. Y.); thence north (45) forty-five 
degrees east: three hundred fifty-seven and ;'; feet to corner No. (0) 
five (same as northeast corner of Minie); thence north (12°) twelve - 
degrees wesi one hundred twelve feet to corner No. ( (0); thence 
forty-five: degrees east seven hundred twenty feet to 
i) seven; thence south (18 elehteen degrees east three 
t to eorner No: (S) elo ht ; thenee south Sage fortv-six 


sisi (45°) 
corn - No | 
7 


wher ie fe 


degrees west ten hundred sixty-four feet to ih No. ( )} nine (same 
as corner No. (82) thirty-two, survey No. ve - thence north (18°) 


eighteen degrees west one hundred twent oon feet to corner No. (1) 


one, the place of beginning, and that t hes have a writ of possession 
therefor. ; 

It is further considered by the court that the said plaintiffs do 
have and recover of and from the said defendant their costs by them 
in this behalf laid out and expended, to be taxed, and have execu- 
tion therefor. 


And afterwards and on, to wit, the 9th day of December, A. D. 
1882, he same being one of the regular judicial days of the October 
term, A. D.1852, of said court—present, the Honorable Moses Hallett 
district Judge—the following proceeding was had and entered 
record in said court and in said eause, to wit: 


29 Order Fixing Amount of Bond on Writ of Error. 


Toe EnGin MINING AND SMELTING COMPANY et al. 
; Us, 
THe [Ron SILVER MINING COMPANY. 
lor possession of specific real property and for damages. 
At this day comes the said defendant, by Jonas Seely, Esq., its at- 


torney, and on its motion it is ordered that bond upon writ of error 
herein shall be in the sum of two thousand dollars ($2,000.00). 


And afterwards and on, to wit, the 9th day of December, A. D. 
1882, came again the said defendant , by its attorney aforesaid, and 
filed in said court its bond, and sued out of said court a writ of 
error ed citation to the Supreme Court of the United States; and 
is In words and figures as follows, to wit: 

Bond on Writ of Error. 
30) THE Unirep States oF AMERICA, District of Colorado : 

Know all men by these presents that John R. Hannaand William 
Barth, as sureties, are held and firmly bound unto The Elgin oe 
and Smelting Company, John a Newton, Charles Dennison, M. B. 
Carpenter, G. L. Havens, J. W. Beeman, & William Havens in the 


full and just sum of two vith dollars, to be paid to the said 
The Elgin Mining and Smelting Company, John W. Newton, Charles 
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. 
W. Beeman,and William Havens; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and administra- 
tors, jointly and severally, firmly by these presents. 
Sealed with our seals and dated this 9th day of December, in the 
year of our Lord one thousand eight hundred and eighty-two. 
Whereas lately, at the October term, A. D. 1882, of the circuit 
court of the United States for the district of Colorado, in a suit pend- 
ing in said court between The Elgin Mining and Smelting Company, 
John W. Newton, Charles Dennison, M. B. Carpenter, G. L. Havens, 
J. W. Beeman, and William Havens, blaintiffs, and The Iron Silver 
Mining Company, defendant, judgment was rendered against the 
said The Irom Silver Mining Company,and the said The Iron Silver 
Mining Company having obtained a writ of error to reverse the 
judgment of said cor rt,and a citation, directed to the said The Elgin 
Mining and Smelting Company, John W. Newton, Charles Denni- 
son, M. B. Carpenter, G. L.- Havens, J. W. Beeman, and William 
Havens, citing and admonishing them to be and appear at a Su- 
preme Court of the United States to be held at Washington on the 
~2d Monday of October next : | 
Now the condition of the above obligation is such that if the said 
The [ron Silver Mining Company shall prosecute said writ of error 
to effect and answer all damages and costs if it fails to make good 
its plea, then the above obhgation to be void; else to remain in full 
force and virtue. 
(Sioned) JOHN R..HANNA. — [sEat.] 
3 WILLIAM BARTH. [seat] 


Approved Dee. 9th, 1882. 
(S’o"d) ' MOSES HALLETT, Judge. 


31 | Endorsed:] Gen. No. 968. Cireuit court of the United 

States, district of Colorado. Iron Silver Mining Company, 
plaintiff im error, vs. Eloin Mining & Smelting Co. e¢ al., def’ts in 
error. Bond on writ of error. $2,000.00. Filed this 9 day of Dee’r, 
A. D. 1882. (S’e’d) Edward F. Bishop, clerk. 


And the said writ of error is hereto attached to wit: 


2 Writ of Error to Cirewt Court U. S.. District of Colorado. 


Ad 


‘Toe Unritrep STATES OF AMERICA. 


UNITED STATES OF AMERICA, | an 
District of Colorado, j an 


The President of the United States to the judges of the cireuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court between 
The Elgin Mining and Smelting Company, John W. Newton, 
Charles Dennison, M. B. Carpenter, G. L. Havens, J. W. Beeman, 
and William Havens, and The Iron Silver Mining Company, a 
‘manifest error hath happened, to the great damage of the said The 

o—200 | 
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Iron Silver Mining Company, as by its complaint appears, we, 
being willing that error, if any hath been, shoul | be duly corrected, 
and full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given,that then, 
under your seal, distinctly and openly, you send the recoft and pro- 
ceedines aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, toge ther r with this writ, so that 
you have the same at Washington on the 2d Monday of October 
next in the said Supreme Court to be then ‘and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to corre pr that 
error what of right and according to the law and custom of the 
om states should be done. 

Witness The Hon. Morrison R. Waite, Chief Justice of the Su- 
de rt ourt of the United States, this 9th day of Dec’r, in the year 
of our Lord, one thousand eight hundred and eighty-two, and of the 
[Independence of the United States the 107th year. 

[Seal United States Circuit Court, District of Colorado. ] 
7 KDWARD F. BISHOP, Clerk. 

Allowed by— 

MOSES HALLETT, District Judge. 


33 The plaintiff in error having given the security required 

by law on the issuing of the citation, and having served the 
within writ of error, by lodging a copy thereof for the adverse part) 
in the clerk’s office in apt time, this writ is therefore made a super- 
sedeas. 


EDWARD F. BISHOP, Clerk. 


| Endorsed:] Gen. No. 968. Circuit court of the United States, 
district. of Colorado. Iron Silver Mining Company, plaintiff in 
error, vs. Elgin Mining and Smelting Co. et al. Writ of error to 
circuit court, U.S. district of Colorado. Filed in circuit court of the 
U.S. nis 9th day of Dee’r, A. D. 1882. Edward F. Bishop, clerk. 
Jonas Seely, attorney for plaintiff in error. | 


Return. 


THe UNITED STATES OF AMERICA, oe 
District of f Colorado, ee 


In obedience to the command of the within writ, | herewith trans- 
mit to the honorable Supreme Court of the United States a duly 
certified t tre anscript t of the record and procee dings in the within ene- 

tled case, together with all things concerning the same. 

Witness mv hand and the seal of said gree court, at Denver, in 
said district, this 2: 3 day of December, A. D. 1882. 

[Seal United States Circuit Court, District of Colorado. ] 

EDWARD F. 


BISHOP, Clerk. 


And the said citation is hereto attached, to wit: 


ET AL. 


AND SMELTING 


THE ELGIN MINING CO. 


BY Citation. 
U.S. Cireuit Court. 
Unirep STrates oF AMERICA, District of Colorado : 


The United States of America to the Elgin Mining and Smelting 
Company, John W. Newton, Charles Dennison, M. B. Carpenter, 
G. L. Havens, J. W. Beeman, and William Havens, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the 2d Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the district of Colorado, wherein The Iron Silver Mining 
Company Is plaintiff in error and you are defendants in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as In the said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Moses Hallett, a judge of the circuit court 
of the United States for the district of Colorado, this 9th day of De- 
cember, in the year of our Lord one thousand eight hundred and 
elghty-two. 


MOSES HALLETT, Judge. 
<n Proof of Service. 


Tue Untrep STATES OF AMERICA, | 
. . , ' < ») 
District of Colorado. 


On this 9th day of December, A. D. 1882, personally appeared 
Samuel Milton before me, the subscriber, a cierk of the circuit court 
oft the United States for the district of Colorado, and makes oath 
that he delivered a true copy of the within citation to Thomas M. 
Patterson, Esq., attorney of record for the said defendants in error. 


SAM’L MILTON. 


Sworn to and subseribed before me this 9th day of Dee’r, A. D 
1882. | 
EDWARD F. BISHOP, 

Clerk District Court U.S. 


| Endorsed :] Gen. No. —.. Supreme Court of the United States. 


[ron Silver Mining Company, plaintiff in error, vs. Elgin Mining 
and Smelting Co. ef al., defendants in error. Citation. Filed in 


Supreme Court of the U.S. this — day of ——, A. D. 18—. —— 
, clerk. Jonas Seely, attorney for plaintiff in error. 
36 And afterwards and on, to wit, the 14th day of December, 


A. D. 1882, came again the said defendant, by its attorney 
aforesaid, and filed in said court and in said cause its bill of the excep- 
tions reserved by it upon the trial of the issues herein, and the said 
bill of exceptions is in words and figures as follows, to wit: 
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Bill 0} ee UCEP itiONS. 


In the Cireuit Court of the United states, Mighth Cireuit, District of 


(‘olorado. 


THE InnGin MINING AND SMELTING CompANy, JOHN W. ) 
Newton, Charles Dennison, M. B. Carpenter, G. L. | 
Havens, J. W. Beeman, and William Havens, Plaintiffs. : At Law. 

Us. 
THE Tron SILVER Mininec Company, Defendant. 

Be if remembered that this action eame on tor trial in the above- 
named court on the second day of December, A. D. 1882, and was 
tried by the court withouta jury, a jury trial being expressly waived 
by the parties in waiting. 

The plaintiffs, to prove the issues on their part, peoenen In evi- 
dence a patent from the Government of the United States, in usual 
form of patents, for lode mining claims for the premises sued for, 
Ce alle the Gilt Kdge elaim., and hen defendant admitted that plain- 
tifks eo succeeded to and are invested with the title to the prop- 


erty conveyed by sald patent, and that before the commencement of 


this action defendant had entered underneath the surface of said 
Gilt Kdge claim ata point east oj the stone surface claim, and 
Od when said action was commenced defendant was engaged in 
mining and eee oe Iron, bes l, and silver ores from 
underneath the surface of said Gilt Edee claim. 

And there Upon | it was agree | that ak “A” hereto attache “cL, cor- 
rect tly re prese nts and shows the shapes ane relative positions Ol the 
said Gilt E dge mining claim and the Stone mining claim, the prop- 
erty of defe nda Lit, and that the Jines from No. 5 to 6 and from 1 to 
14 on said plat are the two end lines of the said Stone surface claim, 
so called by the locator thereof and in the plat a iCCO mpanying the 
application for patent. 

[It was further agreed that the plat “Bb,” hereto attached, is a cor- 
rect copy of the “plat” of the Gilt Edge claim  coauaal in the 
patent of said claim, which also shows its relative position to the 
said Stone claim partially on said plat, the Stone claim being marked 

r. No. 217.” | 

And thereupon plaintiffs rested 

Whereupon defendant, to prove the issues on its part, introduced 
in evidence ra patent for the stone claim unde . which ana divers 
conveyances it was admitted by plaintiffs that defendant holds title 
in fee to the premises In said patent granted, which patent reads as 
follows: 


General Land Office, No. 2289. 
Mineral Certificate No. 120. 


THE UNITED STATES OF AMERICA. 


To all to whom these presents shall come, Greeting : 


Whereas; in pursuance of the provisions of the Revised Statutes 
of the United States, chapter six, title thirty-two, there have been 


; 


oot SND to a 
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' ° . . ’ e } 2 7 ; | / \ 
the distanee of sixteen (16) feet, and a blazed pine tree tweive (12) 
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deposited in the General Land Office of the United States the 

38 plat and field-notes of survey of the claim of Alvinus B. Wood, 
~—s the stone lode. Accotn paher d by the ce rt] ifie: ite » of the reg- 

ister of the land office at Fair Play, in the State of Colorado, where- 
by it appears that in pursuance of the said Revised S tatutes of the 
United States Alvinus B. Wood did, on the sixteentl 1 day of April, 
D. 1877, enter and pay for said mining: cl laim or a mises, being 
mineral claim No. 120 in the series of said office, designated by the 
surveyor general as lot No. 217, embracing a portion oft the unsur- 
ve-d pubhe domain in California mining district, in the county of 


1 a SF ; ° 1} he 
Lake and Stat of ( (C‘olorado. in the district of lands su bject to sale 6} 


Fair Play, containing nine (9) acres and ks en hundredths ( As) of 


an aere of land, more or * 5, and, according to the r eturns On he mn 
the General Land Ofhee, bound d and deseribed ind p) lat ted aS fol- 
lows, with magnetic variation at fifteen (15) degrees east, to-wit: 
Beoinning at corner No. 1, a limestone 6x 8x 9 inches in size, in 
mound of stones, ehiseled “ BAY Ba from which a bald mountain near 


peed © 


the head of Sacramento cree k bears north elghty-two (S22) degrees 
thirty (30) minutes east. a blazed pine teen (14) inehes in 


. } " ul a j ner a 2+ f : ' ' . 
diameter bears SOUTH elohteen (1S) decrees tel | O) minutes east at 


tree ron 


ir 
7 


iches in diameter bears south thirty-five (50) degrees west at the 
distance of twenty-four (24) feet ; thence from said corner No. ] 
south eighty-three (83) degrees east four hundred (400) feet to road, 
five hundred (500) feet to bank of placer, five hundred and thirty 
(O50) feet to corner No. 2,a pine Dost four (4) inches square, In 
29 mound of stones marked “ 2-217 ;” thence south eighteen (18) 
degrees east one hundred and twenty-one and two-tenths 
(1 2] 7) feet to corner No. 3, a pine Post four (4) inches square, In 
mound of stones, marked “3-217 ;” thence south forty-five (45) de- 
grees six (6) minutes west one hundred and ninety-four and forty- 
seven hundredths (1949'9'0) feet to corner No. 4,a pine posi four (4) 
Inches square, marked ‘4-217 ;” thence north forty-eight (48) de- 
erees forty-five (45) minutes west ten and two hundredths (10;2,) 
feet to corner No. 5, a pine post four (4) inches square, marked 
9-217 ;” thence south twenty-six (26) Tadtoes forty (40) minutes 
west three hundred (800) feet to corner No. 6,a pine post four (4) 
inches square, marked “6-217,” from which corner No. 2 of survey 
NO. 218. made for the « | 11M of Alvinus b. W ood Upon the rock lode, 
bears north forty-eight ( 48) degrees forty-five (45) minutes west at 
the distance of one “pe es. and five and seven-tenths (105 5 r.) feet 
thence from said corner No.6 south f 


+) 


forty-eight (45) ) degrees forty- 
five’ minutes east two hundred and five and fifty-five hundredths 
(2005.55 ) feet. to corner No. 7, a pine post four (4) inches square, 
marked “ 7-217 ;” thence north forty-five (45) degrees six (6) min- 
utes east two hundred and _ sixty (260) feet to corner No. 8, a pine 
post four (4) inches square, marked “8-217 ;” thence north along 
west boundary of survey, made for the Oro Platta Lode, three hundred 
and sixty (560) feet to corner No.9, a pine post four (4) eons square, 
marked “9-217 ;” thence east along north boundary of said survey, 
made for the Ora Plata Lode, fifty (50) feet to corner No. 10,a pine post 
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four (4)inehes square, in mound of stone marked “ 10-217 ;” thence 
south along east boundary of saidsurvey,made for the Ora Plata 


40 Laie Pater HISTOR and tenand eighteen hundredths (310759) 
feet to gorner No. j la pine post tour ( ty inehes square, marked 
} 11-217 :” thence hnort 1 forty-five (45) degrees six (6) minutes CASE 


three hundred 5 eae three and forty-five hundredths (323,45,) 
; 
i 


eet to corner No. 12, a pine post four (4) inches square, marked 
“192-917-:” thence north eighteen (18) degrees west four hundred 
and eighty-five and thirty-two hundret this ( Spite erg to corner No. 
13, a pine post four (4) inches square, in mounds of stones marked 
“13-217;” thenee north eighty-three (85) degrees west six hundred 
and ee and ninety-nine hundredths (615,%%) feet to corner 
No. 14, a pine post four ( _— square, marked “14-217 ;” thence 


pe aa (26) degrees forty (40) minutes west along easterly 


boundary of surv y No. 216, Sete for the claim of Alvinus B. Wood 


upon the Wood lode, three hundred and eight and fifty-eight hun- 
dredths (o05s" 5G) feet -to corner No.5 of said survey No. 216, from 


which U.S. Locating monument bears north sixt y-three (60) « degrees 
thirty (30) minutes west at the distance of ninety-six hundred and 
thirty-three (9,633) feet three hundred and eighteen and fifty-eight 
hundredths (818,%5,) feet to the place of beginning, containing nine 
(J) acres and elghte en hundredths ( Us.) of an acre of land, more or 
less, and embracing fifteen hundred (1,500) linear feet of said Stone 
lode along the course thereof, as represented by red shading in the 
following plat: 


(Here follows diagram marked p. 41.) 


42 Now, know ve that the United States of America, in con- 
sideration of the premises and in conformity with the said 
Revised Statutes of the United States, have given and granted, and 
by these presents do give and grant, unto the said Alvinus B. Wood, 
and to his heirs and assigns, the said mining premises hereinbefore 
described as lot deine saynoninrees a-portion of the unsurveyed 
public domain, with the exclusive right of possession and enjoy- 
ment of all the I: eA inclined within the exterior lines of said survey 
not herein expressly excepted from these presents, and of fifteen 
hundred (1,500) linear feet of the said Stone vein, lode, ledge, or de- 
posit, for the length hereinbefore described, throughout 


its entire 
depth, although it may enter 


the Jand adjoining, and also of all 
other veins, lodes, ledges, or deposits, throughout their entire depth, 
the tops or apexes of which he inside the exterior lines of said sur- 
vey at the surface extended downward vertically, alt-ough 


such 
Velus, lodes, ledges, or deposits 


,in their downward course, may so 
far depart from a perpendicular as to extend oe vertical 
side lines of said survey: Provided, That the night of possession 
hereby granted tO such outsi le pe irts of sald velns, lodes, le «lees, or 
deposits shall be confined to such pertions thereof as lie between 
vertical planes drawn downward through the end lines of said sur-— 
vey at the surface, so continued in their own direction that such 
vertical planes will intersect such exterior parts of said veins, lodes, 


. 
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ledges, or deposits: And provided further, That nothing in this con- 
veyance shall authorize the grantee herein, his has 's or assigns, to 
enter upon the surface of a mining claim owned or possessed by 
~ another— 
45 To have and to hold said: mining premises, together with 
. all the rights, privileges, 1 itl | | 
whatsoever nature, thereunto belonging, into the said Alvinus B. 
Wood, and to his heirs and assigns, forever, subject, nevertheless, to 
the following conditions and stipulations : 
ey rst. r hat | the oral hereby Inade Is 1’ stricted tO | he I ind here- 
Inbefore aye ees as lot No. 217, with fifteen hundred (1,500) linear 


, : . , es * ] : s? , 
feet of the Stone vein, lode, ledge, or deposit for the length afore- 
said, oe its entire depth as aforesaid, together with all other 
ae ] ji ‘ ] . 2 : 7 : se alae 'y ; , > y+. 7 ary 
Velns, lodes. ledges, Ol deposits. Lnroucnoutl their entire de Mths as 
Ss i } ae i 


aforesaid, the tops or apexes of which lie inside the exterior lines of 
said survey. 

Seeond. That the premises her by CONnVCY' (i, with the exception 
of the surface, may be entered by the proprietor of any other vein, 
lode, ledge, or deposit, the top or apex of which hes outside the ex- 
terior limits of said survey, should the same in its downward course 
be found to penetrate, intersect, extend into, or underlie the premises 
hereby granted, for the purpose of extracting and removing the ore 


‘ 


from such other vein, lode, ledge, or deposit. 


Third. That the premises hereby conveyed shall be “ ld sul byect 
to any vested and accrued water-rights for mining, agricultural, 
manufacturing, or other purposes, and rights to ditch tea reser- 


volrs used in connection with such water ri¢hts asmay be recognized 
and acknowledged by the local laws, customs, and decisions of 
courts. 

Kourth. That in the absence ot Necessary leo 
the Legislature of Colorado may provide rules 
Ing claim or premises hereby Prahnteda, |} nvol\ Ing easements, drainas Fe, 
] 


islation by ( onoress 


) or working the min- 
and other necessa ete development 
+44 In testimony w liaves, President of 

the U nited states of Ameriea, nave CAUSE Lhese letters LO be 
made patent and the seal of the General Land Office to be hereunto 
affixed. 

Given under my band, at the ¢ ity of Washington, the twenty-fourth 
day of May, in the year of our Lord one thousand eight hundred 
ind seventy-seven, and of the Independence of the United States 
the one hundred and first. 

[Seal Gen’] Land Office United Stat 
By the President: Rk. B. HAYES. 
by D. D. CONE, Secretary. 
5. W. CLARK. 
Recorder of the General Land Office. 


rv means to 1ts com 
a. eg “See "y 1. 
hnereo! i, Ruthertord >. 


Reeorded vol. 27. soroigehi ati to 304. inclusive. 


And the de fend; alt, » Tur her prove the issues Ol) its part, offered 
LO prove— 
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That said Stone vein, lode, or ledge mentioned in said patent 
is a vein, lode, or Jedge of rock in place bearing iron, lead, and _ sil- 
ver in large quantities, and is valuable on account thereof. 

(7) be hat the LOp, Apex, and oOutcrop ot said veln lode, Or ledge 
exists and is found in said Stone surface claim through its entire 


extent from north to south between walls of rock 1 place, a lime- 
stone foot wall, and a porphyry handing wall. 

(5) That the true strike of said vein, lode, or ledge is north and 
south, and it has a dip to the east at an angle of lo below the plane 
of the horizon. 

(4) That said vein, lode, or ledge, on its dip aforesaid within ver- 
tical planes drawn downward through the lines of said vein, lode, 

lee, so existing and found within said Stone surface min- 

15 ing claim and continued in their own —— on, viz., in the 

direction of the dip of sald veln, lode, j ledge as aforesaid, 

passes through, out of, and beyond the east vertical side line of said 

Stone surface claim and location into lands Reg to wit, into 
ind under the said Gilt Edge surface claim. 

That while said defendant admits that it has underneath the 
surlace of said Gilt dee surtace claim followed and mined 11) and 
up On said Stone vein, lode, Or ledge by reason of the facts and prel- 
ises above set forth it had a re SO tO do, and that it hes not other- 
wise in any way interfered with said Gilt [edge claim, or any part 


? } 
or le 


, 


ther 

Lo abies plaintiffs objected, on the ground that if proven the 
same would not be a defense to said action nor tend to establish a 
defense thereto, and that by reason of the surface form or a of 
suid Stone claim its owners had no right under the laws of the 
United States or otherwise to follow the lode alleged to exist therein 
in its downward course beyond the lines of said claim and into 
plaintiffs’ claim; and that no part of the Gilt Edge claim on the 
it was within vertical planes drawn down- 


mineral or lode within 
ward through the end lines of said Stone claim and continued indefi- 
nitely heir own direction 

The court sustained the objection and excluded the evidence so 
offered, to which ru line and action of the court the defendant then 


and there duly xcepted., 
The following | diagra Mis are plats A and B theretofore referred 


and offered in evidence by the parties and required by the court. 
(Here follow diagrams marked Pp. 465, AT, LS, 4M.) 


Hy0 No other evidence Was elven at the trial of sald action. 
Judgment by the court was thereupon entered for the plain- 
tiffs and against the defendant. 

And said defendant tenders the foregoing as its bill of exceptions, 
and prays that the seme may be signed and sealed as such by the 
judge of said court presiding at t the trial of rigs action, Which is done 
accordingly on this 14th day 0 f December, A. D. 1882. 

(Signed) MOSES HALLEPT, [SEAL. | 
Dist. Judge. 
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SMELTING CO. ET AL. a0 


AND 


THE ELGIN MINING 
Received by clerk Dec’r 9, 1882. se 
(Signed) | KDWARD F. BISHOP, Clerk. 
Endorsed: No. 963. In U. S.-eireuit court, district of Colorado. 
The Elgin Mining and Smelting Company, John W. Newton, Charles 
Dennison, M. b. Carpenter, G. L. Havens, J. W. Beeman, and Wil- 


4 - + hd ‘| a hie —_ ae : ee ‘ {° oy 4 
lam Havens, plaintiffs, vs. The Iron Silver Mining Co., defendant. 
»* 77 : i ee 1 Qi ‘AN Da waren WV ra} 
Bill of exceptions. I: bred Der | LSS? (oo Mmawalra Bishop 
‘ ‘ | , > , e - 
clerk. Jonas Seely, defendant's att’v. 
i eee en eo 

) | LUNITED STATES O] 1 MERICA, |[ 

By f rcF Oo] (010) ref } 


Ah 4 ‘4 


[, Edward F. Bishop, clerk of the circuit court of the United States 
for the district of Colorado, sitting at Denver,.do hereby certify the 
above and foregoing to be a true, perfect, and complete transcript 
and copy of the record and proceedings heretofore filed or had and 
entered of record in said eourt. and in cL Cl rtain Cause lately 1) said 
court pending, wherein The Eleiy Mining and Smelting Company 
et al. were plaintiffs and The Iron Silver Mining Company was de- 
fendant. as fully and completelv as the same still remain of record 
or on file in my office. 

mrOony to the above [ do hereunto s1on my name and affix 
the seal of said eourt., at Denver. In said district, this 25d day of De- 
eember, A. D. 1882. 


[Seal United States Circuit Court, Distri Colorado. ) 


HDWARD F. BISHOP, Clerk. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE [RON SILVER MINING ComMPANY, 
Plaintiff in Error, | 


q) Ss c 


| 
| 
THE Evein Minine & SMeEvtine Co., et al. | 


In Error to the Circuit Court of the United States for 
the District of Colorado. 


STATEMENT OF THE CASE. 

On the 29th of June, 1882, the defendants in error, the 
Klgin Mining and Smelting Company, John W. Newton, 
Charles Dennison, M. B. Carpenter, G. L. Havens, J. W. 
Beeman and William Havens filed their complaint, in the 
United States Circuit Court for the District of Colorado, 
against the Iron Silver Mining Company, the plaintiff in 
error. ‘lhe complaint was demurred to, and before the de- 
murer was disposed of by the Court, the plaintiffs below 
asked and obtained leave to file an amended complaint. 
The amended complaint was intended as a substitute for 
the original, and was filed on the 21st of October, 1882. 

It alleged that all of the plaintiffs were citizens of the State 
of Colorado, and that the defendant was a citizen of the State 
of New York. It further alleged that the plaintifts were the 


4 
H 
i 
' 
f 
' 
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“} 


owners of the Gilt Edge Lode, situate in California Gulch, 
in the California mining district in the County of Lake and 
State of Colorado, and had received a patent therefor, and 
that the defendant, the said Iron Silver Mining Company, 
had by means of drifts, inclines and tunnels driven into the 
said Gilt Edge Lode, underneath said lode, entered into pos- 


session of the same, and taken and carried away large quan- 


tities of silver, gold and lead ores belonging to plaintifts. 

[t prayed for judgment against the defendant for the pos- 
session of said lode, and fifty thousand dollars damages. 

The defendant below fiied its answer to said complainant 
on the 80th of October, 1882. 

This answer denied that the plaintiffs, or any or either of 
them ever were citizens of the State of Colorado. Itdenied 
all the allegations of the complaint. 

It alleged, by way of new matter, that the defendant was 
the owner of and had received a patent for the Stone Lode, 
situate in said California mining district; that the apex of 
the vein was within the surface limits of the Stone claim, 
and extended its entire length from north to south, between 
walls of rock in place, with a limestone foot wall and a por- 
phyry hanging wall; that the true strike of the vein was 
north and south, and the dip east, at an angle of 15° below 
the plain of the horizon; that said vein, within vertical 
planes drawn downward through the end lines of said vein, 
found within the Stone surface claim, and continued in their 
own direction, being the direction of the dip of said vein, 
passed out of the vertical side lines of said Stone surface 
claim, and beyond the east vertical side line of the said Gilt 
Edge surface claim, and included that portion of the Gilt 
Edge lode and the ore in controversy in this case. 


The plaintiffs filed a replication to all the allegations of 


new matter, except those contained in the 12th paragraph 
of the-answer, which alleged that vertical planes drawn 
through the end lines of the vein, as found within the sur- 


face of the Stone claim, and continued in the direction of the 
dip of said vein, would extend outside of the vertical side 
line of the Stone claim, and into and under the Gilt Edge 
Lode, and include the premises and ore in controversy. As 
to this 12th paragraph, the plaintiffs demurred. ‘T'he Court 
overruled the demurrer, and the plaintiffs thereupon filed 
their replication, taking i issue upon the same. 

A stipulation was filed submitting the cause to the Court 
without the intervention of a jury. 

On the 2d of December, 18382, the case was tried by the 
Court, and judgment given for the plaintiffs for the posses- 
sion of the premises in controversy, and for the costs of 
suit. 

A bill of exceptions was taken, embodying all the evi- 
dence in the case. From this it appears that the defendant 
below, and plaintiff in error, offered to prove certain mat- 
ters which the Court refused to allow. They will be fully 
stated hereafter. A writ of error has been sued out inthis 
Court, and the following is the 


Assignment of Errors. 


I. The Court erred in refusing to allow thedefendant be- 
low to prove that the Stone vein was a vein, lode or ledge 
of rock in place, bearing iron, lead and silver in large quan- 
tities, and was valuable on account thereof. 


II. The Court erred. in refusing to allow the defendant 
below to prove that the top, apex, and outcrop of said Stone 
vein was’ found in the surface of the Stone claim, through 
the entire extent, from north to south between walls of rock 
in place, with a limestone foot wall and porphyry hanging 


wall. 


III. The Court erred in refusing to allow the defendant 
below to prove that the true strike of said Stone vein was 


4 


north and south, and the dip to the east at an angle of 15° 


below the plane of the horizon. 


IV. The Court erred in refusing to allow the defendant 
below to prove that vertical planes, drawn downward 
through the end lines of the said Stone vein, existing and 
found within the surface claim of the said Stone claim, and 
continued in their own direction, to wit: in the direction 
of the dip of said vein, would pass through, out of and be- 
yond the east vertical side line of said Stone surface claim, 
and into and under the adjoining Gilt Edge surface claim, 


and thereby include the premises and ores in controversy. 


VY. The Court erred in refusing to allow the defendant 
below to prove that it had not mined in or upon the said 
Gilt Edge Lode, or interferred therewith, except as above, 


VI. The Court erred in rendering a judgment against 
this defendant for the reason that the record shows that the 
Court had no jurisdiction of the case, it not appearing that 
the parties plaintiff below were citizens of a different State 


from that of the defendant below. 


VII. The Court erred in rendering a judgment against 
the defendant below, when, by tbe laws of the land, its 
judgment should have been in favor of the defendant. 


Argument. 


The bill of exceptions shows that the plaintiffs below 
made out a prima facie case (except as-to the question of 
citizenship), and were entitled to a judgment against the 
defendant below, unless it made good its defense set forth in 
the new matter contained in its answer. . That defense was 
founded on Section 2322 of the Revised Statutes of the 


United States, which is in these words : 


D 

“Sec. 2822. The locators of all mining locations 
heretofore made, or which shall hereafter be made, on 
any mineral vein, lode, or ledge, situated on the public 
domain, their heirs and assigns, where no adverse claim 
exists on the tenth day of May, eighteen hundred and 
seventy-two, so long as they comply with the laws of 
the United States, and with State, territorial, and local 
regulations, not in conflict with the laws of the United 
States governing their possessory title, shall have the 
pa usive right of possession and enjoy ment of all the 
surface included within the lines of their locations, and 
of all veins, lodes, and ledges throughout their entire 
depth, the top or apex of which lies inside of such sur- 
face lines extended downward vertically, although such 
veins, lodes, or ledges may so far depart from a per- 
pendicular in their course downward as to extend out- 
side the vertical side lines of such surface location. 
But their right of possession to such outside parts of 
such veins or ledges shall be confined to such portions 
thereof as lie between vertical] _planes drawn down- 
ward, as above described, through the end lines of their 
location, so continued in their own direction that such 
planes will intersect such exterior parts of such veins 


or ledges. And nothing in this section shall authorize 
the locator or possessor of a vein or lode which extends 
in its downward course beyond the vertical lines of his 
claim to enter upon the surface of a claim owned or 


possessed by another.” 


This section is taken from the act of May 10, 1872, being 
the 3d section of that act. 17 Stat., 91. 

The 2d section of the same act provided, for the first 
time, that all locations made thereafter should not exceed 
fifteen hundred feet in length along the vein or lode, and 
three hundred feet on each side of the middle of the vein at 
the surface, and that the end lines, should be parallel. 17 
Stat, 91, Rev. Stat , Sec. 2,320. 

Prior to that act, locations were governed by the local 


customs or rules of miners in the particular district where 
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the location was made. Sec. 2, act of July 26, 1866, 14 
Stat., 251. 
This act gave to the patentee the— 


“ Mine, together with the right to follow such vein 
or lode, with its dips, angles and variations, to any 
depth, although it may enter the land adjoining, which 
land adjoining shall be sold, subject to this condition.” 


Sec. 2, do. 


In the case at bar it is important to ascertain the true 
onstruction of Sec. 2,822, found in the Revised Statutes. 
Did it intend to limit the right-of a locator to go outside 
of his surface side lines, to those locations only, which had 
parallel end lines, or was the right intended to apply to 
some locations, the end lines of which were not parallel? 

IT shall maintain that it applied tosome that did not have 
parallel end lines. 7 

On its face and according to its express terms, it applies 
to all locations made before May 10, 1872 (the date of the 
passage of the act of May 10, 1872, from which Sec. 2,822 
is taken), as to which there was no adverse claim on that 
date. Locations made prior to that date, were not required 
to have parallel end lines. The fact, therefore, that they 
are mentioned and given in express terms, the right to go 
outside of their side lines requires that such a construction 
should be given to the section as will secure to them the 
rights expressly granted. And that construction is this: 
The locators have the right to go outside of their side lines 
into adjoining premises, for so much of the lode or vein as 
would be included within parallel, vertical planes drawn 
through the ends of the vein included in the surface limits 
(not the end lines of the claim) at right angles to the strike. 
This construction would not give them as much as did the 
act of 1866, or as much as does the act of 1872, when the 


end lines are parallel. 


te, 
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In the case at bar the topography of the country was 
such that it was impossible to make a location 1,500 feet in 
length in the shape of a parallelogram, or in any other form 
with parallel sides. (Record, plat A, pp. 24-0.) 

The premises are situated in a deep gulch, California 
Gulch, with great irregularities of surface. 

This gulch is supposed to bave been created ‘by erosion. 

Its origin is immaterial. The important matter is that 
a mining location upon it must of necessity be very irregu- 
lar, and that is the character of the Stone location. Im- 
mediately adjoining it, on the east, is the Gilt Edge loca- 
tion. It is quite irregular in form, but not so much so as 
the Stone. 

ji come now to consider the errors assigned in this rec- 
ord. The Ist, 2d and 3d relate to proofs offered as to the 
character of the Stone lode as a mineral bearing lode, its 
apex, strike and dip. 

The defendant gave in evidence its. patent for the Stone 
Lode. } 

I quote from the record : 


“ And the defendant further to prove the issues on 


its part offered to prove— 

“(1.) That said Stone vein, lode or ledge, mentioned 
in said patent, is a vein, lode or ledge of rock in place, 
bearing iron, lead and silver in large quantities, and is 
valuable on account thereof. 

(2.) That. the top, apex, and outcrop of said vein, 
lode, or ledge exists and is found in said Stone surface 
claim through its entire extent from north to south 
between walls of rock in place, a limestone foot-wall, 
and a porphyry hanging- wall.” : 

“(3.) That the true strike of said vein, lode, or 
ledge is north and south, and it has a dip to the east 
at an angle of 15° below the plane of the horizon.” 

Record, p. 24. 


These offers of proof become material only as leading 
up to the fourth offer, and there was no error in severally 
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rejecting them, unless there was error in rejecting said 

fourth offer, which was as follows 


“(4.) That said vein, lode, or ledge, on its dip afore- 

said within vertical planes ivawre downward through 
i end lines of said vein, lode, or ledge, so existing 
and found within said Stone eon mining claim, and 
continued in their own direction, viz., in the direction 

of the dip of said vein, lode, or ledge as aforesaid, 
oaaee through, out of, and beyond the east vertical 
side line of said stone surface claim and location into 
lands adjoining, to wit, into and under the said Gilt 
Kidge surface claim.” 


The said fourth offer was supplemented by the following 


statement: 


“(5) That while said defendant admits that it has, 
underneath the surface of said Gilt Edge surface claim, 
followed and mined in and upon said stone vein, lode, 
or ledge, by reason of the facts and premises above set 
forth, it had a right so to do, and that it has not other- 
wise in any way interfered with said Gilt Edge claim, 
or any part thereof.” 

Record, p. 24. 


‘'o these offers of proof the plaintiff objected— 


“On the ground that if proven the same would not 
be a de fense to said action nor tend to establish a de- 
fense thereto, and that, by reason of the surface form or 

shape of said Stone claim, its owners had no right under 

the laws of the United States, or otherwise, to follow 
the lode, alleged to exist therein, in its dowaward 
course, beyond the lines of said claim and into plain- 
tiffs’ claim ; and that no part of the Gilt Edge claim on”’ 
(or) “the mineral or lode within it was within vertical 
pla nes drawn downward through the end lines of said 
Stone claim and continued indefin itely in their own di- 
rection.’ Record, p. 24. 
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The court sustained the objection and the defendant ex- 
cepted. Did the court err? 

In the first place, it will be observed that the court held 
that.the proof offered would constitute no defense, when it 
had before held, on demurrer to the 12th paragraph of the 
answer, that the same facts would be a good defense to the 
action. 

[t held that the statute should receive a /iteral construc- 
tion, and that the right to go outside of the side lines de- 
pended upon the fact whether vertical planes drawn through 
the parallel end lines of the surface claim would include the 
premises in controversy or not In the present case, I ad- 
mit that vertical planes, drawn through what are repre- 
sented as the end lines of the location, would not include the 
locus or the ores in controversy. 

But I maintain that vertical planes, drawn through the 
ends of the vein found within the surface claim, at right 
angles to the strike, and continued in their own direction, 
would include the locus and ores in controversy, and that 
the statute should be so construed as to justify such a result. 


The statute should:receive a reasonable construction. If 
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that given to it by the Court below is not reasonable, thet 
some other construction should be sought which will make 
it reasonable in itself and practical in its execution. ‘This 
Court will not fail to notice that the statute does not require 
that the end lines shall be at righ any les to the side lines. 

The side lines are not to exceed 1,500 feet along the vein 
in length, and 600 feet in width, and the end lines are to be 
parallel. The end lines may meet the side lines at any an- 
gle other than a right angle, and the statute will be com- 
plied with. 

That being so, it 1s easy to see that the extent of the right, 


outside of the side lines, will, in a great measure, depend 


upon the angles made by the end lines with the side lines, 


and that adjoining locators upon the same vein will both be 
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entitled to the same premises and ores which lie outside of 
their locations. I can illustrate what I mean, perhaps, bet- 


ter by a diagram than in any other way. 


; \ 
SIDE LINE SIDE LINE  \ 


LODE. : LODE. 


The space between the dotted lines shows the premises 
that each location would be entitled to. It is perfectly ap- 
parent that Congress never intended to give the same prem- 
ises to two different mineral claims, and some other con- 
struction than the literal one must be given by the courts to 
its enactment. Congress intended to give each locator the 
right to go outside of his side lines for so much of the lode 
as was contained within his surface limits, and that this 
should be done in such a way as to be just and reasonable, 
and not conflict with the rights of other locators. Now 
this can be done by confining the right to such portion of 
the lode as is found within vertical planes drawn at right 
angles to the ends of the lode found within the surface claim, 
whether those ends be inside of the end lines of the surface 
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claim, or at the end lines of the same. I can conceive of 
no other way in which it can be done. The courts are at 
liberty to adopt such a construction. They have done it 
where like questions were involved. In the case of non- 
navigable rivers, it has been uniformly held that the ripar- 
ian proprietors are entitled to the thread of the stream, and 
that their rights are fixed (when the stream is straight) by 
drawing lines from the termznz of their side lines at right 
angles to the course of the river, no matter what may be 
he course of their side lines. 
In Anight vs. Walder, 2 Cush., 2! 08, the court said: 


‘““ We take the rule of law to be, that upon a river 
not navigable, the riparian proprietor has a fee in the 
soil, subject of course to a public easement for boating 
and rafting, and the like purposes, to the thread of the 
stream, whether expressed in the grant or conveyance 
under which he holds the land or not; and it follows, 
therefore, that where the line of the shore is straight, 


each of such proprie etors will have a lengt th of line at 
the thread of the stream, equal to his % neth of line on 
the shore; but in case of a curved line on the shore, 


either convex or concave, his line at the thread of the 
stream will be longer or shorter, respectively, than his 
shore line. We are also of opinion that w hen there is 
— in the conveyance to mo dify this rule, that rule 

, that the side lines of each riparian proprietor must 
extend from the termznz of, his lines on the shore, at 
right angles with the course of the river to the 
thread of the stream. . . . . But prima 
facie, and independently of such modification in par- 
ticular. cases, the general rule must be to take lines 
at right angles with the course of the stream to its 
thread or middle line. ‘The same rule applies to 
to the analogous case of the division of flats, in Mass- 
achusetts, underthe Colony Ordnance. Rust vs. Bos- 
ton Mill. Corp., 6 Pick.., 158 ; Deerfield vs. A rms, Li 
Pick., 41 ; Emerson vs. Taylor, 9 Greenl., 42. In the 
first and last of these cases the point of decision was, 
that the direction of the side lines of the riparian owner 
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upon the upland towards the river is not to be regard- 
ed in extending the line into the river; but regard is 
to be had only to the length of the proprietor’s line on 
the shore. This, we think,is the truerule. Thesame 
rule was recognized and adopted in the case of Spar- 
hawk vs. Bullard, 1 Met., 95, 106. This rule assumes 
that in the absence of any direction given by the pro- 
prietor’s grant, and where the shore is straight, the 
course is to draw lines from the termini of the propri- 
etor’s lines on the shore, at right angles, to determine 
his rights to flats). And we thin k the rule is well 
founded in pri neiple. The object ie to vive to each 
riparian proprietor an equal Yee of the bed of the 
river in proportion to his line on rel margin of the 
stream, together with that portion of the bed of the 
stream, which lies opposite, in front of, or adjacent to 
his upland: and this, in the absence of any controlling 
grant, will be effected by ‘the straight lines, at right 
angles, which will in general be the shortest and most 
direct lines to the thread of the stream. And we can- 
not perceive how this consideration can be influenced 
by the shape of the upland Jot or by the direction of 
its side lines back from the river.” 


In Stone vs. Boston Steel & Iron Co., 14 Gr ay, 235, GRAY, 


J., said : 


“Tt is well settled that the side lines of the upland 
have no influence in deciding the dividing lines of the 
flats, unless referred to as guides in particular grants. 
oar" It is as plain asany proposition in geometry 
that the only way of making each parcel of flats equal 
in width to the boundary at high water mark is to 
draw the side lines of the flats at right angles with 
that line.” 


In Clark vs. Campau, 19 Mich., 325, the Court said: 


“When the stream is straight, the water front will 
be bounded by lines drawn at right angles with the 
thread of the stream, protracted until they reach 
the ends of the shore line. Where the stream curves, 
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the same principle applies, and the lines running 
from the shore would converge or separate accord- 
ing as the land lay within or without the curve. 
In all cases where the ownership of the submerged 
Jand, or of alluvial increments appurtenant to riparian 
ownership, has come in question, the only elements 
which have ever been considered by the courts, have 
been the shore lines and the central line or thread of 
the stream, and the partition among adjoining owners, 
has been made with reference to these, but never with 
any reference whatever to the direction of the bounda- 
ries, or the extent of the domain on the uplands. The 
aim, 1n- every instance, has been to secure to each 
owner such share. as was indicated by his shore line 
and not by his lands back of it.” 

See also Stockham vs. Browining, 18 New Jer., 

Kq.., oY] ; 

Thornton vs. Grant, 10 R. 1., 489; 

O'Donnell vs. Kelsey, 1O N. Y., 415 : 

Jones vs. Johnson, 18 How., 150: 

Jones vs. Soulard, 24 How., 41; 


Johnston vs. Jones, 1 Black, 209 ; 


ey 
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These authorities, and others that might be cited, show 


conclusively that the courts do not hesitate to adopt rules 
of construction in settling conflicting rights growing out of 
ownerships of adjacent lands on the shores of streams. The 
polar star which has governed them has been to adopt such 
rules as would result in giving to each claimant his proper 
share, and prevent the conflict of claims in the same 
premises. 

‘he same reasons apply to the construction of the min- 
eral laws of the United States. It is the duty of the courts 
to make and establish such judicial rules of construction as 
will make the laws reasonable and give to each claimant 


his just share. In the case now under consideration, this 
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can be done by adopting the rule insisted upon in the court 
below. It should be borne constantly in mind that the of- 
fer of proof, which was rejected, was to show that the strike 
of the stone lode was straight (from north to south), and 
that vertical planes drawn through the ends of the lode at 
right angles to the strike (to the east), would include the 
premises in controversy. 

] maintain that the rejection of this proof was error and 
should reverse the judgment below. 

The Court also erred in rendering a judgment against the 
defendant below (plaintiff in error), without any proof that 
the parties, plaintiffs and defendant, were citizens of differ- 
ent States. | 

The complaint alleged : 


“1. That the plaintiffs were, at the date of commenc- 
ment of this suit, and each of them now is, a citizen of 
the State of Colorado, and that the defendant was then 
and now is a citizen of the State of New York.” Re- 
cord, p. 6. 


The answer of the defendant put this material allegation 


in issue in the following words: 


“ Now comes the above named defendant, the Iron 
Silver Mining Company, and makes answer to the 
amended and supplemental complaint of the above 
named plaintiffs, and answering— 

“ First. Denies that the plaintiffs, or any or either of 
them, are or ever were citizens of the State of Colorado.”’ 
Record, p. 8. 


The denial could not be more complete. 

The bill of exceptions shows that it contains ail the evi- 
dence given at the trial by either party. Record, p. 24. 

There was not a particle of evidence given touching the 


citizenship of either party. 


ie 


W as it incumbent upon the plaintiffs to make this proof? 
I think it was. 
It is a fact upon which jurisdiction depends. 
The record must show all the facts necessary to give the 
Court jurisdiction. Nothing will be presumed. 
Scott vs. Sandford, 19 How., 402; 


. Bq — 


Hx parte Smith, 94, U.S., 455. 


The complaint in this case sufficiently shows the citizen- 
ship of the parties. But the allegation, so far as it relates 
to the citizenship of the plaintiffs is concerned, was expressly 
denied and put in issue. If this were done in proper form 
and so as to raise the issue, then the plaintiffs were bound 


to prove it in order to give the Court jurisdiction. It was 
in proper form. ‘This Court has held that under the com- 
mon law system of pleading, the question of citizenship 
must be raised by a plea in abatement, and that pleading 
over was a waiver of proof on that subject. 

Jones vs. League, 18 How., 81 ; 


Eberly vs. Moore, 24, Do., 158. 


In this last case the Court was extremely liberal in hold- 
ing what was a sufficient plea in abatement. The plea 
averred that the allegation of citizenship in said plaintifts 
petition 7s not true; that said plaintifls are not citizens of 
Kentucky, but are respectively citizens of Texas. | 

Mr. Justice Campbell, in delivering the opinion of the 

t > 


court, said: 


“The plaintiffs contend that the plea isa nullity, and 
that they were entitled to sign judgment. It-is nota 
precise, distinct, or a formal plea, but it denies the 
truth of the averment of the citizenship of the plain- 
tiffs, as they had affirmed it to be in the petition. We 
may say, as Lord Denman said, in Homer vs. Keppel, 
10 A. & E., 17: ‘ Where a plea is clearly frivolous on 
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the face of it, that is a good ground for setiing it aside ; 
put the plea here is not quite bad enough to Warrant 
hat remedy.’ ”’ 


If the common law prevailed in Colorado, it might be 
claimed, under the authority of this case, that the plea, al- 
though not formal, was sufficient, and there being no repli- 
cation, it would be taken to be true. 

But there is a much better and safer ground to place this 
point upon, and that is, that under the Code of Civil Proce- 
dureof Colorado, there is no such pleading recognized as a 
plea in abatement. The first section of that Code abolishes 
all distinctions in pleadings between law and equity, and pro- 
vides that the entire cause of action shall be stated in what 
is called a complaint. It further provides that the entire 
defense shall be set forth in what is called an answer. 


Sec. 57 provides that: 


“The answer of the defendant shall contain a spec/fic 
denial of each allegation in the complaint intended to be 
controverted by the defendant.” 


Under this code and in accordance with its provisions the 
defendant below did specifically deny the allegation of citi- 
zenship set forth in the complaint. It thereby ‘‘ contro- 
verted ”’ that allegation and put it directly in issue in the 
clearest and plainest terms possible. This was not done as 
mere matter of form and without any intention of insisting 
upon it at the trial. The record shows that there was good 
reason for making this denial, for the plaintiffs had them- 
selves, in their original complaint, alleged that the Elgin 
Mining and Smelting Company was acitizen of the State of 
Illinois. Record, p. 1. 

The allegation of citizenship was a material one, and 
without it the court would have had no jurisdiction. It 
was made by the plaintiffs and specifically denied by the 
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defendant in the manyer pointed out by thestatute. It was 
therefore their plain duty to support their material allega- 
tion by proof, and not having done so, they failed to make 
out a case against the defendant. 

This question is not to be determined by the common law 
rules of pleading, for they are abolished by the statute, but 
by common sense, under the statute. 

It is raised by the record in this case, and must be de- 
termined by this Court. 

J eannot doubt what that determination will be, and 
therefore ask for a reversal of the judgment below. 

WALTER H. SMITH, 
Atty for PU ffin Error. 
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ker AL... DEFENDANTS IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
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IN ERROR 


Jupp & DETWEILER. PRINTERS. 


A i ee eh ma ime 


Supreme Court of the nited States. 


OCTOBER TERM, 1885. 


No. 200. 


THE IRON SILVER MINING COMPANY, PLAINTIFF IN 
HRROR, 


US. 


THE ELGIN MINING AND SMELTING COMPANY 
Kr At., DEFENDANTS IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLORADO. : 


brief of G. G. Symes, One of Counsel for Plaintiff in Error. 


STATEMENT OF THE CASE. 


This is an action at law for the recovery of the possession 
of a mining claim. The defendants in error brought suit 
against the plaintiff in error to recover possession of a por- 
tion of a lode or mineral deposit which they claimed to be 
a part of or appurtenant to the Gilt Edge mining claim. 
The complaint is in the usual form for the recovery of 
the possession of real property. They claim title in fee un- 
der a patent for said Gilt Edge claim. | 

The plaintiff in error answered and set up an affirmative 
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defense, averring that they owned that portion of the lode, 
vein, or mineral deposit in dispute found underneath the 
surface of said Gilt Edge lode mining claim. It further 
averred in the answer that it was the owner in fee of the 
Stone lode mining claim under a patent from the United 
States; that within said Stone lode claim was the top and 


outcrop of a lode or vein; that said vein on its dip or down- 


ward course extended into and passed beneath the surface 
of said Gilt Edge mining claim, which claim was loeated 
upon the dip and downward course of said vein; that if 
had been worked and developed on its dip underneath said 
claim ; that the alleged trespass consisted in the defendants 
below working the mine on its said lole upon the portion 
thereof under the surface of the Gilt Kdge claim on its dip 
aforesaid, which it had the legal right to do. 

The plaintiffs below rephed denying the material allega- 
tions of the answer. 

The title in fee by patent to the surface of each mining 
claim was admitted. 

The case was tried before Honorable Moses Hallet, district 
judge, without a jury, at the October term of the circuit 
court, in Denver, Colorado, in December, 1882, a jury being 
expressly waived by the parties. 

The plaintiffs below introduced the patent and title papers 
to the Gilt Edge claim and plat A, which it was agreed 
showed the relative shapes and positions of the Gilt Edge and 
Stone mining claims, and plat B, which it was agreed was a 
correct plat of the Gilt Edge claim as shown in the patent. 
The plaintifis below then rested their case. 

The defendant below then introduced its patent to the 
Stone lode claim, which is found in the record, pages 20-25. 
The defendant below, further to maintain the issues on its 
part, then offered to prove (1) that said Stone vein, lode, or 
ledge mentioned in said patent was a vein or lode of rock 
in place bearing iron, lead, and silver in large’ quantities, 
and valuable on account thereof; (2) that the top and apex 
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of said vein, lode, orledge is found within said Stone surface 
claim through its entire extent-from north to south between 
walls of rock in place, a limestone foot’ wall, and porphyry 
hanging wall; that the true strike of said vein, lode, or 
ledge is north and south, and it has adip to the east at an 
angle of fifteen degrees below the plane of the horizon ; (4) 
that said vein, lode, or ledge on its dip aforesaid within ver- 
tical planes drawn downward through the end lines of said 
vein, lode, or ledge so existing and found within said Stone 
surface mining claim, and continued in their own direction, 
namely, in the direction of the dip of said veln, lode, Or 
ledge, as aforesaid, passes through out of, and beyond the east 
vertical side line of said Stone surface claim and _ location 
into lands adjoining, to wit, into and under said Gilt Edge 
lode claim; (5) that while said defendant admits that it has: 
underneath the surface of said Gilt Edge surface claim, fol- 
lowed and mined in and upon said Stone vein, lode, or ledge, 
by reason of the facts and premises above set forth it had a 
right to do so, and that 1t has not otherwise in any way in- 
terfered with said Gilt Mdge claim or any part thereof. 

The plaintiffs below objected to any of this proof being 
made by the defendant below and_ to their introducing any 
evidence tending to establish these alleged facts. The court 
sustained the objection, and the defendants duly excepted. 
(See record, page 24.) The diagrams marked A and B, the 
diagram marked page 48, the diagram marked page 49, and 
the diagram marked Exhibit A were also introduced in evi- 
dence and made parts of the bill of exceptions. _ 

No further evidence was offered or introduced on the part 
of the plaintiff or defendant. The court thereupon gave 
judgment for the plaintiff, and the defendant brings the 
case here for review on writ of error. 

It will be seen from the above that the court refused to 
allow the defendant below to make any proof whatever 
which, under the statute, section 2322, entitles the locator of 
a mining claim on the top or apex of a vein to follow the 
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vein on its dip or downward ‘course into the land adjoining, 

except that the court admitted in evidence the patent to 

show title to the surface of the Stone claim. ‘The defendant 

below was not allowed to show that there was a vein or 

lode, or the top or apex of a vein or lode, or the direction of Pl 
the strike or dip of the vein or lode, or that such vein or | 

lode extended on its downward course into the land adjoin- 

ing and underneath the surface of the Gilt Edge claim. 


The opinion of the court below and the reasons for ruling 
_out this evidence do not appear in the record; but the same 
question arose before the court on a bill in equity to enjoin 
the defendants below from working on the vein underneath 
the Gilt Edge claim, and the brief of defendants in error 
cites what they state to be a portion of the opinion of the 
court. From this it would seem that the reason of the court 
for not allowing the defendant below to prove any facts 
whatever which under the law gives the locator upon the 
apex of a vein the right to follow it.on its dip or downward 


course was that the form or shape of the boundary lines of » 
the Stone claim were not such as to give the defendant be- 
low any right in any event to follow the vein on its down- 


ward course into the land adjoining. 


The-issue of law presented in this case is, Has the plaintiff 
in error the legal right under any circumstances or on the 
proof of any state of facts to follow its vein on the dip or 
downward course beyond the boundary lines of the Stone 
claim? If so the court erred in ruling out the testimony. 


The defendant below offered and attempted to prove every- 
thing which would entitle it, under section 2522, to follow | 
the vein on its downward course into the land adjoining, 
and that a portion of the land adjoining was the Gilt Edge i 
claim ; but the court refused to allow any proof whatever 
to be made. | 
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ASSIGNMENT OF ERRORS. 


Hirst. The court erred in refusing to allow the defendant 
below to prove that the mineral deposit in the Stone claim 
is a vein, lode, or ledge rock in place bearing iron, lead, and 
silver in large quantities, and is valuable on account thereof. 


Second. The court erred in refusing to allow the defend- 
ant below to prove that the top, apex, and outcrop of said 
Stone vein, lode, or ledge was found and existed within the 
boundary lines of the said Stone lode mining between 
walls of rock in place. 


Third. The court erred in refusing to allow the defendant 
below to prove the true strike of said lode or that the direc- 
tion of the strike was north and south, or to prove the dip 
of said lode, or that it was at an angle of fifteen degrees 
below the horizon. 


Fourth. The court erred in refusing to allow the defendant 
below to prove that said lode on its dip aforesaid within ver- 
tical planes drawn downward through the end lines of said 
lode or vein found within said Stone surface claim continued 
in their own direction, and in the direction of the dip of the 
vein passed out of the side line of said Stone mining claim 
into the land adjoining, to wit, into and under the said Gilt 
dge surface claim. | 

See Record, p. 24. 


BRIEF AND ARGUMENT. 


The United States patent to the Stone lode claim expressly 
granted to the’ patentee therein, his heirs and assigns, the 
said mining claim and appurtenances in the following lan- 
gcuage : 

“ Now, know ye that the United States of America, in con- 
sideration of the premises and in conformity with the said 
Revised Statutes of the United States, have given and granted, 
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and by these presents do give and grant, unto the said Al- 
vinus B. Wood, and to his heirs and assigns, the said min- 
ing premises hereinbefore described as lot No. 217, embrac- 
ing a portion of the unsurveyed public domain, with the 
exclusive right of possession and enjoyment of all the land 
included within the exterior lines of said survey not herein 
expressly excepted from these presents, and of fifteen hun- 
dred (1,500) linear feet of the said Stone vein, lode, ledge, or 
de —_ for the length vee ‘reinbefore described throughout its 
entire depth, although it may enter the land adjoining, and 
also of all other veins, lodes, ledges, or deposits throughout 
their entire depth, the tops or apexes of which lie inside the 
exterior lines of said survey at the surface extended down- 
ward vertically, although such veins, lodes, ledges, or deposits, 
in their downward course, may so far depart from a perpe h- 
dicular as to extend outside the vertical side lines of said 
survey.” 
Record, p. 22. 


It cannot be contended that the granting clause of this 
patent is not in accordance with the provisions of section 
2322. It distinctly grants to the patentee, his heirs and 
assigns, three things: (1) the exclusive right of possession 
and enjoyment of all the land included within the exterior 
lines of said survey; (2) fifteen hundred linear feet of the 
said Stone vein lode, ledge, or deposit * * * throughout 
its entire depth, although it may enter the land adjoining ; 
(3) and also all other veins, lodes, ete., which have their tops 
and apexes within the exterior lines of said claim at the 
surface. 

The court for some reason decided that the second grant- 
ing clause of the patent was void and had no effect, and _ re- 
fused to allow the defendant below to introduce any evidence 


whatever to establish its right or title to the Stone lode or 
vein throughout its entire depth, although it might enter the 


land adjoining. 

It must be assumed in deciding this case that there 1s a 
lode or ledge of valuable mineral deposit within the mean- 
ing of the statute within the Stone claim; that the top and 


~ 
& 


Tg a 
— 


non 
i a i ne ee 


a 
é 


apex of said lode or vein is found and extends through the 
said Stone lode claim, and that said: vein extends on its dip 
or downward course in an easterly direction and underneath 
the Gilt Edge claim of the plaintiff below to the point where 
defendants are alleged to have trespassed on account of fol- 
lowing said vein and working upon it. 


-'PHE COURT SHOULD PROJECT END LINES ON THE TRUE DIP OF 


THE LODE. 


The form of the Stone claim on the surface is somewhat 
peculiar; but we submit this should not deprive the plaintiff 
in error of its night to follow the vein on its downward course. 
The plaintiff in error should not be deprived of its portion 
of the downward course of the lode because the form of the 
claim on the surface was not a matter of choice by the orig- 
inal locators, but a matter of necessity, from the form of the 
ground and the line of outcrop or apex of the vein along 
that portion of the lode. Plat A in the record shows the 
form of the Stone lode claim and its location on the surface 
with reference to the Gilt Edge claim of the defendant in 
error. The plat in the record next to said Piat A, marked 
page forty-eight, shows the boundary lines of the Stone claim, 
and in a red line meandering through the claim from one 
end line to the other shows the supposed line of apex, top, 


or outcrop of the lode, and the red dotted lines show the 


direction of the true dip and strike of the vein. 


The plaintiff in error offered to prove that this line of 
apex 1s found and developed as shown upon this plat; that 
the direction of the true strike and true dip of the vein is as 
shown by the red dotted lines on this plat, and that end 
lines projected on the true dip of the vein, crossing the Stone 
claim at each end at right angles to the true strike, would 
inelude that portion of the dip or downward course of the 
vein found underneath the surface of the Gilt Edge claim. 
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This evidence was ruled out by the court, and this is one 
of the principal assignments of error relied on. The court 
held this evidence incompetent and irrelevant for the reason, 
as stated, that the form and shape of the Stone claim on the 


surface and the form and direction of the end lines and a 
side lines of the claim were such as to deprive the plaintiff 
of any right to follow the vein on its dip into the land ad- | | 


joining; in other words, that the claim had been so located 
with reference to the form and shape of its boundary lines 
that the owner was deprived of all rights to follow the vein 
on its dip or downward course under the provisions of sec- 
tion 2322 of the Revised Statutes and the patents. 

See Record, page 25-24. ! 


We contend that this ruling of the Court practically de- 
prives the owner of a mining claim of his right to follow the 
vein on its dip, as expressly granted in the patent, when the 
mining claim is located on the surface in accordance with 
the express requirements of the decisions of this Court. a 
As shown. by the plat referred to above, the outcrop and 
apex of this vein meanders through the claim nearly mid- 
way between the sidelines. The erosion of California gulch 
through the lode or vein at this point has caused the out- 
crop of the vein to appear on and near the surface in this 
form. ‘The claim could be located in no other shape to 
include within its side boundary lines the outcrop and apex 
3: eae 

By a series of decisions in Colorado and Nevada, finally 
affirmed and the law settled in this Court in the case of 
Mining Company vs. Tarbot, 8th Otto, 463, the locator of a 
mining claim can hold only the portion of a vein or lode } 4 
the top or apex of which is found within the vertical side 
boundary lines of the claim—that is, the claim must be lo- 
cated upon the line of the top apex or outcrop, whether 
that line of outcrop or apex corresponds with the true strike 
of the vein or not. In that case the Court say: 
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“The principal difficulty in the case arises from the fact 
that the surface is not level, but rises up the mountain in 
going from the Titus discovery to the Flagstaff. ‘The dip 
of the vein being northeasterly, it happens that by follow- 
ing a level beneath the surface the strike of the vein runs 
in a northwesterly direction, or about 50 west. In other 
words, 1f by a process of abrasion the mountain could be 
ground down to a plain, the strike of the vein would be 
northwest instead of west, as 1t now is on the surface; or, at 
least, as the evidence tended to show that itis.” In that ease 
the location of the defendant in error would have the vein to 
its right, and the location of the plaintiffs in error would 
not reach it until several hundred feet to the north of the 
I'lagstaff discovery. 7 

« x * “We do not mean to say that a vein must neces- 
sarily crop out upon the surface in order that locations may 
be properly laid upon it. If it lies entirely beneath the sur- 
face, and the course of its apex can be ascertained by sink- 
Ing shafts at different points, such shafts may be adopted as 
indicating the position and course of the vein and locations 
may be properly made on the surface above it so as to se- 
cure a right to the vein beneath. But where the vein does 
crop out along the surface, or is so slightly covered by 
foreign matter that the course of its apex can be ascertained 
by ordinary surface explorations, we think that the act of 
Congress requires that this course shall be substantially fol- 
lowed in laying claims and locations upon it. Perhaps the 
law is not so perfect in this regard as it might be; perhaps 
the true course of a vein shouid correspond with its strike 
or the line of a level run through it; but this can rarely 
be ascertained until considerable work has been done, and 
after claims and locations have become fixed. The most 
practical rule is to regard the course of the vein as that 
which is indicated by surface outcrop or surface explora- 
tions and workings. It is on this line that claims will 
naturally be laid; whatever be the character of the surface, 
whether level or inclined.” 


Under the act of 1866 some decisions were made holding 
that the vein was the principal thing and the surface ground 
an incident, and that if any portion of the vein was found 
within the boundaries of the claim the locator and patentee 
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would hold, say, 1,500 feet of the vein, although but a small 
portion of the Lop, outcrop, and APeXx of it was found within 
the side boundary lines of the claim. This was also strenu- 
ously contended for after the passage of the act of May, 1872. 
and some decisions were made in nis? prius courts in Utah 
and elsewhere holding that the oldest locator would take the 
full le neth of his claim on the lode whether the LO) OP apex 


of the lode was included within the side boundary lines of 


his claim or not. The territorial and United States eircult 
court of Colorado decided that a locator would hold only 
that portion of the vein on its dip the top, outerop, or apex 
of which was included within the side lines of the claim. 
This Was afterwards followed and the law settled 11 the CASC 
of Wolfley and Skinner vs. The Lebanon Mining Company, 
lth Colorado, 112. ‘The same question was much litigated 
in Nevada and conflicting decisions rendered, but it was 
there finally decided by the supreme court that the loeator 
and patentee could only hold that portion Ol} the dip of the 
vein the top or apex of which was included within the 
boundary lines of the claim. 
Gleason vs. Martin White Mining Co., 13 Nev., 443. 


The rule ef law established by these decisions and the rule 
laid down by the court below in this case places a discoverer 
and locator who desires to obtain the title under the statute 
to a portion of a lode or vein where the accidents of nature 
have given the direction of the outcrop and apex of the vein 
such a meandering course as found in the Stone elaim in a 
peculiar dilemma. If he includes the top and apex within 
the side lines of his claim he must locate it in the form that 
it was located in this case. If’ he locates his claim substan- 
tially in the form of a parallelogram he will include only a 
very small portion of the top and apex within its bound- 
aries. If he does locate his claim so as to include the top 
and apex the court will not allow him to follow the vein on 
its dip because of the peculiar form and direction of the side 
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and end lines. If he locates his claim substantially in the 
form of a parallelogram he will include only a small part 


—_ 


of the top, outcrop, and apex, and the title to his claim 


under the above decisions will carry only that small portion 


of the dip of the veln. 


lf the decision of the court below is to be sustained thi 
discoverer of the vein must blame the deficiencies of the 
statute or the accidents of nature. He has certainly done 
the best he could under the circumstances to avail himself 
of all the mghts the law will give him on account of the 
original discovery and attempted location of a lode or vein. 


This is not an imaginary case. 


In the Flagstaff case, 8 Otto, pp. 47, 48, the court further 
say: 


“We think that the intent of both statutes is that min- 
ing locations on lodes or veins shal] be made thereon leneth- 
wise 1th the eveneral direction of such velns or lodes on the 
surface of the earth where they are discoverable, and that 
the end lines are to cross the lode and extend perpendicu- 
larly downwards and to be continued in their own direc- 
tion either way horizontally, and that the right to follow the 
dip outside of the side lines 1s based on the hypothesis that 
the direction of these lines corresponds substantially with 
the course of the lode or veln at its APex Ori Or near the sur- 
race. [t Vas not the intent of the law to allow a person tO 
make his location crosswise of a vein, so that the side lines 
shall cross it, and thereby give him the right to follow the 
strike of tne vein outside of his side lines. ‘That would sub- 
vert the whole system sought to be established by the law. 
[f he does locate his claim in that way his rights must be 
subordinated to the rights of those who have properly located 
Ol) the lode. ‘Their right to follow the dip outside of their 
side lines cannot be interfered with by him. His right to 
the lode only extends to so much of the lode as his claim 
COVeDLS. lf he has located crosswise of the lodeand his claim 


is only one hundred feet wide that one hundred feet is all 
he has al right to. This we consider to be the law as to loca- 


tions on lodes or velns.” 
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We submit that the equitable way to construe the statute 
in its application to such cases is for the court to establish 
end lines running across the claim upon the true dip of the 
lode—that is, at right angles to the true strike of the lode. 
That such end lines should be established crossing the lode 
at the extreme points, where the top or apex of the lode is 


included within the side boundary lines of the claim, and 


vertical planes should be drawn indefinitely forward and 
downward through such end lines. This will give to the 
original discoverer and locator that portion of the dip of the 
lode and such extra lateral rights as the statute intended to 
grant him. 

The extension of a lode in a horizontal direction is called 
the strike; the angle which it makes with the plane of the 
horizon, the dip. 


Von Colta on Ore Deposits, Prime’s translation, p. 26. 


Dr. Rossiter W. Raymond has written an able paper upon 
“The Law of Apex,’ “The Extra Lateral Rights Granted to 
a Locator,” ete. Heis one of the ablest of mining engineers 
and has had great experience. He has for vears paid special 
attention to the construction and application of mining 
statutes; to the subject-matter of the formation of veins and 
lodes,and the titles thereto. He has given an illustration of the 
difficulties arising in a case where the formation of the sur- 
face causes the course and direction of the outcrop to be very 
irregular and meandering; and in some places more in the 


line or direction of the true dip than of the true strike of 


the lode. 
The illustration hereafter given is not only applicable to 


this case, but it is absolutely in point. The formation of 


the outcrop of the vein extending across California gulch 
through the Stone mining claim has the same direction and 
formation (as shown in the plats referred'to in the record) 
as that portion of the line of outcrop and apex upon the 
diagram hereafter given, lying between the two outcrops z 


and w. 
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We give the following portions of the text and the dia- 
gram marked Figure 3, from pages 49-51 of the pamphlet 


_ 4 


4 
above mentioned: 


“This matter will be more clearly appreciated after a study 
of Fig. 5, which .is taken, with considerable modification, 
from a diagram furnished by Chief Justice Beatty, of Ne- 
vada, to the public lands commission (Report, p. 403). This 
figure represents the apex of a lode, A-‘C E bB D, dipping as 
shown by arrows In the rectangles Cand D. At 2, y,and z 
there are croppings upon thesurface. The lode is supposed 
to be perfectly uniform in strike and dip, the true strike 
being shown by the line O P, which isa horizontal line 
drawn in the lode. The variations in-the course of the apex. 
are due to the topography of the surface, the most violent 
of them (from C to A) being caused by a precipitous ravine 
which cuts through the vein, exposing an outcrop, z, in the 
face of the precipice, while on the other side of the ravine 
the outcrop w shows the continuation of the same vein, un- 
altered in its true strike and dip. 

‘“ Between the outcrops a, y, and z, to the left of 2, and on 
both sides of w, the course of the apex has been determined 
by shafts and costeaning pits. Upon this lode A, B, C, D, 
and E have made locations. <A, discovering the outcrop z 
in the ravine, before any other explorations, made the loca- 
tion aaaa; B next made the location 6666 upon x; then C 
located cece upon y; after which D, finding the apex with the 
shaft s, and KE, finding it with the shaft ¢, made their loca- 
tions respectively as shown. Now what are the rights of 
the parties ¢ 

“Let it be observed that this case has been studiously 
freed from complications such as occur in most mining 
lawsuits. There is no controversy as to facts. There 1s 
no change of dip or strike, no fault, no-indefiniteness of 
lode or walls, no dispute as to priority, no formal defect 
of title, no peculiar local regulation or custom. A and B 
we will suppose have patents. C, D, ahd E are indeed 
subject to reservations of rights of prior locators, cover- 
ing portions of their claims; but this a common occur- 
rence, and by no means invalidates the claims or hinders 
the obtaining of patents.” 


a 


“According to the views of Judge Beatty, already quoted, 
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EK, though locating after Band © (the ease of A is not In 
Judge Beatty's diagram and is not considered by him), is 
nevertheless the owner of all thatsection of the lode included 
between the lines mg and ¢c/indefinitely prolonged. He as- 
serts that the claims of Band C do not include the top or 
apex of this section. According to this view the lines mq, 
mq,cl, gh, gh, in the diagram, being the projections of lines 
drawn in the true dip downward from the end of each section 
of the apex claimed, are the true boundaries of the extra- 
lateral rights. . ' . The statute does not pre- 
scribe any regular way of follawing the dip. Let us take, 
for instance, the case of A. He is tne first man on the 
ground. He is, so to speak, an intending purchaser of min- 
eral lands, come at the invitation of the Government to look 
over the unoccupied territory, and decide what piece to buy. 
No third party is affected by his decision. The statute says 
to him, “ Find a lode, locate a claim not exceeding such a 
size along the apex, and having complied with certain forms 
and conditions you shallown * * * = all lodes, through- 
out their entire depth, the top OF apex of which les inside 
of such surface-lines, extended downward vertically, al- 
though they extend, in their course downward, outside the 
vertical side lines. But vour right of possession to such 
outside parts shall be confined to such portions thereof as 
lie between vertical planes drawn downward through the 
end-lines of your location.” 

“ But how shall I draw my end lines?” inquires A. “ Par- 
allel to each other,” replies the statute. “ Be sure you draw 
them across the apex,” adds the Supreme Court. 

“What is the apex?” he inquires further. The statute is 
silent; but the Supreme Court says, “That may not always 
be easv to determine; but one thing is certain—if you fol- 
low the outcrop, or the edge of the vein nearest the surface, 
whether level or inclined, you have got it.” 

“Following these directions A makes his location aaa a, 
and it is hard to say why he is not entitled to the section of 
the lode between the lines a f, a) f, extended indefinitely. The 
statute does not hint and the Flagstaff decision does not 
clearly imply that end lines actually crossing the apex can 
be objected to as boundaries for the extra-lateral right. Nor 
can B, C, D, and E complain. They have not yet arrived. 
When they do arrive they must take what is left. Their 
rights, whatever they may be, will stop at the upper hne a f, 
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and recommence at the lower line a f. We have thus the 
remarkable proposition that of the point wu in the lode A is 
the owner, by virtue of the apex in his claim, while of the 
point.v, directly below it on the dip, B is the owner, by virtue 
of the apex in his claim ; and, continuing down In the same 
line,.a point would at last be reached below all the rights of 
A, b, C, and belonging to E. This is an absurd result, and 
doubtless was not contemplated by the makers of the law. 
Yet how can it be avoided? There seems to be but one 
possible way. The courts may say to A “The extra-lateral 
right granted to you was based on the condition that the 
lode in its course downward extended outside your side line. 
Now, this COUPSE downward must hy take non a true dip. You 
cannot follow the lode in the direction ot your end lines in 
this case, if you thereby interfere with other, even later, 
locators, who are following the dip ina regular way.” It 
this be a permissible construction of the law, Judge Beatty’s 
view would be sustained, and A, who located, as he supposed, 
a length, g g, of the lode, would find his real length reduced 
to hh. And there would be other results. The uniform 
ruling of the courts as to end lines would be overthrown, 
and the “iron-clad poteney ” of United States patents would 
be sadly impaired. Turning back, for instance, to Fig. 
yd we may see that the location 6 6.6 b has end lines 
obliquely crossing the-apex. Thousands of mining claims 
have this form, and the extra-lateral right, bounded by 6 0’, 
b}’ has been maintained in innumerable instances. ‘To de- 
mand that this right shall follow the true dip would make 
the definition of the right difficult in many cases in the 
early stages of exploration.” 


Let us apply the foregoing Figure 35 and the comments 
illustrating it to the case at bar. We have added to the dia- 
gram a location representing the Stone lode claim, marked 
S$,S5S,S8, at the principal corners and angles of the claim, 
and have projected the end lines in dotted red lines in the 
direction of the true dip of the lode at this point, where we 
eontend they should be established by the Court. 

It will be seen that a portion of the apex of the vein shown 
by the red line on the diagram in the record, marked page 
48, follows partly near the true strike of the vein near the 
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center of the claim and partly near the true dip of the vein 
towards both ends of the claim. If the end lines of the 
claim are established and projected as we have placed them 
upon Figure 3 it will give the owners of the Stone claim about 
one-half the number of feet on the dip and downward course 
of the vein they would have obtained by the location of their 
fifteen-hundred-foot claim, provided the formation of the 
surface at this point had left the course of the outcrop some- 
what in the direction of the true course and strike of the 
vein. Hence under the construction of the statute that 
we contend for in this case the plaintiff loses about one-half 
of the fifteen hundred feet of the vein by the accidents of 
nature, namely, by the erosion of the gulch through the vein 
or lode at this point. | 

This Figure 8, as before stated, represents the actual con- 
dition of things on the ground. This construction of the 
statute will deprive no prior or junior locator of adjoining 
claims on the top or apex of the same lode which extend to 
the right and left of this ravine of any portion of the dip 
they are entitled to. The top and apex of this vein has been 
developed and claims so located upon it for about one mile 
both to the right and left of the Stone claim; that is, to the 
right and left of where California gulch, a deep ravine, has 
eut through the vein and caused the change in the course 
and direction of the apex or outcrop, as illustrated upon the 
plat in the record and in figure 3. 

Certainly a locator ought not to be deprived of any extra- 
lateral rights or any portion of the downward course of the 
lode on account of causes which he could not control, having 
changed the course and direction of the outcrop; nor should 
he be allowed to so locate the end lines of his claim as to in- 
clude large and valuable portions of the dip or downward 
course of the lode, which justly, under-a proper construction 
of the statute, belong to adjoining locators of claims on the 


top and outcrop of the same mineral deposit. This is for- 
cibly illustrated in figure 5 by the claim marked a aaaat the 
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corners, located where the course of the outcrop is very near 
in the direction of the true dipin which the dotted end lines 
af, af extended take in a large portion of the dip or down- 
ward course of the lode and extra-lateral rights which prop- 
erly belong to the claims located by B, C, and D. 

The defendants may contend that this construction takes 
in that portion of the dip of the vein underneath the surface 
of their Gilt Edge claim, which is located on the dip of the 
vein. This is so; but they have no rights under the statutes 


by any construction whatever that give them a cause of 


complaint. Their Gilt Edge claim is not located upon any 
portion of the outcrop of this vein or mineral deposit. Under 
a correct construction of the statute they have no title what- 
ever to any portion of the vein, because they have no loca- 
tion upon any portion of the top outcrop or apex. Section 
2322 gives no mineral rights to any portion of any lode de- 
posit, extra-lateral or otherwise, to a person who has not 
located his claim upon the top outcrop or apex of the vein. 
They have no rights under any construction of the statute 
which they can set up in this case against the Stone claim 
or against any of the claimants adjoining the Stone claim to 
the right or left of it where they have located upon the top 
or apex of the lode. | 

They went upon the dip of this lode and located a claim, 
as shown by the record, many years after the Stone claim 
had been discovered and the location made upon the apex 
of the vein. They do not pretend to be upon the top or 
apex of any vein, but they located their surface ground, and 
by virtue of title to that surface are attempting to deprive 
the discoverers and locators upon the apex of the vein of a 
portion of the dip and downward course which belongs to 
said locations on the apex. 

The establishmentof end lines on the true dip of the lode— 
that is, at right angles to the true strike or course of the lode— 
to define the rights between neighboring claimants, is often 
necessary to carry out the true intent of the statute where 
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the course of the outcrop is in accordance with the true 
strike of the lode. Locators upon a lode where the apex is 
in the line and direction of the true strike often establish 
their end lines so as to deprive adjoining locators of large 
portions of the dip and downward course of the lode, which 
it is very clear the statute intended them to have. 


This is well illustrated by the following diagram, marked 
figure 2, which is taken from page 44 of “The Law of Apex”’ 
above referred to and the comments of the text illustrating 
the diagram : 


“The diagram represents the outcrop of a lode, L L, dip. 
ping as shown by the arrows. On this lode A makes th 
first location aa au, and obtains the extra-lateral right be- 
tween vertical planes drawn through aa’,aa’. The next 
location is made by B, who, however, prefers to draw his 
end lines 6 6 inclined to the course of the lode, so that hi: 
boundaries b 6’ on the dip continually depart from those « 
A. Each of them has complied with the law, but when ¢ 
undertakes to lay a third location between them, if he make 
one of his end lines coincide with the end: line a a of A, h 
cannot, under the rulings of the General Land Office, mak 
the other end line coincide with 6 b, the end line of B, bu 
must run it from the point e (the crossing of the lode with 6 é 
in the direction of e f, parallel with a a, leaving the triangle 
f’ e b’, which nobody can locate, although the claim of C 
may Se much less than 1,500 feet long.” 


On this case the following observations may be made: 


“J. It is not quite true that nobody can locate the triangle 
referred to. Whoever—B, C, or another—first finds ore in 
the lode L L, or any other lode within the vertical planes 
e f’, e b’, can cover it with a surface location, which will 
simply lack the extra-lateral rights. This location may 
have a maximum size of 600 by 1,500 feet. 


“2. If C’s only recourse were to take the end lines a a he 
would not be wronged, for his claim, at any level beneath the 
surface would be just as long as it at the surface. He would 
have everywhere the same number of feet on the lode. 
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3. But, in fact, C has here the opportunity of doing bet- 
ter than this. He can draw an end line, ¢ ¢, parallel to b 8, 
and locate the claim 6béce. Then, drawing through gq (at 
the crossing of the lode), an end line a add, he can locate 
or cause to be located the claim aadd. Then he will be 
entitled under the first location to the extra-lateral ground 
bec’ b’, and under the second to add a', and the triangle 
d’ gc’ will be in the heart of his ground, where nobody can 
vet access to it, provided the vein dips steeply enough to 
bring it, at dc, so deep thata vertical shaft to strike it would 
be an expensive work. If he can secure a surface claim, 
covering this triangle as far, for instance, as d’ and ¢c’, he is 
still further protected. Assuming the vein L to dip 45. de- 
grees and the width of the claim, as shown in Fig. 2, to be 
the full width of 600 feet, the vein at d’ and ec’ would be 
nearly 900 feet vertically below the sruface. C would thus 
possess practically the extra-lateral right bounded by a6 6'a’ 
or a longitudinal extent of the lode increasing with depth. 
If, however, instead of the case which Mr. Wrinkle sup- 
poses, the location of B had the boundaries hhh h, it is 
easy to perceive that C could in no way avoid the cutting 
off of his claim in depth by the intersection of hh’ and 
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“ But eae and other similar problems are among the 
simple St, because they assume the apex to be in the line of 


the true strike—that is, the direction of a horizontal line mid- 
Way be tween the Wi alls of the lode. —and to be erossed by the 
end lines of the location, the side lines of whieh would, there- 
fore, be parallel with the strike of the lode. More compli- 
cated questions arise when the true course of the lode is 
curved or crooked, or the outcrop, not being level, is not in 
the line of strike, or the outcrop or apex crosses one or both 
of the side lines.” 


[t seems to us this illustration shows that the only just 


and practical way of carrying out the intention of the 


statute regarding extra-lateral rights given to locators upon 
the top and apex of a vein is to project end lines across the 


claims of all the neighboring locators at right angles to the 
trike—that is, in the direction of the true dip of the vein. 
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This will give each lawful locator upon the apex the extra- 
lateral rights—that is, the number of feet on the dip and 
downward course of the vein the statute intended to grant 
him.. We submit that any other construction of the statute 
will deprive many locators of their legal rights and will 
give to many others large portions of the dip of veins which 
it was the intention of the statute they should not have. 
The statute does not prescribe the particular direction in 
which the end lines shall be established on a lode. It only 
provides that the end lines shall be parallel to each other. 
(See section 2320.) In the Eureka case, 4th Sawyer, 519, 


a 


the Court holds this provision of the statute to be directory. 
The Court say 


“Tn the second place, the provision of the statute of 1872 
requiring the end lines of each claim to be parallel to each 
other is merely directory and no consequence should be at- 
tached to a deviation from its direction. Its object is to se- 
cure parallel end lines drawn vertically down, and that was 
effected in these cases by taking the extreme points of the 
respective locations on the length of the lode.” 


The rule established in this case was to establish end lines 
at the extreme ends of the mining claims drawn vertically 
down through the dip of the lode. The ease was affirmed 
in the Supreme Court, but this question was not dwelt upon 
in the opinion. 

A similar principle of law has been decided to apply to 
alluvium flats on the banks of water courses and seems to be 
applicable to the rule we contend for. In sections 55 and 56 
of Perkins’ edition Angeil on Water Courses this subject is 
fully treated: and explained and the leading cases cited. 
We quote the 56th section, and give the accompany dia- 
grams. which well illustrates this principle: 

56. “Analogous to the decision in the case cited in the pre- 


ceding section is the rule as to the apportionment of /lats- 
ground in Massachusettsand Maine. In Emerson vs. Taylor, 
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in the latter State, the « juestion was in respect to the side 
lines of water-lots from the upland to low-water mark, under 
the colonial ordinance of 1641. The language of the ordi- 
nance referred to is that ‘in all creeks, coves, and other 
places about and upon salt water, where the sea ebbs and 


flows, the proprietor of the land adjoining shall have pro- 


priety to low-water mark, where the sea doth notebb; above 
a hundred rods, and not more, wheresoever it ebbs and flows.’ 
The expression ‘to low-water mark,’ seemed to the Court to 
imply to the water-mark in the nearest direction, and with- 
out any. regard to ~~ course of the side lines of the upland 
to which the flats ar » adjoining and appurtenant. Such a 
construction appeared to the Court more consistent than any 
other with the respective rights of contiguous owners of up- 
land; and in some cases the Court considered, where the 
upland adjoins a cove, and the contiguous lots are so laid 
out or bounded as that their side lines strike the cove (as 
some of them necessarily must) obliquely, the above rule 
must be applied as the general rule of construction ; other- 
wise, the extension of the side lines and one of the upland 
lots in a straight direction might, in some cases, deprive an 
adjoining lot of all benefit of the Hats ; and according to the 
plan on the following page, marked A, it would cut off from 
lot No. 6. most of the benefit of the flats adjoining it.” 


The Court, in giving their opinion, say: (9th Greenl., 42.) 


“After a careful examination of the subject we perceive 
but one construction or application of the principle.of the 
ordinance which will do justice to all concerned. ‘The mode 
of applying the principle is this: Draw a base line from the 
two corners of each lot where they strike the shore,and from 
those two corners extend parallel lines to low-water mark, 
at right angles with the base line. If the line of the shore 
be str: aight, as in the case before us, there will be no inter- 
ference in running the parallel lines. If the flats lie in a 
cove of a regular or irregular curvature, there will be an 
interference in running such lines, and the loss occasioned 
by it must be equally borne, or gain enjoyed equally by the 
contiguous owners, as appears by the following plan, marked 
B. By the foregoing plan it will be noticed that the parallel 


lines, running at right angles with the base lines, are merely 


dotted, while | the base lines and the true division lines be- 
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tween the flats, belonging to the respective upland lots 1, 2, 
), 6, have their appurtenant flats converging from the upland 
to low-water mark, in consequence of the recess and curya- 
ture of its margin, while the lots 5 and 4 have their appur- 
tenant flats wider at Jow-water mark than where they join 
the upland,‘in consequence of the projection of each lot into 
the stream. On the same principle, where there is an ex- 
tended projection of upland of any form, or an island _ be- 
longing to different owners, each one’s lot being bounded on 
the sea or the tide-water 11 which the island is situated, the 
surplus width of the flats at low-water mark, arising from 
the form of the upland, must be divided among the con- 
tiguous owners of such upland, and the mode of division 
and the result are to be ascertained by drawing base and 
parallel lines in the manner before mentioned, and then 
making an equal division of the surplus. By this process 
justice will be done, and all interference of lines and titles 
prevented. We are not aware of any cases where, in appor- 
tioning appurtenant flats among contiguous owners of up- 
land, the foregoing principles and mode of proceeding would 


ae 


not be properly applicable as the rule of decision. Still we 
do not undertake to affirm that there may not be some 
peculiarity in the form of the upland to which flats are 
appurtenant, and some peculiarity of manner in which the 
upland may be divided among contiguous owners, the effect 
of which we have not anticipated, which would vary the 
principle. Should any such cases hereafter present them- 
selves, requiring the application of a different principle, such 
new principle must of course be applied.” 


We have added to plat B the red line A A, which repre- 
sents the apex of a lode crossing lots numbered from one to 
seven, inclusive, the side boundary lines of which may be 
taken to represent the end lines of adjoining. mining claims 
on the apex of the vein. We have drawn what may be called 
the base line B B, which represents the true strike of the lode 
at a point so far beneath the surface as not to be affected by 
erosion or unevenness of the surface. We have drawn dotted 
red lines from the points where the apex of the vein leaves 
each end line of the claims in the direction of the true dip 
of the lode—that is, at right angles to the strike. 
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In the application of this principle we treat the extra- 
luteral rights, called the dip or downward course of the lode, 


the same as the appurtenant, known as alluvium flats, on ; 


the banks of water-courses or tide waters. We do not see 
why the same principle should not apply. ‘The side lines of 
the water lots mentioned in the case of Emerson against 
Taylor (9th Greenleaf, 44) are treated as the end lines of 
lode mining claims. The language of the ordinance referred 
to and construed in this decision is as follows: “ In all 
creeks, coves, and other places about and upon salt water, 
where the sea ebbs and flows, the proprietor of the land ad- 
joining shall have propriety to low-water mark, where the 
sea doth not ebb; above a hundred rods, and not more, where- 
soever it ebbs and flows.” In this CASC the owner of one of 
the lots from one to seven could, if he was one of the orig- 
inal locators on the public domain allowed by statute to 
lucate a certain lot on the banks of tide water which would 
carry with it certain appurtenant rights to the land for 
one hundred rods beyond high-water mark, or, in case it 
luvium 


—y 


was upon the bank of a river which receded and a 
flats were formed, could: so shape the direction of the side 
lines of his lot as to deprive the adjoining owners of a large 
portion of their equitable rights to the alluvium flats or the 
land adjoining beyond high-water mark, if the division lines 
should be extended into the river or the sea parallel with 
the boundaries. 

[It might happen by a sharp bend of the river that the 
side boundary lines of a lot abutting on the stream would 
take such a direction, if prolonged, as to takein a large por- 
tion of the flats which equitably belonged, as appurtenant, 
to the owners of adjoining lots. 

We submit that the same injustice will result to the owners 
of mining claims adjoining a claim located on the outcrop 
and apex of a lode, which by the accidents of nature has a 
form like that of the claim marked aaaa in figure 3, above 
referred to, taken from “ The Law of Apex.” In the case of 
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Clark vs. Campau (19th Michigan, 326) the same principle is 
decided. 
Saulet vs. Shepherd, 4th Wall., 502. 
Bay City Gas Light Co. vs. the Industrial Works, 28 
Mich., 182. 


The principle decided 1n these cases and the Cases eited ap- 
plicable to the appurtenant rights of the owners of land on 
the banks of rivers seems to be that a base line is to be drawn ra 
in the center of the river, called the thread of the stream, in 
the direction of its general course, and then boundary lines wt 
are to be established at right angles to this base line, extend- 
ing parallel with each other from the points where the boun- 
dary lines of the lots reach the bank of the stream to the 
base line. 

If we treat this base line in the center of the river as the 
line of strike drawn through a lode or vein on a level be- 
neath the surface and then establish end lines at right angles 
to this line of strike from the points where the apex of the ra 
vein crosses the boundary line from one claim to another 
we would establish the same equitable rule of law, and every 


eR, 


owner of ‘a lode claim upon the apex or outcrop of a veln 


would be awarded such extra-lateral rights on the downward 
course of the lode as the the statute clearly intended to grant a4 
him. 

We submit that the Judgment should be reversed, and the | 
case remanded for a new trial. | | / 
| G. G. SYMES, 

Of Counsel for Plaintiff in Lrror. 


—IN GHE— 


-. SuPREME Court 


—OF THE— 


LU NALD SA DES. 
OCTOBRE: DBE, . -Lees.: 


No. 200. 


THE [IRON SILVER MINING COMPANY, 


a 


Plaintiff in. Error, 
VS. 


THE ELGIN MINING AND SMELTING COMPANY, 
JOHN W. NEWTON, CHARLES DENISON, M. 
B. CARPENTER, G. L. HAVENS, J. W.. BEE- 
MAN anpd WILLIAM HAVENS, 


y 


Defendants in Error. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLORA DO, 


ARGUMENT OF DEFENDANTS IN ERROR 
- NEWTON, DENISON, CARPENTER, MAV- 
ENS, BEEMAN AND MAVENS. 


Clark US. Campau (19th Michigan, 26) the same principle iS 
decided. 
Saulet vs. Shepherd, lth Wall., 502. 
Bay City Gas Light Co. vs. the Industrial Works, 28 
Mich., 182. | 


The principle deeided in Liese cases and the east Ss eited apr. 


plicable to the appurtenant rights of the owners of land on 
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: > ec 

to this line of strike from the points where the Apex of the 


a - } 3. c } ° . } 
Vell) Crosses the boundary line from one @laim to another 
- ee a . 8 : aaa ei ; oenad 
We WOUILK ¢ stablish the Saline equitable ruiec OF law, and every 
: er gray Pek Sere, Oona +] , _ 0 7 "O] 
Wher of a lode claim Upon Lhe cL} X QO] outcrop Ol a velh 


| | _ } sel 4" *% re : + na , ae 
would be awarded such extra-latera] rights on the downward 


4] lad +] 14 ] rly int lad , 
course of the lode as the the statute clearly intended LO Prant 
-_ 

im 


We submit that the judgement should be reversed, and the 
} 1 . 

ease remanded tor a new trial. 

cr. G. SYMES. 


” in ¥ } . : >) 7 2? oe . es 
( J] (Counsel ay, Plaintiff tii hrroi 


r\ ei 


er a ep 
S4 ry 


é , a Yi ,4 y , a 
Ls hag Gau Chak NWS Ararrys 
y' 


—IN THE— 
SUPREME COURT 
—OF THE— 
UNITED STATES. 
er ee ta vM., LSse5. 


No. 200. 


THE IRON SILVER MINING COMPANY, 
| Plaintiff mM Krror, 
VS. 
THE ELGIN MINING AND SMELTING COMPANY, 
JOHN W. NEWTON; CHARLES DENISON, M. 
B. CARPENTER, G. L. HAVENS, J. W. BEE- 
MAN anon WILLIAM HAVENS, 


Defendants in’ Lrror. 


KRROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLORADO, 


ARGUMENT OF DEFENDANTS IN 
NEWTON, DENISON, CARPENTE 
ENS, BEEMAN AND HE 


—IN THE— 


SUPREME CouURT 


—OF THE— 


WIND LEE? OLATES. 


THE IRON SILVER MINING COMPANY. 
Plaintiff an krror. 
VS. ; 
THE ELGIN MINING AND SMELTING COMPANY. 
JOHN W. NEWTON, CHARLES DENISON, M. 
B. CARPENTER. G. L. HAVENS. J. W.. BEE- 
MAN anp WILLIAM HAVENS, 


ay ye ndants di krror. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


DISTRICT OF COLORA DO. 


inal _ . | if 4 4 ‘ 1 T r rrr T x 7 . Ty T A 4 XK T 7 “ a ] ‘\ , be 
j \ , i | ! ' | i\ i a): ‘\} i J i ) 
Mmiat |) 13) 7 \\ | i ire iN | } MA I\ ~ L\ a ae rn 
. ke, LU j tL i i i i aS . i L-/ J i % 
ATT 1¢ Tt KT mr TOKT AT TTY TO MAIMMT rT ANTT 
AY X/ | } i\t ! i\ } ~ } \i | [ - + ra \} i I ba/ r | 1 \ ~- 
\I f\ ; | | | | ~~ | i oS ; 
IN f W IN, DOEMIOUR, PLSy ST £440 2 Sty Pa ew 
| t A a rT T 7 3 @ ak @ een 
IN HH | \I TN Y\7/ NS 
Hr i\ 4 A A iN | s MV RN 
Lud yi Lh | LIN! mV bit 


The Plaintiff in Error claims the mineral underneath 


the surface of the Gilt Edge lode by virtue of the provisions 
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of the Act of Congress, May 10, 1872. 


Rev. Statutes. U.S. Sec. 2322. 


The patent to the Stone lode was issued to the grantor of 


the plaintiff in error under the authority conterred upon the 


officers of the land department by the same Act of Congress. 
Kev. Statutes, Sec. 2325. 


The grant must be and is limited by the terms of that 
Act to the vein located within the surface boundaries of: the 
claim and such parts of the vein outside the boundaries-as in 


its downward course may so far depart fron: a perpendicular 


as to extend outside the vertical side lines of said Stone claim. 


“ Provided, that the right of possession hereby granted to such 
outside parts of said veins, lodes, ledges or deposits shall be 
confined to. such portions thereof as lie between vertical 
planes drawn downward through the end lines of said survey 
at the surface so continued in their own direction that such 
vertical planes will intersect such exterior parts of said veins, 
lodes, ledges or deposits.” 


‘Transcript of Reeord, folio 42. 


The Stone lode claim was located, surveyed and patent 
obtained by the grantor of the plaintiff in error to suit him- 
self. No one interfered. Its end and side lines were chosen 
by him. Neither the Government nor the courts can change 
them to suil his convenience or whim at this time. 

No part of the Gilt Edge lode claim lies within planes 
drawn downward through the end lines of the Stone survey 
at the surface. | 

No matter where the end lines of the vein, lode, ledge 
or deposit called the Stone lode may be, or how planes may be 
drawn downward through such end tines. Neither the Act 


of Congress nor the patent gives such. locator or .patentee 


‘ 
h 


the right to follow the vein, lode, ledge or deposit into land 
adjoining between planes drawn downward through the end 
lines of the vein or lode, but expressly limits such right of 
possession to that part of the vein or lode outside of the ex- 
terior boundaries as may be found between planes’ drawn 
downward through the end lines of the location or survey at 
the surface. 

In the suit on the equity side of the court, brought by 
the defendants in error against the plaintiff in error, upon 
application for injunction, Judge Hallett presented his view 


of the law in the following language : 


_ The ore for which the parties are contending is within 
the surface lines of plaintiff's claim (the Gilt Edge), eastward 
from defendant’s claim (the Stone), and adjoining the latter. 
[t is reached by means of a perpendicular shaft from plain- 
tiff’s claim ; and a tunnel or level, following, it is said, the 
course of the vein from a point in defendant’s claim down the 
hillside, and below the other. Assuming, for the present, 
that the top and apex of the lode has been found in theStone 
claim, owned by defendant, and that the lode in a downward 
course, and with distinct boundaries, passes eastward out of 
that claim and into the Gilt Edge claim, owned by the plain- 
tiff, to the place in dispute, the right of defendant to follow 
it without the lines of the Stone claim, and take the ore 
therein, is denied on the ground that the latter claim is with- 
out end lines to define and limit such right. In the act of 
Congress relating to mineral lands it is provided, in section 
2320, that “the end lines of each claim shall be parallel to 
each other;” and in section 2322 that the right of possession 
to the “ outside parts” of veins or ledges, referring to such 
parts as extend beyond the side lines of the location, “shall 
be confined to such portions thereof as lie between vertical 


planes drawn downward as above described through the end 
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lines of their locations, so continued in their own direction 
that such planes will intersect such exterior parts of such 
veins or ledges.” 

In the Flagstaff case (8 Otto., 467,) the acts relating to 
mineral lands were said to require that locations of veins or 
yf 


such veins or lodes on the surface of the earth: and that 
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lodes shall be made lengthwise in the general direction 


the end lines are to cross the lode and extend perpendicularly 
downwards, and to be continued in their own direction either 
way horizontally. 

The general practice in mining districts of making loca- 
tions in the form of a parallelogram conforms to this view, 
which is now universally accepted as correct. Obviously it 
was not intended that a locator should secure more of the lode 
in the “outside parts” extending beyond the side lines than 
he could obtain on the course of the lode within the limits of 
the location. In other words, by a proper location he could 
secure 1,500 feet on the strike of the lode, and by the exten- 
sion of the planes of the end lines, he would be limited to 
the same number of feet laterally in pursuing the lode down- 
wards without the side lines. Such limitation is necessary to 
define the miner’s right beyond his own territory. If, when 
once without his own lines, he could turn to the right or left 
in search of ore, the limitation to 1,500 feet of the length of 
the vein weuld be made wholly nugatory, and there would be 
no end of conflicts between adjacent owners, for which no just 
rule of settlement would be found. 

Referring to defendant’s Stone claim, the line at the 
northwesterly end is said to be one of the end lines, and it is 
so marked on the diagram. In the first course of the loca- 
tion from that line, which is south 83 degrees east, there is no 
corresponding end line ; and the same is true of, the second 
course, south 18 degrees east, and the third course, south 45 


degrees west, verv nearly. It will be observed that the loca- 


tion is in the form of the letter A, truneate, and the locator 


has made a part of the inner line of the southern leg of the 
location 300 feet in length, to correspond in direction with the 
line at the northwesterly end, and called it an end line. With 
superficial attention to the letter of the law, and in utter 
ignorance and disregard for its principles, the two lines were 
made of equal length and parallel to each other, but so 
arranged that they can never perform the office assigned to 
them in the law. What is called the southern end line is 
really on the northwest side of the greater part of the claim, 
and so placed that, when extended in a northerly direction 
it must enter the inner line of the claim in a short. distance, 
trom corner No. 5. In this position that line cannot enter 
the field north and east from the claim, being intercepted by 
the claim itself. And so it appears that eastward and south- 
ward from the northwestern end of the claim there is no line 
which can be recognized as an end line, and the claim has but 
one end line, or perhaps none whatever. 

This view was not controverted at the hearing, but it 
was said that end lines may be a matter of legal inference and 
deductions from established facts to control even the act of 
the lovator of the claim. As the law requires that a location 
shall be made alone the course or strike of a vein at the sur- 
face of the earth, the end lines must of necessity be at right 
angles to the course. And whenever the course or strike can 
be ascertained, at the points where it passes from the location, 
end lines should be fixed at right angles thereto, without ref- 
erence to the end lines laid inthe location. ‘To apply thisrule 
to defendant’s claim, lines should be drawn parallel to each 
other at each end, and where the outcrop of the vein is said 
to pass out of the location, and in the general direction east 
and west, the strike of the vein being north and south. 

The circular form of outcrop is thought to be the result 
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of erosion in California guleh, which comes down through 
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the middle of the claim, and at some remote time the outcrop 
may have extended directly across the gulch between the ends 
of the claim, so as to admit of a location in the usual form 


with end lines as now proposed to be laid, in the general di- 


rection east and west. It is contended that in the location of 


a claim, which must of necessity be made before the strike of 


the lode can be ascertained, it is too much to expect the locator 
to lay hisend lines in the proper direction ; and locations 
made at various angles of divergence from the strike of the 
lode are cited-to illustrate the fact that by a slight deviation 
from the proper course the object of making a location may 
be defeated. This, however, is only to say that it is difficult 
to make a good location of a mining claim when the situation 
of the ore is unknown, and that if the locator fails'to lay his 
claim so as to secure the ore, the law should correct his mis- 
take. Plainly enough the law requires the locator to fix the 
boundaries of the claim, offering the bounty of the Govern- 
ment to the extent of the public domain from which to make 
the best possible selection. If the locator fails to choose 
wisely and well, the failure is with him, and it cannot be im- 
puted to the law. There is no greater reason for saying that 
the end lines shall be established by inference and presump- 
tion from the course of the lode than that the side lines shall 
be so established. The rule of the.early miners’ law, which 
obtained in some mining districts before the statute was 
enacted, was of the character which we are now asked to 
adopt. By locating on the vein the miner secured the num- 


ber of feet allowed him, wherever it might extend, with sur- 


face ground adjacent: and of course the boundaries of the. 
J 


claim could only be known from the course of the lode. By 
the act of Congress that rule was changed, and it was required 
that the boundaries of the claim shall be marked on the 
ground, and end lines and side lines are referred to in a way 


to show that they must be laid down with care. Under such 
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a statute, it cannot be necessary to discuss at length the power 
of the Court to establish Jines by construction, for no such 
power can exist. The end lines established by the locator 
must control, and if absent or so placed as not to define the 
right of the locator to the exterior parts of the lode, the 
defect cannot be supplied. 

In that case the location may be valid for all that can be 
found within the surface lines, but beyond those lines an 
essential element of the right to follow the lode is wanting, 
and therefore the right, cannot exist. With some information 


as to the situation of the ore and the law relating to the sub- 


ject, the end lines of the Stone claim could have been laid as 


it is now said they should be placed, and the failure to do so 
was owing to ignorance of facts necessary to intelligent action. 
It presents the common case of failure to obtain property 
through a mistake of fact or law, for which the party seeking 
the property is alone responsible... Against such error and 
misfortune the law does not relieve.” 
M. B. CARPENTER, 
AMOS STECK, 
Attorneys for Defendants in Error, John 
W. Newton, Charles Denison, M. B. 
Carpenter, G. L. Havens, J. W. Beeman 


and William Havens. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1885. 


THE IRON SILVER MINING COMPANY, Puarntirr 


IN ERROR, 


THE ELGIN MINING AND SMELTING COMPANY 


ET AL., DEFENDANTS IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLORADO. 


Brief and Argument for Defendants in Error. 


There are but two questions presented by the record. At- 
torney for plaintiff in error injects a third one. He claims 
that the record does not show that defendants in error 
(plaintiffs below) were citizens of the State of Colorado. 

This court has held that the question of citizenship must 
be raised by plea in abatement, and that pleading over was 


a waiver of proof upon that subject. 


Jones vs. League, 18 How., 81. 


Eberly vs. Moore, 24 How., 158. 
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Plaintiff in error admits this to be the rule, but he says 
because there is a code of civil procedure in Colorado the 
rule is changed in that district. He adduces no authority 
in support of his proposition. The question of citizenship 
is one peculiar to the Federal courts. In State courts the 
fact of the citizenship of the parties never is a question affect- 
ing their jurisdiction over the person or subject-matter. 
Hence the provision of the Colorado code quoted cannot in 
any manner affect the rule in the Federal courts, requiring 
issues upon questions of citizenship to be raised by plea in 
abatement. No such plea was filed, but defendants in error 
answered over, thereby. waiving the question. 

This question of citizenship was waived by plaintiff in 
error a second time, as shown by the record. 

The bill of exceptions (p. 20 of printed Record) shows 
that after introduction of the patent for the Gilt Edge min- 
ing claim, certain stipulations were made concerning the 
facts of plaintiff’s (below) case, “ and thereupon,” says the 
Record, “plaintiffs rested.” ‘“ Whereupon defendant, to 
prove the issues on its part, introduced in evidence,” &c. 

If plaintiff in error did not intend to waive the question 
of citizenship, it would, at the close of defendant in error’s 
testimony, have moved for a dismissal of the suit for want 
of jurisdiction, or have made some kindred motion; but it 
did not. It introduced or offered to introduce all of the testi- 
mony in its own behalf; and upon the case thus made the 
finding and judgment of the court were rendered. 

We now come to the two main questions in the case. 
These are involved in the refusal of the court to admit cer- 


tain evidence offered by plaintiff in error upon the trial. 


(For this evidence see p. 24, printed Record.) 


As shown by the bill of exceptions “ the plaintifts, to prove 
the issues on their part, produced in evidence a patent from 
the Government of the United States in usual form of patents 
for lode mining claims for the premises sued for, called the 
Gilt Edge claim,” ete., “and thereupon it was agreed that 


plat ‘A’ (attached to the record) correctly represents and shows 


the shapes and relative positions of the said Gilt Edge mining 


claim and the Stone mining claim, the property of defendant; 
that the lines from No. 5 to 6 and from 1 io 14 on said plat are 
the two. end lines of the said Stone surface élaim, so called by 
the locator thereof and in the plat accompanying the application 
for patent.” 

We here call the court’s attention to plat “A.” It shows 
the relative position of the two claims, the subject of con- 
tention, and the so-called end lines of the Stone claim, so 
called by the locators of the claim, and designated as such 
in the plat accompanying the application for a patent. On 
this plat the lines of the Stone claim from 1 to 14 and from — 
5 to 6 are marked “end lines.” It was by virtue of the 
patent for the Stone claim that its owners sought to enter 
beneath the surface of the Gilt Edge claim and extract the 
ores therefrom, asserting that such ores were a part of the 
Stone vein or lode, though outside, to the east of the side 
lines of the Stone claim, extended downward vertically. Be- 
cause the owners of the Stone were acting upon this claim 
of right, this suit was brought. 

With the introduction of the patent for the Gilt Edge, and 
the stipulation that plat “A” correctly represented the rela- 
tive positions of the two claims and the end lines of the 
Stone, the question was immediately presented whether 


plaintiffs in error had any right, by virtue of the Stone 


patent, to follow the vein upon which it was located outside 
of its side lines and into the Gilt. Edge claim, and extract 
ore from the Gilt Edge claim, even though the ore was a 
part of the same vein or lode upon which was located the 
Stone claim, and though the apex of the Stone vein was 
within the surface boundaries of the Stone claim, as asserted 
in the offer of proof made by plaintiff in error. The court 
held that nosuch right could exist by virtue of the Stone 
location and patent, and hence it rejected the offered testi- 
mony. 

The court, upon an application for injunction, made by de- 
fendants in error against plaintiffs in error, to restrain 
them from extracting ore from the Gilt Edge claim, held 
that the owners of a mining claim of the shape of.the Stone 
could not follow the vein beyond the side line of such a 
claim into the claim of another, in any direction ; in other 
words, that the owners of such a claim were limited by the 
boundary lines thereof extended downward vertically in 
their taking’out of ore. The reasons of the learned judge 
in support of this position are set forth at length in the 
brief and argument of Messrs. Carpenter and Steck for cer- 
tain of the defendants in error, on file in this case, com- 
mencing on page 3. The case is reported in full in 14 Fed. 
Rep., O17. 

We have nothing to add to the reasoning of the court 
upon this question ; 1t seems to us to be conclusive. 

But we desire to present another view of the question. 
Even though the court might hold that from such a mining 
claim the right to follow the vein beyond the side lines and 
into the land adjoining existed, nevertheless, because the 


Stone vein or lode included between the end lines of the 


Stone location continued indefinitely in their own direc- 
tion would not come within the boundaries of the Gilt. Edge 
claim extended downward vertically, at any point, the testi- 
mony rejected was all immaterial, and could, if admitted, 
have conferred no right upon plaintiffs in error to the vein 
within the Gilt Edge territory. 

By reference to Plat “A,” the Court will readily see that 
by continuing the so-called end lines of the Stone claim in 
either direction no part of the Gilt Edge claim. will be em- 


braced between them. 


Attorney for plaintiff in error says (p. 9): “In the present 
case I admit that vertical planes drawn through what are 
represented as the end lines of the location would not in- 


elude the locus or the ores 1n controversy.” 


The offer of proof (see 4th subdivision, p. 24, Record) is 
in most remarkable language. Recognizing that by the ex- 
tension of the end lines of the Stone claim the locus em- 
braced would not include any part of the Gilt Edge territory 
or vein, plaintiff in error, after offering to prove (1) the 
valuable nature of the Stone lode; (2) that its top or apex 
was within tne Stone claim; (5) that the true strike of the 
Stone lode was north and south and its dip was to the east, 
at an angle of 15° below the plane of the horizon, in the fol- 
lowing language offered to prove: (4) “That the said vein, 
lode, or ledge, on its dip aforesaid, within vertical planes 
drawn downward through the inclines.of said vein, lode, or ledge, 
so existing and found within the Stone surface mining claim 
and continued in their own direction, viz., in the direction of 
the dip of said vein, lode, or ledge as aforesaid, passes 


through, out of, and beyond the east vertical side line of said 
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Stone surface claim and location into lands adjoining, to 
wit, into and under the said Gilt Edge surface claim.” 

Under section 2322 of the Revised Statutes of the United 
States the right of possession of the owner of a lode mining 
claim to outside parts of his vein or lode is set forth in the 
following express language : 

“ But their right of possession to such outside parts of such 
veins or ledges shall be confined to such portions thereof as 
lie between vertical planes drawn downward, as above de- 
scribed, through the end lines of their locations, so continued 
in their own direction that such planes will intersect such 


exterior parts of such veins or ledges.” 


Plaintiff in error, in his offer of proof (and it is to this we 
must book to see if error was committed), substitutes some- 
thing new in mining law for “the end lines,’ which when 


extended in their own direction, define the rights of claim 


owners to outside parts of their veins or ledges. 


The language of the offer was: 
“That said vein, lode, or ledge on its dip aforesaid within 
vertical planes drawn downward through the inclines of said 


vein, ete. 


What are the “inclines” of a vein or lode? In ordinary 
mining parlance, and we know of no other definition, they 
are small working tunnels, which may be run upon a vein 
or may not, but through which the ores mined from different 
parts of the vein may be transported to the surface in cars 
run upoi tracks laid therein. These inclines are run at the. 
whim of the superintendent of the mine, as he may think 
judicious or economical working will warrant. They may 


be run in the direction of the dip of the vein, and this would 
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be true whether they would be runon the dip at right angles 


to the true strike of the vein or a number of degrees from a 
right angle to the true strike. 

This is a substitution, by plaintiff in error, of uncertain, 
indefinite, and constantly changing lines for the fixed and 
determined end lines of the location, which the statute says 
must’ be the basis to determine the right of a claim owner to 
outside parts of the vein. Upon what authority is this sub- 
stitution sought to be made? Neither statute nor local rule 
or custom is invoked in its support. 

Counsel for plaintiff in error, in his assignment of error 
based upon this rejected offer, departs altogether from the 
language of the offer of the proof made on the trial, 
He includes this rejected offer in his fourth assignment, 
and states it thus: 

“TV. The court erred in refusing to allow the defendant 
below to prove that vertical planes drawn downward through 
the end lines of the said Stone veins,” ete. Thus in his as- 
signment of error rejecting the words “inclines of said vein 
or lode,” and substituting therefor the words “end lines of 
said Stone vein.” 

The argument of counsel then proceeds upon the language 
used in this fourth assignment. His position is that although 
Congress declared that the right of possession to outside parts 
of veins or ledges shall be confined to such portions thereof 
as lie between vertical planes drawn downward through the 
end lines of their location, a true construction of the section 
would make it read, . through the end lines of their vein or lode.” 
What are the end lines of a vein or lode? Our answer 
would be, a vein or lode has no “end lines” in the statutory 


sense. ‘There may be said to be two ends toa vein—the 
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termini thereof, but no end lines. If we would call the ends 
of the vein its end lines, then how, according to plaintiff in 
error’s argument, would we determine the direction these 
end lines are to b given when seeking to fix the right of a 
claim-owner to outside parts of the vein? But one course 
would be open. <A large amount of subterranean explora- 
tion must be made.  Inclines, drifts,. winzes, and other 
workings, at immense cost, must be constructed in order to 
determine what is called the true dip of the vein, and then 
from the true dip determine the true strike, which expert 
mining men say is the line drawn upon a plane at right 
angles to the dip. 

This would probably be the ne plus ultra of mining work 
to the mining engineer and millionaire mining operator. 
But Congress was not legislating solely for these classes when 
it enacted the mining statutes. It intended that sufficient 
work should bedone_ by the prospector, at or near the sur- 
face, to determine the course of the vein upon the surface, 
and having*done this to locate his claim along this vein, 
and in doing this make the end lines of the claim parallel, 
and when the end lines were thus fixed his right to outside 
portions of his vein might be readily determined. 

This whole question was clearly determined in Mining 
Company vs. Tarbett, 8 Otto, 463, and to this case we particu- 
larly call the court’s attention. 

Counsel for plaintiff in error presents in his argument a 
diagram, by which he aims represent to the court the con- 
flict and trouble which may arise if the statute does not re- 
ceive the construction he asks for. The learned counsel 


seems to forget that priority of location or priority of date 


in patent would probably settle the whole difficulty, for if 
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9 
two claims were located with. end lines, as suggested in the 
diagram, the owner having the prior right by location or 
patent would be entitled to the ore in the part of the vein 
shown to be in conflict. The junior locator would be com- 
pelled to take subject to the right to the vein already exist- 
ing. This rule of the law is too well settled to require the 
citation of authority. 

Then, again, the language of the statute is “ between ver- 
tical planes drawn downward, as above described, through 
the end lines of their location.” ‘ Location” cannot be tor- 
tured to mean the vein or lode. The clear distinction 
between the “claim,” the “ location,” and the vein or lode is 
made not only in section 2522, but in every section of the 
mining statutes. 

For the most recent and the clearest definition of mining 
“claim” and mining location see Smelting Company vs. Kemp, 
104 U.S., 636. 

The authorities cited by plaintiff in error concerning the 
rule to be followed by riparian proprietors in defining their 
rights to the thread of the stream are so wholly foreign to 
the question at issue that to discuss them would be a waste 
of time: There is no statute fixing the rule or right of 
riparian owners, as in the case of mines. Where there is a 
statute which is clear and unambiguous in its terms there 
is no room for construction. 

Defendant in error respectfully submits that the judgment 
of the court below was right, and it should be affirmed. 

T. M. PattTerson, 
C. S. ‘THOMAS, 


Attorneys for Defendants in Error. 
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64—Oliver & Robinson’s bills payable, September 8, 1868... *2279 — 
65— a outstanding accounts, Sept. 5, 1868. *2286 — 
66—Boynton’s statement of average price of On Sea ir a 
66$—Bills payable, September 3, 1868_.---. -_-~-. --.--- BST 1142 
67—Boynton’s summary of O. & R.’s account, September 3, 

TE el i ae 


68 A— Debit side Of MeTChaNnGise S2CCOUNE . . — — cmcccccece ca ee cu ne u #ISOI1 — 


68B—Credit ‘6 v4 ees tiesto”, ” Jo 56 _— 
69—List of ereditors, September I cient a a — 


70—Table of wages and time book TENCE) Spee ARN ap oP RE OS ve 
7 AE © GR IRON oe os oi ca eed dee. ten PSO _ 
12—List of so-called Saginaw claims ... 2... ---e *2372 — 
73—Mortgage of Oliver & Robinson to T. P. Tucker, June ; 
11, 1868 3 ne Hit ..- *2378 — 
{4A -sases Of facia. 1068 to 1872 oo. a . Cc te . 82876 —me 
75—Statement of bills of lading, June 12 to September 3, 
a a ee ae et oo ss” er ne 
76A—Bills of lading, 1868 a 
Exhibits 77, 78, 79, 80, 81, and 82A—Bills of lading, 1869-1871 .__- 
Exhibit 83— invelope which contained bills of lading, &c..--.. --.. *2431 — 
ener EU ea tlimibaniowen em 
85—Draft of Peter McRae for $83.82, April 16, 1874..._..... *2441 — 
s6—-Agreement of Elijah Degroat et al. and Oliver & Robin- 
son, December 6, 1867 
87—Agreement of J. Patnod and Oliver & Robinson, Decem- 
Oe ee 142 
88—Letter of David D. Oliver to H. S. Cunningham, Decem- 
a eo ha 1142 
Letier of David D. Oliver to H. S. Cunningham, Septem- 
Ne at a Oe a a ee a 1143 
80-—-Bill of H. S. Cunningham against D. D. Oliver for taxes 
ee oe ec rece 5s dein nce aries aca eines Arie *2445 — 
81— Notes of Cunningham, Robinson, Haines & Co. to F. Ec- 
‘ard & Co., April 10, 1869, and receipt of Eccard & Co. 
to Oliver & Robinson, August 7, 1868 ..-..---..-__- ~ *2446 _ 
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Exhibit 81—Bill of H. S. Cunningham against D. D. Oliver for ex- 
penses -.---- -- ee -- oe - oe eee ee ene 2 oH + + - = = ~~ 

82—Receipt of Jno. E. Kitton to Oliver & Robinson, May 27, 
1868, and notes of Cunningham, Robinson, Haines, & 

Co. to Jno. E. Kitton, April 10, 1869 _.... i. ..-. 
83—Letter of Oliver & Robinson to Jno. KE. Ketton, August 
24, 1868 Sepa a eS CP Re ORM mad Sie LF SS 


Al—Assessment roll of township of Ossineke, 1868 .....* .—..- 


«A 2 7: 6 ei Seg oe oe 
= ‘6 bé Gé fc SSR ipgaa ae an. 
to 66 v6 ct ty 5 Sef 
to rT Ge oe Le Sipin Pes 
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B —Statement of highway taxes in township of Ossineke, 1869- 
Ses SRS... boa cae bes se ieee wae 
C—Chattel Mortgage from Oliver & Robinson to H. M. Robin- 
son, November 26, 1867 ._-- -- iy i a Rha 

Exhibits D, E, F, H, I, J, K, and L—Inspection bills of, lumber -_-- 
Exhibit M—Bill of sale from Dan’! Carter to H. M. Robinson, Jan- 


Te SR ROR esse 


25—Account of Oliver & Robinson with Gray, Toynton & 
Fox, April 29, 1881 


26—Scribner’s Long Timber Rule ~--- 


27—Draft of Cunningham, Robinson, Haines & Co. in favor 
of Hodges & Dickinson, June 25, 1869 .... --..--i- 2 
28—Receipt of J. D. Craine to Mr. Oliver, February 10, 1868 
35—Statement as to costs of getting in and sawing lumber ._- 
37—Letter of O. & R. to H. & Co., June 19, 1868 ._ 
38—Statement of goods turned over to Ellsworth & Price ..-- 
39—Bill of Wayne & Robinson against D. D. Oliver .__- --~- 
40—F reight bill, July 22, 1867_-____- slip seeseuenlea Pparenger BS Pte 
41—Agreement of Wayne & Robinson with D. D. Oliver, 
Ne IE es ai lis ese iScniniw’ pone: Somianed go wae 
Letter of J. B. Tuttle to Geo. J. Robinson, January 25, 
1869 


49 
43—Execution of circuit court of Alpena county in case of 
McRae vs. Oliver & Robinson 


—— oe ——— eo oo 


Original. 


*94463 


*2448 
#2449} 
*246] 
*2471 
F2Q485 
¥2493 
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Print. 


AL. VS. DAVID D. OLIVER. 


B. 


GARRETT HUNT ET 


a Supreme Court of the United States. 


GARRETT B. Hunt and Jacop EscHieMen, impleaded with Henry 
8S. Cunningham, Calvin Haines, Philip M. Ranney, Henry M. 
Robinson, and George J. Robinson, Appellants, 

US, 


Davip D. OLIvEeR, Appellee. 


Appeal from the circuit court of the United States for the eastern 
district of Michigan. In equity. 


It is hereby stipulated by and between the parties, by their re- 
spective solicitors, as follows: 

First. That the certificate of the clerk of the cireuit court of the 
United States for the eastern — ict of Mic! +higan, 1n equity, which is 
attached to volume first of the transcript of the record forwarded in 
this cause, may be taken and Gone red as a certificate to the whole 
transcript of the record of four volumes. 

Second. It is also stipulated that the clerk of the Supreme Court 

of the United States may be, and he is hereby, authorized, in 
b printing the transcript of the record, to print volume three in 
place of volume four, and volume four in place of volume 

three, and that he may print volume three as a separate part. 

Third. It is also st ipuls ited that the clerk of the Supreme Court 
of the United States, in printing the transcript of the record in this 
cause, may omit from volume one the conte nts of the following or- 
ders and papers, with a brief reference to each paper, the contents of 
which are omitted, and to this stipulation : 
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OS GR oat ts feat yee er RO TERNS TA spre ates ss asi pn lnalpadbacioag we es 1 
Proof of service of citation eas ENG Sn Mee MRE Re es eS! 2 
INN, i ns oc ets uth el Sins eecataince a Hn loig! olesdtin Seiandakas sseieens asabepemeteae 46 
Deareraie 8 TOU... sg os vical asi nae da aca A7 
PE TE ODE OOTIE So iso esis in nhs wen eee 48 
Order for publication ----.-.-------. -- wa sa wiacarns astern = phaieeea 49 
Precipze for appearance of Hunt, Cunnin: sham, and Eschel- 

(Rate ELE ROOM ES COE Oe? LSI ne elie MOREA ag eS Mm RE Peres A! STE AD, OO 
Pree ipie for app arance of Geo. J. and H. M. Robinson____- 5] 
Order entering appearance of de snc RR seraelpecaguanne! 52 
Pree Ipve for order pro confe sso as to Rann VY and Haines... ood 
Order pro confesso as to Ranney & Haines_-.---------------~ 54 
Renn Or RII on ee a chwiat eieribaeuneene DO 
Stipulation to extend time to plead, &e. eae ea a ena 56 
peamaee of taotion fot slay, G16... 6 0 a oe eee 57 
Proof of service of order for appearance of Cunningham 

A ee Boe ARCH AE Pe Diabas \ Gacea tee coices see eo be i o$8 
c Schedule E. Agreement between Henry 8S. Cunning- 
ham and C. Haines van Co., and Geo. J. Robinson, 

oe a IN a cee emda, PEN Cees TORRE TREAT ONAL MOE Aree IS §2 


(Same as Exhibit H to bill of ‘complaint, page LO. ) 
aoe EK. Agreement between Henry 8. Cunin 
. Haines and Co. and Geo. J. Robinson, Oct. 3 1868 Soyo 92 
a ume as Exhibit H to bill of complaint, p. 40.) 
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Stipulation setting aside pro confesso as to Haines and Ranney 
Plea of Hunt and Ie ischel Pe ea cp atc alk acd es ie ee tak a i en 9 ao 
Replication to plea of Hunt and E schelman ee ea ae 
Replication to answer of Henry M. Robinson -_-.------ Shee 
R 
Replication to answer of Henry 8. Cunningham --.- - 
d ges el alg r of Haines and Ranney ....-..- 
Not heal ine and Sse rvice FM ST EPA pe aeaeS oe Oy My a ae, a YR 
Note of issue for ee Lg ge hoo. DRE: ©? SRG eaNe ts aR rd Ree rece 
Order of con eT ne DRM RIDE Aes Tew e tN 
Order setting cause tor hearing -~_--- sour iea iaen Guanine 20 
Stipulation extending time for Hunt and Eschelmen to an- 
OLE ES NE ga Se TE OO Te OE MEE Sey ATE "APSE ST PPC EE DERE Re 
~er mcaea e itand Eschelman to answer-- 
Replication tO ahswer Hunt and Eschelman- Oe te a 
Consent for substitution of solicitor, &e...-_---_---------- 
eer for sunstiution Of solicitors... os a ee lf. 
Order r fixing time to take te stimony PY AE SUE BRS aie ay aL CON ORO 
Riceedition form \bstitution of solicitors, &e.. ec, WR Ae peice 
= epipae aae pape ahg r to extend time to take testimony___- 
Notice of application to extend time to take testimony --_-_-~~- 


Motion ee catechol 


me AN 2 ee a eet ek a eee 
Exhibit A, map (not set out) TORE GREE Pe mip aco D8 ETE Lan ee 
Exhibit B, estimate of pine of Devil River | Mine ee: 
Note of issue for March term, ao 
Order for leave to file supplemental bill__....._..-__. -__- 
PR net gemma mea as Sc eee 
Marshalls return -____- ia ie Loa TT OE eee 


Precipre for appearance of ow ler “Me Tie ak & gy : 5 | Rea 
Order for appearance of Fowler, Mer ‘ick and Lyon. 

é Notes of issue for June.term, 1878.2... 
Notice of motion to suppress testimony, ete. .----.__- 
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RB iti ft ? eS i \ a COSTS a oy EP eee = od RS aah eT (ae a a ed eo 
: i 1 . 1°39 
| [4 ~ ce oF ahiswer to supplementa!] 0 tA pe 
} — | 
( O Giscol rue Py} lemental] bill RG ET a ALE M e aSe eceg 
(or ior Vrmyeyn angen ee: 2 mete)? tinnine QT] ; f | | |] 
CWJTUGCT AaAnlICiU I i Oradell list ilti LULiiY Su plementa es tad eae 
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23 oe rT costs on aGiscontinuance oF su 


iPveCelpt 10] pplemental bill mr tage 

Order denying motion to suppress testimony of Geo. J. Rob- 
12 ERR DRIGIS Ste chet Saeco oo AON Re RENW tae AREes Ronee AT IESG Ba Rred So ENaC 
eo ae ee to extend | time to take testimony ROAR Nae OO 
PaO thie ge gece gles ib oaks 


Note. of issue for November term, 18 
Note nes for Mareh term, 1879 ss le amc tcaal ie’ dh ll arin ohes NE ee ge 
Exhibits A, B, & C. proceedings in bankruptey of 3. Can- 

PRM UT eek, i Bo i Pcl SPECI ona POE OE 
Order continuing motion to open proofs AAPREE Dee ee aac eae de Gti aitas os 
Note of issue for November term, IS79 chai lies hs bas Rcd anette nad dal bake Wig apa dealin ack: eae a 
Order staying proceedings against Haines and ( ‘unningham, 
Petition of G. B. Hunt for SAY a. said ann chat lai ames: Se iam oe 
Stipulation as to hearing, "Ra TEES WeceaT BBS PRUNE cy A ay EOS = EZ EM 


Decision upon petition for stay ~~~. ee a ee eee eee oe 


eplication to answer of George J. Robinson ----...--------. 


pos . ne 
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Order a petition of Hunt 
issue for March 
sep cOpy of order 
ting prosecution of this st 
ee ee ee eee 
f Haynes for stay_--_--. 
stition of Cuningham for stay 
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: descriptions at 
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leecree omit descriptions of lands, 
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Plaintiff’s bill ¢ 


Clerk ~ 5 certidiont 


Cunningham, 
Haines and ree 


of C ul Mil ringhi wee 


oe ar a oe 
_W.. statement of account 
son wit th ( ‘roul, — 


pwned 


with Cc roul Bros. Tk Ten a anita AD pele a 
. W., stateme ent of account 

son with Wormer and Sons 
Exhibit M, comet of Stand: 


with Standart Bros.- 
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obinson, Haines and 
with Ruich- 


Exhibit E, B, note of Cunningham, R 
Co. to Richmond and Backus, for $42.47, 
Exhibit F, B. account of Oliver and’ Robinson 
mond and Backus, Nov. 23, 1867 
eee Be ELE EP pap namic ene eta PP tee pees Ol aS ee ease 
Exhibit 1, account of Oliver and Robinson against E. and G. 


—— — i a ee ae ae ee 


R. Haines, Aug. 14, 1868..... -._-- Ads apa a amis 
Exhibit 2, bill of lading, sch’r H. A. Ric hmond, Aug. 4, 1868~- 
éé : éé 4 


Exhibit 3, 


Exhibit 4, statement of Sanborn, 


Lee R. 


Tepe Lea Ot ae Ocieme © oT: SR | 9 ERR maa ae nea as) eae ae re ee 
Exhibits 5 to 22, inel., ee A S 

h Exhibits = tO 47, inel. ; bile of lading, yi aa Nee 
Exhibits 473, A to U, inel., twenty-one drafts of Geo. 
TN i ee ts i AS) ESA ren mer 
Exhibits 48, 49, 50,51, 52,53, 54, 55, 55a, 55B, 55C, 55D, 55K, 
fax jists, &c., for years 1868 fo 1879, incl... . ..... .... 
‘Exhibit 59, Oliver and Robinson’s journal__.--- -------- ca 
pent GD, * — ‘9 inventory book- ~~~ --..- 
Exhibit 61, 7 scrap book a fae ica a tines“ sha 


#journal.._.. 


soynton’s trial balance of O. & R. 
& R.’s earn- 


Boynton’s transcript account of O. 


Exhibit 62 
Exhibit 63, 


SORE TN I iis cscs ater acca ats Sindee so land seed miso 
Exhibit 64, Oliver and Robinson’s bills payab le, Sept. 93, 

RRR A ie gas Re RICE tale pero ONES UIT FY ca ey gar are Nas ne Em 
Exhibit 65, Oliver and Robinson’s outs tanding accounts 

ge FEE Es: SRR URU rg e REE SESRINY, SOR Se 2) RS Ale tO Rate 
Exhibit 663, bills payable, Sept. 3, 1868 ae ee Pe ye 


Exhibit 67, Boynton’s summary of O. & R.’s account, Sept 3, 
ON so ecsichi cake i ats ier ch cele egy a Be hha a a i 


Exhibit 68A, debit side of mere rch: indise S| ae aa aS 
Exhibit 68B, credit - . “eg beat EE RS 
Exhibit 69, list of creditors, Sept. 8, 1868___._____ Whee! 
Exhibit. 70, table of wages and time-book____ -._.-...___~_ 
Exhibit 71, Gallup's rE a a eee ne 
Exhibit 72, list of so-called Saginaw claims __-~ __-. 

h’ Exhibit 73, mortage of Oliver and Robinson to T. P. 
Tucker, Jun I ies ee ee a i tae 

OST aie SRR go | ae | saa ge Se Ie Eyota ee 
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Exhibit 75, statement of bills of la ding, June 12 to Sept. 3, 

1565 -__~--------- isk nisin cea Sa cle ose ech a Sarsegh aie vin ili il cipii ce i ee = 
Exhibit 76A, bills of lad: 
Exhibits 77, 78, 80, 79, | 


eels i re 


ills of lading, 1869 to 
9 eee piste hn om ia st ee 
Exhibit 85, envelope which contained bills of 

Exhibit Si A. bills of lading, BE isthe : 
f Peter McRae for Dd: 82. Ap’ 16, 1874__ 


Exhibit 85, draft o 
Exhibit 86, agre« athe of Elijah Degroat ef at. and Oliver 


— = «a em a eee ae ome eee cee ae aes coe 


Ge eee Tee CARED a ee 
Exhibit 87, agreement of J. Patnod and Oliver and Robin- 
eg ag NS |. SUMESRGM RMSE eye rmecahs ies pomen seer heer eye Le or. Nn Ne 


showing amount of 
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Exhibit 89, letter of D. D. Oliver to H. S. Cunningham, Sept. 
RA BOE simon a ; 
Exhibit 80, bill of H. 8. Cunningham against D. D. Oliver 
Re (ARON DOIG 8 ow aen wes 
Exhibit 81, notes of Cunningham, Robinson, Haines and Co. 
to I. Eeecard and Co., Apri 10, 1869, and receipt of Eccard 
Se eee 
Exhibit $1, bill of H. S. Cunningham against D. D. Oliver 
for expenses -~~~ -- ecitibis 

a Exhibit § 32, receipt of Jno. Ki. K itton to Oliver and Rob- 
inson, May 27,1868,and notes of Cunningham, Rob- 

inson, Haines and Co. to Jno. E. Kitton, Ap’l 10, 1869___- 
Exhibit 83, letter of Oliver and Robinson to Jno. E. Ketton, 


rc 


— ee ee ee ee 


PL die AME. SAMAR Le Core gah rey ee EUR NP aN Pigg ermem meas we ce Bay 
Exhibit A 1, assessment roll of township of Ossineke, 1868- 
Exhibit A 2, ’ ' | 1869_ 
Wxhibit A 3, ets . 1870. 
Exhibit A 4 | Y ¥s 1871_ 
Exhibit A d ¢ self 1872_ 
exhibit A | _ | : 1873 — 


Exhibit ve) itement of highway taxes in township of Ossi- 
neke, 1869, 1873, inel. - i i 
Exhibit C, chattel mortgage from Oliver and Robinson to H. 
M. Robinson, Nov: BA, SRE oe ios 
Exhibits D, E, F, H, I, J, K, L, inspection bills of lumber __ 
Exhibit M, bill of sale f from Dan’l Carter to H. M. Robinson, 
pe ee ee 6; eee cha 
Exhibit 25, account of f Oliver and Robinson with Gr: av, Toyn- 
ton and Fox, April 29, OG oo a a ee 
2 
o)"7 


Ce ee en ee 


——_—_ a te ee me 


— «cr my a a ae ai te —__ a i me ae 


Exhibit 26, Scribner’s long-timber rule___ mow 
Exhibit 27, draft of Cunningham, Robinson, Haines & Co. 
in favor of Hodges and Dickinson, June 25. 1SGH sos 
Exhibit 28, receipt of J. D. Crane to Mr. Oliver, Feb. 10, 
LSOS 


mae — ro or i — —_—— ee ee ee — ee he oe eee ee 


y) Exhibit 35, statement as to costs of vetting in and 


sawing ON SELENITE GP IR TS, 
, statement of eoods turned over to E ‘1s worth and 
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Exhibit 2 
bb AOR ee RS Bak al in has hes cen acta 
Exhibit 39, bill of Wayne and Robinson a against t D. D. Oliver_ 
Exhibit 40. freight bill, WM Bee LOOT oi aco oe eee 
Exhibit 41, agreement of Wayne and Robinson with D. D. 
Oliver, April 1 EL o> PSR Se pam MRCP eierate cs fey 


Fourth, It is also stipulated that the clerk of the Supreme 
of the United States, in printing the t 
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Court 
ranscript of record in this cause, 


may omit from volume three, which it is hereby stipulated may be 
printed as volume four, the contents of the following orders and 
papers, with a brief reference to each paper and to this stipulation : 


Precipe tor appearance of D. D. eee fi COR Wee Soe a 
nA RN SO SRT a oi aie a lee gt aS 
iat asain gr ac St Ar civil se cee ai sa oan pen 


2557 
2557 
2558 
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Appearance of D. D. and 8."A; Oliver ..0 uk. Le sds adios elie raid 2509 
Demurrer of os « a ADR een ET wh ae BRE a Sha 2560 
Answer of es - ERED LAVAS ete eee Fi 
Exceptions to answer of D. D. and S. A. Oliver_____- 2019 
i Ageless seeing on exceptions to ee yf ue iae ae ane Saae 2580 
heport t of master on exceptions SD Fe waitin ian Ni iw ed ni 258] 
Replication to answer -__.__. Be ae ad! Se 
Precipe for appearance of substitut ed solicitors, etc....--- Ge) aS 
Order for substitution of solicitors...............-... i ae 
Order extending time to take proofs and for reference --- -~-- 2586 
Motion for leave to prove EST OS BARR inet ie avec epesieel oa Te eS 2596 
Note of filing master’ Ss report ie ei er Be oe Bal Hee Pe hoa 2598 
Proof of service of note of fi ‘ling master’ S PAVOTG sl ewininc’n 2099 
Motion LO set aside order exten¢ Lng CPOE ee iS ERM Lees eh 2600 
Order on motion to set aside order extending time, ete._---. 2601 
Motion to rescind order of July J AY” SANE Te Leb aeRO EBay «CSF. 
aoe nee BN I NE ee TR SA RO TRE ORG MeN Wine wer mede: |S 
Submission of motion to reseind order f July 412 2 ee ee 
‘Order granting motion to set i apn se July 1D 7 Mega | 
Order to withdraw master’s report from files... ......,.6-2..° 2606 
Submission of motion to prove Exhibit © viva voce. ic. 60% 
CM UN Ne ic Sais nce ae dna a ec a ge aaa 
Ss OR ee 
res 0 Ot ORY 206 100 2 We oie oe ee eww cn eeeneee “SOU 
Re lr RIE APTI RRIINNN no eee ae 
NS EES EE OES SE OEE Se Sy I OEE EE Meee Een) 
Stipulation I i a ee 
Learned Gr. anetion for stay .... 25-2 ok ~ 2E2O 
Preccipe for COpy Te See OTD Ae = ee oP ee YAS yA 
l OY eee 2621 
enn INN NT RN i os ws a eis 
Receipts of D. B. & H. M. Dufheld to master, ‘Sept. 23, 1873_ 2626 
Statement and consent as to master’s fees ___-_ he hoc iten hacer 2626 
I OO SIO AR NR a i ay ee 
Note of filing master’ s report of s RRS. oo pipe tae st) ae 
Precipe for order confirming master’s re port of sale ._. 2631 
Schedule A, descrip tion of lands mort caged by ace D. Oli- 
ver ef ux. to Hunt, Cunningham, and Eschelman. (Same 
as Schedule A to bill of complaint, p. eR R foi et a Ot A iy 0 
Schedule Lb. description of lands held under contract from 
David Preston. (Same as description in Schedule B, page 
a a ee ae ae 2648 


(Same as Exhibits D, E, F, G, pages 35. and 36 :) 
ais dest Setwacn. David D. Oliver ¢ accand 6 Gun. 
ningham, Sept. 3, 1868 -____- --- PRED WL Fone Es 
Warranty deed between D. D. Oliver e ux.and H. S. Cun- 
ningham, Sept. 3, 1868 ____- i ech penitip rome Seren nets 
QMuit-claim deed between D. D. | liver et ux. and I. S. Cun- 
ningham, Sept. 3, 1868 __.-._ -._-_- REAP drat ne SEN TA one 3 S664 
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‘Schedule EK, description of | 
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Warranty deed between D. D. Oliver ef ux. and H. 8. Cun- 
ningham, Sept. 5, 1868 ___--_-- i gitccais Ke i npn RBIS be elie ee sUee 


Subpoena Ets PR 
Robinson and 


Precipe for appearance of Cunningham and 
Haines - as ia sil isda Sion od ad hess Meal hice wiccdehdesdiaee ag ok a a 
Appearance, re ieee ap Ss Ud salt ine ue ms ch 
m Bacephons Wi ereeetel |. 24 co ae 
Order of reference of exceptions to cross-bill___.---~- 
Appearance, &c., of Cunningham, Haines, & Robinson_-_--- 
Report of master on exceptions to cross-| 1) eet EPCRA NRC 
Consent fo substitution of sclicitors. .. 2c 2c oh eee ee 
recipe ior orger of suventution .... .e ee at 


Order for substitution of solicitors.___-___- 
Order pro confesso as to all defendants _- SPR eee Serre Si hic" 
Notice of motion to set. aside pro confesso_-—~ - 
Affidavit of H. M. Dutheld on motion to set aside pro con- 

ES ER LRA SON a AS aR ESAS eA Nak SM ROR can Ma! 
Affidavit of H.S. Cunni ngham on motion to-set aside pro 

CR na i i Ss Sy op eae Fae Mie See 
Affidavit of Hunt and Eschelman on motion to set aside pro 

CONTECSSO — 
Order setting aside pro confesso, &e. ~-.--_-.- 
Demurrer to eross-bill mer 
nting leave to file 


— 6m ee we eee ee ee ee ee ee ee ee 
Se ee 


rder PTA motion to set aside pro confesso, 
I ae ee eae its Keren a A rere 
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to them seem necessary, to the original er t of record in rela- 
tion to any of the ps - rs named in this st ipulation. 
Dated Detroit. Aug’t i3th, A. D. 1885. | 
ee FRED RUSSELL, 
Per r, 7. b.. 
Part for Complainant and . Ap) pre llee. 
HENRY M. DUFFIELD 
Solicitor fer Def ndants and A ppe lant. 


| Ie ndorsed : ] ie Court U.S. 1885, Oct. term. No. 214. Hunt 
et al vs. Oliver. Stipulation in regard to _ ing transcript of rec- 
ord, Xe. Office Si upreme Court U.S. Filed z lug. 7 , 1885. James 


o) et & 


H. Melvenney, clerk. 


1-4 | Citation a proot of service omitted, per stipulation ot 
counsel. | | 
Oo bill of Complaint. 
To the Judges of the eireuit court of the Unit ted | tates for the east- 
ern district of Michigan, in chancery : 


David. D. Oliver, of the city of Indianapolis, in the State of In- 
diana, and who is a citizen of the gain of Indiana, brings this his 
bill against Henry 8. Cunningham, of Butlalo, New York; Garret 
B. Hunt and Jacob Eschelmann, of ‘the town of Clarence and State 
of New York; Philip M. Ranney and Calvin Haines, of the city of 
Lockport and State of New York, and who are citizens of the State 
of New York, and Creorge J. Robinson and Het niry M. Robinson, of 
the town of one and State of Michigan, and who are citizens of 
the State of Michigan. 

1. And eso your orator complains and says that on the 
17th day of November, A. D. 1566, be fe indebted to the said Ilunt, 
Eschelmann, and Cunningham for the purchase-money of a portion 
of the lands hereinafter mentioned and specifically set forth in 
“Schedule A,” hereunto annexed, your orator joined with his wife, 

Sarah Ann Oliver, in executing and delivering to the seid 


6 Hunt, Cunningham, and Eschelmann a purchase-money first 
mortgage upon the lands specifically set forth in the said 


“Schedule A,” conditioned upon the payment of the sum of thirty- 
five thousand dollars; which mortgage was duly acknowledged and 
recorded in iia arene with the laws of Michigan. 

2. And your orator further shows that, at the time he was seized 
in fee of the lands niet ed in said mortgage and of a large quan- 
tity of other lands in the counties of Alpena and Alcona and Che- 
boygan, in Michigan, and at the Salve time had the possession and 
equitable title to a large quantity of other lands deseribed in 
“Schedule B,’ a COpy of a deed from David Preston to defendant 
Cunningham hereto annexed and made part of this bill, the legal 
title to which stood in the name of David is rest on, of Detroit, who 
held the same as security for the payment of about ten thousand 
dollars and interest the ‘reon, Which said sum the said Preston had 
expended in payment of the pureh: ise-price of said lands at the re- 
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quest of your vy and had ose the title thereto in his own 
name as a security for the payment to him of the said sum and in- 
terest; that pe bua known as Facil pascal ae through a portion 
of these lands; that upon the said lands adjoining the said river 
your orator had erected ra! mill-dam aCTOSS aid river 1 near whe ‘eC the 
same flows into ‘Thunder Bay, and a valuable saw-mill propelled by 
water, Which said mill was: capabie of sawing and manufacturing 
resiae one million six carta eiplenapnanpest eel lumber per year 
during the ordinary manufacturing season; that, in connection with 
said water mill, there were ie "Sa ene and accessible docks 
for the running and piling of lumber, and for the shipping of the 


Same. 


~ eee. Ts 71] 

was. during the Veal SO, erected DY your oratora steam saw m1ii 

| eS : P - 3 

near where the said river entered Thunder Bay: that. as part of said 
, ; ? an ” : eeeea ae os ’ Pee. (ee ee: } ; 

steam saw-mlll. there was the frame and buildine erected by your 


at a COst of five thousand dollars, and the boilers, engines, saws, and 
achinery placed therein by your orator at a.cost of twenty the 

lock, platform, slides, 
rrovements. and fixtures erected by your orator at a 
thousand dollars, and used in connection with a 


pas Rem, a 1] ate eee Sates 
sand CGOLALS 5 that bLnere were also a ralliway 


3) oer i ea fad , sl, saat . io 
mill: that there were also upon said lands aoe dani houses, two 
, black th shon. ai a — | isles 7 
aTrHNS. one HIACKSMIthH shop, one earpentel wend Ole store, ana one 

i i 
store barn. besides the said saw-mills: that all the lands above re- 


’ ? , ois . = } ] — me ; oe ~ 
ferred to were pine timber lands, located on and near to the said 


Devil river and its tributaries, and the pine saw logs cut therefrom 
die i it cheaply be put into the said Devil river and floated 
LO the Saw-!l ills for mantutaeture into Lumb T. and that. in CONnNeC- 
tion therewith, the said mill-dam was valuable as a reservoir in 


' : } + es 2 ] . <; . : 4 | oS Be t : , ‘ : “7 ’ a ‘ 4 ‘ ar, 
which Lt) KCC} Said logs, LO reise Lille Vale] 11) said river, and rake 


4 

: ' ag 
the rieht Ol floatage more. vaiuaple. 

‘ -y "ey j 11 iad 17 . 

hat the said wate oat ogvether with the rights to use the 
: 45 > } 4 } iw "y ‘4 ] ] 

water from said mill-dam Was reasonabdtl \ rth SIX thousand dol- 
} t | at ‘)? Lt + 1] 4 | hy} | > ] a es ‘ ‘ 5 
ars: i} Li Sctlidl Stea i] Sil V-Thidid Wills i 4 P=} i py \ WOrtp be Stim ot 
Pe ie las Se 1 +] ™ - Me 
thirty thousand dollars: and the said lands on whieh the said mills 


. , , } | - ze ; : ‘ . _ ve. . a ' . Ser 
were situated and the improvements were worth the sum of thirteen 


: } a a : nal. tha? | ; —aeT | lo oun? . : : | | 
thousand dollars, and: that the said Dine ahas Were worth about 
1 ? } } ° } } ? 1 he 
one Hundred and six Linousanad Goillars. 
- a ,* % } ] . a. - 
. C\ ye yy +1 rPrTiay Obs ro ne 6) ,y? ‘ i> , . 6 . 2? “4 vat 
wo). You orator TtTuarthel nows that, atter mal Lo sald mortgage 


‘ 
and improving said property as aforesaid, he conducted the 
8 business of the manufacture of lumber in the use and posses- 

sion of said property individually and with partners, to wit, 
anit George R A Rob- 


one George W. Hawkins and finally with defen 

inson, son pole air teoey eisai M. Robinson, who furnished capital 
to his son; and that in the prosecution of said business your orator 
5 atin teiclatask: “with his partners, to said defendants Haines and 


* 


Ranney, and also to E. & G. R. Haines, James B. Wayne, and James 
H. Hill in large sums, all secured by mortgages on some of said 
lands, and in about six thousand dollars to other creditors who re- 
ceived no security; that in the spring of 1868 your orator had, in 


consequence of said indebtedness, become deeply embarrassed, and 


ee | idaanachanGnatioaa ee 
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dissatisfaction grew up between your orator and his partner, who, 
with his father, became desirous of getting your orator out of the 


anys 

That in June, 1868, your orator applied to said first mortgagees 
Bed & Cunningham, addressing them,on behalf of sgeteleglaatan 
Eschlemann, to obtain th« ir assistance in his matters, and made 
them a proposition in — ng, a copy af which =i we eto annexed, 
marked “Schedule C,” and in July, 1868, visited said Hunt at his 
house, and laid before na fully his troubles; that Hunt was the 
monied and business man of the three mortgagees ; that Cunning- 
ham was Hunt’s son-in-law, and Esechlemann was a friend of Hunt 
of many years’ standing; that they had all been interested Jointly 
as partners in buving and-selling real estate, including pine lands 
in Michigan, before, at, and after this time; that Hunt, Eschlemann, 
and Cunningham were ow mortgi gees, each having an equal one- 


. third interest, and were all fully agreed as to the management of 
their mortgage cad - that your orator had some negotia 
9 tions with defendants Haines and Ranney, but nothing came 


of them, and he finally fell back on the first mortgagces, 
whom he believed to be his friends. 
That said first mortgagees, as aforesaid, becon ae iequainted 
with the full details of your orator’s pecuniary serbia Lies, his fim 
ereement with his partners and his partner’s father, wong he exist- 


ence of the various subsequent incumbrances, formed the design of 


securing for themselves the said morte aged | premises and your OPra- 
tor’s other property, which premises a1 id Pp? opert y had steadily risen 
in value, by pretending to be his disiaie rested friends, while, at the 
same time, carrying out said design and co-operating with the other 
de eee tt that purpose. he 

That, as the first step in carrying out such design, the said 


} 


ai morte wees assembled in Buttalo. where said Cunningham 

lived, and took legal counsel, and the said Cunningham pretended 

to execute an assionment to said Hunt and Eschlemann of his in- 
+ 


terest In said mortgage; that said assignment was a mere form, and 
not a real transaction, and wrought ho change In tli 

the parties to each other, and that said Cunningham has continued 
to actually retain his interest in said mortgage as an equal one-third 
owner until the filing of this bill ; that there Was no negotiation as 
to price nor price fixed: that no money was ever pa ic by none 2 d 


ey 


asslonees 1 O the alleged assignor, nor did the latter make ny obli- 
vation or promise to pay any Cons iderat On ; that the aa pnd 
ment was not completed for record until the thirteenth of the j{ol- 
lowing November, and was not recorded until the following Janu- 
ary,and knowledge of its existence was withheld from complain- 
ant. 
9, That on the evening of said last-named day said Cun- 
10 ningham, in pursuance of said design and in pursuance of an 
understanding between himself and his co-mortgagecs, took 
his departure from his residence, Buffalo, New York; for Ossineke, 
Michgan, where complainant then resided, and there took and received 
from complainant deeds of conveyance and transfers of all his in- 


he relations of 


Pact 
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terest and title in and: to all the above-mentioned lands, saw-mills, 
and personal property, but without paying any consideration what- 
ever therefor. 

That in taking these deeds and transfers said Cunningham in re- 
ality acted as a mortgagee and creditor, and with reference to his 
interest in the mortgage and the common design aforesaid, and was 
also acting on behalf of and for the benefit of his said co-mort- 


gagees, conjointly with himself, and by their consent and authority, 
ine that complainant dealt ith sald Cunningham, wear; that 
he was still a mortgage creditor, and was acting for Hunt and Eschle- 


mann as wellas himself. That exhibits “ D,” “ BE,” “F,’ & “G” are 
uibstracts of complainant’s deeds to said Cunningham, with dlescrip- 
tions of lands conveyed. That complainant also assigned and 
delivered to him the Preston contract,a deed under which Cunning 
ham subsequently procured and also assigned to him a bond aid 
mortgage for $20,000.00 executed to complainant by George J. Rob- 
Inson in part payment for his interest. in said partnership, and also 
executed to said Cunningham a bill of sale of all the undivided 
three-fourths of all the logs, lumber, timber, goods in store, and of 
all his interest in the partnership property of Oliver and Robinson. 
That all complainant’s deeds and_ transfers to said Cunningham as 
aforesaid were nade with the knowledge and consent of the defend- 
ant, George J. Robinson. 
LO. That there was no writing made between complainant 
11 and said Cunningham expressing the object of the transfer, 
for the reason that Cunningham refused to make any, al- 
though complainant requested it; but complainant understood the 
object of the transfers above described to be the ihe of a trust 
substantially like that proposed to Hunt and Cunningham in the 
written proposition of June 9, and that so com) adi nant testified in 
a suit in this court brought by said Hunt and Eschleman to fore- 
close said mortgage, and wherein complainant sought relief by cross- 
bill, but that said Cunningham claimed in said suit that he took 
said transfer for the purpose of effecting a favorable sale of said prop- 
erty, and the court substantially so found in said case, and ecom- 
plainant therefore alleges that such was the case; that is, that said 
transfers were made for the purpose of enabling the mortgagees to 
sell said property in such a way as to pay themselves their own 
debt and to pay the other debts of complainant and leave him a 
surplus. 

11. That Cunningham went immediately back to Buffalo, and re- 
ported to his co-mortagees all that he bad fos and Gave them all 
the information he had obtained as to complainant’s affairs. 

That said Cunningham having thus for a fraudulent purpose 
obtained the conveyances and transfers above mentioned, in concert 
with the other defendants formed a plan in fraud of complainant, to 
make a nominal sale of the property to defendants George J. Robin- 
son, Haines, and Ranney, but 1n which sale he and his co-mortga- 


gees, Hunt and Eschleman, were really to be interested with the un- 


derstanding that they were all to be joint owners of the property 
and were to operate the same together for their common profit; and 
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to give complete success to this plan, it was a part thereof to obtain 
complainant’s consent to the nominal sale to George J. Robinson, 
Haines, and Ranney. 
12 13. That, with a view of carrying out the fraudulent plan 
aforesaid, Cunningham telegraphed complainant to come from 
Michigan to Buffalo, and brou: oe about a meeting some time after- 
wards at said Buffalo with all of said mortgagees, together with said 
George J. Robinson, Henry M. Robinson, and defendants Hain 
and Ranney, who as aforesaid had been, - of them, in a 
tion with each other and with aid mortgagees as early as July, L568, 
In respect to aiding them in securing the nahi Ly and to uni iting 
with them to form a new and powerful company, at which mecting 
a sale of all said property to said George J. Robinson, Haines, and 
Ranney was discussed and strongly urged by said mortgagees. ‘That 
complainant was Willing that Cur nningham should make an agree- 
nent for ral sale LO disinte rested t (hid “ parti es, by which the Propel rty 
should pay all the debts, so that all his creditors should be paid in 
full, and so that he Ananiid be fully released from any person: al obli- 
reasonable time to endeavor to 
ns. but 


vation, Aegan - could have a 

make such a sale as would yield him a surplus in adait 
ais iinhetn. os ama ete sition as having the absolute 
title to all complainant’s property y,-and : ilso taking like advantage of 


[ 
complainant’s embarrassed and helpless condition, and desiring to 
force complainant to consent to a sale upon such terms as ea 
suit the conspirators, insisted that complamant should perform the 


known Impossibility of paving heavy sums within thirty days, or else 


convey according to his wishes; and that complainant consented 
under said circumstances that said Cunningham might execute an 
agreement with said Robinson, Haines, & Ranney to the effect fol- 
lowing, to wit: that complainant was to have thirty days to sell the 
property to other parties if he could, and at the end of thirty days, 
if he could not sell the property, then the buyers were to pay, 
15 or secure to be patd, and cancel and deliver up, t the Cu ninyY- 
ham, Hunt,and irene ree mortgage, the mortgage to “sited 
R. Wavne, and the mortgage to C. Haines & Co., and their e alms, 
which included a contract that complainant me ade in Februar v, 1868, 
and half of the KE. & G. R. Haines mortgage, to pay James H. Hill, of 
Saginaw, his claim of about $5,000, and to release and discharge 
Geo. W. Hawkins from all his abilities growing out of his business 
with complainant, and to pay all the claims of the firm of Oliver 
and Robinson; and upon their doing this, then Cunningham would be 
permitted to deed to Robinson, Haines, and Ranney all the lands 
deeded to him by complainant and David Preston, in towns 28 and 
29, north of range 8 east; and he was to deed to complainant all 
the lands outside of those towns. | | 
14. That complainant was obliged to leave Buffalo before the 
agreement was reduced to writing and that said Cunningham, 
during complainant’s absence and without his consent. or authority, 
I pursuance of the design aforesaid, and of said fraudulent con- 
spiracy between said first mortgagees and the remaining defend- 
ants, executed and delivered to said Robinson, Haines, and Ranney 
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an agreement of a different character, a copy of which is hereto an- 
nexed, marked “ H,” and which contains the following provisions 
among others: The sale and conveyance by said Cunningham to 


said Robinson, Haines, & Ranney is to be without warranty, repre- 


sentation, or recourse to sald party ; of ft he first ax rt, and is to be sub- 


ject to the following claims: 


1. A mortgage given by D. D. Oliver and wife to Henry 8. Cun- 
ningham, Garret Bb. Hunt, and Jacob Eschelmann upon a certain 
part of said real estate on which mortgage there is unpaid 

14 thirty-five thousand dollars and ee , which said mort- 
gage Is now owned and held by said Hunt and Eschelman. 

2, A claim and mortgage formerly held and owned by C. Haines 
W Co., of Loe k port including a mortgage executed by said Oliver 
and wife to C. Haines, which mortgage is now held by Dr. J. H. 
Helmer, of Lockport, New York, and which claim and mortgage is 
about nineteen thousand _— 

o. A claim of J. Bb. Wayne, of Detroit, Michigan, of about twelve 
thousand dollars, secured by a mortgage on a portion of said real 
estate. 

lL. A claim of James H. Flill, of about three thousand dollars. 

The copartnership indebtedness of the firm of Oliver and Rob- 
inson. 

Immediately after this are the following provisions : Said Rob- 
iInson, Haines and Ranney, in consideration of the aforesaid agree- 
ment of said Cunningham, agree to take said property subject to 
the above claims, and hereby agree to assume and to pay at the 
time of the convevance of said : inningham one-half part is a cer- 
tain mortgage held by E. and G. R. Haines, which mortgage was 
executed by said Oliver, and covers some of the lands here by COll- 
tracted and other lands belonging to D. D. Oliver, and on which 
mortgage there is unpaid about ten thousand and five hundred dol- 
lars. Said Robinson, Haines, and Ranney further covenant and 
ree to and with said Cunningham that they will, at. the time of 
e conveyance by said Cunningham, release or discharge, or pro- 
cure to be released or discharged, all mortg@ages even by George 
W. Hawkins to C. Haines, _ and G. R. Haines, and covering 
lands in the counties of Erie and Niagara, in the State of New York, 

or either of said counties, and will protect and save harmless 
15 the said Hawkins therefrom and from the debts thereby 

secured. And so complainant shows that said contract or so- 
called “ Buffalo agreement” did provide for paying all complain- 
ant’s debts with complainant’s property righ releasing complainant 
—which was the verbal contract assented to by complainant—but 
left complainant personally lable for all of pale debts. 

lo. That on the 13th day of, November, A. D. 1868, without the 
consent or authority of complainant, said Cunningham conveyed 
said property to said Robinson, Haines, and Ranney, but dated the 
deed back to October 3, 1868; that said Robinson, Haines, and Ran- 
ney paid neither said Cunningham nor complainant any considera- 
tion for said property, nor did they then pay or discharge, nor have 
they. up to the date of filing this bill paid or discharged, any of the 
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to give complete success to this plan, it was a part thereof to obtain 
complainant’s consent to the nominal sale to George J. Robinson, 
ire and Ranney. 

2 That, with a view of carrying out the fraudulent plan 

a a ‘unningham tele eraphed ‘compl: “inant to come from 
Michigan to Buffalo, and brought about a meeting some time after- 
wards at said Buffalo with all of said mortgagees, together with said 
George J. Robinson, Henry M. Robinson, and defendants Haines 
and Ranney, who as aforesaid had been, all of them, in communica- 
tion with each other and with said mortgagees as early as July, 1565, 
in respect to aiding them in securing the property and to uniting 
with them to form a new and powerful company, at which meeting 
a sale of all said property to said George J. Robinson, Haines, and 
Ranney Was Pree and strongly urged by sald mortgagees. That 
complainant was willing that Cunningham should make an agree- 
,mnent for a sale to disinterested third parties, by which the property 
should pay all the debts, SO 1 that all his ereditors should be paid in 
full, and so that he should be fully released from any personal obli- 
gation, provided he could have a reasonable time to endeavor to 
make such a sale as would yield him a surplus in addition; but 
Cunningham, taking advantage of his position as having the absolute 


title to all complainant's property,-and also taking like advantage of 


complainant’s embarrassed and helpless condition, and desiring to 
force complainant to consent to a sale upon such terms as would 
sult the conspirators, insisted that complamant should perform the 
known Impossibility of paying heavy sums within thirty days, or else 
convey according to his wishes; and that complainant consented 
under said circumstances that said Cunningham mieht execute an 
agreement with said Robinson, Haines, & Ranney to the effect fol- 
lowing, to wit: that complainant was to have thirty days to sell the 
property to other parties if he could, and at the end of thirty days, 

if he could not sell the property, then the buyers were to pay, 
is or secure to be paid, and caneel and deliver up, the Cunnineg- 

-ham, Hunt,and Eschlemann mortgage, the mortgage to James 
Rk. Wayne, and the mortgage to C. Haines & Co., and their claims, 
which included a contract that complainant made in February, 1868, 
and half of the E. & G. R. TLaines mortgage, to pay James HH. Ell, of 
Saginaw, his claim of about $5,000, and to release and discharge 
Geo. W. Hawkins from all his labilities growing out of his business 
with complainant, and to pay all the claims of the firm of Oliver 
and Robinson; and upon theirdoing this, then Canningham would be 
permitted to-deed to Robinson, Haines, and Ranney all the lands 
deeded to him by complainant and David Preston, in towns 28 and 
29, north of range 8 east; and he was to deed to complainant all 
the lands outside of those towns. 

14. That complainant was obliged to leave Buffalo before the 
agreement was reduced to writing and that said Cunningham, 
during complainant’s absence and without his consent or authority, 
in pursuance of the design aforesaid, and of said fraudulent con- 
spiracy between said first mortgagees and the remaining defend- 
ants, executed and delivered to said Robinson, Haines, and Ranney 
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an agreement of a different character, a copy of which is hereto an- 
nexed, marked “ H,” and which contains the following provisions 
among others: The sale and conveyance by said Cunningham to 
said Robinson, Haines, & Ranney is to be without warranty, repre- 
sentation, or recourse to said party of the first part, and is to be sub- 
ject to the following claims: 

1. A mortgage given by D. D. Oliver and wife to Henry 8. Cun- 
ningham, Garret Bb. Hunt, and Jacob Eschelmann upon a certain 

part of said real estate on which mortgage there is unpaid 
14 thirty-five thousand dollars and interest, which said mort- 
gage is now owned and held by said Hunt and Eschelman. 

A claim and mortgage formerly held and owned by C. Haines 
& Co., of Lockport, including a mortgage executed by said Oliver 
and wife to C. Haines, which mortgage Is now held by rs. Eh 
Helmer, of Lockport, New York, and which claim and mortgage is 
about nineteen thousand dollars. 

A claim of J. B. Wayne, of Detroit, Michigan, of about twelve 
thousand dollars, secured by a mortgage ona portion of said real 
estate. 

4. A claim of James H. Hill, of about three thousand dollars. 

The copartnership indebtedness of the firm of Oliver and Rob- 
1MSon. 

[mmediately after this are the following provisions: Said Rob- 
1nson, Haines and Ranney, In consideration of the aforesaid AQ TCC 
ment of said Cunningham, agree to take said property subject to 
the above claims, and hereby agree to assume and to pay at the 
time of the conveyance of said Cunningham one-half part of a cer- 
tain mortgage held by E. and G. R. Haines, which mortgage was 
executed by said Oliver, and covers some of the lands hereby con- 
tracted and other lands belonging to D: D. Oliver, and on whieh 
mortgage there is unpaid about ten thousand and five hundred dol- 
lars. Said Robinson, Haines, and Ranney further covenant and 
gree to and with said Cunningham that they will, at the time of 
he conveyance by said Cunningham, release or discharge, or pro- 
cure to be released or discharged, all mortgages given by George 
W. Hawkins to’C. Haines; or E. and G. R. eae ace a covering 


‘ 

< 
+ 
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lands in the counties of Erie and Niagara, in the State of New Y ork, 
or either of said counties, and will protect wee save harmless 
LD the said Hawkins therefrom and from the debts thereby 
secured. And so complainant shows that said contract or so- 
called “ Buflalo agreement” did provide for paying all complain- 


ant’s debts w.ca complainant’s property and releasing complainant 
—which was the verbal contract assented to by complainant—but 
left complainant personally liable for all of said debts. 

lS. That on the 18th day of November, A. D. 1868, without the 
consent or authority of complainant, said Cunningham conveyed 
said property to said Robinson, Haines, and Ranney, but dated the 
deed back to October 38,1868; that said Robinson, Haines, and Ran- 
ney paid neither said Cunningham nor complainant any considera- 
tion for said property, hor did they then pay or discharge, nor have 
they up to the date of filing this bill paid or discharged, any of the 
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obligations and debts of oe or said Hawkins, above de- 
scribed, and which they were to pay or discharge, either according 
to com pla nant’s actual ve aor agreement or according to Cunning- 
ham’s written and unauthorized agreement. 

16. That shortly after receiving said deed, in the further carrying 
out the defendants’ fraudulent p jan aforesaid, said grantees formed 
a copartnership for the manufacture of lumber upon the property 
SO conveyed, and entered into the possession and OCCUPAancy of the 
same, and that in the January following the said Cunningham, acting 
secretly for and on behalf of said first mortgagees, himself and said 
Hunt and Eschlemann, openly appeared as the senior and principal 
member of said coneern, which was thenceforward known as “Cun- 
ningham, Robinson, Haines and Company,” without putting in or 
professing to put in any capital; that said George J. Robinson, as 

complainant believes, represents his father as well as himself 
16 in said copartnership, and that all of the defendants in his 

bill have carried on the said lumber business and received 
the rents, issues, and profits of said property ever since, and have 
stripped all of said lands of their best pine timber, and are still con- 
tinuing to do so, and that said copartnership have a selling branch 
in Buffalo, known as “Cunningham, Haines and Company.” 

That the said copartnership have in all respects treated said 
property as unincumbered by said first mortgage, by having ex- 
pended large sums in the improvement of said property, and by 
having failed to make any arrangement with said first mortgagces, 
and to pay any portion of the interest or principal of said first mort- 
gage, and that said interest and principal have been in reality paid 
by the issues and profits of said land in said partnership accruing to 
said first mortgagees through and by the interest of said Cunning- 
ham therein held for the use and benefit of himself and said Hunt 
and Eschlemann. 3 

18. That after the formation of said copartnership the said Hunt, 
Eschlemann, and Cunningham, acting through Hunt, who paid the 
consideration, procured the said Preston lands, and took a convey- 
ance therefor to said Cunningham, ad COPY of which is hereto an- 
nexed, and marked “Schedule B,’ and also procured and placed 
new and ee ee on said property,also acting through Hunt, 
who visited Michigan for that purpose, and became individually 
liable for the purchase-money, and that said three first mortgagees, 
without paying any consideration therefor, have procured the as- 
signment to said Hunt and Eschlemann of the mortgages and obli- 
gations of complainant and George W. Hawkins, given to said Haines 

and Ranney, and have also procured in like manner, without 
17 consideration, the assignment to said Hunt and Eschleman of 

the mortgage from complainant to said E. & G. R. Haines, 
and have also procured in like manner a lke assignment of the ( 
Haines & Co. mortgage, and of all the obligations held by the sev- 
eral defendants against complainant or said Hawkins, and without 
consideration, and that defendant, Henry M. Robinson, has pur- 
chased and sued the W ayne mortgage, and that said first mort- 
eagees are now, finally, attempting to enforce their said mortgage, 


>‘ 
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{ which has, in fact, been paid, as above set forth,and without calling 
, for payment from said brian te or interfering with their strip- 

_ping the land. 
| 19. That there were certain Thompson lands, so called, and other 
lands in towns 28 and 29 not included in complainant’s said deed to 
' Cunningham, and in which it was supposed complainant had an 
, interest, but in which, as matter of fact, he had no interest, and that 
+ the day before the unauthorized signature of the “ Buffalo agree- 
| ment” by Cunningham complainant signed an agreement to con- 


vey the same by quit-claim deed to said Robinson, Haines, and Ran- 
ney, and that the day before Cunningham conveyed to them he 
presented to complainant a deed to Carry out said agreement ; that 
complainant was unwilling to do so, but Cunningham refused to 
release to your orator any of the Preston lands as agreed, unless said 
deed was executed, and complainant did execute it, and in January 
caused his wife to sign it; that he was then ignorant of the con- 
spiracy of the said defendants, and ignorant of the deception prac- 
~ ticed upon him by Cunningham, and ignorant that he was a mem- 
ber of said copartnership, and was also ignorant that said mort- 
gagees had privately received assignments of all complainant’s 
obligations, and that complainant was then without money or prop- 
erty in consequence of the premises, and acted under duress. 
LS 19. Complainant shows to the court that said Cunningham, 
his trusted agent to sell said property, secretly and fraudu- 
lently effected a sale thereof to himself and his co-mortgagees, and 
© that said deeds and transfers from complainant to him, ineluding 
the assignment of the $20,000 George J. Robinson mortgage should 
be set aside as procured by fraud; that said Buffalo agreement was 
fraudulently entered into by said Cunningham for the benefit of 
himself and his co-mortgagees; that 1t did not embody compiain- 
ant’s agreement, was fraudulent, and should be set aside; that said 
Cunningham’s deed to Robinson, Haines, and Ranney, and com- 
plainant’s deed to them, were procured by fraud, and in tke manner 
: with the aforesaid deeds and agreement, in pursuance of a con-- 
spiracy between all the defendants to obtain your orator’s property, 
and that the same was made and delivered without payment, re- 
lease, or discharge by the vendees of the debts of complainant and 
said Haw kins, which, by its terms and complainant’s agreement, 
were to be paid at the time of the conveyance, and that said deeds 
should be set aside; that all said deeds and said agreement were 
releases of your orator’s equity of redemption, were procured by 
fraud, unfairness, oppression, and duress, and were without consid- 
eration null and void, and should be said aside, and that complain- 
ant should be allowed to redeem said first mortgage; that he avers 
that said mortgage has been oe out of the said property as afore- 
said, and that the mortgage debt should be charged with the re- 
ceipts of said mortgagees from sala property, to wit, the profits of said 
- artne ew accruing in the name of Cunningham for the benefit 
of said mortgagees, but that said Hunt and Eschermann, in a suit 
in this court, wherein they are complainants, and complainant and 
3—214 
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wife are defendants, have lately obtained a decree of fore- 
19 closure of said mortgage, because it was in said suit adjudi- 
cated that by way of cross-bill or answer complainant could 
not defend the same, as he did earnestly endeavor to do, and that 
said Hunt and Eschleman should be perpetually enjoined from 
selling under said decree; that complainant is ready and willing, 
and he reby offers, to pay any sum that may be found due on said 
mortgage. | 
Complainant therefore seeks the aid of this court in the premises 
and prays as follows: 


Pray Fs. 


1. Complainant prays that the said deeds executed by him to said 
Henry 8. Cunningham, copies of which are hereto attached, marked 
D, i, ly and G, and the assignment by complainant to him of the 
Preston contract and his deed obtained thereunder, and the assign- 


ment by complainant to him-of the S20 OOO.O0 (seorge J. Robinson: 


‘mortgage, and complainant’s bill of sale of a three-quarters interest 
in his personal and partnership property and the said so-called Buf- 
falo agreement between said Cunningham and defendants Haines 
and Ranney, and said Cunningham's deed to them executed there- 
under, and said complainants’ deed to them of the Thompson lands 
may be declaréd to have ad: been obtained from complainant by 
fraud, and may be set aside and declared null and void and be de- 
livered up t LO be cancelled. | 

2. And that said defendants, Garret B. Hunt and Jacob Eschle- 
mann, may be enjoined both by preliminary and final and perpetual 
injunction from selling said mortgaged property under the decree of 
foreclosure obtained by them against complainant and wife in this 
court at the November term, A. D. 1871. 

3. And that all the defendants may be enjoined by preliminary 

Injunction from carrying on further lumbering operations 
2) upon said mortgaged lands or cutting or removing any pine 
timber theretrom. , 

4. And that a receiver of the rents, profits, and issues of said mort- 
gaged lands may be appointed pending the litigation under this bill 
with the usual powers and upon the usual directions. 

And that an account may be taken of what, if anything, is now 
due and owing to said three first mortgagees on said mortgage of the 
moneys paid by =— alnant upon said mortgage and of the issues 
and profits of the said land received by said copartnership of Cun- 
ninghain, Robinson, Haines and Company, and of the share thereof 
accruing to said Cunningham for the benefit of himself and said 
Hunt and Eschlemann, and that the said mortgage debt be charged 
with the amount thereof, and that defendant be decreed to pay any 
bs " ance appearing due after paying the mortgage debts. 

And that all the defendants be compelled to produce before the 
pee all books, accounts, articles, agreements, papers, and writings 
relating to said partnership of Cunningham, Robinson, Haines and 
Company, and doing business at Ossineke, and of their branch or 
selling house at Buffalo, called Cunningham, Haines and Company. 
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And that it may be declared that the assignment by said Cun- 
ningham to his comortgagees was fraudulent and void as to com- 
plainant, and that said Cunningham bath ever as to complainant 
retained his equal one-third interest in said mortgage. 

8. And that complainant may be at liberty to redeem said mort- 
gaged premises upon payment of what, 1f anything, shall be found 
to be due to said Cunningham, Hunt, and Eschlemann thereon, 

which complainant hereby offers to pay. 
: aes 9. And that the sa uid three mortgagees may be compelled to 
AC ‘knowle dee satisfac a0 ion of Si id mortgage cL) 1d sa Lid deere e ot 
foreclosure, and to disch: args? both of the same of record. ; 

10. And that all the defendants may be com 1pe led and deereed to 
deliver Up possession of said mortgaged premises rales: soceegaes free 
and clear of all the incumbrances aforesaid made by them or any 
person under them. 

11. Or that the deeree may be recorded and operate in lieu of any 
discharge or conveyance prayed. 

12. And that the defendants may answer the premises, but not 
upon oath, which is hereby expressly waived. 

15. And that complainant may have such further, other, or differ- 
ent relief in the premises as the nature of his case may require and 
to the court may seem meet. 
l4. May it please the court to grant to complainant not only the 
writ of injunction issuing against all of said fofend: ints restraining 
them from cutting Or removing any pine Lrees, tim be ry, Or logs from 
said mortgaged premises, and commanding said defendants, Garret 
B. Hunt and Jacob Eschelman, to refrain from selling said mort- 


fig red premises under the decree of foreclosure by them obtained at 
the November t term, A SD. ostett of this court in their suit against 
pulolatiaae and wife until the further order of the court— 

lo. But also the writ of rhc to be issued to greeny 
Henry 8. Cunningham, Garret B. Hunt, Jacob Eschelmann, Phillip 


M. Ranney, ¢ Calvin Haines, George J. Robinson, and Henry M. Rob- 
Inson, commanding them to appear and answer the premises and 
abide the order of the court. 
DAVID D. OLIVER, 
Complainant. 
ALFRED RUSSELL, 
Solicitor for Comp. 
C. I. WALK KR, 
Of Counsel. 
H. T. BACKUS, 
Of Counsel. 
22 EASTERN District oF MICHIGAN, 8s: 


st ome 


On the seventh day of March, A. D. 1875, before me, a commis- 
sioner of the circuit court of said weet personally appeared the 
above-named David D. Oliver, and made oath that he had read the 
foregoing bill, and knows the contents re reof, and that t the same Is 
true of his own knowledge, except as to matters therein stated to be 


7 
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on his information and belief, and as to these matters he believes it 
to be true. 
WM. JENNISON, 
U. 8. Commissioner, Eastern District of Michigan. 
I hereby acknowledge myself security for all eosts for which the 
complainant in this cause may become liable. 
ALFRED RUSSELL, 
Sol. for Comp. 
Detroit, 12 M’ch, 18783. 
23 SCHEDULE A.. 
Descriptions of Lands Mortgaged by David D. Oliver and his Wife to 
Hunt, Cunningham, and Ischelman. 
Fractions of section. See. Town. Ran. 
Nwqr,nwqr’ ofs w qr’, e half of s w q’r_---- an oe. SE. 
LE ee caiuus cuicsun a 6. 8S. 
Vhalfandnwqrofswqr,ehalfofseqr--- 22 29N. 8 EK. 
W half enw qrands w qr -..--.-.---..--- ao eu NN. 8 EH. 
W half of n Ww qr........----..-------.------. 20 29 Ae 
E half of ne qr, s w qr of n w q'rr, s Ww qr------ 26 29 N: 8H 
W half ofseqrandse ‘ OER coc cen CO. ae Oo. Oe 
W half of ne ieee Os t.8 0 Of... 6. a. ON. OBE 
ee eG a ean wewnewes ua: a ee a Ae ee 
Woot, Saal OF 8 WOT, God © hall.............. oo 2U NN, 8k. 
S half of s w Da asin Srtriph cn tise Sk rd ere one a0 20m. 6 EH. 
W Bl cines se oh castes ie phils cathe eel dies ey Pap eee me oN. SB. 
E half of n w q’r, s half of s w q’r, and e half... 28 29N. 8E. 
RE OE eh inna ekuldip oa teneammw: see ie ihe Oa 
Paneer Oe Oey ORG OW Tce eee. te con. 8-E. 
Undivided two-thirds of— 
N e q’r, and e half of n w qr, ands half-___--_-_. 8 29N. 8E 
W nalf of n w grand w halfofswq'’r ._...... 9 29N. 8 E. 
RE Naa ne uccacenin wtanae ah tales Sal das bai iy SON. 8 &. 
Also the whole of the following: 
Se q'r ofse q’r ne tes ie aie ee a tee ae Oe 7 (Cec oe ae 
E half of n w q’v, e half of se q’r, &s w q’r of s 
ESSE Ta EE REIS Oona eens Us aE AR he a Son. = 7 EB. 
W half of s eq’r------ UR ee aoe Pherae eter CER ARPS ae ak a 2 
OO en iki nemeeiens Rao ee oe ae 
24 ws Ww OP OL 8 We To ne i? TON: 7 E. 
Ne qr oft n eq'r EEE AME OER ney ges.” Le” BR ae ne 
eS as 2. ee ee 
EEG rai rhe R RUN Te Oe SEN aE Matern’ G eee, S.A, ee 
N half of n e q’r, w half of n w q’r, w half of s w 
a Ae os sks icin is ou espesgs oh soem bette oo esl iain te “a Soe: a. 
Near, 8 hell of n war, and s baif...........- i. 29N. 8 £. 
N w frac q’r, n e qr of s w frac q’r, ande half__. 19 29N. 8 E. 
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Schedule A—Continued. 


Fractions of section. See. Town. Ran. 
nn Oe 
S wqrofne qr’, hn w frae, eae Sear Seer AT! 4 28 N. 8 HE. 
Swqrofnw qr and RE oe oa? aoe Leo a ae ® ZN. 8 
em a a ae 2 as 6 28 N. 8 E. 
La Oo ned ta waro aed Tr...cun.nuus FF Gen. §& 
ie RUGERE GOR. Te Fe INE © DOT oo ono i ecb an a: 2a 8. SE 
BOTS cee seis Sin se ohn wet mmer ene es eneet Y 2h. 83% 
Sw q’r randnw ql rotse Me Os tient ate aciwlesit id aicaeks Y ZN. 8 EE 
AMOI I a ps es i bid wae ee es ee 
N half of fseqr,s eqr ofse qr’, n half of s w q’r a oN, Oe. 
Swe arose waqt....-- Pee rE ke Sb LE RON ee il: Sen. 8&3 
Lots 1, 2,and Dest se Sash aco nce ented sac sae ae gt 2: 3h. § 
se q’r of ne qr LAER ey SUR Cay RRR AE YR OS OS OE ES LR ea 1 Seen, 8s 
I half of s ee Beret aia ere a oS 2oN.. &E 
N w qr of s w q?r-- eS paar iy, On CRS Ne epee ENS >» ZON. SHE. 
Sw qr of sw q’r- a ee a te rr ee 
W frac nail el aw fraea'?.. sos -2---- > Serres eS ee 
Ii frac half of n e frac q’r, s w qr of ne q’r —---- 6 2ZON. 8H. 
Seqroftn w qr, w half of s Lf 2) nen en OnE Cees eee GG Ben: 83 
W half of ne qr EES TS a Se Tea eee ae Re RO 7 GN. SE. 


25 | SCHEDULE B. 
Copy. 


This indenture, made this tenth day Nov., A. D. 1868, between 
David Preston, of Detroit, and Jane B. Preston, his wife, of the first 
part, and Henry S. Cunningham, of Butfalo, New York, of the 
second part, witnesseth that for [and] in consideration of the 
sum of twelve thousand two hundred and eighty-nine dollars to 
them i hand paid by the party of the second part, the receipt 
whereof 1s hereby confessed and acknowledged, have bargained, 
so] 5 and conveyed, and by these presents do grant, bargain, sell, 
and convey, to said party of the second part, his heirs and assigns, 
forever, all those certain pieces or parcels of land lying and being 
in the State of Michigan known as described as follows, to wit: 

The W. 4 of N. W. 4 & N. W. 4 of S. W. 4 of sect. 15,and the N. 
f’c’l 4 of N. E. f’ce’l t& the N.t'cl 3 of N. W. f’el} oS. EK. + of N. = 
i of sect. 4. and ». \W. | of N. I. ; WN N. Ki. of ». W. i, W N. W. t 
S. E. of sect. 6; T. 28 N., R. 9 E., and S.-E. ¢ of sect. 25, T. 31 Y 
R.6 E., and E. 4 of S. W.4& N. W. 4 of S. W. 4 of sect. 30, T. 31 
N., R. 7 E., and E. } of S..W. 4 of sec. 29, T. 29 N., R. 9 B., and E. 
f S. W. 4 of sect. 9 & the N. E.} of N. E.. 4 of sect. a X N. W: 
13 of N. W. rel | ale sect. 22,&S. W.4 of N. E.4 &E. 3 of 

W.iof S. E. ¢ of sect. 31, & E. 3 of S. W.4 &8. W. tof BS. 
sect. 52 & lot No. Hof sect. 33, 30 NN. Rt. 8 Es. thes. na 4 
f’c’l + of sect. 4, & S. W. f of N. E. 4 rel 3 of N. W. 3 : 
of S. E. + of sect. 5, & N. Ww + of N K. + of sect. 6, & W. $ of N. W. 
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‘sect. 11,& E.} of NE. } & N. W. fof N. E. 1 & the 


1 of 
26 N. W.38. W. 3 of sect. 10, & N. 3 of N. W. 4 of sect. 15, & 
. ©. $ of 5 W.i&S. W. 4 of 8. E. } of sect. 23, & N. E. : of 
N. W. 1 of sect. 23, & E. . of N. W. LS. W. 1 of N. x L of sect. 26, 
& S. dof S. W pe W. 3 of S. EP & SE POLS. E. | of sect, 


o2, WS. 3 of sect. 35, & W. s, ». W.1,& S. E. t ol 8. W. t.of age 
o4,W@ N. KE. d ofS. W.i &8. W. of S. EK. 7 & W. 4 of N. W. | 
sect. 36, & S. W. | of S. W. L sect.o, WDB. ae L of ». is Ld& W. fe? 
of N. W.f’clic& N. E. f’cl + of N W.f 1 L of sect. 8, & N. E. 
de 4 of Sect. 7,& N. W. of N. W. of sect. 5, T 2 N., | 
K., and Ww. 2 ae S. Sih of sect. 1, & S. 4 of sect. 2,and 8. E.} & W. 
) 5 . £ Cl-4 Of N.&. fel 4, N. W. 
j fceli & S. E. tf of sect. 
.&W.fcl i of N. FE. & N. E. f’c’l } of N. E.4, &N. E.f’el } of 
| of sect. 5: the N. of sect. 11,T. 28 N.,of R. 8 E., and W. 
| & S. W.4 &S8. dof S. E. tof sect. 20, & N. $ of N. i. 3 
®& N. ON. W. 4 of sect. 29, T. 31_N., R. 8 E., and 8. E.-} of N. W. 
+ W if Ea 1 of S. W. See i. 26, S. W. + of \. D YH 
WS. EK. + of see. 29, & N. + of N. Li, L & lots No. 3 
S. 3 of N. W. 3 & lot No. 3 of see 33; =; o2N.,R. 7 E., and 8. EK. i 
of N. F.4 &8. E. ft of 8. W. 3 & W. S. 4, & we ts. L of S. E. 
| 29, 1. 28 N.S E.. and S. Es Dud D. W. sort, ZZ. t. 
29 N., R. 7 E.; lot No. 3, lot No..2, island, & lot No. rs In Bs 5 eS i 
»N., R. 1 E.; the 8S. 4 of S. E. + of sect. 25, i. 38 Bi eee 
Zc west, and N. 3 of N. W. f’c’li & N. , - Ss. W. f sect. 31, 
& N. E. 1 of N. E. + of sect. 36, & lots No. 1, 2, 3 & lin sect. 
20, 1.00 N., R. 1 east, N. 3 of N. W. 4 of sect. 31, in T. 38N., R. 2 
east, together with all and singular hereditaments and appurtenances 
thereunto belonging, to haveand hold the same unto the said party of 
the second part, his heirs and assigns, forever; and the said party 
of the first part, for their heirs and assigns, do covenant and agree 
to and with the said party of the sree pal rt, his heirs and assigns, 
forever that they, the said parties of the first part have not hereto- 
fore done, committed, Or wilfully sul fered = - dene or committed 
any act or matter or thing whatsoever whereby the premises hereby 
eranted, Or any part thereof, IS, are, or shall . charge “ Or ehnculh- 
bered in title or estate or otherwise howsoever. | 
In witness thereof the said parties of the first part have hereunto 
set their hands and seals on the day and year first above written. 
(Signed) DAVID PRESTON. 
JANE B. PRESTON. 
In PO A ¥ of— 
A. KENT. 
ie » WALKER. 


[312.00 stamp. | 
SrTavTe OF MICHIGAN, | 
Wayne County, j 


On this tenth day of Nov., A. D. 1868, >” rsonally appeared before 
me, a notary public in and for said county, David Preston & Jane 


ie 


ee aL see eee ‘ 
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B. Preston, his wife, known to me to be the persons who executed 
the above deed, and acknowledged that they had executed the same, 
and said Jane, on a private examination by me had, separate and 
apart from her said husband, acknowledged that she executed the 
same freely without any fear or compulsion of her husband or any 
One. 
(Signed) C. A. KENT, 
Notary Public, Wayne Co., Mich. 


IS EXHIBIT C. 
OssINEKE, June 9th, 1868. 


Friends Hunt and Cunningham. 

GENTS: [am in great need of your assistance 1n my matters up 
here, and, first, | will give you a brief statement of things here, and 
then I will tell you what I wish you to do for me. 

Ist. Then I will refer you to Mr. Gallup’s statement of the ship- 
ment of lumber, the receipts and expenditures of last month, 
marked “A,” and a list of what the firm owes, marked “ B.” 

2nd. By reference to B, we owe $28,925.07, and ineluded in this is 
$6,000 to the Haineses, and I see that he has included some things 
that have been paid. Now, by looking at A, you will see that $11,- 
OOO is to be deducted from $28,925.07, which leaves $17,925.07. 
Now, if we deduct the $6,000 going to the Haineses, which I am 
satished that they will not get until they are compelled to pay, will 
re $11,920.07. 3 


\ 
ord. by the reference to the articles of copartnership, Art. 10, you 
| 
i 


cern he would be entitled to his $20,000, and weuld have a lien upon 
the property until he received his money, and, in that case, it would 
take $31,925.07 to let them out. 
4th. In this connection I will refer you to copy of chattel mort- 
cage by O. & R. to H. M. Robinson, which, when the above debts 
are paid, will be dead, as his obligations are included. 
oth. We have about 400 thousand feet of .lumber sawed, and two 
vessels loading at the dock, and the mill is cutting at the rate of 
one and one-half million feet per month, which will take, with the 
lumber we have on hand, one and a half months to saw, and 
29 ship lumber enough to pay all the company’s debts, and pay 
them their $20,000 interest, salary, etc., ete., and will take about 
two million feet of lumber besides what we have sawed, and will pay 
all supplies and men up to that time. 
6th. I have now shown you what it. will take to pay all the com- 
pany’s debts and pay Robinson off and leave the property all in me 
again, and now I will show you what Oliver owes, and what he has 
to pay with, and for security. 


7th. 
Then 1. Hunt, Eschelman & Cunningham ___----_-_--~ $35,000 O00 
2. C. Haines & Co., as per copy of settlement I re- 


OE i akc ce lie taka eck Ea Neen emer nem > ES n,. 
eee RA PS ea 13.000 OO 


). ( ‘3 eee 
4, J.B. Wayne on machinery, 8,000; can be bo’'t for © 7,000 00 
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5. David Preston on land._._......- aia ca oat 10,000 00 
6. J. H. Hill, of E. Saginaw, on lands.......--- 2,900 O00 
Fer OER icine ccenccenen peee sci pee: oo 
: 6.000 00 


ww 


$88,411 2. 


8th. My assets will be as follows: 


19,000 acres of land worth on an average $10_-~~ ~~~. $190,000 OO 
a ii, cepa me eels 8,000 O00 
I aS ecakiaa Rian 
We have 7 million logs now, less by 2 leaves 5, when 
they are paid at i a ERE t eM Tene Pee en Pa APSE ha Pm 40 000 OO 
a es ee 5.000 00 
cee A el ERED ee oe TI MT 4.000 OO 
S272 000 OO 
ol) | Besides the property | have put into the assets at a low 


figure, there 1s of personal property four yoke of oxen, six 
cows, five or s1x young cattle, one young colt, some fifteen pairs of 
lumber sleighs, two wagons, trucks, carts, harnesses, whiftletrees, 
neck yokes, blacksmith tools, pike levers, chains, farming tools, spare 
saws, beds and bedding, and 8,000 dollars’ worth of goods in the 
store, ete., ete. The cost of the personal property is nearly equal to 
the amount of the property's Indebtedness. | 
Sth. I need not teil you what the Robinsons are trying to do, for 
it would take up too much time; besides, Hawkins can tell you all 
about it, for he knows more than I do about the plans. but now, 
having showed you as near as I can to a dollar how I stand in re- 
eard to assets and habilities, I shall now proceed to tell you what | 
want to do and what I want you todo for me. 
10th. I want to quit-claim to you all my right, title, interest, and 
claim to‘all the property that I have, of every name and nature, at 
Ossineke and its vicinity, with the understanding and agreement that 
you will have G. W. Hawkins and R. E. Gallup appointed receivers 
to manage the property at a salary of twelve hundred dollars per 
annum each until the amount of $90,000 shall be paid. 
llth. That you will buy the Wayne mortgage at as low a figure 
as you can; get as long a time to pay as you can. 
12th. You will buy the Preston lands and take a deed from him, 
which will be of themselves ample security for the money you will 
have to pay to Preston. ss 
loth. That you will buy the C. Haines & Co.’s mortgages, both 
real and personal, and the E. & G. R. Haines mortgages. I think 
you can buy those mortgages without paying a great deal of 
1 money down, as things look a little down at present, and the 
Haineses could not enforce a dollar before one year. Now | 
shall have five million feet of lumber after, Robinson is paid, and 
three million can go to pay indebtedness this season and the bal- 
ance for supplies this next winter; but if I can do no better I shall 
let it all go and stand my chances to get supplies. 
14th.-That you will, when the property is all paid for and all in- 


pelt = 
nh emigaipons . vette memerree 
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terest and trouble is paid Up, you will quit-claim back again to me 
the same lands and property I deeded to you and you bought of 
David Preston; and for your personal trouble and expenses I will 
leave it to you to say as men what I shall pay you; or if left to me 
[ hope I shall act like a man in the matter. 

15th. I think you will — ably be required to raise some money 
before I can get any from the mill, but vou — have it in your own 
hands to pay as soon as the mill earns it; t I would suggest that 
if you make a loan make it for one year, ad then there will be 
ample time to pay it back. 


In regard to Mr. Wayne, I have commenced a suit against him, 
and when you go to see him ask him if he has a mortgage on any 


of ny property, LO colmmence wit th. al ne then Vou can learn all 


about it without suspicions 
The parties here intend to use the Haineses for a whip to whip me 
out, and calculate that they will be pnenes rably used up when that 
is done. If they wish to eet all their pas they must not be used to 
whip me, but help me along. } | 
G. W. a act for mein the matter, and as soon as [ 
hear that matters are all-in shape l will make the deed and come 
down, but I cannot now without being suspected. 
32 Get good counsel in the matter and charge to the firm. 
[ would like to have Cunningham see J. H. Hill, of East Sagi- 


naw, and see what can be.done with him, and fix the matter, 1f pos- 


Yours truly, DAVID D. OLIVER. 
Mr. Oliver, I herewith give you amount of lumber shipped thus 
far, and net proceeds of what we have received account sales for, as 
per request, amount shipped, and to whom, as follows: 


Feet. Per schooner. Consigned to. 

201,075 I'remont. R. K. Bickford, ( hicago. 

65,000 Clara. Peninsular Iron Company, Detroit. 

2.442 Clara. Martin Klein, Detroit. 

[7 160 Wanderer ee Bickford, Chicago. 

01,760 Seottish Chief: Rh. Kk. Bickford, Chicago. 

01,490 Morning Lark. Gilcher & Son, Sandusky, Ohio. 
220,035 Kanter. ~ R. Kk. Bickford, Chicago. 
250,119 Melvina. Rh. K. Bicktord, Chicago. 
161,00] Westchester. R. Kk. Bickford, Chicago. 

20,138 Comely. Detroit & Milwaukee R. R., Detroit. 
114,746 Comely. Martin Klein, Detroit. 

42.585 Str. Dubuque. Wm. Hutchinson & Co., Cleveland. 
121.756 General Siegel. R. Kk. Bickford, Chicago. 
160,127 Presto. R. k. Bickford, ——— 
277,204 Magile. R. Kk. Bickford, Chicago. 
170,564 Dolphin. | ae. rape lon & Co., Cleveland. 
LYO,O0SD Sophia Smith. C.& L.C. R. RA Co., ydensburg, N.Y. 
89,404 Mercer. — Captain A. Bates, Cleveland. 


9 me , 
2,260, % US 


4—214 
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OO Net proceeds of cargoes as follows, thus far rendered : 
Cargoes netted. 
Bo IIE CON eo Neer ae ae Ae na ee a i a a $2.416 OO 
arn i ee eumecen, (ae oe 
G. Magile and West« ei Oe er ri a 4,282 40 


General Siegel___---- aeiaciahl kik Nil Cas edcsctg clk toad sess = 
Cl: ee i 


A i i cas ea itn Sip in Wad Ue Ageia ey Rie tos es we 


Schooners. ; 


7 8.270 51 
Received of Capt er pe tic as WEBI ? OOO OO 
on Miller contract - RS ee eee tee OS TE 
Detroit and Milwaukee R. R. BR ihe ane aa SU , 9/0 19 
; G38 49 


CERI IIS Sas i, ree an ee eee 


Total amount received which has thus far been 
shipped 1 ORS PRI, OE a ES PETITE Oe Ce RMA EC INS 


Estimated amount to be received on what is shipped--- 11,000 OO 
34 Firm owes the following persons on account: 
Penny BE Le Se i eee eek 
era TN i oo a Oe an oe ey 
Seen OTS 7 ETRE AOE EIET TAS MU UM UNSEAT Or yes RORY ae 
Se Ro Ne Raa a ee eee NMR WP Parone tae aRae ean peg oat NON 684 00 
Buhl & Ducharme________ EE ENE BPI I oe TA ae, eT oo S82 
EEE SIS SAR EATER TT NES ERT OE I ee 
George 5B. Kelley & hs Fees, Some antag prem om cere Religie abo nig ATESE. AI oe OZ 
EES 2, RE 8 ee Oe ees in Se YE tes yh eee Aik 
Theo. Eaton I a ge a 2 a eS ine ae o 
ee ES EE RAI De Pen ee ieee ti 
I asks vl ensue! milli wh ip lac mae 
L. W. Tinker & i a i ee eee 3,02 
Detroit Woodenware hese epee eeeianL ace o | Ag 
I On oe ee aoeeiees 
Allei 1, Sheldon a i ee ee 41 38 
Nag TS 0A aI SO i ee EIRENE ACA Cope Ra 233 OO 
(NE EE ESM nn a ae oe ECR GOR oP er See ee 61 62 
Schloss W Bros. EE ES SER EPG pie eee RAL SR EP OE ER LT EMEC TE ce RN ES ES A a ee OL 
RARER RR Se oR SRA a aa, ON RE GTC 90 4 
Buhl A eae Sa TM a) ree OTE OS Dy * 26 25 
TES oS CST AS ERT TERRE AE IE AE Vee RESET ip an 4 


a a ee ee ea 21,514 41 


90,920 O7 


+ 4< 


ogee 
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35 Exursit D. 


Abstract of Exhibits. 
Circuit Court of the United States, Eastern District of Michigan. 
DAVID OLIVER vs. GARRET B. Hunt ef al. 
| I. To Bill. 
Deed dated September 5, 1868, from David D. Oliver and wife to 


Henry 8. Cunningham, in consideration of a “valuable considera- 
tion,” conveys lots 7, 8, 9, 10, 11, and fraction lot 1: 2 of block 2. and 


‘fraction blocks 3, 4, and 5 of Oliver’s addition to the village of Sy 


pena, as per map of record, being the lands named in Schedule 
to the eross-bill, re cord p. 27, warrant ted free of Incumbrances, except 
a mortgage to B. C. Hi: rd wie k of S500, ac knowle dged September 3 


and recorded September 8 _ LS6S. 
ExHisit: E. 


Same to same, executed, acknowledged, and recorded same date: 
consideration $500, and a valuable consideration ; quit-claims the 
lands named in Schedule F; printed record, p. 26 


ai. 


Exuipir Ff. 


yA RR Copy of deed, dated Septem ber >, LSOS, of | liver and wife to 
Cunningham, “in consideration of the sum of a valuable considera- 
tion and of one hundred dollars,” conveys in fee simple an undi- 
vided three-fourths interest in the lands lying in Alpena and Aleona 
counties, being the sale lands named in Schedule iD to ‘the eross- 
bill, pleadings, p. 25, containing —— acres, with covenant of title, 
etc., except four mortgages, tO wit, one to Garret B. Hunt and 
others, one to I. & G. R. Haines, one to C. Haines, and one to J. B. 

Wayne 
36 KXHIBIT G., 

219. Same to same, same date, conveys lands in Alpena county, 
named in Schedule D to the ecross-bill; printed reese p. 24; { full 
warranty except as against a mortga ge to i. & G. R. Haines: same 
as Exhibit B of Cunningham’s deposition. 


SCHEDULE JD. 


De scription of Land Conveyed to Henry dS. unningham by David D. 
Oliver, by Warranty Deed, Dated September 9, 1565, Referred to wm 
Kerhibit G. 

Fractions of sections see. Town. Ran. 
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Description of Lands Conveyed to Henry S. Cunningham by David 


Oliver and Wife, by Warranty Deed, Dated September 3,186 


to in Nehibit F. 


An undivided three-fourths interest in the 
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Schedule E—Continued. 


£ 


Kractions « of § ee se c tions, See. 


Lot t 2c half of s w q’r, se q’r Sina aiaiieles (caasunaem acces 
ractional POCHOM 256. + 5.-.~- PRT ener ONE Sere 
N half of neq’r,w half ofn wq’r,w r half of s w qr. 14 
S half of n e q’r, s half of n w q’r, and s MIS ce 
yh Wdar,une gt O 6 Wor, and 6 Balf.......... J 


Te er ee 
Te ecloued measles ae 
N half n wq’r of s w qr,e half of s e q'r_.----- yy 
S half of n w q’r,n w q? of nw qr, Sw qr-- 23 
W half of n w q’r, sw qr of s ¢ PR tei ae ee 

* 


K half of n e q’r, w half of n wq’r,s half.-._.--_. 26 


eo Sah eile 5. ap lan nil aerial gs ont Shosen we A aeons 
KH half of n w q’r,s half of s w q’r, e half of n w 

or eam Or 2 Wat and ¢ bait... 2. ae 
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And undivided three-quarters interest in a two- 
thirds interest in the following : 


half of nwqr,swq’r,and e half --- 8 
39 W half of n w q’r, w half of swq’r----.. _ 9 
ia. 17 


SCHEDULE IF. 


De scriptions of Lands ¢ ‘onveyed to Henry S. Cunningham 


Oliver and Wife by Warranty Deed, Dated Septembe o> 


Fractions of section. See. 
N ee ee re 9? 
N half of s w Wins odeninischin ie aie ee enink teenies kai ae 0 
N TEAL PS Saas eo Se eet i oat, 
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Sw q’r of neq’r,s half of n w q’r,.lot 2..-----. 3 
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Lots 6 and 7,ne q’r of n w q’t,s W q’r of ne qr, 
WHCr OF OG Fe ii ee eee ns SEO n Mote re 2] 
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Description of Lands Conv yed to Henry S. Cu nninglham by Dand D. 
Oliver and Wife by Warranty Deed, Dated September 3 , L868, Referred 


to in Exhibit D. 

Lots 7, 8, 9, 10, 11, and frac. 12 of block 2, Oliver’s 
Alpena. 

Frac. block Nos. 3, 4, and 5, Oliver’s add’n to vill. o 


vdd’n vill. of 


f Alpena. 
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This agreement, made this 3rd day of October, A. D. 1868, by and 
between Henry 8. Cunningham, of the city of Buffalo, in the county 
of Erie and State of Ne w York, party of the first part, and the firm 


yf C. Haines & Co., of Loc kport, Naw York, party, and George J. 


Robinson, of Alpena, Michigan, party of the second part— 
Witnesseth, that said party of the first part, subject to the condi- 
tions hereinafter mentioned, agrees to convey to said party of the 
second part, at the expiration of thirty days from this date, all the 
real estate, situated in iatvaanind 238 & 29 north, range eight east, 
in the counties of Alpena and Alcona, Michigan, which was con- 
veyed to him by D. D. Oliver and wife by deed, bearing date on or 
about the fifth day of Sept., 1868, and also all the personal prope:ty 
sold and conveyed to bim, said Cunningham, by said Oliver by bill 
of sale executed and delivered by said Oliver to said party of the 
first part on or about the 5th day of September, 1868; this.sale and 
conveyance by said paeaes to said party of the second part is to 


be without warranty representation or recourse to the said party of 


the first part, and to be subject to the following claims: 

Ist. A mortgage given by D. D. Oliver and wife to H. 8S. Cunning- 
ham, Garret Bb. Hunt, and Jacob Eschleman upon a cert an part of 
said real estate, on which mortgage there is unpaid thirty thousand 
dollars and interest, which mortgage is now owned and Hel | by said 
Hunt and Eschleman. 

2nd. A claim and mortgage formerly owned and held by C. Haines 
W Company, of Lockport, including a mortgage executed by sad 

Oliver and wife to C. Haines, which mortgage is now held by 
4] Dr. J. H. Helma, of Lockport, N. Y., and which claim and 
mortgage is about nineteen thousand dellars. 

ord. A claim of J. 8S. Wayne, of Detroit, Michigan, of about twelve 
thousand dollars, secured by mortgage on a portion of said real es- 
tate. : , 
4th. A claim of James H. Hill of about three thousand dollars. 

oth. The copartnership indebtedness of the firm of Oliver & Rob- 
ison. 

Said parties of the second part, in consideration of the aforesaid 
agreement of said Cunningham, agree to take said property subject 
to the above claims, and hereby agree to assume and pay, at the 
time of the conveyance of said Cunningham, one one-half part of a 
certain mortgage held by E. & G. B. Haines, which mortgage was 
executed by said Oliver, and covers some of the lands hereby con- 
tracted and other lands belonging to D. D. Oliver, and on which 
mortgage oe ‘re is unpaid about ten thousand five hundred dollars. 

Said party of the second part further covenants and agrees to and 
with said Cunningham that they will, at the time of the convev- 
ance by said Cunningham, release and discharge all mortgages given 
by George W. Hawkins to Calvin Haines or E. & G. R. Haines and 


covering iands in the counties of Erie and Niagara, in the State of 


New York, or either of said counties, and will protect and save 
harinless the said Hawkins therefrom and from the debt thereby se- 
cured. 


bed 
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Said party of the second part, however, in lieu of assuming and 
paying the one-half part of said mortgage held by E. & G. R. Haines, 
and of discharging said Hawkins’ mortgage and saving him from 
trouble from the debt thereby secured, have the option to as- 

42. sign, or procure to be assigned, to Garret B. Hunt, of Clarence, 
N. Y., the mortgage of ©. Haines & Co. against the said real 

estate of George W. Hawkins, and the debt secured thereby, and in 
addition to pay or secure the payment to said G. B. Hunt of the sum 
of four thousand dollars within one year from the 5rd day of Novem- 
ber, 1868; and in case said party of second part shall assign, or cause 
to be assigned, to said Hunt said mortgage of ©. Haines & Co., and 
the debt secured thereby, and shall pay, or secure to be paid, within 
one year from November 5rd, 1868, to said Hunt the sum of four 
thousand dollars, then and in that case said party of the second part 
shall not be held to assume the one-half part of said mortgage of E. 
& G. R. Haines, nor to procure to be discharged the said mortgage 
of said Hawkins, or to save the said Hawkins ‘3 irmless therefrom or 
from the debt thereby secured. Said party of the first part further 


agrees that he will assign a certain agreement made between D. D. 

Oliver and David Preston for the urchas of about 6,500 aeres of 
“fk 

land in Alpena and Alcona counties, Mich., said assignment. to _ 


also without recourse and subject to the aforesaid claims, and also 
subject to the contract price of said fagk canes cuca lands, and a 
party of the second part. hereby agree that upon such assignment 
being made they will pay to said David Preston or assigns the said 
contract price, and will convey to such persons as the said Oliver 
shal’ direct, free of charge, all of said last-mentioned 6,500 acres 
which he outside of said townships twenty-eight and twenty-nine 
north, range eight east. : 
It is hereby further mutually agreed between the parties hereto 
that if the said parties of the rey pee —_ within thirty ae 
from the date hereof pay to the sai Haines & Co. the sum 
45 of sixteen thousand far fe and re sits George PY foot aaa 
the sum of twenty-five thousand Cee that then and in 
that case the said Cunningham shall be released and discharged 
from his aforesaid agreement to convey said real and personal prop- 
erty, and to assign said agreement, and have and retain said prop- 
erty and agreements the same as though this agreement had not 
been made; and in that case the said Robinson agrees with Cun- 
ningham that whenever the labilities of said firm of Oliver & Rob- 
inson shall be paid or secured to convey to said Cunningham all his, 
said Robinson’s, title and interest in the aforesaid real and personal 
property, and all his, said Robinson’s, interest in any real estate in 
the said counties of Alpena and Alcona, or either of them, and in 
all the personal property and effects of ach firm of said Oliver and 
Robinson, and to release and discharge, or ¢: odtol | “an released and 
discharged, all liens or claims which he or oan ry M. Robinson have 
or may have upon said real and personal property, or any part 
thereof, and in case said Cunningham shall elect to pay, and said 
Robinson shall receive, said sum of twenty-five thousand dollars, 
and make said last-mentioned conveyance and release, then and in 
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that case said Cunningham shall discharge and satisfy certain bond 
and mortgage executed by said Robinson to D. D. Oliver for twenty 
thousand dollars, which bond and mortgage is now held by said 
Cunningham, and the said firm of C. Haines & Co., cn payment of 
said Cunningham to them of said sum of sixteen thousand dollars, 
hereby agree to discharge or procure to be discharged said mortgage 
to them or toC. Haines held by said Helmer, and the said mortgage 
executed by said Hawkins, and to release and discharge the said firm 

of Oliver & Robinson, and said Oliver and said Cunningham, 
44 ~— from all claims which they, or either of them, have or may 

have against the said firm of said Oliver or said Cunningham, 
excepting, however, from said release two notes bearing date April 
yy A 1865, made by Oliver and Robinson, payable to the order of C. 
Haines and Co., one payable September Ist, 1868, and one October 
ist, 1868, and on which two notes there is unpaid about the sum of 
1,674.21. 

[t is further understood and agreed that if said Cunningham shall 
acquire title to said 6,500 acres of Preston land before the expiration 
of said thirty days, he may in lieu of assigning the agreement for sale 
of said lands, convey said lands to the parties of the second part 
upon the same conditions and agreements on the part of the said 
party of second part as is hereinbefore provided in case said agree- 
ment for said lands were assigned to them. 

It is further mutually agreed between the parties hereto that in 
case the deeds from Oliver to said Cuningham herein referred to do 
not include all the said Oliver’s interest in lands in said townships 
28 & 29, except Oliver’s homestead, that then and in such case all 
of said 6,500 acres of lands contained in said Preston’s agreement 
which are outside of said townships 28 & 29 shall be conveyed to said 
Cunningham instead of to such persons as said Oliver shall direct, 
and in that case the said Cunningham shall hold said lands until 
said Oliver shall convey to said party of the second part all his in- | 
terest in lands in said townships 28 & 29 not included in said deeds 
to said Cunningham except said Oliver homestead. 

It is further understood and agreed that said Cunningham shall 
not be liable for any loss or destruction of any of the property 

herein contracted to be sold sinee the same was conveyed LO 
45 him or for any loss, destruction, or depreciation which may 

hereafter happen to said property or any part thereof, nor for 
any act or acts of any person in possession of said property or any 
part thereof, but that the said Cunningham simply proposes to con- 
vey his interest in said property, be the same more or less, subject 
to the aforesaid conditions and agrements. | 

In witness whereof the parties hereto have hereunto set their 
hands and seals this third day of Oct., 1868. 


(Signed) C. HAINES & CO. [SEAL. | 
c ~ GEORGE J. ROBINSON. [ SEAL. ] 
‘ HENRY 8. CUNNINGHAM. | [seat.] 


Signed sealed and delivered in presence of— 
BENJ. H. WILLIAMS. 
O. F. BARTON. 
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year 1868 a steam saw-mill and a dock and some other improve- 
provements and fixtures, but the exact cost of the same or the 
amount actually paid therefor by said Oliver are not known to this 
deponent. 

And this déeponent avers that the dock was by no means com- 
pleted, nor was the steam saw-mill in any kind of perfectness, and 
there was no gang of saws therein, and only four boilers set, while 
the said mill was planned for a gang of saws and for the use of eight 
boilers. 

‘This deponent denies the alleged value of said lands and improve- 
ments as specified and stated in said bill, and insists that the same 
are so greatly exaggerated as to be fanciful in the estimates put upon 
them by said complainant; and this deponent avers that said water 
mill in connection with said, steam mill was really worth nothing, 
that the mill-dam connected therewith’was really worth not more 
vhan $1,000, and that the steam mill, with only four boilers in the 
fall of 1868, and in a. state in which it then was, was not worth 
more than $20,000; that the land on which said mill was situated 
with the other improvements besides the mill and dam were not 
worth over begs or $8,000, and that the pine lands were not, in 
that fall of 1868, worth over $50,000, if so much as $30,000. 

This deponent, further answ vering, says he knows nothing as to 
the alleged transactions of said Oliver with said Hawkins, or with 
Haines and Ranney or Ek. & G. kh. Haines or James Bb. Weyne or 
James b. Hill, as in said bill stated, except as to such transactions 
as were had between the firm of Oliver and Robinson and James B. 
Wayne and Kk. & G. R. Haines, alter the formation of said firm, be- 
tween this defendant and Oliver. | 

That this defendant, further answering, says that he has no per- 
sonal knowledge ot the facts set forth Wn paragraphs (), ‘e & S, with 
reference to negotiation between said complainant and the defend- 
ants, Hunt and Eschleman, as in said bill alleged, nor does this de- 
fendant know anything whatever as to any scheme or design between 
defendant, Henry S. Cunningham, and defendants, Hunt and Eschle- 
man, whereby it was arranged or plat nned to obtain said property 
from said complainant, but trom what he knows of the transactions 
of said epi and said Cunningham, some of which are hereinafter 
stated and recited, he does not believe that any such design or scheme 
ever nail any existence whatever, and this deponent, for himself, here 
disclaims and de} nies Any and a 1] knowledge | of | Or participation in 
any such scheme. 

This defendant, while admitting t hat he had, in said copartnership 
with which he was at different times connected, certain moneys bor- 
rowed from his father, in addition to a certain amount of his own, 
e xpressl} y denies that his father is or ever sine a partner In any one 
of said copartnerships named in said bill of complaint, or that he, 
this defendant, represented his father, as well as himself, in said co- 
partnerships, or any of them, or that his father ever was a partner, 
participated in the rents, issues, and profits of said business or in any 

of the copartnerships connected therewith, or that he, with 
65 his said father and the defendants, Huntand Eschleman, and 
Cunningham, Haines, and Ranney, fraudulently excluded 
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said complainant from his interests in said property or its avails, as 
— in said bill, but wholly denies the same, but instead of such being 
the case this defendant avers that he was induced to enter into part- 
nership with said Oliver by fraudulent representations made by said 
Oliver to this defendant as to the amount and value of his said prop- 
erty, especially as to the amount of -his indebtedness and his availa- 
ble capital, and thatafter this defendant had paid in his said capital 
sald Oliver repeatedly and secretly diverted portions of the micahs 
and assets and product of said partnership to the payment of old in- 
debtedness of his own, the knowledge of which he had fraudulently 
suppressed from this defendant, and that this was so recklessly and 
willfully done, and against the protest of this defendant, that he was 
compelled, in his own protection and in protection of the interest of 
creditors [of |] said firm of Oliver and Robinson, to assume the active 
control and management of said business, and that he did so for the 
further reason that said Oliver was absent most of the time from 
Ossineke, and raised no means to carry on the business of said firm, 
and that his acts tended more to embarrass than to aid said busi- 
ness; that all and every of this defendant’s transactions were entered 
upon the books of said coneern, which were accessible at all times to 
the creditors of said firm, as well as to said Oliver, so lone as he re- 
mained connected with said firm, and that no means were diverted 
by this defendant from said firm, but large means were raised by him 
| . 


‘ . > } . } } ’ 
+ . ¥ | + -« 7 cy Ff sy “Se | ; . ‘ » ¥ ‘ 
rOr its benefit : alia this defendant genes any an 

. = 2 . . PB. . | . > . . 
property of said Oliver in connection with said copartnership of 
| : | 


3% 


Oliver and Robinson. us is in said bil! alleced : that this defen: 
continued to earry on the: business of said firm to the best 
ability, borrowing money and doing all.else in his power to mail 
tain the credit and standing, until said Oliver’s interest ceased in | 


Concert. 

This defendant admits that said Henry S. Cunningham, some 
time in the month of Septem ber, LS638, visited Ossineke and | 
over the property, in connection with said Oliver, and about that 
time-entered Into sonre arrangement with said Oliv r DY which this 
latter conveyed to him, said Cunningham, all of his, said Oliver’s, 
interest In said real and personal property at Ossineke, and also his 
interest In certain other lands than those u 
situated and connected; but as this defendant was nota party thereto, 
nor fully cognizant of the transaction in its details, he cannot here 
admit of his own knowledge anything in said bill as stated beyond 
what appears of record 1n said CONnVEeVahce Or CONVeyances then made 
by said Oliver and his wife to said Cunningham; but this defend- 
ant expressly denies that under and in pursuance of said arrange- 


ment or transaction between said Cunningham and Oliver the said 


Cunningham became partner with this defendant in said business or 
shared in anywise in its liabilities and duties or participated in its 
prolits, products, and earnings, and that all allegations in said bill 
to that effect are false and untrue. 7 

The defendant, further answering, says that Immediately after 
these conveyances by said Oliver to. said Cunningham, the latter 
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left Ossineke in company with said Oliver, and thi — — 
64 but exactly at what time the defendant cannot say, although 
he thinks it was: on the 9th day of — sep tember, 1ISGS— 
negotiations Were COMMeHCEe cl Pat the sale va I: Ane 3s & Uo. and 
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And this defendant, further answerine. denies that said convev- 


justice of the peace for the county of 
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and C. Haines & Co. were to the best of his knowledge and belief 


duly ana fully performed by them, and so far as they were to be 


performed by said Cunningham they were on his part also 
65 performed, but in case there should yet remain anything to 

be done on the part of C. Haines & Co. and this de fendant 
they here admit their readiness and aver their willingness to do any 
such unperformed act or acts due from them under sald agreement 
as aforesaid. 

And this defendant, further answering, says that after the co- 
partnership between him and said C. Haines & Co. and Philip M. 
Ranney was entered into, they took steps for he enlar wement ot 
the mill and machinery and for the general manic, of said 
property, and they, and after them the firm of Cunningham, Rob 
inson, Haines & Co., In good faith expended a large amount of 
money thereon, in the agoregate not less than thirty- ive thousand 
dollars, and aqgnon ys sucl lMprovements were the following: Thi 
by adding new and expensive machinery 


l 
} 
‘ 
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steam mill was remodele 
and largely increasing the sawing capacity at least four times; the 
floating capacity ot tine property has been Increased by the erection 
of three yal luable dams: large OULLAYS have been made both L}) 
clearing out the river and in improving the lands; five new dwell- 
Ing ee s have been erected, Lhe old O1eS have been repaired, and 
many other minor but expensive Improvements have been made a 
the expense of said new firm. | 

And this defendant, further answering 
ham never was a partner with this defendant in connection with 
said business until some time in January, 1869, when he purchased 
an interest In said partnership property of Robinson, Haines & Co.., 
and a new firm was then formed under the name and style of Cun. 
ningham, Robinson, Haines & Co., which still continues; and that 
Crarret Lb. Hunt, Jacob Eschleman., and Hen ‘y M. Robi Hnsol. were 
not, nor are either of them, partners in said firm, nor have they 
been such partners at any time. 

And this deponent denies all knowledge of any such trust on the 
part of said Cunningham in behalf of said Oliver, as is set up in 
said bill, and that, so far as the same connect ted itself with this de- 
fendant Or his business, he never aia of “i nor Was any claim 
of any such trust. ever made upon this defendan either by 
said Cunningham or said Oliver, and this defandant ott not be- 
lieve that the same ever hadany existence except In the imagination 
of said Oliver, and that the same has originated with him sinee the 
large outlays made on said property by. the said last-mentioned 
aforesaid. * 

This defendant, further answering, says that the net } ofits real- 
ized from said business ‘since the purchase of said Oliver ee 
have not been sufficient to reimburse said defendants for. the amount 
so advanced by them in the aforementioned outlays for spat ARP 
Improvements on said property. 

This defendant, further answering, denies positively any such 
conspiracy or agreement to defraud and swindle said Oliver, as 1s 
charged in said bill, as existing between all of the said defendants 


1, says that said Cunnin 
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therein named and this defendant; and he cenies any such con- 
spiracy or agreement. between himself and any of said defendants 
and he also denies that said property is fraudulently and by force 
held against said Oliver by said defendants, or that said Henry M. 


Robinson or said Hunt and Eschleman have any interest theren 


except as is held by the two last-mentioned as mortgagees thereof, 
though this defendant admits that said Hunt and Eschleman 
66 knew of the Buffalo agreement, but he at the same time de- 
niesthat they, at the time of entering into and consummation 
of said agreement, agreed on their part to release said Oliver in any 
— from the Nability of his said bond and mortgaze, or to defer 
or release their right ue so the said mortgage at any time. 


And this defendant, further answering, denies that said pine 
lands have Concrete a lumbered, or that the cutting upon the 


same have been done in any other or different way from that gen- 
sursued by woodsmen 1n cutting off pine, or that any of the 
ids have been indirectly impaired in value by reason of any 
sila lted-ow wasielel cutting thereon beyond the depreciation inci- 
dent to the removal of the pine timber therefrom. 

And this defendant denies all unlawful combination and con- 
federacy in the said bill charged ; all which matters and things this 
defendant is ready to aver and maintain and prove as this honora- 
ble court shall direct; and humbly prays to be hence dismissed, 
with his reasonable charges in that behalf most wrongfully sus- 
tained. | | 
GEO. J. ROBINSON. 
STATE OF MICHIGAN, | __. 

Alpena County, } wa 
On this Ist day of December, 1875, bofore me, the undersigned, 


Vietor C. Burnham, a notary pubhe in and for Alpena county, 


Michigan, personally appeared George J. Robinson, who, being duly 


sworn, made oath and said he had read the foregoing answer by 
him subseribed, and knows the contents thereof, and -that the same 
is true of his own knowledge, except as to those matters which are 
therein stated to be upon information and belief, and as to those 
matters he believes them LO be true. 

VICTOR C. BURNHAM, | 
Notary Publie. Alpena Co., Mich. 


G7 This indenture, made the twelfth day of November, in the 


year of our Lord one thousand eight hundred and sixty-eight, 
peewee David D. Oliver and Sarah A., his wife, of Alpena, in the 
tate of Michigan, party of the first part, and George ei Robinson, 
Alena. eine! and Calvin [laines and Philip M. Ranney, con- 
stit iting the firm of C. Haines & Company, of Lockport, New York, 


oft the second part- cg 


Witnesseth: Th: at the said party of the second part, Rae in} con- 


sideration of the sum of one dollar. lawful money of the United 


States of America, to them in hand paid by the said gi tig the 


second part at or before the ensealing and deli Ve ring of these pres 


ents, the receipt whereof is hereby acknowledged, have granted, re- 


ate ape ee ea ee ee 
Shee geek het LN 
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mised, released, and by these presents do grant, remise, release, and 
quit claim, unto the said parties of the second part and to their heirs 
and asslons, forever, all that certain piece or parcel of land situate 
in section six of township twenty-eight, range 8 east, in the county 
of Aleona, in the State of Michigan, and being the north west (jUar- 
ter of the northeast quarter of said section six. Also the following 
parcels ot land situate 1D township twenty V-nine, 1 said range 5 east, 
to wit: In section two, the northwest fractional quarter, the north 
fract ee ee tional quarter; in section three, 
the northeast quarter of the southeast quarter and the southwest 
aie in aetna 6 thai: Gin cockion vig. dic. aoe het quar- 
ter of the northwest quarter; in section ten, the northwest quart 

the southwest quarter of the northeast quarter, the east half of 

southeast ee ee f the southeast quarter; in 
section eleven, the west half of the southwest quarter; in section fif- 
teen, the north half of the northeast quarter: in seetion twenty- 


three, the east half of the northeast quarter; the east half of the 
southeast quarter; In section twenty-eight, the north half of tl 


] 


southwest quarter, together \ with all lands = by me. in said 
township twenty-eight or twenty-nine, or either of them, except the 
east half of the northwest quarter and the south half of the north- 
east a ee town Se ees es 
together with the right to run. logs t oh Devil river, over and 
through any lands owned Se veces D. Oliver, on the second 
day of October, 1868, and for that purpose to dam said river and to 
flow any lands that may be necessary for the purpose of running 
ee Sree ee es ee ee 


< 


such lands for the purpose of constructing and maintat ne such 
boom OT booms. together with all and SIlis ocular the t tenements, here- 
ditaments and appur tenances thereunto belonging or anywise ap- 
pertaining ; and the reversion and reversions, remainder and_re- 


mainders, rents, issues and profits thereof, and all the estate, right, 


title. ay ot prope rty Possession, claims and demani ds whi atsoever, 
as well in law as in equity, of the said party of the first part, of, in, 
or to the above described premises, and every part and_ parcel 
thereof, with the appurtenances. 
OS To have and hold, all and singular, the above mentioned 
and described premises, together with the appurtenances. 
In witness whereof, the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 
(Sig’d) DAVID D. OLIVER. —[waFrer 
PAPER SEAL. | 
SARAH A. OLIVER. [WAFER 
PAPER SEAL. | 
Siyned, sealed, and delivered in presence of | 
(Sio’d) O. L. BARTON, 
BENJ. H. WILLIAMS, 
Witnesse sas to David LD). Olive FZ 
H. M. ROBINSON, 
SAMUEL ELLSWORTH, 
Witnesses as to Sarah A. Oliver. 
[Fifty cent stamp. ] 
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Copy 


bien OF Nrw YORK, \ 
City Oj f Buf falo. Kyrie County, j 


oS 


On this twelfth day of November, A. D. 1868, before me, the sub- 
seriber, appeared David D. Oliver, who acknowledged that he exe- 
cuted the within instrument, and that the same was his free act and 
deed, and I certify that I know the person who made the said ac- 
knowledgment to be the individual described in and who executed 
the within instrument. 

BENJAMIN H. WILLIAMS, 
Commissioner of Deeds for City of Buffalo. 


Cop) 
STATE OF NEW YORK, ae 
lerve County, ¢ lerk’s Office, } 
I, John H. ie “i clerk of said COUNLY « and of the courts the reof, 
do hereby certify that Benjamin H. Williams, whose name Is now 


subscribed to re proof or acknowledgment of the annexed instru- 
ment in writing, was, at the time of taking such acknowledgement, 
a commissioner of deeds for the city of Buffalo, in said count ty, duly 
commissioned, sworn, and authorized to takethe same; and further. 


that Lam ai acquainted with his handwriting, and verily believe 
that — signature to the said proof or acknowledgment is genuine ; 
and further, hia the annexed instrument Is executed and acknowl- 


sived: according to the laws of the State of New York. 
fn testimony whereof, [have hereunto set my hand and affixed’ 
the seal of said county, at Buffalo, this thirteenth day of November, 


A. D. 1868 | 
(Sig’d) JOHN H. ANDRUS, Clerk. 


6 Copy. 
STATE OF MICHIGAN, | 
2 > See. 
County Oo} Alpena, | 


On this twenty-first day of January, A. D. 1869, before me person- 
ally appeared Ss arah A. ( liver, wife of the said David D. Oliver. who 
executed the within deed, and upon a private examination of the 
said Sarah, separate and apart from her said husband, she, the said 
Sarah, declared she executed said deed of her own free will, and 
without fear or compulsion from any one 

SAMUEL ELLSWORTH, 
Justice of the Peace in and for Ossineke Townshi ID, 
Alpena. Co., Mich. 


70 And afterwards, to w i. on the third day of September, 1873, 
the several answer- of defendant, Henry 8. Cunningham, was 
filed in the office of the clerk of this court, which answer- was in the 


words and figures following, to wit: 


as tte ‘~~ aga, - 
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Several Answer- of Henry S. Cunningham. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Davip D. ¢ LIVER, Complainant, ) 
HENRY S. CUNNINGHAM, GAR ». Hunt, JACOB Escuie- $ No. 1640. 
man, Phillip M. Se eg ye EL: nes, George J. | 


I 
Robinson, and Henry M. Robinson, Defendants. J 


The several answer- of Henry 8. Cunningham, one of the defend- 
ants to the bill of David D. Oliver, complainant. 


This defendant, now and at all times hereinafter, saving and re- 
serving to himself ail manner of benefitand advantage of exception 
to the ony errors and insufhiciencies in the complainant’s said bill 
contained, for answer thereunto or unto so much or such parts thereof 
as this ie ae te is advised is material for him to make answer unto, 
ADSWe!LS ¢ 

Ist. That he admits that the complainant executed the purchase- 
money mortgage, as stated in said ind that he was seized in fee 

‘the lands described in said capitan but as to complainant’s 
alle@ed possession of, and i equitable title LO, the lands in Schedule “A,” 
this defendant knows nothing, except as hereinafter stated. 

2nd. Defendant also admits that Devil river flows through part of 

the said lands deseribed in said mortgage, and there is thereon a 
mill-dam and a water-mill, water-dam, but defendant insists that 
said water-mill was of little use, except in fall and spring, on account 
of there not being water enough to float the logs, and also tor mill- 
Ing purposes, al the same time, and after the erection of said steam 
saw-mill the water-mill was of no value whatever. 

ord. This defendant admits there was on said lands, in the year 
1868, a steam saw-mill and dock, and some other improvements ‘and 
fixtures, but this defendant does not know what they cost, and avers 
that the dock was not completed; neither was the saw-mill in any 
kind of completeness, and there was no gang of saws therein, and 
only four boilers set, while the mill was planned for a gang of saws 


i 


cL] cl SaAVS: 


be ed 


and for the use of « ht (S) boilers. 
ith. This defendant denies the values of the lands and im- 
provements as specifically stated in said bill, and insists that the 
same are exaggerated and fanciful; and this defendant avers that said 
water-mill, in conneetion with the steam saw-mill was actually 
worth nothing whatever; that said mill-dam, in connection with 
the steam saw-mill, was not worth more than five hundred 
7] dollars; the said steam mill on the fall of 1868, with only four 
boilers in it and 1 ae state it then Was, Was not worth. more 
than $20,000: that the la men on Which said mill was situated, with 
the other imp POV AKA, besides the milis and dam, were not worth 
over seven or eight thousand dollars; that the pine lands were 
worth, in the fal l of 1868, about $50,000; and that about the 25 of 
November, 1872, the valuable steam mill on said premises was de- 


6—214 


42 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


stroyed .by fire, resulting in a loss to the firm of Cunningham, 
Robinson, Haines & Co. of over $30,000 beyond the insurance re- 
ceived, or which the ye x pect to recelve. 

5th. This defendant, further answering, says that he does not know 
whether or not said complainant formed any partnership with said 
Hawkins or not. or as to his conducting said business, but he ad- 
mits, on information and belief, the George J. Robinson partnership ; 
but whether as M. Robinson furnished the me: ins for his son the 
defendant does not know, but leaves complainant to his proof; and 
as to the exclusion of said a Is from possession and partici- 
pation of profits by George J. or Henry M. Robinson, or the dissat- 
isfaction between them and malta inant, this defendant knows noth- 
Ing, except the statement said complainant. 

6th. This defendant, further answering, denies for himself all 
knowledge of the truth of bss allegations made by complainant in 
paragraphs 6 & 7-of his said bill, and expressly disclaims and de- 
nies the truth of the allegation contained in paragraph 8 of said bill 
O it’ complaint, so far as it charges upon this defendant any such de- 
sign against the said comp Jainant and his property—as In view of the 
elrcumstaneces averred—as imputed to this defendant, and the said 
def’ts, Hunt & Eschleman, and that such imputation is whoitly wu 
warranted and unjust. 

This defendant, further answering, denies the truth of the charges 
made and the ba Gibeeae of the version given to the alleged facts 
and circumstances, as set forth and presented in paragraphs 9, 10, 
11, 12, & 15 of said complainant’s bill of complaint, and espec- 
lally denies that he, this defendant, in the rllewer transaction 
whereby he took title LO the aforesaid praperty ane in his subseq ut hi 
action 1n respect thereto, Was acting as mortgagee and ereditor of 
said complainant, and with reference to nie this def’t’s, inter- 
est in the said mortgage and in the alleged common design afore- 
said, and in behalf of and for the benefit of said Hunt & Eschleman 
cojointly with himself and with their consent and authority; and 
also denies that said complainant dealt with him in said matter, be- 
heving him still to be a morte@agvee and creditor, and acting for said 
Hunt and Eschleman and himself; and also denies that any steps 
vere taken to mislead or entrap, or in anywise defraud said com- 
plainant by any of the conveyances and transfers ae agreements 
made and referred to by said compiainant in said paragraph of. 
said bill above referred to, and also in the 14 & 15th paragraphs 
thereof : and he also denies that a copartnership Was formed in the 
way and manner and in P ursuance of the design, and for the pur- 
pose of carrying into effect the plan charged and th to this 
defendant by sa icitehhe: 6, 17, & 18 of said bill; and this defend- 

ant — ressly denies that he, while acting as complainant's 

72 trustee , agreed to sell his said ‘property, he secretly and fraud- 
dently effected a sale thereof to himself we his co-mort- 

ragees, pene that all said deeds of transfer as made by him, together 
with the assignment of the George J. Robinson mortgage, was made 
or procured in fraud of complainant’s right, or that said Buffalo 


agreement was fraudulently entered into by tivis defendant for his 


, = 
i 


vi j es oe _ 
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benefit, and that of the said Hunt & Eschleman, and that said con- 
tract did not embody said CO) pI: Ul] t's agreement Was fraudulent, 
and should be set aside: and he aed desiies that this defendant’s 
deed to Robinson, Haines & morc "a ee deed to them, 
were procured by fraud and 1 | pursta -of a conspiracy, as alleged, 
between all the defendants, to obtain saree complainant’s property 

and also denies that any of said convevances or releases should, for 
the reasons allege d, or tor Lnhy other reason, be set aside, and that 
sald mortgage has been ad out of said property, as is charged to 
be out of the profits of any such copartn ership as alleged in said 
bill; but this defendant avers that so far as said Buftalo agreement 
is concerned said complainant, in his certain cross-bill, filed in this 

| 


court by way of defence to the foreclosure suit brought against him 
in this same court by the defendants, Hunt & Eschleman, op duly 


recognized and af Hirmed the same as correct, and did in said suit ask 
that the same might be enforced.in manner and form as the same 
was executed and proven, as will appear by reference to said bill, 
being 1408 in the records of this court, and to which reference is 
reby made: ancl this defen da an therefore submits that said COMm- 
rant cannot now be heard in his complaint: that said centract 
was fraudulent, and not in accordance with his said understanding 


And this defendant, further answering, denies that any such con- 


spiracy as ib ek was ever entered into by him with the other de- 
lendants name . that said transactions were had with any such 
view or intent r that he ever did any act or made any statement 


from which said Oliver was a oeuied in infering any such pu Lrpose 
or conspiracy, but ths At t the de ‘Cc ds and conveyances which we re Piven 
him by said Oliver were given in the termsand for the purpose here- 
inafter stated, and no other; and defendant expressly avers that at 
the time of his visit to Ossineke said assignment of his interest in 
said purchase-money mortgage had in fact been made, and that this 
mening himself informed Oliver of it. 

This defendant, further answering, admits that said com- 
| 


+ ee Ss — 
viaines conveyed all the lands deserlbed 1n schedules annexed to 


} 7 , } . a ] ] oo + hy Ly | 6) — ¥ +}, 
Sala bil] oO! COM aint to this qaerendant: that he also assigned Litt 
P we rs 
Preston contract and the George J. Robinson bond and mortgage. 


] | 


le also admits that said complainant made a bill of sale — ae 
interest in all the personal estate of the | 
Robinson, but this defendant avers that he has since discovere d ih at 
said Oliver had no title whatever to hardly any of the lands embrace 
n his said deeds, which were not covered | by the said pu irchase-money 
mortgage or other mortgages to their fi all value, and were —— 
outside ot tOWNDS. 25 WY 29) north, range Oo east: and this defer dan 
denies that said deeds and other conveyances were made on the Or 
day of September, A. D. 1868, or that he was in = lpena county on 
that day, but avers that said deeds were made on the 7th or 8th of 
September, 1868, and not sooner; that hey were left for record 
10 on the day they were made by this defendant aud Oliver on 
their Way aye ts from Ossineke to Saginaw; and this defend- 
ant avers that said deeds were dated back by Oliver to the drd day 


| 
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of September, A. D. 1868; that said Oliver wrote all of said deeds 
with his own hand and filled out the certifieates of acknowledgment 
in his own handwriting, date and all, and all the person taking the 
acknowledgment did was to sign his name; that said Oliver talked 
to this defendant about dating these deeds back to September ord to 
cut off some Detroit and Saginaw parties i sa | had threatened to 
issue and which he feared might have been issued or served. 

And this defendant, further answering, feeb emphatically that 
these deeds and conveyances were made in pursuance of any such 
understanding or arrangement as alleged in said bill, and avers that 
the manner in which, and purposes for which, said Oliver made said 
deeds and convevances to him were as follows: 

The complainant had, through almost the entire summer of 1568, 
been continually at Buffalo and vicinity, and much of the time 
boarded upon the defenadnt Hunt, and was all this time urging this 
defendant to take hold and help this cor np: “nant save the proper ty 
from a sacrifice; that finally, after an ineffectual effort on Oliver’s 
part to get E. & G. R. Hainesand C. Haines & Co. and several other 
parties to take the property, this defendant consented to go to 
Ossineke as Oliver requested cl th at Oliver represented to defendant 
that the property was very badly encumbered, his debts were numer- 
ous, and he was fearful he would be thrown into ban kruptey, or that 
an effort would be made 1 to do the Sahie, and his prope ety Sac ficed 
to pay incumbrances and debts; that before defendant went to 
Ossineke he had gone with Oliver to some parties and sent him = to 
others to try and effect a sale of this property; that on arriving 
at Ossineke this raver looked into said. Oliver’s affairs with 


him, but did not go over the property at all; that he told Oliver 


— 


that he thought he, Oliver, was so involved he could not handle 

at all so as to save anything to himself out of it, and defendant 

could not advise him any way out; that Oliver had fanciful and 

exaggerated ideas of the value of his property, and insisted that he 

could sell his interest for enough to pay his debts all up and give 

him something besides, if he could only get time to turn himself 
| 


~ 


in: that t he said Oliver finally sugeested tO this defendant tO a low 
him, Olivér, to deed to this defendant all his interest in the 
and personal partnership proper ty soas to get 1t where his « 
could not force the collection of their debts speedily, and he 
vet time to turn himself in, re that anc could, per 
effect a sale for him, and meantime Oliver would try and sell out 
his interest to some third party, said eon nplainant lsistinge that all 
he wanted was time, and he would effect a sale at advantageous 
prices, which would clear up his debts and give him something 
for himself; that this defendant told him he would make no 
promises and would not commit himself to do anything; that as it 
stood there was certainly nothing in it for him, Oliver, “and he did 
not know whether it would bring him anything if this defendant 
took it, but if he wanted this defendant would take a deed from him 
and sor = best he could in the way of selling it, and that 
74 meant » he would YO ali ry and effect a sale: that Upon 


| 
} 
i 


t 


this Oliver made said deeds: that nothin: g except the effecting 


AL. VS. DAVID D. OLIVER. 


ET 


HUNT 
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a sale of Oliver’s interest was ever understood or mentioned to be 
the object of said deeds, and as evidence that said sale was intende 
and that he had no thought of running the business, this defendant 
shows that immediately upon receiving said conveyances, instead 
of remaining and asserting with George J. Robinson his right as Oli- 
vers grantee, this defendant and said Oliver left as Alpena together 
and Oliver went right to work at Flint to try and sell said property ; 
and this defendant shows here in court, from letters written just after 
these conveyances by said Oliver to this defendant, admitting and 
conclusively showing that said complainant h: 9 no idea of defend- 
ant’s managin ig such business, or of an vthing except a sale of said 
property *, Coplc s of phe: h letters this defendant has annexed, marked 
Exhibit TAS i: eta “a eae Drays leave to refer thereto. 

Sth. This Selena admits.there was no consideration for said 
conveyances from Oliver to — that Oliver deeded the property 
subject to the debts numed; but this defendant denies that he ever 
agreed to pay the same or, any of them, or that said conveyances 
were In trust for any other purpose than hereinabove stated. 

And this defendant admits that there was no written understand- 
ing between complainant and him, but avers that the only one was 
in parole and just as hereinbefore stated, and this de fendant denies 
that he ever accepted any such trust as elaimed in said bill, and he 
also denies that immediate ly after Sey deeds he entered into Posses~ 
sion of said property with George J. Robinson or that he ever en- 
tered into Posse ssion with Geoge J. Robinson until he beeame a 
partner with Robinson, Haines & Ranney as hereinafter stated ; he 
also denies that he commenced making money for himself out of 
the estate, and avers that he has never made any money out of said 
estate, either while holding said title of Oliver or since as partner 
with Robinson, Haines and Ranney; this defendant admits that he 
telegraphed complainant to come to Buffalo; that such telegraph was 
In consequence of propositions which had been made to this defend- 
ant by Calvin Haines and Philip M. Ranney to purchase the inter- 
est which Oliver had conveyed to this defends init , whie hh proposals 
had become suthciently definite and reasonable to authorize him to 
ask Oliver to come down, but this defendant denies that he pre- 
tended he would be unable to execute any trust or that anything 
was Claimed or said: by Oliver in relation to any trust, and he also 
denies that he ever advised or requested Oliver to sell to Creorge AF 
Robinson, Calvin Haines, and Philip M. Ranney, and this defendant 
avers, to the best of lis ‘shmeap =e and behef, that Oliver got to 
Buffalo about a week before October 3, 1868, and during this time 
the sale to Robinson, Haines and Ranney was fully canvassed _ be- 
tween Oliver and the parties thereto, and during this time also 
Oliver had two gentlemen looking at the property, and trying to get 
them to buy it, to whom he offered the lands on the same terms as 
Robinson, Haines and Ranney, but they declined to take it. 

And this defendant, further answering, shows that about the 3rd 
of October, A. D. 1868, did assent to a sale by this defendant to said 

Robinson, tlaines and Ranney of said property, the agree- 
75 ment for which was drawn in the office of B. H. Williams, 


‘to whieh | ne prays leave to refer. 
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in Buffalo, on said Oct. 3rd, 1868; that said complainant did 
not wait until said contract was put in writing, but left George 
W. Hawkins to represent him, and this defendant denies that this 
written agreement was not in accordance with the verbal under- 
standing, and he avers that there were no alterations whatever made 
between said verbal agreements and the writing, and he also denies 
that sick enemies was ever refused a copy thereof or -that Oliver, 
upon reading it in Williams office, or at any time, complained of it 
but on the contrary, after —s said agreement, said Oliver told 
Williams cert Cunningham that he was satisfied with, 1t, and that 
said Oliver told defendants, Hunt and Cunningham, that if he had 
as much mon iy as he sad carry he would not take back the prop- 
erty and pay the debts of the concern; that he could do better with 
the money. 7 
And this defendant further shows that the statement of said 
agreement as made by said complainant in his bill is incorrect and 
false; that there is no excuse therefor, because, as defendant is in- 
formed, said Oliver or his counsel have been for about a year in 
possession of a copy of said agreement, and this defendant annexes 
a copy of said agreement to this his answer marked Schedule “ I,” 
That the thirty days in which said agreement was to be performe . 
was put therein at th request and for the benefit of said Oliver, s 
that he might consummate, if possible, a better sale during that nine 
riod; that about the expiration of thirty days, but not sooner, this 
defendant conveyed to said Robinson, Haines & Ranney, but this de- 
fendant denies that said conveyance was without the performance of 
any of the conditions of PEE RR ORERS ETT, Wiel oe he contrary, asserts 
that all the conditions to be performed by Robinson, Haines & Ran- 
ney within the time which had _ elay sed had been performed, and 
this defendant avers, to the best of we knowledge and belief, that 
all the conditions of said agreement have been substantially per- 
formed so far as was in defendant’s power; but if any have not been 
fulfilled this defendant avers that it is beeause said Oliver has not 
requested the performance of them. but. on the contrary, after de- 
fendants, Robinson, Haines and Ranney, and this defendant, had 
ex pended large sums of money on said property in permanent improve- 
ments, began to assert, and has assert ed, everywhere, and now agall 
asserts In his said bill of complaint, that such agreement was a fraud 
upon himand nulland void; and this defendant avers that although 
it was no part of said agreement, yet he has conveyed to said Oliver 
all the lands outside of said towns 28 and 29 which said Oliver has 
requested. to be ste a as desired by said Oliver, as by reference 
to said letter of : said Oliv minarked Sehdule * D.” will more fully 
appear, and this defendant is s ready and willing and hereby offers to 
deed to said Oliver, or such person as he may select, all lands not 
covered by said agreement, and deed to Robinson, Haines and Ran- 
ey, the title to which may be in this defendant through the con- 
vevance of said Oliver to this. defendant. and this defendant avers 
that in all the matters of this agreement for a sale to Robinson, 
Haines and Ranney he has endeavored to do everything in his 
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power for said complainant’s interest, and to procure him the best 
terms he could, and that he, this defendant, has received no benefit 
or advantage to himself personally or in any way by reason 


16 of or growing out of said agreement, nor was the same 

founded on or accompanied vith any collusion or conspiracy 
between this defendant and said Hunt ane Eschleman and said 
erantees to cheat or defraud or in any way injure complainant, and 


this defendant denies that he let said se Faiadon Haines and Ran- 
ney into ee ee roperty with himself and George 
J. Robinson, and : says: he had any possession with George J. 
Robinson, as already hereinafter stated, and this defendant admit 
there was a Cc O}) artnership ‘teas George ts Kobinson, Calvin 
Haines, and Philip M. Ranney, and he also admits that in January, 
1868, he purchased an interest in said partnership, and still 
partner therein, but he insists that said purchase of said interest was 
al subsequent and pict pendent transaetion from sal sale LO Robinson, 
Haines and Ranney, and that there was no arrangement, under- 
standing, or agreement at the time of or before such sale that this 
defendant wn | become a partner with sald Robinson, Haines and 
Rannev after they had completed their purchase of Oliver, and this 
defendant denies that Garret b. Hunt, Jacob Eschleman, or Henry 
M. Robinson, or either of them, are, or ever were, partners with 
Cunningham, Robinson, Haines and Ranney in said business. 

This defendant, further answering, says he knows nothing of the 
alleged agreement between himself, Robinson, Haines, Ranney, and 


| 
| 
j 


Oliver as to ¢ Yliver’s quit-claim ; thal me has SOC recolleetion ot ra | 
written agreement between Oliver, Robinson, Haines, and Ranney, 
but does not think he was emoalt. a sales 1 recollect the terms or 
objects of it ; this defendant further shows that he does hot re colleet 
the exact date ot his deed of Robinson, [laines, ana Riinney, but 
avers that if it was dated on October 3rd, 1868, 1t was dated so as to 


- , 
bear date on the same day as the agreement under which it was 
elven: os ae cannot understand said complainant’s allegation as 
to his quit-claim deed, but he avers that the same was given by 


Oiive r atter seelng and readin lo Live Buffalo agreement, and with cl 
ful] knowledge of its ter Ms, a re in con! Hriration of said deed by this 


defendant under thi Peseta 

And this defendant, further answering, denies positively any con- 
splracy OT agreement Li i ceage and lef ‘aud aad complai lhaht by 
or between George J. Robinson and Henry M. Robinson, Garret B. 
Hunt, Jacob Eschleman, Calvin Haines, Philip M. Ranney, and this 
defendant, or either of them. He further denies that he obtained 
said conveyances, and fraudulently conveyed complainant’s property 
as avered in said bill. He admits he made-no effort to pay off said 


incumbrances, because he said it was never his duty, a he never 
agreed so to do. He also denies that he assigned his interest in the 


Hunt and Eschleman mortgage by an antedated sabes ae and 
with a false certificate of acknowledgement, and he avers that the 
said assignment was made on the day i it bears date, and previous to 
his going to Ossineke, in September, i868, He also denies that com- 
plainant’s interest in said mill property is held by force and fraud 
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without the payment of any consideration therefor, and that Henry 
M. Robinson, Hunt, & Eschleman have any interest therein. He 
admits that Hunt and Eschleman knew of the Buffalo agreement, 
but denies that they agreed in any way to release Oliver from the 
liability of said mortgage, or to postpone or release their rights to 

foreclose the said mortgage at any time, and he denies that 
if this foreclosure isin fraud of the Buffalo agreement. He 

denies that the said pine lands have been wastefully lumbered, 
or that the cutting thereof has been other than all lumbermen prac- 
tice, and denies the land has been injured any more than any pine 
land is depreciated by taking the pine ott it. ; 

He denies that any assignment of Oliver’s obligations have been 
procured by him to be made to Hunt and Eschleman in order that 
he might control them and harass and annoy said complainant. 

This defendant, further answering, says that at the time of the sale 
of said property by Oliver through him to said Robinson, Haines 
and Ranney thre steam saw-mill and docks, &e., were In a very bad 
and broken down and unfinished state, and that said firm of Robin- 
son, Haines and Ranney were compelied, in order to put the prop- 
erty in shape, to return any income at all to put upon said property 
new and further machinery and improvements to a very large 
amount, and that thus far the profits and rents and issues of said 
property have not, after deducting the running expenses of said 
business, amounted to as much as has been put upon said lands in 
the shape of permanent improvements to the realty. 

And this defendant denies all unlawful combination or confed- 
eracy in the said bill charged, all which matters and things this 
defendant is ready to aver, maintain, and prove as this honorable 
court shall direct, and humbly prays to be hence dismissed, with 
his reasonable costs and charges in that behalf most wrongfully sus- 
tained. 

HENRY S. CUNNINGHAM. 

D. b. & H. M. DUFFIELD, 

Solicitors for Defendants. 

D. BETHUNE DUFFIELD, 

Of Counsel. 


NORTHERN District oF NEw YorK; 88: 

On this 50th day of August, 1875, personally appeard before me, 
the undersigned, Gustavus A. Scroggs, United States commissioner, 
Henry 8. Cunningham, above named, and made oaths that he had 
read the foregoing answer and knew the contents thereof, and that 
the matters therein stated are true of his own knowledge, except as 
to those matters which are therein stated to be upon information 
and belief, and as to those matters he believes it to be true. 

G. A: SCROGGS. 
U.S. Commissioner. 


ae 
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Q | SCHEDULE A. 


( ODpyY. 


» -¥. \ "i | F y " Y a tw »Q 
WAST SAGINAW, Mi H., Sept. 12th, 1LS6S. 
‘ 4 . 7 
H. S. Cunningham: 
P , \TD° } “7 ‘ . & 7 s = ] <rc 1 | ‘ 4’, ; > 
My [)}: AR SIR: | nave seen Patrick, and ne says those Kastern 
: - 1 ? } . } i ie | ret . 
arties are coming on, and Nhe thinks Will GO Up Tuesday next. 
? } 4 » | i. | . £ 1 , i ’ 
Anoth r party wants the property, by the name ot Cameron, who 
] Y] } ] ] . . y? eo ts ; . | } ) q 
it the Flint. [ had an introduction to him, and had a long 
alk. [le wants Patriek to put Of the Mmastern parties until he looks 
a7 : ; , e . , (" ‘ , vw j ’ | j os > | . . ; : s . ee 
Il OVeYPr. Patrick referred it to me, and toid nlm 1t was only falr 
; ] ;" " , aes We: ] yy } ] t? | Da FT 7 ] } ' ‘ } 
that the astern parties should have a chance, and to let them come 


along, which was agreed to. expect three parties next week. I 
think the sale sure, but am s [ made an offer. I think I could 
have got more for 1 [ will try and keep you posted in regard te 
matters here, and hope to recelve thie Sane from you. 
You s, truly, ; 
(Sio’d) DAVID D. OLIVER. 
79 SCHEDULE B 


OSSINEKRE, Oct. 6th, 1868. 
H.S. Cunningham, Esq’r. | 
DEAR Sir: When I got to Alpena I met Mr. Thurber waiting for 
e has looked over the property, and is well pleased with it, 
| YO TO Harrisville LO-INOrrow, where he expects to either to 
arties or to hear from. them, and I think there Is no 


me. H 
and wil 


’ | 
meet th) ObLNner 7 
i 
sf vi ead ce . I ( r ,, ae 1 - i -1] “es ae r : ™ 
goubt avout selling Sir. ©. - think he will know insicle of the ten days. 
L | a 4 1 { ) Wr I r a | . NM a4 ae) 7? - , of , »ye ¥ 
hings are going to wreck as fast as it can. Will report progress. 


Y ours. 
| DAVID D. OLIVER. 


SX) SCHEDULE U. 


Copy. 
Bay Crry, Sept. 15th, ’68. 
H.S. Cunningham, Esq. 

DrEAR Sir: I saw G. J. Rebinson this morning at the Frazier 
House, and he comes down mad, and says he will not stay in the 
concern with any one. He has gota letter from Haines, and has 
vot a new idea, and they are intending to play ugly if they can. 
They have agreed to meet in Detroit onthe 17th. Either Robinson 
or Haines must be reconciled, and then they can do no harm. | 
expect parties tO ZO Up to-day to look at the property, and, no doubt, 
can sell and have the thing closed up this month. If you can hold 
them down there until next week all will be well. 

Yours, truly, 


(Sig’d) : DAVID D. OLIVER. 
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8] | SCHEDULE D. 
Copy. 


Burra o, Nov. 26th, 1868. 
H.S. Cunningham. 

Dear Sir: I have seen Mr. Mason, and he says he wants the land, 
but has no money, and does not know what the land is worth. He 
suid he would do this: That he would vive me his note for seven 
hundred dollars for sixty days, and he would hold the land until it 

ould be looked over, and if it was what [it] looked to be he would 


& 
buy all | had round the shore. i want you to make out a deed of 


the following lands. Have it made to Blank, of Detroit, Michigan, 
and the name can be put in here. Execut ys Sot in full, except- 
ing the person’s name and stamps, and send it as soon as you can to 
me at Michigan lexe hi ang 7 [f I Cal) rel Mr. Mason’s note for STOO 
I can get Preston to cash it for me, and will be able to let you have 
$50, and send George $500, and perhaps more, and that will help 
him some now, and I can get some more by-and-by. The lands 
are as follows: In township 50 north, range 8 east, section 51, 8. E. 
quarter of S. W. ee er. Look and see if I deeded this to you. I 
think I did not, for I did not know that I owned it until I found it 
in the U. Land Office in the above town and range. Section 31, 
S. W. qr. of N. E. qr.; the N: half of S. E. qr.; 8. » Es. qr. of S. E. qr., 
Prest Ade Faun Section 32,58. W. qr. of 8. W. qr., I deeded to you. 
E. half of 5. W. gr., Preston. lands. 8. W. qr. z BE. qr.; Preston 
lands. 

You may see me down again to buffalo before I go up. Parties 
have just come down from the marble quarry with nice specimens, 
and | am working Roots in the matter, and you tell Colgrove that I 
may be down to see-him, and if he wants to make something he will 
probably have a chance to do so. I think it is a good thing. There 
is a good deal of stir here, but money is very tight. Richard will be 
himself again in a short time. 

Yours, truly, 


(Signed) | DAVID D. OLIVER. 


—S4 [| Schedulc Ks Sale as Exhibit H to bill of “compl: unt t, omitted 
by stipulation of counsel. | 
85 And aiterwards, to wit, on the third day of September, A. 
D. 1873, the defendant, Henry M. Robinson, filed his answer 
to the complainant’s bill, which answer was 1n words and figures fol- 
lowing, to wit: 


4. 
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Answer of Henry M. Robinson. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity 


Davip D. OLIvER, Complainant, 
US. 
HENRY S. CUNNINGHAM, GARRET B. Hunt, Jacop ESCHELMANN, 
Phillip M. Ranney, | Calvin Haines, George J. Robinson, and Henry 
M. Robinson, Def’ts. 


The several answer of Henry M. Robinson, one of the defendants in 
the above-entitled cause to the bill of complaint of David D. Oliver, 
complainant therein. 


This defendant, now and at all times saving and reserving unto 
himself all and all manner of benefit and advantage of exception to 
the many errors and insufficiencies in said complainant’s bill con- 
teined, for answer thereunto or unto so much or such parts thereof 
as this defendant 1s advised it is material for him to answer unto, 
answering, says: That he admits himself to be the father of George J. 
Robinson, one of the defendants in this cause, and that he advanced 
to him certain moneys to purchase an interest In the property and 
business of said complainant at Ossineke, on Devil river, and that 
said George J. Robinson did so purchase an interest and engage in 
business with said complainant under the name of Oliver and Rob- 
inson, and did also become a partner in the subsequent! vy constituted 
firms of Robinson, Haines and Ranney, and of Cunningham, Rob- 
inson, Haines & Co., but that this defendant never was a partner in 
any one of said copartnerships, and nere expressly denies and dis- 
claims any and all connection as such with said firms, or any one of 
them, and avers that any and all imputations to the contrary as in 

sald bill of complaint are expressed & averred are wholly unfounded 
In fact and altogether untrue. 

(nd this defendant, further answering, admits that he was in the 
employ for a certain period of said firm of Oliver and Robinson, and 
acted as their agent, at the solicitation of said complainant more 
especially, for the ints their lumber and making contracts there- 
for, and that his name, under the instructions of complainant, was 
put upon the card of s id Gn of Oliver & Robinson, and he was at 
various times adi various ways employed by them and also by 
their successors in said business, and all of whom are more or less in- 
debted t to him on account of such service, but he never was a part- 

ner in any of said copartnerships, nor shared in the rents, 

S6 issues, and profits thereof. | 
And this defendant, further answering, denies any participa- 
tion or knowledge of any of the transactions set forth in said bill of com- 
plaint by which it is alleged that a certain conspiracy was formed 
among the defendants named in said bill to defraud said complain- 
ant of his said property and business at a and that a fraudu- 
lent agreement was imposed upon him, known as the Buffalo agree- 
ment, and that the sale then and there made was a fraud upon said 
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an 


complainant, and the result of a fraudulent conspiracy: en the part 
of said defendants named in said bill, including this respondent. 
But this defendant, further answering, avers that so far as his own 
knowledge goes of the facts conn snes with said conveyance by seid 
complains int to said Henry 8. Cunningham, and with said Buffalo 
agreement and the conveyance made in pursuance thereof, they 


were all had and done with the full understanding and assent of 
said complainant, and in no sense as a part or parcel of any plan, | 
design, or conspiracy, on the part of said defendants, or any of them, = 
wrongfully to deprive said complainant of his said property, or any 
portion thereof, and all such averments in said bill of complaint 
contained, this defendant, answering, says and avers are wholly un-. 
warranted and untrue, as far as his knowledge extends. 

And this defendant therefore denies all unlawful combination and 
contede Pacy Olt his part with Sal | defendants, whether as ah allege “ 
partner or O therwise, and especially all such combination, collusion, 
and conspiracy as Is charge d tea him in said complainant’s bill 
of complaint, all which matters and things this defe —— Is ready & 
to aver, Maintain, and prove as this honorable court shall direct, and 
humbly prays to be hence dismissed, with his reasonable costs and 
charges in that behalf most wrongfully sustained. 

| H. M. ROBINSON. 
D. B. & H. M. DUFFIELD, 
Sovrs for Def 't, HH. M. Robinson. 
D. Bb. DUFFIELD, Of Counsel. | 
PE 


$7 Copy. 
Northern District of New York. 


STATE OF New YorK, | 
: et -Ss: 
County of Erie, j 
On this the 27th day of August, A. D. 1873, before me, the un- 
dersigned, a United States commissioner, personally appeared the ) 
. ° | } | al 
within-named Henry M. Robinson, who, having been by me duly 
sworn, deposed and said that he had heard read the w ithin answer 
by him subseribed, and knew the contents thereof, and that the same 
were true of his own knowledge, except as to such matters as are 
there in st ited to be on Information and belief, and as to su < Ihat- 
ters he hallowed it to be true. 
r G. A. SCROGGS. 


( ‘ S. ( OHLTILLSSLOILET. 


4° 
Endorsed: 1640. In the circuit court of the Unit ps States for the 
eastern district of Michigan. In equity.” David D. ( sane por ede 
vs. Henry 8S. Cunningham eé al., def’ts. Answer o hy ata M. Robin- 
Son, one of f the de fend: ANtS to the CON] | l’t’s “ate of guaranty riled 
in clerk’s office Sept. 3rd, 1875. A. Mai dell, et 
88 eo afterwards, to wit, on the fifth day of September, A. D. 
3, the defendants, Haines. and Ranney, filed their joint 
and Bick answer in the office of the clerk of this court, which an- 
swer was in the words and figures following, to wit: « 
- 


Or 
Cx 
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Joint and Several Answer of Haines and Ranney. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In liquity. 


Davip D. OLIVER, Complainant, 
Us. 
Henry S. CUNNINGHAM, GARRET B. Hunt, JAcop EscHeLMAN, 
Philip M. Ranney, Calvin Haines, George J. Robinson, and 
Henry J. Robinson, Defendants. 


The joint and several answer of Calvin Haines and Philip M. Ran- 
ney to the bill of complaint of David D. Oliver, complainant. 
These defendants, now and at all times reserving and saving unto 

themselves all manner of benefit and advantage of exception to the 
many errors and insufficiencies in the complainant’s said bill con- 
tained, for answer thereunto, or unto so much or such part thereof 
as these defendants are advised is material for them to make an- 
swer unto, answer and say that they deny that the lands [and] prem- 
ises described as belonging to complainant, with the improvement 
thereon, were anything like the value given to them by complainant 
in his said bill.. They admit that Oliver and Hawkins became in- 
debted to them for moneys advanced, and that Oliver gave his 
mortgage to secure the same on some of said pine lands, and there 
was due on the same at the time of the agreement with Cunning- 
ham for Oliver at Buffalo, as hereinafter stated, about the sum of 
nineteen thousand dollars. 

These defendants, further answering, admit that they made an 
agreement in Buffalo with said Cunningham for the purchase of all 
land deeded to said Cunningham by said Oliver, lying in towns 28 
and 29 north, range 8 east, and all personal property conveyed to 
him by sald Oliver; that they deny that the same was made Octo- 
ber 10th, 1868, but aver that it was made October 5rd, 1868, in the 

office of B. H. Williams, an attorney and counsellor-at-law of 

SY Buffalo, New York; and they. further show that at least a 

week prior to said execution of said written contract said Oli- 
ver was in Buffalo, New York, and frequently, thoroughly, and fully 
talked ower and conversed with these defendants and George J. Rob- 
inson, and somewhat with Cunningham, the terms of said bargain 
or sale, and that the terms and conditions as finally agreed upon 
were perfectly satisfactory to said Oliver personally and assented to 
by him; that these defendants and George J. Robinson would not 
have treated with Cunningham in Oliver’s absence if they had been 
desired or requested to do so, but that no such request was ever 
made of them by Cunningham or Oliver. 

And as soon as they arrived at terms approaching definiteness 
said Cunningham sent for said Oliver, who came down and con- 
ducted all further negotiations; that if said Oliver did not remain 
until said agreement was reduced to writing he left said George W. 
Hawkins to represent him; and these defendants Insist and posi- 
tively deny that said agreement as reduced to writing was In any 
way different from the verbal understanding and arrangement to 
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which said Oliver gave his assent, or that said verbal arrangement 


and understanding was in any — altered after or before said Ohi- | 


ver left, and especially deny that the same was obtained fraudu- 
lently from said Oliver in any sense or as the result of any design 
or conspiracy between them and the other defendants, or any of 
them. 

And the defendants, further answering, show that the statement 
of the terms of said agreement as contained in said bill is entirely 
inaccurate and false, and they pray leave to refer the court to said 
agreement hereafter to be produced and proven in this cause, and 
they further show that said period of thirty days in said agreement 
provided, in which said Cunningham had the option to pay to these 
defendants and George J. Robinson his indebtedness to them, was 
put in at the request and for the benefit of said Oliver, to enable him, 
if he could, to make a better sale; that after the expiration of said 
thirty. days, and not before, Cunningham conveyed to these defend- 
ants and Robinson all land and personal property included in said 
agreement, but they aver that all the conditions, which were to be 
performed at the time of said CONnVeVAaAnce, had by them been per- 
performed, so far as they knew it had been requested so to do; and 
they are now and always hitherto have been ready and willing to 
carry out and perform any and all the conditions of said agreement 
upon the request of said Oliver, but that said Oliver has never re- 
quested any such thing of them; but after these defendants, and 
defendant Robinson, and said Cunningham, had made large expen- 
diture on said property, in adding thereto valuable and permanent 
improvements, said Oliver began to assert, as defendants believe, in 
the hope and with the view of getting back said property, that such 
agreement was a fraud upon him, and to claim that the same was 
invalid, and that he should get his property back from these de- 
fendants. | 

And these defendants, further answering, admit that-about the 
month of January, A. D. 1869, the defendant Cunningham wen 
into the firm of Robinson, Haines and Ranney, but they deny tha 


t 
if 
his coming into said firm was In pursuance or by nature of 


90 any arrangement or agreement and collusion beween sai 

Cunningham and these defendants, at the time of said 

sale from him to them of Oliver’s interest, or at the time of the 
agreement therefor in Buffalo, or at any time before that. 

And these defendants deny any and all conspiracy or agreement 

alleged to exist between them and said Hunt, Eschleman and Cun- 


ningham and George J. & Henry M. Robinson, or any other of 


them, to swindle and defraud said complainant. They deny that 
said defendants, Hunt & Eschleman and Henry M. Robinson, or 
either of them, were ever partners with these defendants in the busi- 
ness at Ossineke, or on said Oliver’s property, as alleged in said bill. 

They deny that they, together with any one or alone, hold by force 
and fraud said Oliver’s interest in said mill property without the 
payment of any consideration therefor; they deny that Hunt & 
Eschleman have or had any interest with them in said firm ; they 
deny that they or their firm have committed waste on said lands, 


<4? 


-— 
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and selected the best pine or lumbered — in strips,so as to realize the 
most money in the shortest time, and are now greatly injuring said 
property. : 

They deny that they have made any assignment or mortgages by 
procurement of Henry 8. Cunningham, or in order to put them 
where Cunningham could control them, and they deny all unlawful 
combination and confederacy in the said bill charged. All which 
matters and things, these defendants areready to aver, maintain, and 
prove as this honorable court shall direct, and Pray to be henee dis- 
missed, with their reasonable costs in this behalf most wrongfully 
sustained. 

PHILIP M. RANNEY. 
(. HAINES. 
HASTERN District OF WISCONSIN, 88: 

On this first day of September, A. D. 1875, before me, Andrew G, 
Miller, judge of the district court of the eastern district of Wiseon- 
sin, personally appeared the above-named: Philip M. Ranney, and 
made oath that he had heard read the foregoing answer by him sub- 
scribed, and knows the contents thereof, and that the’ same is true 
of his own knowledge, except as to matters therein stated to be on 
Information and belief, and as to those matters he believes 1t to be 
true. 

A. G. MILLER, 


Judge for the Kast ri District ( oOurt ot thie / j >. toy Wisconsin. 


9] NORTHERN District oF New YOrRK, 88: 


On this 3rd day of September, 1873, before me, Augustus Boyee, a 
United States commissioner of the crreuit court, in the 2nd circuit, 
in and for said district, personally appeared the above-named de- 
fendant, Calvin Haines, and duly athirmed that he had read the fore- 
going answer by him subseribed, and knows the contents thereof, 
and that the same is true of his own knowledge, except as to matters 
therein stated to be upon information and_ belief, and as to those 
matters he believes it to be true. 

Witness my hand and afficial seal, at Lockport, the day and year 
above named. 
| AUGUSTUS A. BOYCE, 

United States Commissioner in and for the 
North rn District of Ne Ww York 
92-102. [Schedule E (same as Exhibit H to bill of complaint), stip- 
ulation setting aside pro confpesso, replications to plea W an- 
swers, notice of hearing & service, note of issue Noy., term 1874, order 
of continuance, & order setting cause for hearing omitted per stipula- 
tion of counsel. | 


103 And afterwards, to wit, and now on this day—that Is to say, 

at a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to ad- 
journment, at the district court-room, in the city of Detroit, on 
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Friday, the twenty-second day of January, in the year one thousand 
eight hundred and seventy-five. ; 

Present: Honorable Halmer H. Emmons, circuit Judge. 

Davip D. OLiver, Complainant, ; 

Us. 

Henry S. CunNINGHAM, GARRET B. Hunt, JAcos + In Equity. 

Eschleman, Philip M. Ranney, Calvin Haines, George 

J. Robinson, and Henry M. Robinson, Defendants. , + 


This cause coming on to be heard upon the plea of the defendants, 
Garret B. Hunt and Jacob Eschleman, the replication of complain- 
ant to said plea and upon proofs introduced upon said issue Is 
argued by Messrs H. M. Dufheld and G. V. N. Lothrop in favor of 
sald plea and Messrs Russell, Walker & Backus in opposition there- 
to, and submitted. | 


104 ° And afterwards, to wit, and now on this day—that is to say, » 
at a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to ad- 
journment, at the district court-room, in the city of Detroit, on 
Tuesday, the twenty-sixth day of January, in the year one thousand 
elght hundred and seventy-five. 
Present: Honorable John W. Longyear, district judge. 


Davip D. OniverR, Complainant, } 
, VS. | 
Henry 8S. CUNNINGHAM, GARRET Bb. Hunt, Jacopn >In Equity. 
Msehleman, Philip M. Ranney, Calvin Haines, George 
J. Robinson, and Henry M. Robinson, Defendants. 


The plea of the defendants, Garret B. Hunt and Jacob Eschleman, 
to the bill of complaint filed in this cause having been heretofore | 
argued and submitted, and the same having been duly considered, ” 
it is now by the court here ordered that the said plea of the said de- 
fendants, Hunt and Eschleman, be, and the same is hereby, over- 
ruled; and it is further ordered that twenty days’ time is granted 
LO said defendants tO answer said bill, with leave to Include therein 
{ 


, 
; 


he matter attempted to be set up in their-said plea. 
105,106 [Stipulation & order extending time for Hunt & Eschle- 
nian to answer omitted per stipulation of counsel. ] 


107 And afterwards, to wit, on the sixteenth day of February, 

A. D. 1875, the defendants, Hunt. & Eschleman, filed their 
joint and several answer in the office of the clerk of this court, which 
answer was in the words and figures following, to wit: 
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Joint and. Several Answer of Hunt and Eschleman. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In iq uity. 


The joint and several answer of Garret Bb. Hunt and Jacob Eschle- 
man. two of the defendants to the bill of complaint of David D. 
Oliver, complainant. 


The defendants now and at all manne saving unto themselves all 
and all manner of benefit and advant: Lge of exception to the many 
errors and insufficiencies in the ce, RT bill contained, for 
answer thereunto, answer and say : 

They admit that complainant executed the purchase-money mort- 
gage described in said bill and was seized in fee of the land de- 
seribed therein, but whether complainant Was seized of any Ot ther 
lands, as stated In said bill, they know not, but leave complainant tO 
his proof of allegations In said bill eoneernl the improvements 
upon sald land and the value of said lands and Improvements, ‘but 
these defendants deny that said pine lands were worth any such sum 
as S160,000, as alleged In said ia 

These defendants, further answering, eae thi it on the eighth day 
f April, 1869, they filed their bill of complaint in this honorable 
court against David D. Oliver, the complain ant herein, Sarah Ann. 
Oliver, George J. Robinson, Calvin ona s, Philip M. Ranney, and 
Henry S. Cunningham, all of whom are defendants herein, to fore- 
close the said purchase-money mortgage referred to in complain- 
ant’s bill in this cause: that said foreclosure bill was taken as con- 
a by all the defendants therein, except David D. Oliver and 


Sarah Ann Oliver, who filed full answer thereto, and the said David 
} all 7 - 2 {° ss 
1). Oliver sane in said suit his cross-bill of complaint against 


these def ic ndants as codetendants with alt the other le fe nd ints in 
said foreclosure bill: that in both said answer and eross-bill the said 
complainant alleged ana charged, substantially as he charges in this 
suit, a conspiracy between these defendants, Cuningham, George Bi, 
and Henry M. Robinson, and Hainesand Ranney to swindle and 
ie property described in the 
bill of compl: aint in this suit including the lands covered by 
LOS = said pu RS are mortgage ; that in said eross-bill that 
in sald cross bill ane answer he alleged that Cunningham’s as- 
slonment of his interest 1) said purchase-money mortgage Was 
fraudulent and void and antedated, and that he made the same 
transfer and conveyances of property to Cunningham,and upon the 
same trust and without consideration stated in this bill of complaint; 
that thereafter Cunningham immediately returned to Buffalo and 
informed these defendants and the other so-called conspirators of all 
that had been done; that they, acting in concert and with a view to 
dispossess complainant of his property, without paying him any con- 
sideration therefor, taking advantage of complainant’s embarrassed 
condition, induced and coerced complainant to consent toa sale by 
Cunningham to Robinson, Haines, and Ranney, which agreement 
S—214 


defraud this complainant out ol the sal 
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was in said cross-bill and answer stated the same as it is in the bill 


in this cause. 
Said cross-bill and sansa also contained substantially the same 


allegations as are in the bill in this cause concerning the ‘alleged 
change and cover oa thai the agreement which the complainant 
verbally assente | and the one afterwards reduced to writing and ex- 
ecuted by ( einer isu ey Robinson, Haines, and Ranney, which was 


stated at length in said cross-bill and is identical with Exhibit “ H” 
of the ee et cause. Said cross-bill and answer further stated 
the organization of the firm of Robinson, Haines, and Ranney, their 
entering upon the property of « omplainant, including the mortgaged 


premises, cutting timber therefrom and manufacturing lumber of 


thereon, and realization of great profits thereon, and subsequent en- 
tranee into said firm of defendant Cunningham in January, 1869, and 


ij 


s Pe ee et ee ee eh eS Pe: eee ; 
a continuance o} the business Upon the said lands under the name ol 


} 


Cunningham, Robinson, Haines & Co. ‘hat Cunningham repre- 
sented Hunt and Eschleman in said partnership, who were jointly 
erested with him therein, and through him received their share 


inte 

of the rents and profits of said business, and charged in effect that 
Cunningham, Hunt, and eens were mortgagees In possession 
and had received rents and profits from said mortgaged premises 
which should be apphed i reduction of the amount due .on. said 
mortgage. The said cross-bill also charged that a large portion of 


said mortgage had, been paid from the profits of said copartnership 
and from the rents, issues, and profits of the property so transferred LO 
Cunningham and by him to cinmnanee Haines, and Ranney, and 
that Robinson, Haines, and Ranney should have applied the profits 
Irm to the paymen Wintel ae rchase-money hiOPrL 


] } ? , ] 
ebts, and prayed for an aceount ot th amount due 


secured by sald 
and other « 
OF) said mortgages and of thi rents. issues. and prov - of said pProp- 
erty received by said mortgagees In payment; that all of the allega- 


 - 


qreiqyee 
Se, SS See 


, 


tions in said cross-bill herein above briefly stated were substantially 
averred as they are set out in the bill of complaint in this caus 
Kael Viva victsndanti pray leave to refer to said foreclosure bill 
and eross-bill and the depositions and said decree thereunder and 
therein the same as though the same were set out here at leneth 
That said proceedings were had in said foreclosure suit and. cross- 
bill, that answers and replications were filed and an issue formed 
therein, and that the same afterwards, and on the twenty-third day 
of December, A. 1). 18/2. thie same Game on to be heard Upon 
pleadings and proof before this honorable court for a final 


LO9 decree 1 upon the merits. and that as between complainant and 
these defend ants the said issue was the same as the issue on 
this cause between said complainant pala aed defendants. 


That upon 1 due consideration it was by this said court upon the 
day last afore said adjudged and deere ‘that the said ecross-bill be, 
and the same was thereby, dismissed without prejudice, and a de- 
eree in the said foreclosure sult be, and the same was there, entered 
for the full amount of said purchase-money mortgage and all inter- 
est thereon, except one year’s interest, which Was admitted to have 
been paid upon said mortgage by said complainant, and by said de- 


+- 
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eree it was further ordered that the defendants in said foreclosure 
bill pay to the complainants Or their solicitors 
with interest and eusts. on. or before the twe | 


LLL 


1875; and in default thereof the said 


i ‘ 


| ay of June, 
mortgaged premises, or so 

> . . ] 
much as would be sufficient, be sold according to th 


practice of the court: and tha the 


4 


e course and 
defendants and all Persons 
0 a ° . ] ‘o ] ae ’ . >) ] 

claiming or to claim from .or under them be forever barred and 
foreclosed of and from all equity and redemption and ¢ | 


thereof: that afterwards. and Ol} the twenty-erghth day of A Pus, 
1875, the said lands were sold under said decree, and 
with the terms thereof. as 
And these defendants are advised and insist therein and by the 
said deeree in said foreclosure suit and on said cross-bill 
matters which are in this suit sought to be litigated by said com- 
plainant as against these defendants were finally and conclusivel 
determined and adjudicate 


and to the said mortgaged premises, and every part % | | 


in accordance 


} 
; 


Lone same 


—— 


] } . ; . 
-and that said decree 18 a Dar to tl 
peeiag aig iy i. te 
prosecution of this suit by complainant against t! 


| i RoeLU LLFC.D' (| fendants 
Ty oe ’ ae aS. ee Se at +: Newey te ten ook bee oe 
ese defendants, further answering, say that they know nothing 
: } 4 er > . ° ene - " : Be (’ o -% 
of the George J. Robinson partnership and t exclusion of sald 
ee, Oy Ear ay ae ¥ I =a > a 1, 
complainant by George J. and Henry M. Robinso1 im the rents 
. ee 7 : . . . ¥ , 4 ’ | j x 
Issues, and pronts of sald Property and ovOusimbess, ut they leave 
i . . 1 } - 
complainant to his proot thereot: but these qgmerendahnts ado aeny and 
° . ° : : J : ‘ . } i’ “ ; ' > , ? 
ISIS] that theyv never shared, or either of them, thie POSSESSION and 
management and prolits Of said Property Witih Sala VUbnNINenan 
> ] |) . e . . . . . xT aoe — «ee j " — 2s TY , ‘ 
aha Robinson. o1 either of them: neverhad and do not now naVeaby 
; , . +] nei { | ire} 
mnterest or tithe to sala property, except nrouch Sala PpUurenase- 
A i ‘ 

, ] ; ’ aoe ad . ia | — ry taf { ’ ! 
monev mortvage, and have never recelvead any PTrowts TPOwW Salad 
| } 7 \ ‘ ith, 7 & ee ] ’ ik . rroaetiy 
WUSTINeSS eltner aGrectly or TMarectly. 

ryN] . ] : } zt — sien ri | , ‘2 'y 1, :\ ye +4 } 

his defendant, Hunt, also denies that any such Proposition MM 
Writing as PrOposilton as Schedule oe Vas Ve] n ic tO him D\ 

e : a : "ie } + ! j - 

Oliver. OF @V¥er shown to him.ahad he \ i. rit of or pretended 

to entertain anv such Hroposition, and daderenaant leschleman Says 
« i A . 

} ) ) 1’ » by Oa 7 Pe ie Oe } ] ‘ { ity 1) ‘ 7 1) |. r)1 a]c ] r3\7 
me hever KNEW OT any SUCH Proposition. rhese derehnadalts atso adery\y 
« i ‘ 

] : ; > : ] ,? r lan 23 ’ , 

that bnev ever knew Of anv arrangement or understanding pvetween 
- 7 ae 4 t F 1, Se } a eee ae cl 7 
SeLid COMpiaihalnt and defendant Cunningham whereby said com- 
i pen saat nfo ee Rar gf? 5 PS Seen i Pm {" ; Ds al : 
plainant was to convey to salad Gunning ham ail o said Pmunas nN 


’ 7 . + ' } 
trust for the bavinent of complainant Ss debts, and amongst these 


the morte age of these detendants, as 1s alleged 1) sald proposition 

“C;” and they averthat they donot believeany such understanding or 

agreement was ever made between said Cunningham and complain- 
ant; and these defendants further show and 1 ) 


nd insist that they 
110 never consented or or agreed LO 

they never authorized Cunnin: : | 
arrangement whatever in reeard LO the payviiie Ht Oo} sald mortgage 
In any different manner than according to the terms thereof and in 
the regular and ordinary way of payment; they deny that the 
formed the design of securing’ for themselves the said mortgaged 
premises and complainant's other property Dy pretending to be his 
disinterested friend, while at the same time carrying out the 


and co-operating with the other defendants for that purpose; they 


— 


) design 
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deny that as the first steps on carrying such design the said three 
mortgagees assembled in Buffalo and took ‘ . sal counsel, and Cun- 
ningham pretended to execute an assignment to Hunt and Eschle- 
man of his interest in said mortgage. 

They deny that Henry.S. Cunningham assigned to them his in- 
terest in said purchase-money mortgage bv an antedated Instru- 
ment of assignment with a false cértificate of ne aerorgernt, but 
they aver that said assignment was made on the day when the same 
bears date,and that Cunningham was in Buffalo, and not in Alpena 
county, Michigan, on said second day ot Septem ber, LS6S. 

These defendants further say that they neither admit nor deny, 
but leave complainant to his proof of all allegra tions in said bill 
with reference to the deeds made and possession given to said Cun- 
ningham or to his non-execution of said trust, but they say 1t was 
always understood by them that Cunningham only held the titles 
to said property to make a sale thereof for Oliver’s benefit on the 
best he could get or to enable Oliver to make a sale; and these de- 
fendants show that after said Cunningham had gone, in September, 
1868, said complainant always talked ny these defendants a ware 
his making a sale to some one, and they never heard any claim by 
complainant that Cunningham. he ld the lands under any such 
trust as was set up In the eross-bill of said complainant heretofore 
filed, and they deny that in mayne Which said Cunningham did 
at Ossineke during said visit or thereafter in execution of any ar- 
rangement with Oliver he acted for these defenda nts or had any 


authority in any to represent them or to act sro them, 
These defendants also deny that Cunninghan see diately re- 
ported to them all that he had learned of aoulaiian 's affairs, but 


aver that all they understood from said hae Poa as to what 
had been done was that Oliver had deeded said lands and made 
said convevances to Cunningham for the purpose of having it held 
SO that he, Oliver, eould sell it and not be robbed by Ltobinson and 
Haines, whom he ealled highway robbers. 

These defendants admit that they knew of an agreement in Buf- 
falo between said Cunningham, representing said complainant, and 
Robinson, Haines, and Ranney, but they deny that they ever as- 
sented to said agreement or were asked to do so. They further 
show py there was nothing in said agreement re 
sent or to which their consent or objection could have had any 
effect or bearing; that said agreement was in writing, and as these 
defendants believe and insist said written agreement was in strict 
accordance with said complainant’s verbal arrangement with Rob- 
inson, Haines, and Ranney, the particulars of which these defend- 
ants knew, both from Olhver’s statements to them of what the ar- 
ieuaienaa’ was to be and from being Pea at some of the confer- 

ences between the parties; that the gist of said. agreement 
11] was a sale by Cunningham, as " Oliver Ss representative, and 
with his authority and consent, of the lands herein specified 
to Robinson, Haines, and Ranney, subject to certain incumbrances 
and claims, among them these defendants’ mortgage. And _ these 
defendants aver, on information and belief, that there was no agvree- 


7 
quir Ing their as- 


a i oat ioe . 
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ment on the part of said Robinson, Haines, and Ranney to pay said 
purchase-money mortgage, and they deny positively that they ever 
knew of any such an arrangement, or ever agreed to look to said 
Robinson, Haines, and Ranney for the payment of said mortgage 
and release Oliver, or that there was ever any arrangement in Buf- 
falo or elsewhere to which they gave their consent, or ever had 
knowledge of, which in any way bound them or called upon them 
to delay the foreclosure of said mortgage, or by which their right 
to foreclose the same, according to its terms, was In any way affected 
or limited. | 

And they deny that there was ever any plan formed, to their 
knowledge or with their assent, in fraud of- complainant to make a 
nominal sale of the property, as alleged in the bill, in which sale 
Cunningham and these defendants were to be interested, and there 
never was any understanding that they all — to be joint owners of 
the property, and to operate same for their joint profit; and they 
deny that they strongly urged Oliver to sell to Robinson, Haines & 
Co. And these defendants further show that after said agreement 
was executed and completed, and said complainant was aware of its 
contents, he told this defendant, Hunt, that if he had all the money 
he could earry he would not take the property back’and pay off the 
claims against it, and that — urged this defendant, Hunt, to go and 
foreclose this purchase-money mortgage, and was very importunate 
that he should do so at once, and that he brought up to Buffalo 
within the thirty days limitation in said agreement two gentlemen 
to buy the property, one of them named Wheeler, but whose res- 
idence do not recollect, and another named Weston, from Painted 
Post, in New York ; that complainant offered them the property on 
the same terms that Robinson, Haines, and Ranney took it, but after 
looking into it they refused to take it. 

And these defendants deny that they or either of them have now 
or ever had any interest in any firm or partnership between them- 
selves or either of them and Cunningham, Robinson, George Eg 
or Henry M. Haines, and Ranney, or with any of them, and 
with said property and business of said Oliver, as charged in said 
bill; and they deny that when Cunningham appeared as partner In 
said firm he secretly or otherwise represented them or either of them; 
and these defendants deny that Hunt, Esehleman, and Cunningham, 
acting through Hunt, procured the said Preston lands and took a 
convevance therefor to Cunningham, or that they, said Hunt, Eschle- 
man, and Cunningham, procured and placed new and proper ma- 
chinery on said property ; and they deny that they or either of them 
ever had or now have any interest in or claim to said Preston lands, 
or ever advanced any money to said Cunningham for that purpose ; 
and this defendant denies that he ever paid the consideration for 
said Preston deed or any part thereof, or ever agreed or promised 
so to do, or ever visited Detroit for that purpose; and these defend- 
ants positively deny that there is or ever was any conspiracy and 
agreement between them and George J. Robinson, Henry M. Robin- 

| son, Calvin Haines, Philip M. Ranney, and Henry 8. Cun- 
112) ningham, or either or any of them, to swindle and defraud 
said Oliver, as charged in said bill. 


I 


« 
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And these defendants further show that with the exception of said 
assignment of said Cunningham’s interest In said purchase-money 
mortgage they have received and accepted no assignment of any ob- 
ligation of said Oliver or said Hawkins which were not made under 
and in accordance with terms of the Buffalo agreement. 

And these defendants aver that they have never received any pay- 
ment or any money or profits which ought to be or were applied on 
said mortgage except the sum endorsed thereon as paid for interest ; 
that they have always treated said Oliver with great fairness and in- 
dulgenee, and although this mortgage was given for the purchase- 
price of said lands, they not receiving a dollar in cash therefor be- 
sides said mortgage, yet they have waited long before foreclosing said 
mortgage. 

And these defendants deny all unlawful combination and confed- 
eracy 1n the said bill charged ; all wlfich matters and things these 
defendants are ready to aver, maintain, and prove as this honorable 
court shall direet, and pray hence to be dismissed, with their reasoli- 
able costs in this behalf most wrongfully sustained. 

GARRET B. HUNT. 
JACOB ESCHLEMAN. 
D. B. & H. M. DUFFIELD, 
Solicitors of (ounse / for Def’ts Hunt & Ksehl Lane, 


UniveD STATES OF AMERICA, ae 
Northern District of New York, j ar: 

On this 11 day of February, A. D. 1875, before me, a United States 
commissioner, personally appeared the above-named Garret b. Hunt 
and Jacob Kschleman and severally made oath that they had heard 
read the foregoing bill and knew the contents thereof, and that the 
same Is true of their own knowledge, except as to matters therein 
stated to be on their own information and belief, and as to those 
matters they beheve it to be true. 

cot ae Bees M. P. FILLMORE, 
United States Commissioner in and for this 
Northern District of New York. 
115-120 = [Replication to answer of Hunt & Eschleman, consent 
~& order for substitution of solicitors, &e., order fixing 
time to take testimony, stipulation for substitution of solicitors, ap- 
plication W,order to extend time to take testimony, notice of appli- 
cation to extend time to take testimony, & motion to file supple- 
mental bill omitted per stipulation of counsel. | . 
121 = Cireuit Court of the United States, Eastern District of Michi- 
gan. In kquity. 
Davip D. OLIVER 
Us. 
Henry 8S. CUNNINGHAM, GARRET B. Hunt, JAcop ESCHLEMAN, PHILIP 

M. Ranney, Calvin Haines, Henry M. Robinson, & George J. Rob- 

inson. 


David D. Oliver, of Indianapolis, State of Indiana, and a citizen 
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of said State , brings this, his supplemental bill, against Eldridge M. 
Fowler, Eldridge G . Merrick, and Isaac L. Lyon, of Detroit, in the 
State of Michigan ad citizens of said State, and thereupon says: 
First. That on or about the 12th day of March, 18738, complain- 
ant filed his original bill in this court against the defendants named 
in the above title of said cause, stating among other things his con- 
veyance to said Cunningham, Hunt, and Eschleman, by deed exe- 
cuted to said Cunningham, of complainant’s equity of redemption 
of certain lands covered by his mortga ge to ‘said three defendants, 
and also his assignment of a certain contract of purchase of certain 
lands called the Preston lands, to said Cunningham, both seid re- 
lease and said assignment being without vansidenaine all of which 
said lands were subsequently conveyed to said Robinson, Haines, 
and Ranney, who formed a copartnership with said Cunning- 
122 ham, under t he firm name vb tain 6 Robinson, Haines 
& Company, to which partnership said Cunningham sub- 
scribed the sum of $42,000, the amount of said mortgage and inter- 
est, so as to turn the land and timber covered by said mortgage into 
said partnership as capital stock, representing himself, Hunt, and 
Eschelman; that all said transactions were substantially cotempo- 
raneous, and had in pursuance of a ae eho between said parties, 
and that by means thereof the said defendants have sueceeded 1 
defrauding said Oliver out of all his property of the value of about 
two hundred and seventy thousand dollars, without paying: any con- 
sideration or any of his debts, and leaving him personal ly li: able 
therefor, although said mortgagees were entitled to nothing from 
said Oliver except the amount of his said mortgage and interest, and 
that the said Cunningham, Hunt, and Eschleman had thereafter 


— 


foreclosed said mortgage, although eater was In equity cancelles 3 
and that said George B. Hunt had bought in the lands covered by 
said mortgage at the foreclosure sale in trust for the partnership 
aforesaid, and hold the Sale Wn trust, arising — for complainant, 


] 


and said complainant offered to Pay an \ amount found due pon 
sald mortgage, and prayed that the said deeds executed by him, 


marked “ D,” “EK,” “F,” & “G,” attached to s ill, and the assign- 
ment by him of said contract to said Cunningham, and the deed 
obtained by said Cunningham, from sald Preston under said asslon- 


ment, and divers other papers connected with said transfers, might 
be set aside for fraud, and that said defendants, Hunt and Eschle- 
mann, might be enjoined from se ling sald mic rtgaged property, and 
that an account might be taken, if what was due upon said mort- 


gage and of the business of said c -parthne rship. of Cuuningham, 
Robinso l), ‘Haines & Co., and of the ca thereot accruing to said 


Cunningham for the benefit of himself and said Hunt and [schle- 
mann, and that the mortgage debt be charged with the amount 
thereof, and the defendants be decreed to pay any balance appear- 
ing thereafter, and that the defendants be compelled to produce all 
their books and papers concerning their business at Ossineke and 
of their branch Or selling house at Buflalo, and that the defendants 
be compelled to deliver possession, fice and clear, of all said pre- 


} 


Inises upon a decree of redemption and for general relief. 
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Second. That all defendants appeared and answered, and _ that 
witnesses have been examined, but the proofs not yet closed. 

Third. Complainant further shows by way of supplement that 
the said Fowler, Merrick, and Lyon, some time in October, 1874, 
negotiated with the said copartnership of Cunningham, Robinson, 
Haines & Co. for the purchase of all the standing pine timber upon 
all the lands covered by the aforesaid mortgage and the aforesaid 
Preston contract for the sum of $48,046.38, and that the said nego- 
tiation was consumated by their obtaining from said Garret B. Hunt 
a contract of sale covering the timber upon the lands covered by 
said mortgage, which instrument was duly confirmed by a writing 
of confirmation and release executed by the nominal members of 
sald copartnership, and by said defendants obtaining from said 
Cunningham a like conveyance of the timber on the Preston lands 
with like confirmation, true copies of all which instruments are 
hereto attached and made a part hereof. 

lourth. That in order to keep the terms of said transaction secret 

the consideration of said sales was purposely omitted from 
125 ~—s said instruments; that, in fact, it was the sum above named, 
Which was paid as follows: 


RRR, re ge GRE ecg at eee ore eS es ta ee, ae 
12 notes of Merrick, Fowler & Lyon, at 3,5838A8 ___-_-. 42,461 76 
L Mote, 2-year, same parties .... .. 5 cue. 6046 14 


S48 046 3S 


And that all said cash and said notes went into the possession of said 
copartnership, and were entered on their books. 

hifth. That the said defendants, Fowler, Merrick, and Lyon, pur- 
chased said timber with full notice and in bad faith ; that they re- 
celved notice by the filing of a lis pendens in offices of the registers 
of deeds for the counties of Alpena, Aleona, and Cheboygan, 1 
which counties said lands are situated, a true copy of which docu- 
ments are hereto attached, and which documents were filed on or 
about the 15th day of March, 1875; and that they also had actual 
notice of the said bill and contents thereof by conversations with 
members of said copartnership, and ought, therefore, to account with 
the complainant for the proceeds of timber removed from said lands, 
and be enjoined from removing any more of said timber, whether 
standing or cut, Inasmuch as said notice was received by them be- 
fore any money was paid by them; that lumbering operations have 
been conducted quite extensively by said defendants upon said lands, 
and that a considerable quantity of logs have been cut, and still re- 
main Upon sald lands. 

l. ‘To the end, therefore, that the defendants may answer the 
premises; and, 

2. ‘That the coniplainant may have the same relief against said 
Eldridge. .M. Fowler, Eldridge G. Merrick, and Isaac C. Lyon. 

do. And that the said defendants may account with complainant 
for the proceeds of said timber, and be decreed to pay the same over 
to the complainant. 


—~ 
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4. And that the defendants may be enjoined by preliminary 1 in- 
junction from further cutting and removing any of said timber, and 
-teabe esame moving any of the logs now upon said iands, and from 
furtlier payments to any of the defendants in the original bill. 

). “ts | that a receiver may be appointed to take possession of and 
sell said logs, and bring the proceeds into court. 

G. And that a perpetua a Injunction may Issue against the said 
Fowler, Merrick, and Ly restraining them from further cutting 
and removing any of se psa r from said lands. 

7. And that the instruments of conveyance, copies of which are 
hereto att ach d, May be cancelled. 

8. And that t the complainant May have such other and further re- 
lief as the nature of the case may require. 

May it please the court to grant not only the preliminary writ of 
Injunction against said defendants. as above prayed, but also the 
writ of subpoena to bring them into court to answer the premises. 

DAVID D. OLIVER. 

ALFRED RUSSELL, 


Sol. & of Counsel for Com. 


124 Srate or Micuican, | 


On this 17th day of August, A. D. 1877, personally appeared be- 
fore me, a notary public in and for said county, David D. Oliver, 
and made oath that he had read the above bull by him subseribed 
In my presence,and that he knows the contents thereof, and that the 


? 
‘4 


i f 


same are true, exe bt as tO Matters stated to be upon his information 
» those matters he believes it to be true. 
HENRY RUSSEL, 
Notary Public, Wayne Co., Mich. 


7 


and belie t. ana as | 


Ree’d for record December 2nd. A. D. 1874, at 3 o’eloek p.m. 


ALEX. McDONALD, Register. 


Garret B. Hunt to Eldrige G. Merrick, Eldrige M. Fowler, Isaac L. 

Lyon: | 

Know all men by these presents, that I, Garret B. Hunt, of East 
Clarence, Erie county, New York, for a valuable consideration 
hereby acknowledged to sehen been ree’d by me from Eldrige G., 
Merrick, Eldrige M. Fowler,and Isaac L. Lyon,all of Detroit, Michi- 
Pan, have oranted, & do sieres boners said El lrige G. Me rrick, 
Eldrige M. Fowler, and Isaac L. Lyon, and to their representatives and 
assigns, all the pine timber now standing or being upon the lands 
in Alpena and Alcona counties, in the State of Michigan, herein- 
after described, together with the right of entrance and exit to and 
from said lands, with the free and unobstructed right to cut, haul, 
and remove said timber from said lands duing the period of ten 
years from this date if they desire that length of time for this pur- 
pose. Said lands over and upon which this right of cutting and re- 
OV Ing such pine timber 1s grant d are described as follows: 


Jv—214 
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In town 29 north of range 


Description. 


| 
4 ‘ 
Wet OF Ws on ee 
- ois Ww 


Wo 2 CIB W 4 nn ae 


eal 
—_ 


ofsel GRAF ee eae a See 


tof n W a ee 


Se EW a oe on rs 


ee NE Mi. sss assests ME 


; 
I 


— 
< 


NPN tA Dy 


~ 


ed 


— 
a 


(©) 


bop t 


te” 2 
O42 VERS F innnwan a> 


Tndivided two-thirds of n w 
he | 


2D Ea B. 


Fe A eet ie dn ee eo 


Section. 

PRN Let Pa ee PRIOLS eT a 5 
we ts PSG CARL Poh ye Be rayne e) 
SRY LM BE SGA Re aOR TTR 5 
SAU REAL aot 5 
PEAT yy eels ne 5 
ER Pay ee LO er Doct D () 
PEI ONT PE RENE tle Ce ae! 0 
ARS PN WO eg PRR AE Om 6 
PRL Se Re Ce 7 
Zp gee OR Aly ape AD r 
t ol s _ Rages ener porn rte 
S 


eight east— 


I NO a ait iis os sick MN celia Gir os alebes 


: OF OW 2 twee eh Bees Shae iciod eid sii digas 

: of se i ic dle Mossi old gs lel ie ga F BRN i 
iri 

W , of s W ae. Ses dee a ks ae ci 
Ay Undivided two-thirds of entire section___- 
All of entire sect.....__- ne coils eae ats a ee ae 

[xcept the s 3 of sw r. 
RIN oui sa xe cu oes MR ations Michdgic Sh pec edo 
The n eee, aos iawiee ib tira eceerane ee 
pe 7 ek ed ey ae ie a 
Oe Se Sy SURO RaeL, > Aue SRA seen met Nir yee 
N 5 of s W } se Sestana csi ttl tees stir go taeda. - “ ete al oe 
I I eae a 
Kixcept the west half of s e H. 
5 SO a" ae Sanaa em ceemge: WINE Beeps enon isnt 
5 } of n ( . en aioe is Se gh Sas" uns alee 
a ae 1d sods ses Ts acide Sg os eas pelea anaes 
N 2 ors W ! i> Hib ik ines saint «win tis es eg ens aly phn se niin cen ipsa inca 
ee OE 2 6 ween a wi diuceaahe 
N 5 Ol ne jz bake vail — sa seas dt a : sak als aN ci tlc salle ela Haas 
RO EN MN te ak ea 
Nedofne f___-__- a Hee sep eat 
“aes? eS een «AES 
i hi oS a oa 
ms € Dots ae agcpinves TU SEY a ye ea o Se a ee a 
A aR Ms a ote sis skal Gils ine sd a Neda a no 
a 
Then eerie ila kk rer hak. a Sai he tn ai ae ele ea 
D De 2.2 PACER Repro Ee, LRN eNapae 
Ss Ww of n Ww ite hag ea See cr as es Van dns enc ah nib eee a ee pe 
S x ol se ie calle eal clid aks, ales Gia ag cad SE ghia 
SON ache sick pe abuses & ua ls a Co 
“eS A eens eS 
Be Naa heh alta vids nk hd smal 
Ss 3 LOS ee EO NE ER LEO aT: END eM 
\\ ES ROR a tae MONS eRe. oy Reena y. 
iD ORE, Whe 


s of n 2 ie sp Sat tn stn es 


OLIVER. 


oi?) Ee e 


i 
—_— _ J 


— Sone 
~~ + — + 


9 ene 4 


S- 


Saeed 
ee ee” 


yf 
oi 


AMT] RRO 


Town. 
AS) 


2Y 
2Y 
29 
yy 
2Y 
D9 
20) 
29 
29 
2Y 
2Y 
ZY 
IO 
2Y 
ZY 
29 


28 
28 
28 
28 
28 


AZAAAAALAZAAAAR A sss 


vA A A Ay 


AALAZAAALALAZAZZZACAAAAAAAZ. 


Ranee 


@ 


FBRPDNDARDHE 


S- 


9 o8e one one & 


rome 3 


ae 


© oe che oe one « 


os 


© oo cRe she che she she c 


* 


© one one 4 


9 Oe oe oe eRe 


© 080 oe one s 


COO MH 


+ wh 


\- 


AL. VS. DAVID D. OLIVER. G7 


ee 
k~ 
= 
pees 
“a 


GARRETT B. HUNT 


Description. Section. Town. Ran 
bd os , C [ Y ‘ 
a a NE So a eG en nn 


i 


_ -—— = -- — -——- - -_— ——— —— —_— — 


a 
- 


Se ie a amie a ap ee “———— oe oe oe 


J of i € . a ai a a al a kell are eee eee ae ss puiat dadg tk saan 


PiTOE 


, of ne 4 sini ak saa i a cs Sala seep iaein s Sin te Sna n n ithe delineate laces ton 


DO 


<< 
— 
j 

| 

i 

} 

| 

j 

‘ 

! 

j 

i 

} 

j 


P27, L2 A LUAYA A rs {2 
= 
1 
H 
t 
+ 
{ 
i 
| 
' 
t 
| 
| 
| 
| 
1 
i 
| 
; 
| 
| 
| 
{ 

— ww = = ww -— = = ~~ ww 


~ 
- 


- 


— — 


) 
in ) 
, . | ) 
} ors W Bm a ne ae a ee ee ee ee + ee ee ow 
» 
) 
> 
) 


DOO AOMmDOOCE 


vane e 


© oe 2B ene 2 


© 4 ---------+---------- 


I ic a ee alas» hip lanunnal 01 


7 eo Pa 
, OLS W OE REE eer nee en ee seitaing 
» Of SW 7 


LTAAZL Sa AARAWASsasRe ene 
hes le , 1. oe 
= 
i 
} 
! 
{ 
| 
i 
| 
| 
| 
| 
i 
| me, : TD ¢ 
p > P ee » > . > > - . b > > > > > > > 
AAAAAAALZAAZAZZAABZAZAAZAAZAABASCSAAASY 


DDADDOnOOE 


this grant I do hereby further grant 
| 


[tis also understood that wit! 


l 
unto said parties above named the right to use all the frontage of 


7 


lands owned and controlled by me on or about the river and lake 
shore for the purpose of shipping the timber so cut and to be cut by 
them, and also the right of the dock, so far as is necessary to re- 
ceive and unload and pass over the same all the supplies, chains, 
and traps in connection with the said business of cutting and re- 
moving said timber. : 

There is also eranted to said parti s the rieht to use and OCCUPY 
a certain house or tenement, with the barn thereto attached, and 
hereafter to be set over to said parties, with the understanding that 
they shall defray all taxes assessed thereon, and also bear and pay 
all premiums incurred for insurance on said house and barn while 
so occupied ; and I do hereby covenant and agree with said parties 
that they shall have free and undisturbed possession of said prem- 
iscs during the aforesaid term of ten years, or such shorter period 
as may be requisite for the cutting and removing of said timber. 

[t is also understood. and agreed that as fast as the said grantees 
herein named shall have finished cutting over any one or more 


tract or tracts of said lands they shall report to me the said grantees 
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the fact, and I shal] thereupon: have the rio 


occupy the. same, subject to their right of transit over said lands as 

before existing, and to sell and deliver possession of the same to 

others if desired. 

It is also understood that said erantees shall have the rioht tO cul 
other form of timber than pine on sald land QO ir as the same 
shall be 1 necessaLry for ski dd lin oy and th WDStLrue Vé and mecha e 
C% al} pu LPpOoses connected with the I’ moval of ch] LIND Also thie 
right to cut, use, and eeprepr sts aut | marsh h Ly th ib may LFrow on 
any of the above lands during the time they are engaged in cutting 

said tim-ber. ' 

126 It is also understood and agreed that 1f I should desir 

and have an opportunity at any time, to sell out my interest 
in said township there is hereby conceded to said grantees the pre- 
ference or right of refusal of purchasing the se and barn and lot 
Ol) which the same Is situated, as above Pred ), DETO! he Salt 
shall be sold to any: other person. 

In witness whereof I have hereto set my hand and seal, on this 
17th of October, 1874. 

(Signed) GARRET B: HUNT. [1.s.] 

In presence oft— 

H.S. CUNNINGHAM 
JAMES CARR. 
STATE OF NEW YORK, | 
ric County, } 

On this 20th day of October, A. D. 1874, personally appeared be- 
fore me, a justice of the peace in and for the town of Clarence, in 
said county, Garret 6. Hunt, known to me to be the individual de- 
scribed in and who executed the foregoing instrument, and duly 
acknowledged the execution thereof for the use and purpose therein 
mentioned. ; 

(Signed) SAMUEL KROLL 
Justice of tlie "CCE 
STATE OF NEW YorK, | __. 
Hrie County, Gees CLERK’S OFrrict! 

& George FF Remeneton, clerk of said L]) alia O} thy COUTTS 
thereof, the Satine being court of record, do hereby Cervuliy th it Sam 1e] 
Kroll, whose name is subseribed to the proof or acknowledgement o! 
the annexed Instrument in writing, was at the time of takine such 
proof or acknowledgment a notary public in and for said county, 
duly com :mMissioned, sworn, and authorized tO I Like the Se.in and 
furt ther, that I am well acquainted with his handwriting, ai : verily 
believe that the signature to the said proof or acknowledgment is 
eermne and further, that the annexed instrument is « seid and 
acknow!] edged inea iis tO the iaAWS O] the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at Buffalo, this 21st day of October, A. D 
1874. 

[| SEAL. | JOB SOUTHWICK, Jun., 

Deputy Clerk. 


DAVID D. OLIVER. 


upon and re 


¢ of 
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The undersigned, members of the firm ot Cunningham, Robin- 
son, Haines & Co., & Cunningham, Haines: & Co., do hereby, each 
for himself, fully ratify and confirm the foregoing instrument and 
grant of Garret B. Hunt to the said Merrick, Fowler & Lyon, & we 
do. each release to said parties therein named & confer on them a 
hike interest and privilege to cut and remove timber on the lands 
specified and on the terms stated, so far as we have any interest, 
legal Or equitable, in said lands, rauti hority, right, or power SO TO do. 

In witness whereof. we have hereunto set our hands and seals, on 
this 17th day of October, A. D. 1874. 

(Siened) HENRY Gaeta ee Lees 

. ROBINSON. hte. 8. 
rr. 8.] 

LL. 8] 


GEORGE . 
C. HAINES 
P. M. RANNEY. 
In presence of— 
H. R. SQUIER. 
SHELDON T. VIELE 


f | STATE OF NEw YorK, 

County of Kirie, City of Buffalo, ‘ 

Be it remembered that on the 21st dav of Oetober; A. D. 1874, be- 
fore ‘me, the hehe a commissioner 1n and for said State, ap- 
pointed by the Governor of the State of Mich 11g 
edgments and proof of deeds and instruments of writing under seal 
to be used and reeorded in the State of Michigan, and to administer 
oaths and aflirmations, nig aera Henry S. Cunningham, George J. 


Robinson, C. Haines,and P.M . Ranney, and severally acknowledged 

that they had executed the within iInstrume nt for the uses and pur- 
: . a7 

pose therein mentioned; and | fur certify that the persons ahve 


made the said acknowledgments are cu snd to me to he the individ- 
uals deseribed in and who exeeuted the within instruments. 
Give Nn under my hand and official seal the day and year aforesaid. 
[ SEAL. | (Signed) SHELDON T. VIELE 
Commissioner jor the State of New 3} ork. 
Ap pointed by the Governor of the State of Michigan 


M 


‘ . . , ve ,* ; 
to Adm LPL LSLED Oaths. Afhirmations. OC. 


ALPENA COUNTY. 88: REGISTER’S OFFICE. 


| hereby certify that the foregoing inst trument is a true and com- 
pared copy of an instrument in writing on record in the office of the 
register of deeds for Alpena county. 
Alpena, March 27th, 1870. 
AL*X MeD NALD, Register. 


| at 3 o’eloe le LD) 


AL’X. McDONALD, Register. 


‘ 


Reed for reeord Dee. 2nd, 18% 
Hill of Sali . 


Henry 8S. Cunningham to Herrick, Eldridge Fowler & Lyon: 
Know all men by these presents that I, Henry 5. Cunningham, of 


—— — 


an to take acknowl-. 
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Buffalo, in the State of New York, do hereby, for a reasonable con- 
sideration unto me paid by Eldridge G. Merrick, Eldridge M. Fowler, 
and Isaac L. Lyon, of Detroit, Michigan, grant’ and sell unto said 
parties last named and to their heirs, representatives, and assigns all 
the pine timber now standing or being upon the lands in Alpena 


we 


& Alcona counties, in the State of Michigan, and hereafter described. 


with license, right, and authority to enter at once upon said lands 
and to cut, remove, and carry away said timber during the next ten 
years, V1z: 


Descriptions in Lown. Twenty-nine North of Range light last. 


Description. See. Town. Range. 
a ae aL), Ee Setar CARE Gn > lee aRON TO REN OLS NMED Stren, | 5S 
I OE i as ax ish ace ib arate als Siac cigs > 2 8 
IR a a te Oe oh al Dp ZY 5 
a PRES pine eer ne eer A emg AC ONE GON IPO mmEe Aen. 8 
N ¢ 1 IE) Saaremaa ie eee Reale MOT ate Re a 6 2 5 
i i ee ee 8 
S w i of s w f_- iain sibs ek ele ah ella ig Nea 6 2 5 
fo. 1 6+ OF. 1 Ws... .- ss tanith sarin Daitadinast decscie: ia. PY aay eae 
a ce eae ee ee, ieee 
og SES ee ee ae a eam ee cua ee a 
® 4 of s w }___- tee DEMEGRSTIRS foe TORS Tin vee Rae 
Se te | a a ae 
W i ofs w}--_--. Ses Racha shes Heelies uae ee 
ME ioe ered eis ee ee. 
a sd oe ial hes wantin eainia 2 ee © a oe 
Nezgofswi ea f pate caieke tienes ee Se 
W iofnwi ekaiidihcniatiiweess ais deed es ee ee. BH. 
OS CRE IES SEE RTO ee RTO Ca ae Db: Ze 5 
a a S$ 
RI a a a a ee S 
Oe Be ee is Sl aes HS ys e M Mite 8 
Ne ; of ne t ee ee a ile ee cake Uh a I S 
N w i of n w }.-- kod asheimioctieah wkseatuns! a ae 8 
oSwiotne t-_- hd hott ac SALT ial be aclecba erttesnbited a wise. 5 ae S 
Oe a ea 8 8 


St 


SO RSE SIE REN OMEN ORE OO San INT RESETS 8 
SSE LS: RLS RAT eine eee DL Pee IPE IRS SIN RIED EE 2. an § 
A SEE SS See SEe at NO NN Pe ee ERMC RS EN 8 S 


/ Qo CO 
pulleViweliiwallas 


5 3 « - s ve 
ne ee ee eee be ee ee ee Le 
° ° e e ~ e e Ps ° 


! 

{ 

j 

i 

i 

~RDQHNE 
AIZAAIAAAA A 


EES Eee ce ao ee ced a ae hee: ee eee Cre b iS, atc Le , 
N eZ a No > Se Ss 


One undivided 4 interest in south half of southeast quarter in 
section eight, & in the south half of s. w. $ 1, seetion eight, and in 


the northwest quarter of southwest quarter in section eight; also a 


like undivided 4 interest in the entire section seventeen. All of 


+ 


+w9 
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the foregoing tracts of land in section 11, 8 & 17 being town. 
twenty-nine north, range 8 east. : 

lt is understood and agreed that. the parties of the second part 
hereto shall have the right to cut and use any other form or sorts 
of timber on the above lands which may become necessary to them 
for skidway or other purposes connected with the cutting & eetting 
out of the pine hereby sold to them. 

The grantees herein named are also ep are: the night to cut, 
use, and appropriate any and all marsh hay that may grow on any 
of the above lands while they shall be ema in cutting the tim- 
ber thereon. 


[It is also understood and agreed 1 hat if the west half of N. E-. ! 
the S..E. 4+ of N. W. 4 in’ sect: three, and in said town. 28, N., R. 8 
I., shall be found to belong to the firm of Cunningham, Haines & 
C’o., or to one or more of them, the timber ee be subject to the 
cut of the grantees herein named, and said land al be embraced 


equally with the other lands 1n this agreement, see to this end said 
members of said firm of Cunningham, Haines & Co. by its several 
members do hereby ratify and confirm this agreement of said Cun- 
ningham, and in all respects approve the same 
[In witness whereof I have hereto set my ha ind and seal on this 
the 17th day of October, A. D. 1874. 
(Signed) : HENRY S. CUNNINGHAM. 


In presence of— 
H. R. SQUIER. 
SHELDON T. VIELE. 


STATE OF NEW YORK, x 
County of K rue, ( aty of Buffalo, i 


Be it remembered on the twenty-first day of October, in the year 
L874, before me, the subseriber, a com missioner in and for the said 
State C, ap point ted by the (,overnor ol the state ol Michigan LO take 
the acknowledgment and proof of deeds and instruments of writing 
under seal to be used and recorded in the State of Michigan and to 
administer oaths and affirmations, appeared Henry 8. Cunningham 
and personally acknowledged that he had executed the within in- 
strument for the use and purpose therein mentioned; and I fur- 

ther certify that the person who made the said acknowledg- 
129 mentis known to me to be the individual deseribed in and 
who executed the within instrument. 

Given under my hand and official seal the day and year. afore- 
sald. 

[SEAL. | a SHELDON F. VIELE, 
Commissioner for the State of Ne w York, 
Appointed by the Governor of the State of f Michigan to 
Administer Oaths, Affirmations, ke. 


We, the undersigned, members of the firm of Cunningham, Robin- 
son, Haines & Co. and Cunningham, Haines & Co., do hereby fully 


ratify and confirm the foregoing instrument on the part of the said 
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Henry 8. Cunningham, and de, each for himself, release to the par- 
ties therein named a like interest and privilege to cut and remove 
timber on the lands and on the terms agreed on with said Cunning- 
ham and said parties, so far as we have right, authority, or power so 
to do. 3 

In witness whereof we have hereto set our hands and seals on this 
the 17th day of October, A. D. 1874. 


] 


(Signed) GEORGE J. ROBINSON [L. 8. | 
P. M. RANNEY. Rs 
C. HAINES. 1. 8} 


In presence of— 
H. R. SQUIER. 
SHELDON T. VIELE. 


STATE OF NEW YORK, AER 
County of Lrie, ( ity of Bufialo, f oD . , 
be it remembered that on this 21st day of October, in the year 
1874, before me, the: subscriber, a commissioner in and for the said 
State, appointed by the Governor of the State of Michigan to take 
the acknowledgment and proof of deeds and instruments of writing 
under seal to be used and recorded in the State of Michigan and to 
administer Oaths and affirmations, appeared George J. Robinson, P. 
M. Ranney, & C. Hanes, and severally acknowledged that they had 
executed tlie within instrument for the use and purpose therein 
mentioned; and [ further certify that the persons who made the 
sald ucknowledgements are known to me to be the individuals de- 
scribed in and who executed the within instrument. 
Given under my hand and official seal the day and year afore- 
sald, ; | 
[SEAL. | SHELDON T. VIELE, 
Commissioner for the State of New York, 
Appornt d by the Governor of the State of Mieh Lgan to 
Administer Oaths, Affirmations, &c. 


ALPENA COUNTY, 88: 
REGISTER’S OFFICE. 

[ hereby certify that the foregoing instrument is a true and com- 
pared copy of an instrument in writing recorded in the office of the 
register of deeds for Alpena county. 

Alpena, March 27th, 1875. 

ALEX. McDONALD, Register. 


130 In the Cireuit Court of the United States for the Eastern Dis- 
trict of Michigan. In equity. 


Davip D. Oniver, Complainant, 
VS. 
Henry 8S. CUNNINGHAM, GARRET Bb. Hunt, Jacon EsCHLEMANN, 
Phillip M. Ranney, Calvin Haines, George J. Robinson, and 
Henry M. Robinson, Def’ts. | | 


Notice is hereby given that a suit has been commenced and is 


wi 


5 


i 
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pending in this court, upon a bill of complaint filed by the above- 
named complainant against the above-named defendants, for the 
redempt tion of an iortgage, bearing date the seventeenth day of No- 
vember, one thousand eight hundred and sixty-six, executed by 
David D. Oliver and his wife, Sarah - Ann Oliver, of the town of Al- 
pena, Alpena county, Michigan, to Garret B. Hunt and Jacob Eschle- 
mann, of the town of Clarence and State of New York, and Henry 
Ss. Cunningham, of the city of Buffalo and State of New York, and 
recorded in the register’s office of the county of Alpena on the 31st 
10.15 o'clock in the forenoon, in liber A of Mortgages, on pages 
297,’8, 79, & 800, and that the mortgaged premises, at the time of 
ceiving the mortgage in the last-mentioned county effected by the 
said foreclosure were at the time of the commence of this suit, and 
at the time of filing this notice are, situated in the county of Alcona, 
Mic re Sey and are described as follows, to wit: 


‘day of January, one thousand eight hundred and sixty-seven, at 


See, Town. Rang 
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Said bill was also filed for the purpose of setting aside an assign- 
ment to aS Cnnicnekan from Oliver and wife of a so-called 
“Preston contract” and his, Cunningham’s, deea obtained thereunder 
from David Preston, which deed conveys the following-deseribed 
lands, situated in Alcona county : : 


Section. Town. Range. 
"40 6 6f G nw fore w t.....-.-..-...... I Wee & 
N frac 3 of n e frac 4 & n frac 4 of n w frac ¢-_--. 4 28N. QE. 
0 ISS ER SALAS LL EE, A NG 
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13] Said bill was also filed for the purpose of setting aside cer- 

tain deeds from D. Oliver & wife to H. 8S. Cunningham, and 
from said Cunningham to Robinson, Haines,and Ranney. Thethird 
of said deeds, marked in bill Exhibit I*, conveys the following-de- 
scribed lands in Alcona county : 


10—214 
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An undivided three-fourths interest in the 
following : | 


Sw of ne q’r, n w frac q’r of n w qr’, s half of 


nw qT, CE eS eh i ae a ee cat 
Sw qT of nw qr and S his alf Sass ss Neds a ban ik ls alors cs ms Naat on D Zo N 8S HE 
N wirac qrofneq',shalfofneqr,andseqr 6 23N. 8E. 
N half of n e qT,s e qr ofn e qr. aD eas i ‘ie. . Ge Ree. 
N hi: lf of n w q’r, e hi aif EOE OR OR et SE: ON 5. 2a a. Bs. 
Neqr,n w qr of n eq’, and w half -__-—.---- S San: Ss 
ESE CAEN COS eee RP a a a EN?) OB. 8 EK f 
N h: Pt ol se q r,s C q’r of se qr, n half of S W ar, 
eo ence eke ene EE aon. 8%. Z 
re ee i ee enema Ee ee a. 2 ee j 


The said deeds ale both recorded in Alpe ha Cou INby September om 


DAVID D. OLIVER, Comp, 
By ALFRED RUSSELL, 
This Solicitor. 


ALCONA COUNTY. 88: 


REGISTER’S OFFICE. 

. | yr 1 . wo A + } oe 
Received for record this fifteenth day of March, A. D. 187 
o'clock a. m., and recorded in record “/is Pendens,” pages 6 and 


R. REYNOLDS, Register. 


Endorsed: 1640. U.S. cireuit court, east. dist.of Mich. In equity. 
David D. Oliver, compl’t, vs. Henry 8. Cunningham eé al., def ’ts. 
Notice for leave to file supplemental bill.and si pple mental bill 
sented therewith. Filed Aug. 30th, 1877. A. Mandell, el’k. 


| Note 


counsel! 


And afterwards, to wit, on the 5th day of March, A. D. 1878, the 
ay mR of Truman B. Johnson, le taken in said cause, was 
fiied in the office of the clerk of this eourt, which deposition was 1n 
the words and figures following, to wit: 


*) 
e) 


() 


sy 
¢ Al 
é 


omitted per stipulation of 


Deposition of Truman B. Johnson. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. -In Equity. 


Davip D. OLiver, Comp’t, vs. HENRY 8S. CUNNINGHAM et al., Def’ts. 


It is hereby ee lated that the testimony of Truman Bb. Johnson 
may be taken on behalf of the defendants upon the annexed direct 
and Cross- ee before William H. sweet, Hsq., of Saginaw, 
Michigan 


ALFRED RUSSELL, 
Solr for Comp't. 
HENRY M. DUFFIELD, 
Sol’r for Def’ts, except the Robinsons. 
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the Cireuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


Davip D. OLiver, Comp 
US. 
Henry S. CUNNINGHAM, GARRET B. Hunt, JAcoB ESCHLEMANN, 
Calvin Haines, Philip M. Rannev, Henry M. Robinson, and 
George J. Robinson, Def’ts. 


Imterrogatories LO be administered LO Truma iB. Johnson, of Kast 
Saginaw, Michigan, a witness for all the defendants except the 
Robinsons, to be produced, sworn, and examined by and before 
William H. Sweet, of Saginaw, Michigan, onda the annexed 
stipulation : 


ae. 


1. What is your name, age, residence, and occupation ? 
2. Do you know the parties to this suit, or any of them; and, 
whom? 

3. If you state that you ‘are by occupation a land-looker, 
how long you have been in that business and whether you 
familiar with the value of mills and mill machinery. Declare ful 
and with particularity 

4. Are you acquainte .d with the Ossineke or Devil river property, so 
called, formerly belonging to David D. Oliver and when did you 
first become acquainted with it? 

o. If you answer the foregoing interrogatory 1 e athrmative, 

» whether you ever examined said property ; 1f so, for whom did 
It ; what sme of it did you examine ;‘did you 
scted with it; and, if so, how Kpeeee: 
? Declare fully and particular! 
a& map or a * dulecaties thereon the several . 
examined. 

De Bibat an ehatine S xaAmini o the eres you looked es 
to ascertain | ling pinea 
lands; and, if so, describe how you 

7. Did you make any minute or memo randum of the amoul 
timber you found upon said lands at the time of such examination 
if so, have you the same In your possession, and will you produce 

same and annex it t MIs your deposition ieee: you answer that 
you have not such memorandum— 

8. Do you aoe ees what amount of- standing pine and Norway 
timber you found upon said lands? If so, state the same and 
qualities of such timber. Declare particularly. 

9. State as accurately as possible the time when you made this 
examination. | 
LO. Dering this examination did you see any logs in the stream: 
if so, how mahy Ra meRe feet did you see, did you estimate the 
amount and quality thereof; and, if so, what amount of logs was 
there in the stream and on its | 


} } re 1 me 
1d other tim bel 


} 
A 
ee 
lOOK ed 


+i, , oO 
Loe same. 


banks, and of what qualities were the 
same; about how many logs would they average to the thousand 
feat? 
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11. Of the standing timber how many logs would there be to the 
thousand feet on an average ? 
12. What was the character and capacity of the stream, and the 


facilities of it for running logs; also its capability of 


134. running a sufficient supply of logs for the mill; was the mill 
In operation; if not, why was it shut down, and what were 
the mill hands employed in doing? 

13. Did you examine sections 19 and 20, town. 29 north, range 8 
east? If so, state whether the same! ais been cut over, and what, if 
any, standing pine timber. was left thereon, and its quality. Declare 
fully and particularly ? e 

14. Did you include in your estimate of standing pine hereinbe- 
fore referred to the amount standing on section thirteen, town. 29 
north, range seven east; and, 1f so, how much standing timber did 
you find on said section 15? 

Lastly. Did you know any other matter or thing touching the 
matter in question which may be a be he fit or advantage to the 
defendants above named? If so, declare the same as fully as if you 
were specially interrogated thereto. 

ide HENRY M. DUFFIELD, 


Sol’r for Def’ Ls, except Robinsons. 


Cross-ex. waived for the present. 


RUSSELL. 


In the Cireuit C ourt of f the United States for the Eastern District of 
Michigan. In Equity. 


Davip D. OLIvErR, Compl’ 


Us. 


Henry S. CuNNINGHAM, GARRET B. Hunt, JAcopn EscHLuEMANN, 


Calvin Siena M. Ranney, Henry M. Robinson, and Georg 
a Robinson, Def’ 


Deposition of ‘Truman J. Johnson, taken by and before me, Will- 
iam H. Sweet, of Saginaw, Michigan, on oath, this eleventh day of 
February, A. D. 1878, in the above entitled cause pending in said 
court, pursuant to the stipulation and upon written interrogatories 
hereto annexed. : 


The said TRUMAN Bb. JoHnson, first having been by me duly sworn, 
deposes as follows—that is to say : 


To the first interrogatory said witness says: My name is Truman 
B. Johnson; I am fiftv-four years old; I reside in East Saginaw, 
Saginaw county, Michigan; my occupation is lumbering, and for 
-many years ioe past I have been a land-looker by profession, in 
locating and estimating standing timber; have been in the lumber 
business for myself the most of the time since 1546. 

To the second interrogatory he says: I knew Henry 8. Cunning- 
ham, Calvin Haines, Philip M. Ranney, Henry Robinson, David D 
Oliver, and George Robinson; the other parties I do not know. 

Lo the third interrogatory said witness says: I have been in the 


a 


i 


ed 
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land-looking business asa land-looker since 1862. I am familiar 


with the value of mills and mill machinery, having built, bought, 
and sold mills and mill machinery in the State of New York, in 
Canada, Missouri, and Michigan from 1846 to 1873, and have advised 
others in the construction of mills. 
135 lo the fourth interrogatory he says: I was at one time, in 
August 7th, 1868, epee the first time I had much per- 
sonal acquaintance with 1 | 
To, the-fifth interrogatory he says: I examined the said property 
August 7th, 1868. I made that examination for Philip M. Ranney 
and one Evans, of Lockport, State of New York, and George and 
Kimer Haines, of Buffalo, New York. I examined the mill wn its 
surroundings; I did go upon the pine lands connected with it; I] 
examined it thorough enough to judge Very close ly to the vie 
of pine and its quality on all the lands on the accompanying map 
or D lat, as indicated by the shading. 
Witness here produces said map, which is hereto annexed and 
marked Exhibit “A.” 


To the sixth interrogatory said witness says: I looked State lands 
over especially to ascertain about the amount of pine there was upon 
them and the quality of the same. I went on all the section lines, 
and found all the corners, so that I knew all the time where I was. 
Then I circulated through the timber of each section by running 
from the section lines on each side of the sections. 

To the seventh interrogatory he says: I did make a brief memo- 
randum sufficient to report from with my memory then fresh with 
the matter. I have the memorandum in .my possession, and will 
produce it that it may be annexed to this my deposition. 


The witness here produces a paper, which is hereto annexed, 
marked “ Exhibit B.’ 


To the eighth interrogatory he says: | remember distinetly the 
amount of pine I found on the lands and its quality; the amount 
was fifty million feet, one-half Norway, one-half sap, pine; five per 
cent. uppers. 

To the ninth interrogatory he says: From August Ist to August 
15th, A. D. 1868. 

To the tenth interrogatory said witness saith: I did see logs in 
the stream at the time I made said examination. I did not estimate 
the amount; I did estimate the number of logs to the thousand feet 
to be six, and the quality would average one ee cent. below com- 
mon. I told George B. Robinson of my estimate of the logs, and he 
sald I was right the way 1¢ had been inspected at that time. 

To the eleventh interrogatory he says: About five and a half logs 
to the thousand feet. 

To the twelfth interrogatory he says: The capacity of the stream 
was small. Its character was not good on account of its smailness 
and its being’ sandy and an insufticien icy of dams and water, which 
make the facilities for running logs very bad. The capability for 


running a sufficient supply of logs for the mill is bad, on account of 


Boum 
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the smallness of the stream and lack of water, unless in a very wet 


season; and also insufliciency of dams and only a small temporary 
boom at the mouth of the river only large enough to hold logs 
enough to keep the mill running two or three days at atime. The 
mill was a part of the time in operation when I was there. It was 

shut down because there were no logs in the boom. All the 
136 men had to turn out from the mill to run logs every two or 

three days; consequent tly the mil] had to be shut down at 
such times of running logs. | 

To the thirteenth interrogatory he says: I did examine sections 
19 and 20, town. 29 north, of range S east. All the large and good 
pine timber had been cut off of both the sections, and there was 
left on the ground about makt Pees torr thousand feet of five per 
cent. pine on each. 

To the fourteenth interrogatory he says: I did not include the 
pine on section 13, town. 29 north, of range 7 east, In my estimate 
of the other timber. 

To the last interrogatory said witness says: I would say that there 
was only a circular-saw running in this mill if IT remember, but 
there was nearly all the machinery on the ground for a gang-mill 
under cover, but there was no frame up for it or timber out for it. 
The lumber track from the mill to the dock was very poor and in 
bad shape, and there was only dock-room enough for about one 
vessel load at a time. The lumber was pack piled and. thrown out 
in almost all shapes to get it out of and away from the mill. I esti- 
mate the mill.to be worth in its then present condition sixteen thou- 
sand dollars, and in my estimate of pine that part of the land in 
sections five, six, seven, and eight I did not examine. Parties for 
for whom I looked said they were satisfied with the amount of pine 
on those sections, and that it was unnecessary for me to go to those. 
The amount reported to me on those sections by the parties who 
sent me and others whom I enquired of, and which was conceded 
by all parties, was six million feet, which amount and quality I put 
1n my estimate of 50,000,000 on the whole lands. 

Sections 2, 10, 11,12, 15, and I4are pine plains and seelind but 
little of value on them, and which had been cut off several years 
before I examined the lands. 

All those sections or parts of sections on the plat, “ Exhibit A,” 
marked with a red cross, I did a estimate, but took it from others, 
and is the six million feet I have before spoke n of herein. 

The shaded lands marked sith «i blue cross on the map, “ Ex- 
hibit A,” had been lumbered or partially lumbered. I consider 
from the smallness of the stream and the distance the timber was 
from the stream and the quality of the timber the timber to be worth 
one dollar per thousand feet stumpage. 


T. B. JOHNSON. 


Sworn to and subscribed before me, this 11th day of February, A. 
DD. 1878. 
| WM. H. SWEET, 
Notary Public in and for Saginaw Co., Mich. 


= > 
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STATE OF MICHIGAN, | _. 

Saginaw County, f spe 

[, the subscriber, the person named in the foregoing and annexed 
stipulations, do hereby certify thaton the eleventh day of iebruary, 
A. D. 1878, at my office, in Saginaw, Michigan, appeared Truman 
B. Johnson, the witness named in said stipu ation, and I then and 
there publicly administered to the said Truman b. Johnson an oath ; 
that the answers given by him to the interrogatories proposed to 
him in the cause mentioned in said stipulations should be the truth, 

the whole truth, and nothing but the truth; and “is being 
187-144 sworn each of the interrogatorics annexed to said stipula- 
tions was separately and distinctly read to him,and he was 

examined by me touching the matters therein referred to, and 
upon such examination the said ‘Troman B. Johnson testified in the 
manner and form as is set forth in his deposition above set forth ; 
that the — annexed hereto and marked, respectively, Exhibit A 
& B, were produced by said witness on said examination, and hereto 
ee ai by me. 

Dated 11th eb’y, L878. 

W MI. H. SW EET, Comm’. 

| Exhibits A & Bto testimony of ‘T. B. Johnson, note of issu 
March term, 1578, order for leave to file supplemental bill, ah. 
poena on supplemental bill, marshal’s return, precipe for appear- 
ance for Fowler e al.. order tor appearance of Fowler et al., & note 
of issue, June term, 1875, omitted, per stipulation of counsel. | 


)}- 


145 And afterwards, to wit, and now, on this day, that Is to say; 

on the 15th day of July, A. D. 1878, the defendants, Fowler, 
Merick, and lyon, filed therr joint and several answer to ihe COM)- 
plainant’s supplemental bill, which answer is in the words and fig- 
ures following, to wit: 


Joint and NN veral Answe 2 of D fern ants, Fowl Ps Me rick, and Lyon. 


The Cireuit Court of the United States for the Eastern District of 
Michigan. e~ Mquity. 


The joint and several answer of Eldridge M. Fowler, Eldridge G. 
Merick, and Isaae L. Lyon, of Detroit, to the supplemental bill of 
David D. Oliver, complainant, is as follows: : 

l. As to the first paragraph of said supplemental bill they Say 
that they admit, upon information and belief, that said complain- 
ant filed an original bill in this court against Henry 8. Cunning- 
ham, Garret B. Hunt, Jacob Eschlemann, oo N. Ranney, Calvin 
Haines, George J. Robinson, and Henry M. Robinson, for the gen- 
eral purpose stated in said first paragraph, but they do not admit that 
the averments ot said bill are corre etly recited in sald paragraph, 
nor do they admit that the facts alleged in said original bill or re- 

cited in said first paragraph are true. 
They admit, upon information and belief, the allegations of the 
second paragraph of the said supplemental bill. 
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3. They admit that in October, 1874, these defendants negotiated 
for and purchased certain of the timber upon the lands referred to 
in the third paragraph of said supplemental bill, and that they re- 
ceived from the said Garret B. Hunt a contract of sale and convey- 
ance of part of the timber so purchased, which contract and convey- 
ance was ratified and confirmed by the said Henry 8. Cunningham, 
George J. Robinson, Calvin Haines, and Philip M. Ranney ; that 
they also received from said Cunningham a like conveyance of the 
timber upon the lands referred to in said bill as the Preston lands, 
in which the said Robinson, Haines, Hunt,and Ranney also joined, 
and that substantial copies of said instruments dre attached to said 
bill and they show that the consideration of the timber so pur- 
chased was.the sum of forty-six thousand dollars. 

4. They deny that the consideration for the purchase of said tim- 
ber was omitted for the purpose ol keeping the same secret from 
said complainant; they admit that the statement in the fourth par- 
agraph of said bill as to the mode in which said consideration was 
paid or secured to be substantially correct, and they show that said 
notes were payable to the order of said Hunt; that the said cash and 
said notes given in consideration for the aforesaid timber were de- 
livered by these defendants to D. Bb. Duffield, agent for Hunt. 
Whether the same ever went into the possession of the copartner- 
ship of Robinson, Haines, and Ranney, as alleged in said bill, these 
defendants have no knowledge and leave complainant to his proofs 
in respect thereto. 

). These defendants deny that they purchased said timber with 
full notice of complainant’s pretended claim to the same or to the 
lands referred to; they have no knowledge as to the filing of a lis 
pendens, as alleged in the fifth paragraph of said bill, and leave com- 
plainant to his proots mn respect thereto. They deny that they 

had actual notice of the filing of complaimant’s original 
146 bill or the contents thereof, as alleged In the fifth paragraph 

of the said bill. They show that, as they are advised, even 
if a lis pendens was filed, as alleged by complainant, the same would 
not operate as notice to these defendants in such a manner as to 
affect their rights under the aforesaid purchase of said timber, and 
they deny that they received or had notice either by conversation 
with Cunningham, Haines aud Company, or any other person, of 
the claim made by complainant in his original bill before the pay- 
ment by them of the consideration of the aforesaid timber. They 
admit that lumbering operations had been conducted by them upon 
said lands and that a considerable quantity of logs had been cut, 
some of which still remain upon said land. 

6. And, for further answer, these defendants say, that they ad- 
mit that, as alleged in the first. paragraph of complainant’s original 
‘ bill, about the month of November, 1866, said complainant executed 
and delivered to said Hunt, Eschlemann, and Cunningham a pur- 
chase-money mortgage of a portion of the lands hereinbefore refer- 
red to, the lands covered by said mortgage being more fully set forth 
in Exhibit “A,” attached to the original bill filed in this cause, and 
that complainant was seized of, or claimed to be seized in fee of, said 


¥ 
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lands, and that he also held a contract for the purchase of certain 
other lands, known and referred to in said bill as the Preston Sendo 
upon information and belief sets deny that the value of said lands, 
including the improvements thereon, is oni stated in said bill, 
and aver that said lands are of much less value than 1s therein al- 
leged. 

These defendants have no personal knowledge respecting the 
matters set forth in the fifth, sixth, seventh, and eighth paragraphs 
of complainant’s original bill. Upon information and belief they 
deny that the allegations of fraud contained in the said seventh 


+ 
beers 


8. These defendants admit and show that at or about the time 
mentioned in'the ninth paragraph of said original bill said com- 
plainant executed and deliver d to said Hlenry S. ( unningham a 
conveyance of a portion of the lands mentioned in said complain- 
ant’s bill, and that said complainant also executed and delivered 
sald be ryham a transfer of whatever title complainant had 
LO said Preston lands Ss, and that the effect of sald CONVEVANCEe and 
transfer was to vest in said Cunningham the legal title to said 
premises, subject to the claim of said Preston, and also subject to 
whatever prior incumbrances then existed upon the rest of said 
lands. These defendants have no kno wledge as to whether any 
written agreement was entered into between said Cunningham and 
said complainant, Oliver, respecting the object of the transfer of said 
ands; but they show that,as they are informed and believe, and so 
charge the fact to be, that said transfer was for the purpose of en- 
abling said Cunningham to sell said property so as to pay the debts 
ue to himself and others interested with him, as alleged in the 
ar . of said complainant’s bill, if the said property 
should produce sufficient therefor, and in case a greater sum was re- 
alized, then the surplus was to be accounted for to said Oliver; they 
show, as they are informed and believe, that it was the understand- 
ing between said Oliver and _ said ptadirwes oc that said property 


i 
1o}t he old 11) ) V7 19 T)? y° 
1h) il AIK PUPIL GL clliy Manne i 


12 eemed most advisable by the said 
& nningham or those with whom he was associated, and that 

{ ] ° ? Bg 1] t | 4 x 
147 the said Cunningham had full authority to sell either the 
lands thems Ives or the timber the eon, aS he should deem 


most advisable. 
These defen ley yy 4 ly « a rV< 1 , \« lk wi wledoe yr HPA t] yy , 
( cerendahts have No persohali KnNOowleage NOF are they 1n- 


formed except by the allegations of said bill respecting the matters 
alleged In the twelfth and thirteenth paragraphs of said original 
bill, and therefore leave complainant to his proofs in respect thereto. 

10. These defendants have no personal knowledge respecting the 
matters alle Le | in the fourteenth paragraph of said bill, but upon 


information and belief bey show that the contract referred to as 
bh the understanding and 


Exhibit “ H” was in strict accordance. wit! 

agreement upon the part of said Oliver, said Cunningham, and 

Robinson, Haines, and | 
11. Upon information and belef these defendants admit that 

Cunningham conveyed acertain portion of the property in said bill 

referred to to Robinson, Haines, and Ranney, but they have no per- 


11—214 
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sonal knowledge as to whether such conveyance was made with or 
without Oliver’s consent, and therefore leave him to his proofs in 
respect thereto. Neither bave they any personal knowledge as to 
whether said Robinson, Haines, and Ranney paid any consideration 
for said property, or whether they have paid or discharged any of 
the debts and obligations of Oliver to Hawkins, as alleged in the 
fifteenth paragraph of said original bill, and therefore they neither 
admit nor deny said allegation, but leave complainant to his proofs 
In respect thereto. 

12. As to the sixteenth paragraph of said bill these defendants 
say that they admit that said Robinson, Haines, and Ranney entered 
into the possession of said premises, and that they, with said Cun- 
ningham, have carried on business there, but they neither admit 


_— 


nor deny the other matters in said paragraph, and therefore leave 
complainant to his proofs in respect thereto. 

Lo. Upon information and belief they deny that the mortgages In 
the said bill referred to, and especially the first mortgage executed 
by Oliver to Hunt, Eschlemann, and Cunningham, have been paid, 
or was paid betore the present bill was filed, out of the profits of 
said land as therein alleged; they have no knowledge or information 
respecting the other matters alleged in said paragraph, and there- 
fore leave complainant to his proofs In respect to the same. 

14. They admit that a deed of conveyance was produced by said 


Cunningham to the Preston lands, as alleged in the eighteenth para- 


erap of said original bill, but they are not informed as to the party 
by whom the consideration therefor was paid; that as they are in- 
formed and believe the interests which said’ Oliver originally held 
under the Preston contract had become forfeited, and that the deed 
obtained by Cunningham from Preston vested in said Cunningham 
the absolute legal title to said Preston lands. They have no per- 
sonal knowledge respecting the other matters set forth in said 
paragraph, and therefore leave complainant to his proofs in respect 
thereto. 

15. They have no knowledge or information except as derived 
from said original bill respecting the matters alleged in the nine- 
teenth paragraph thereof, and therefore neither admit nor deny the 
same, but leave complainant to his proofs. Upon information and 
belief they deny that the sale by Cunningham to Robinson, Haines, 

and Ranney was fraudulent, as alleged in said bill, and upon 
148 information and belief they deny all the charges of fraud in 
said complainant’s original bill. 

16. And for further answer these defendants show that on or 
about the eighth day of April,.1869, the said Garret B. Hunt and 
Jacob Eschlemann, then holding the entire interest in the mortgage 
referred to in said complainant’s original bill as having been exe- 
cuted by him to Hunt, Eschlemann, and Cunningham, filed their bill 
in this court against the said complainant, David D. Oliver, Sarah 
Ann Oliver, his wife; George J. Robinson, Calvin Haines, Philip M. 
Ranney, and Henry 8. Cunningham, who are defendants in said 
original bill, filed in this cause for the purpose of foreclosing the said 
mortgage; that said foreclosure bill was taken as confessed by 
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all the defendants therein except the rey David D. Oliver and 
Sarah Ann Oliver, who filed answer thereto; that the said David D. 
Oliver also filed in said suit a cross-bill ead the said Hunt and 
Eschelmann, and also against said Cunningham, Ranney, Haines, 
and Robinson; that in both said answer and ecross-bill the said 


Oliver alleged and charged substantially the same facts that are 
charged and alleged 11 ) his original bill in this eause; that the va- 


lidity of said ror aanOne ley mortgage, pa whether the same had 
been paid and discharged and the right of said Hunt and Eschle- 
mann to foreclose ge same was distinctly put in issue by said an- 
swer and cross-bill; that the said Hunt and Eschlemann and the 
other defendants shone in said cross-bill filed their answer thereto, 

id that the same facts, rights, and interests substantially were liti- 
gated in said foreclosure suit by them under said answer and cross- 
bill, which are contained in and are now sought to be litigated by 
the said Oliver in his original bill filed in this cause; that proofs 
were taken in said foreclosure suit and such proceedings 1 ther rein had 
that afterwards, to wit, on or about the twenty-third day of Decem- 
ber, 1872, a final decree was entered in said cause, wherein it was 
ordered, adjudged, and deereed that the defendant in said foreclosure 
suit pay to said Hunt and Esch secon the complaina nts therein, 


the sum of forty-seven thousand four hundred and ninety-five dol- 
lars (S47. L195), the amount found ws the court to be due upon their 
said morte ive with Interest and costs, on or before the 2 4th d: Ly of 
June, 1873, and that in defa am thereof the mortgaged premises men- 


tioned in said bill being the same premises refe orad to by complain- 
] 


ant in his original bill filed in this cause and deseribed in said de- 
cree, or so much thereof as should be sufticient to raise the amount 
due to said Hunt and. Eschlemann, be sold at public auction by a 
uaster of this court at any time after said 24th day of June, Ac D: 
1875; that the said Hunt and Eschlemann have Jeave to purchase 
at such sale, and that the master execute a deed to such purchasers. 
And it was further ordered, adjudged, and decreed that the said 
Oliver, and all persons claiming or to claim under him, or under 
any of the defendants in said foreclosure suit, be forever barred and 
fore closed ot and from all equity of redemption and elaim of, In, 
ne to said mortgaged premises, and every part and parcel thereof, 
nd that the pure ‘hasers at such sale be let into possession thereof, 
nos that the parties to said foreclosure suit who should be in posses- 
sion at the time of said sale deliver possession thereof to the pur- 
chaser or purchasers on production of the master’s deed and certified 
copy of the order confirming the sale after said order had become 
absolute. 

149 17. That the said defendants in said foreclosure suit did not 
pay the amount of said decree, and that the said Hunt and 
Mschleman, under and by virtue of said decree, caused the mort- 
gaged premises to be advertised for sale; that while said sale was 
pending, and in or about the month of July, 1875, as defendants are 
informed and believe, the said Oliver made application to the court 
to stay and enjoin said sale; that said application was based upon 
substantially the same facts which are alleged in said complainant’s 


Aci aaa ani kdb 


In and to said premises or any part thereof, an 


‘defendants, they say that, the 
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original bill filed in this cause; that, after hearing said application, 
and after due consideration, this court denied the same, as by records 
and files in said foreclosure suit more fully appears, and to which 
these defendants beg leave to refer; that subsequently, and on or 
about the 28th day of August, 1878, said mortg: ige d premises were 
sold in accordance with said decree for the sum of about fifty thou- 


six hundred and ninety-nine and 54%; dollars ($50,699.44) ; that the 


} 


said Garret B. Hunt beeame the purchaser at said sale: that the 


i 


master’s report of said sale was duly filed in aceordance with the 


rules and practice of this eourt. and that afterwards. to wit. on or 


about the eighth day of May, eps an order was entered by the 
court in said cause confirming said master’s report of sale, as by. the 
records in said foreclosure suit more fully appears, seer to which 
these defendants beg leave to refer as a part of this answer; that 
as these defendants are advised and insist the said pen in said 
foreclosure suit finally and conclusively determined all the matters 
in litigation.in said cause, and which are the same njsiaa sought 
to be litigated by comp purses ant ie said original and supplemental 
bill, and that said decree is a bar to the prosecution of said original 
and supplemental bill against sty defendants : hat maid decre 
and the sale thereunder, as these defendants are advised, were in 
all respects regular and according ‘to the rules and practice of this 
court; that the same were valid, and that the said sale under said 
decree operated to convey tosaid Garret B. Hunt, the purchaser as 
aforesaid, the absolute title to the premises therein described, and 
also under the said decree and sale ally et claim, and title of the 
said Oliver of, in, wort to the said mortgaged premises were forever 
barred and foreclosed, and that he has now no right or title or claim 
t | ‘ 
ants, by their purchase of the timber upon sai 
said, obtained a complete and valid title, and that thes v are not ac- 
countable to said Oliver for said timber or any part thereof; that 
said purchase was made by them without any actual notice of the 
claim made by said Oliver under his original bill ; that the said pur- 
chase was [made] by them in good faith, and that they have actua 
paid the purchase price of said timb he sum of about four- 
teen thousand dollars, for which they gave 
As to the timber upon the so-called ‘Preston land purchased 
legal title LO said lands being in the 
said Cunningham, the vendor, said timber, as hereinbefore appears, 
and as appears by said complainant’s spies = eee defendants 
having purchased: the same in good faith d having paid the con- 
sideration therefor without notice of the claim of Sal 2 Oliver, de- 
fendants also obtained a valid title to said timber by their r purchase, 
and are not accountable to said Oliver. | 
They further show that upon the case made by said complain- 
ant, as these defendants are advised, and therefore submit, that even 
if the said Oliver is entitled to maintain his original bill 
150 =against the defendants therein named he 1 is not entitled 
maintain said supplemental bill against these defendants or 
to call upon them to account for said timber ; that whatever ‘remedy 


| 
i 
. > } | 
their nevcotiable notes. 


7 
Dy these 
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he has in the premises is against said defendants in said original 
bill and not against these defendants under said supplemental bill ; 
and, further answering, these defendants submit that the said com- 
plainant hath not in and by his said supplemental bill made or 
stated such a case as doth. or ought to entitle him to the relief therein 
prayed foras against the defendants and they hope to have the same 
benefit of this defenceas if they had demurred to said bill, and pray 
that said bill may be dismissed, with costs in favor of these de- 
fendants. 
I. L. LYON. 

KE. M. FOWLER. 
: | KK. G. MERRICK. 
MOORE, CANFIELD & WARNER, 

Sol’rs for De fe ndants. 


MAsTERN District oF MICHIGAN, | 
Wayne County, 


On this 15th day of July, 1878, personally appeared before me 
Eldridge M. Fowler and Isaac L. Lyon, and being duly sworn did 
each depose and say that they have heard read the foregoing an- 
swer by them subscribed; that they know the contents thereof, and 
that the same is true of their own knowledge, except as to the mat- 
ters therein stated to be upon information’and belief, and as to those 
matters they believe it to be true. 
| JAMES D. WEIR, 
Notary Public, Wayne County, Michigan. 


Eastern Districr oF MICHIGAN, | __- 

Wayne County, | aah 

On this thirteenth day of July, 1878, before me, a notary public 

in and for said county, personally came Eldridge G. Merick, who 

being duly sworn does depose and say that he had read the forego- 

ing answer by him subseribed, knows the contents thereof, that the 

same is true of his own knowledge, except as to the matters therein 

stated to be upon upon information and belief, and as to those mat- 
ters he believes it to be true. 

EK. H. FLINN, 
Notary Publie, Wayne Co., Michigan. 


Kndorsed: 1640. Cireult court of the United States for the 
astern district of Michigan. In Equity. David D. Oliver, compl’t, 
vs. Elbridge M. Fowler et al. Def’ts’ answer to supplemental bill. 
iled July 15th, 1878. A. Mandell, el’k. 

151-158 | Notice of motion to Suppress testimony, bond for secur- 
ity for costs, proof of service of answer to supplemental bill, 
order to discontinue supplemental bill, order amending order to 


discontinue supplemental bill, receipt for costs on discontinuance of 
supplemental bill, order denying motion to suppress testimony of 


Geo. J. Robinson, stipulation to extend time to take testimony, 
notes of issue, Nov. term, 1878, & M’ch term, 1879, omitted per stip- 
ulation of counsel. | 
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159 And afterwards, to wit, on the 15th day of May, A. D. 

1879, a certain petition was filed in the office of ike clerk of 
this court, which petition was in the words and figures following, to 
wit: 


Petition of Henry ». Cunningham. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. in Equity. 


Davip D. OLIveR, Complainant, 
VS. 
Henry 8. CUNNINGHAM, GARRET B. Hunt, Jacosp EscHLEMANN, 
Philp M. Ranney, Calvin Haines, George J. Robinson, and Henry 
_M. eng De fendants. 


The petition of Henry $8. Cunningham gr pas! repre- 

sents to this honorable court that on the 29th day of April, A. D. 
1878, your petitioner filed in the district court of the United States 
for the northern district of New York, in bankruptey, his voluntary 

--petition, praying that he be adjudicated to be a bankrupt 
160 and be decreed to have a certificate of discharge from all ot 

his debts provable under the bankrupt act. , 

2nd. That afterwards, on the 50th day of April, 1878, your peti- 
tioner was duly adjudicated a bankrupt, as will more fully appear 
by the order of adjudicatian thereof, a certified copy of which is 
hereto annexed, marked Exhibit “A,” to which your petitioner 
prays leave to refer. | 

rd. And that afterwards, on the 25th day of June, A. D. 1878, 
one Charles H, Schad, of Niagara co., N. Y., was appointed and duly 
qualified as assignee of your petitioner, and an assignment of your 
petitioner’s effects was made to him, pursuant to the provisions of 
the statute in such cases made and provided. 

4th. That afterwards, and on or about the 9th day of August, A. 
D. 1878, David D. Oliver, the above-named complainant, filed in 
said bankrupt court his proof of debt against your petitioner, a cer- 
tified copy of which is hereto annexed, marked Exhibit “ B,” to 
which your petitioner prays leave to refer. And the register in 
bankruptcy having charge of the matter received the said proofs 
and allowed the said debt in favor of the said — alnant. 

oth. And that afterwards, on the 25th day of April, A. D. 1878. 
your petitioner filed in said cause in bankruptcy his gr yor or ap- 
plication for a pater 2 pursuant to the provisions of title 61 of 
the Revised Statutes of the United States Bankruptcy. And that 
thereupon an order was entered directing all creditors of your peti- 
tioner to appear on the 17th day of June, 1879, and show cause why 
a discharge in bankruptcy should not be granted to your petitioner, 
a true copy of which order is hereto annexed, marked Exhibit “CG,” 
to which your petitioner prays leave to refer. 

6th. That your petitioner is Henry $8. Cunningham named in the 
title of this paper, and that said David D. Oliver, who has proved 
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-his debt in bankruptcy against. your petitioner, is the David D. 
Oliver, complainant in the title of this paper. 

ith. Whereof your petitioner prays that the said David D. Oliver 
be not allowed to prosecute to a final Judgment the hereinbefore 
entitled suit against your petitioner until the question of your peti- 
tioner’s discharge shall have been determined. And that said suit 
may upon this application of your petitioner be stayed to await the 
determination of the court in bankruptey on the question of your 
petitioner’s discharge, and that said David D. Oliver be not allowed 
to maintain the hereinbefore entitled suit against your: petitioner, 
but shall be deemed to have waived all right of action against him, 
and: that all proceedings in this suit already commenced against 
your petitioner shall be discharged and surrendered, and for such 
other relief as to your petitioner’s case may need and to the court 
shall seem just. 

And your petitioner will ever pray, «ce. ) 

HENRY 8S. CUNNINGHAM. 
Dated May 8th, 1879. 


STATE OF New York, - 
Northern District of New 3 ork, ( ounty of krre, J 


On this Sth day of May, A. D. 1879, before me, the undersigned 
notary pubhe in and for said county, personally appeared the above- 
named defendant, known to me to be the person who has sub- 

—seribed the foregoing petition, and made oath that he 
161-165 had read the said petition by him subscribed and knows 
the contents thereof, and that the Sale is true of his OWT] 
knowledge except as to those matters therein stated upon informa- 
tion and belief, and that as to those matters he believes it to be 
true. 

| SEAT. | GEO. STARR POTTEN, 

Notary Public in and for ri County, New York. 


[ Exhibits A, B, & C to petition of Henry S. Cunningham & order 
continuing motion to open proofs omitted per stipulation of coun- 


sel. | 


1653 And afterwards, to wit, on the 5th day of June, A. D. 1879, 

a certain motion and affidavit were filed in the office of the 
clerk of this [court]; which motion and affidavit were in the words 
and figures following, to wit: | 


*r SE Sai Pairs et tortie et ete seek eoeet Set Reppert a: ga hint he ’ . ses nie eee. 
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166 Motion to Introduce File No. 1408, with Affidavit. 


In the Cireuit Court of the United States for the Eastern District of 
| Michigan. In Equity. 


Davip D. Oniver, Complainant, 
US. 
Henry S. CUNNINGHAM, GARRET B. Hunt, JAcop ESCHLEMANN, 
Calvin Haines, Philip M. Ranney, George J. Robinson, and Henry 
M. Robinson, Defendants. 


STATE OF MICHIGAN, | 
County of Wayne, if 
Henry M. Duffield, being duly sworn, deposes and says that he is 

the solicitor for the defendants, Hunt and Eschlemann, and has 
been such since the commencement of this cause; that he was also 
their solicitor in the above cause pending between them and the 
same complainant in this court, numbered 1408. Deponent further 
says that he had charge of the taking of the testimony in behalf of 
said defendants in this cause; that 1t is his very strong impression 
that on the taking of said testimony he offered in evidence the files, 
pleadings, deposition, and records, comprising all the papers filed in 
the cause number 1408, particularly described in the annexed mo- 
tion, but that the transcription of the minutes of testimony in this 
cause do not show any offer of said evidence by him; that this 
deponent first discovered said omission on the 28th day of May in- 
stant, and immediately applied to Alfred Russell, Esq., solicitor for 
the complainant, to stipulate to the admission thereof, but to Ins 
surprise Mr. Russell refused so to do. Deponent further saith that 
under the answer of the defendants, Hunt and Eschlemann, In this 
cause, he believes that said evidence is material and necessary for 
said defendants, Hunt and Eschleman, and that without the same 
they cannot safely proceed to a hearing of said cause. 


HENRY M. DUFFIELD. 


Ss: 


Subseribed and sworn to before me this 22nd day of May, 1879. 
CHAS. FLOWERS, 
Notary Public, Wayne County, Michigan. 


In the Cireuit Court of the United States.for the Eastern District of 
Michigan. In Iquity. 


Davip D. OLIVER vs. HENRY S. CUNNINGHAN ée al. 


And now come the said defendants, Garret B. Hunt and Jacob 
Eschelmann, by Henry M. Duffield, their solicitors, and move the 
court for an order in the above-entitled cause, either— 

1. That the time for taking proofs in this cause may be opened 
and extended a sufficient length of time to enable the said -defend- 
ants Hunt and Eschlemann to examine Addison Mandell, Esq., 

register of this court, as a witness to prove the files, deposi- 
167 tions, pleadings, decrees, orders, and findings in his custody 
as such register, belonging and pertaining to the cause pend- 


ee 
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LOS. wherein said Garret B. 


bered 1] 


Hunt and Jacob Eschleman are complainants, and David D. Oliver, 
] { | TA 


. aS 7 } ' c? : ; 
Sarah Ann Oliver, and the defendants above named, except Henry 
M. Robinson, are defendants, and also in the eross-bill or suit aneil- 


1 | . L\ 
} } } ' 1 7 rT) RE. 
‘) ‘ f } } t } Ta" > ye? " a | T " 4 > Oa } 
plainan and thie avoOVe-Nnamedad aeiehdants, ¢ XCept Henry M. hobin- 
‘ } loafey J] \T } | | | } } ’ 4 y 4 vy, ‘ds 
Son, are GefenaantS, and tnat Salad pte L111o pDroceeadlhes, recoras, 
| ; < ; 

a a) >| Y) } : C7 } } U7 ‘ v7] \ ] Tee Wisk 1} ’ Ba } ’ >ff ry | ‘ ] 
mwe., WHeN sO proveh DY Sal1dqd AdGdISOnN Wiandell, Mav be oTfered and 
be ’ ey & “a ae 1 : } er .% } : - 
introduced in evidence in this cause, and read on the nearing 
thnereoi: or, 

) ry. | yr } ] } ] T ev a . - 1 7 — ~ 
hat these defendants may have leave to prove the aforesaid 

) ae = eee ct St ee one 
Tie PreCagdimhes, TECOLras ana aepr SILIONS aS @XhibdDits at the leariIng of 
: a | 17} > " ; | " } 7 ¥ + ee . ie nail | 
ti] use, ACCOralmnye to the practice | . i) Case nade Ana provided, 
by i] j ’ . | ' rixy . -: Pe. as 
IOP the PeasoD Led 1Nn the amdavit Witik flied, Chis motion Is 
Dasead UPON th reco!) ‘ | ( 11) Lis ise aha the atmaavit O 
j A 4 ’ ] 
tlenry M. Dut ii fh With vied 

y >?) 7 ] 4 . i ‘> ] ] 
rieasSe take Notul bhat no 3; DvD lis dav entered in the 

1 » } i . . ' . ' . ? ‘17 ’ 
ADOVe-@HLLILICd Cause, OL WHICH. tlie LOLs OWS I8 a true copy. based 

A 64 , 
Be } a | ‘ > } . << . tT 
upon an atdavilt. Witv a CO} OU arc herewith Sel ved, 
i 4 4 

. \ ] . | % a | ; } a6 | . ow ; ta. ce , ‘ So a ] >i? 
and that the sam: Willi De Called UPTOr iringe on Monday, the 26th 
] {* T “ee F oe - ; . ‘y ; ] a : Be as 
day of May instant, at thre pening oT rt on said day, or as soon 
thereafter as counsel can be heard 

*4 Cpe) ] 1 aa) 

Detroit. May Ath. Lots. 

[ENRY M. DUFFIELI 
ri iuiN TA ) i JU I 1LD., 
oe AA, ‘ 
STATE OF MICHIGAN, | 
Clounty of} Wa 
4 > > | , | } V7 ] 

George b. Khemick, belng@ du : mn, adeposes and says that on 
TY ; Pentre i} iS Be j \] We 7 O Pm MITD ] rho ; . oe . wh ahcinmiice 

rursaay, [i¢ LA GES H Ui vic Cure 3 ClLYCU WApers, WhoICh were 

‘ | 
; . i er j ty) _ va. > + | ' 'f.. ] 
true copies ot the with aihnaa Mmovon, ana notice, upon Alfred 
A 
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Russe a | St] L, oul I i i 3 i 4 cif iti}? bhla { ene LUDO) Alfred ry. Hawes. 
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5 NA } aK 4 , ] 1} ] yf tT } , Wis 4 se ’ ‘ : ‘ id 
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GO. B. REMICK. 
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Subscribed & sworn te before me this 23rd day of May, A. D. 

) 7 
1S79 
INO. A. WEIR 

ce. o hee. sity, 

. oo he A agile 177 / ae r. o . 

Not i f 4 rH f fie Counti., Michigan. 
> a 1 H . > 7y 7 A = , ws AA; a ~ f . - 
kendorsed: 1640 ‘e) reult court, . Gist. OF MIcn, In equity. 
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David UW. Uliver, co pt, 7 fien! ia] onam, det Motion & 

af ] ' ee i a ] | oi 8 | “7 } ) ale Ba 

att t reed A filed june Ob, idid Caraves Gep \ Ci K 

i XY j 1 { mw Wl, > whe } i 14 +1} F 1{ 

LGS Note of issue for Noy. tel Ld, omitted per stipu ation 
4 
| 
O udsel 
j Liil | 


At a session of t cireul 
Casterh district ot M ichigan, cont 
journment, at the district court-1 


12— 


to say 
the United States for the 
eld pursuant to ad- 


OO), in the city of Detroit, On 


Inued and 
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Thursda y, the fifth day of June, in the year one thousand eight hun- 
dred and seven ty-nine. 

Present: Honorable John Baxter, circuit judge; Honorable Henry 
b. Brown, district judge. 


Davip D. OLiver, Complainant, ) 
HENRY 8. CUNNINGHAM, GARRET B. Hunt, Jacop } In Equity. 
Kschleman, Philip M. Ranney, Calvin gies ig | 
J. Robinson, and Henry M. Robin , Defendants } 


4b ; : ~ : . 4 ee : ‘ ] 

This cause now coming on to be heard on the motion of the de- 
fendants. Garret Lb. Hunt and FACOR SCH EN for leave tO prove 
ind findines as exhibits 


— 


> {* ] — la) ; : t nan ' 

trie Tlies, picaainge’s, recoras, ANd Gepositions 
P| ‘ A 

} ] a . ] . = Same .*) a _39 _~ T | > ] | i > > 

belonging and pertaining to cause numbered 1405 1n this court, at 

oy 


according LO the grat Ice O] this eourt. 


Le heal Weg oO] eee Cause, and 
] - : 
nplamant and 


) 
in Which suit numbered 1408 David D. Oliver is eo 

b. Hunt, Jacob Eschelman, Philip Ranney, Calvin Haines, 
George J. Robinson, and Henry 8. Cunningham are defendants, and 
after bearing Mr. H. M. Dufheld,of counsel for said defendants, 
Hunt and Eschelman, in support of said motion, and Mr. Burton 
and Mr. C. I. Walker, of counsel for econ !plainant, in opposition 
thereto, and said motion having been duly conside red, it IS orde red 


~ 


that said motion be, and the same is hereby, oranted exeept as to 


] +7 of : A el 1; : mnarie «A ++] : cl 
such porulon, If any, Of said Tie S, prcadadings, records, Gepositions, ana 
findings as Tay by law be Incompetent to be so proved. 


, 


Judge Brown d 


~—_—~~ 


ld not partic] pate In apove proceeding. 


| 


proceedings against Haines & Cunnine- 


= 
— 
a 
—~ 
—ons 
~~ 
~~ 
cewe 
~ 
— 
~ 
~ 
— 
- 
— 
as 


ham, petition ot ¢ i. 3. Hunt for stay, stipu lati 1 as to hearing, 
&e., decision upon petition for stay, order denying petition of Hun 
for stay, note of issue, M’eh term, LOodY, certified copy of order, NC., 
f D.C. U.S. N.D. of N. Y., permittin 2 prosecution of this segs oat 
Haines & Cunningham, petition of Haines for stay, pe tition of Cu 
nine for Siem Sasa hnying petitions of Haines & Cunningham 
for stay wine & continuance, & hearing & submission omitted 
per stip ulation of counsel. | 
| 


7 And afterwards, to wit,on the 19th day of April, A. D. 1880, 


a Cf rtain decision by Judge Withev Was filed in the othee of 
the clerk of this court, which decision was in the words and figures 


following, tO wit: 
The Cireuirt Court of the United State- for the Eastern Distriet of 
Michigan. In Equity. 


Davip D. OLiver, Complainant, 
VS. 

Henry 8. CUNNINGHAM, GARRET Bb. Hunt, JAcop EscHELMANN, 
Calvin Haines, Philip M. Ranney, George J. Robinson, and Henry 
M. Robinson, Defendants. 

Decision April 17th, 1880, by 8. L. Withey, district judge western 

7 district of Michigan. 
This is a bill to set aside a conveyance of the property in question 


t 


ply) 
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made by complainant to the defendant, Cunningham, which, it is 
claimed, was made to enable him, Cunningham, to satisfy from the 
issues of the estate, by sale or « otherwise, a mortgage of $359,000 held 
by himself and his code fen lants, Hunt and Eschelmann, together 
with other indebtedness of Oliver. 

The bill also asks to have set aside a conveyance of the same lands 
made by the defendant, Cunningham, his codet ndants, G. J. | 
son, Haines, and Ranney, and for an accounting by all the « 
ants for the issues, rents, and profits of the property since the secon 
named conveyance. 

It is alleged that the conveyance to Robinson, Haines, and Ran- 
ney was made for the benefit of all the de fondnede  auenoaiics Cun- 


See : | nth fill ¥ heir nar 1] 
ningham himself, and with full knowledge on their part of all Ohi- 
vers rights In-the premises. shail not enter Upon an elaborate 


discussion yf os evidenee, Or YiIVe AG Le neth the reasons tor my COll- 
clusions, but content myself, by stating the principal facts, my con- 
clusions, and briefly the reasons therefor. 
[In the summer or fall of 1868S Oliver owned about twelve 
19S thousand five hundred acres of pine lands, and held a con- 
tract for the purch: ise of s1x thousan ive hundred acres from 
David Preston. These lands were situated in the counties of Alpena, 
Alcona, and adjoining counties. Garret Bb. Hunt, Jacob Eschlemann, 
and Henry 8. Cunningham held a purchase-money mortgage upon 
all the lands in township- 28 and 29 north, range 8 east, amounting 
LO ae SIX thousand five hundred acres, to secure the payment of 
thirty-five thousand dollars and interest, given to them by Oliver, 


wr] 
— 
- 


Ra 5 Re on inte SMES ha ae — |, : 
W oy was then Carrying on business at a place called Ossineke, in thi 
Pa : : ’ + " > ry y a. ] ty? « er Y ie . ] { ‘ > — ~Y) 
Vicinity of the property, Ih the manutacture and saie oO} lumbet irom 
c 


the lands above mentioned in copartnership with the defendan 


~ 


George is: Rol yinson. 


The la nds covered by the ("] eham. Hunt. and Eschlem: Lnn 


mortgage were also encumbere LD} other morveg@ages and claims 
amounting ae ome $35,000 to about $100,000; Oliver and Oliver 
& Robinson owed about $36,000. The value of the real estate at 
this time was, as sr peie by Oliver, $226,000, including mills and 

A 


dock, and the personal Jeet rtyv about S71 O.000. Mak ne a libera 
allowance for overestimate, igen r’s assets must, at this time, have 
exceeded his habilities by about $150,000. But he was manifestly 
embarrassed financially. As early as June, 1876, some difficulty had 
erown up between Oliver and his partner, and realizing his finan- 
cial embarrassment he applied by letter to defendants, Hunt and 
age es ci two of the mortgees, to obtain assistance, stating fully 
them his assets and liabilities, and the a to a —- 
ab secution of his business, interposed by his partner Robinson, and 
proposing to deed his pr ope rty to them in trust ae the anes of 
his indebtedness, and in July following visited Buffalo and liad a 
personal conference asides the same matter. On the third of 
September we find Cunningham, who was doing business in Buffalo, 
N. Y., at Oliver’s place of business in Michigan, when Oliver exe- 
— deeds of eagle ae to him of all his interest in all his lands, 
and a bill of sale of the personal property. Before leaving Buttalo 


. 


agi 
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and before receiving the conveyance from Oliver, Cunningham, by 


fei of counsel, executed an assignment of his interest in the 
mortgage to his co-mortgagees, Hunt and Eschleman, without, how- 
ever, recelving any consideration therefor. Cunt inghat m paid no 
consideration whatever for the transfers to him a Oliver. He re- 
turned to Buffalo and he and Oliver both commenced making ef- 
forts for asale of the property. About the first [of | October Oliver 
went to Buffalo in answer to a ip Pe from Cunningham; a sale 
of a large portion of the lands, including those covered by the thirty- 
five thousand dollar mortgage now he ld by Huntand Eschlemann, 
and all the personal property, was negotiated to defendants, George 
J. Robinson, Haines, and Ranney; an agreement for the sale of such 
property was drawn Uy) and signed by Cunningham, Robinson, 
Haines, and op ia abit agreement, however, Oliver insists was 
not assented to by him and did not embody the terms which had 
been previously agreed upon between the parties. Preceding this 
agreement for sale, there had been interviews between Robinson, 
Haines, Cunningham,and Hunt upon the subject of acquiring 
this property. Cunningham had received nothing for the transf 
to Hunt and Eschleman of his mortgage int | 


such transfer was not communicated to Oliver. At the time of 


taking the conveyances at Ossineke, Cunningham refused to give a 
defeasance, showing the nature of tl 

Oliver insisted upon this he would 
199 the property. On the third of November sueceeding these 

transactions a partnership memorandum was drawn up be- 
tween G. J. Robinson, Haines, and Ranney in which Hunt and 
Eschelmann are referred to as seas future partners ; following 
upon this the transfer of oo propel ty 1s finally made to Robinson, 
Haines, and Ranney, and in December a meeting of certain of the 
partners was held at oxmlietictap or the purpose of providing funds 
to conduct the lumberi he business and make certain nprovements 
upon the property, at which meeting Hunt and Mshleman and de- 
fendant, H. M. Robinson, were present. On the 7th of January Sint 
lowing Cunningham became an open partner in the new concern, 
using as capital the $35,000 mortgage, the legal title to which rested 
in Huntand Eschleman. ‘The capital supplied to the firm nomi- 
nally by George J. Robingon is found’ to have been a twenty thou- 
sand dollar claim which he had against Oliver in the event of his 
electing to retire from the firm of Oliver & Robinson, and the 
Wayne mortgage, so-called, which was contributed to the firm by 
H. M. Robinson, and upon the bond accompanying w vhich he after- 
wards brought suit at law against Oliver at 
tributed as a part of the capital stock of the firm. It should be 
added that H. M. Robinson was one of the active parties engaged in 
consummating the so-called butfalo agreement, as well as in form- 
ing the new partnership; indeed it may be said 


ne LO do \\ ith 


tter Lt had.so been COl)- 


| that he was the real 
man representing the Robinson interest in the original firm of Oli- 


ver and Robinson, and in the transations In question, as well as the 
evidence in the case, clearly indicate that he so continued ina ereat 


measure after the formation of the new firm. 


ie trust. and declared ‘that 1f 


a 
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It appears that Hunt and Eschlemann, pending the transaction 
above stated, bought most of the mortgages ageinst the property in 
question, including the C. Haines & Co. mortgs ge, which was, after 
assignment to Hunt, put in as capital stoc ‘kin og new firm by 
Haines and Ranney, who composed said firm of C. Haines & Co., 
and the E. & G. R. Haines mortgage for which Hunt gave his notes, 
which were afterwards paid by the firm of Cunningham, Robinson, 
Haines & Co. and never presented to Hunt. | 

Notwithstanding the fact that the thirty-five thousand dollar mort- 


gage had been put into the firm as capital stock, Hunt and Eschlemann 


afterwards instituted proceedings to foreclose the same, to which pro- 
ceedings we shall hereafter have occasion to allude. And it appears 
that the firm of Cunningham, Robinson, Haines and Co. paid all 
the expense of such foreclosure, and subsequently received $46,000 
as the proceeds of timber sold from the lands covered by the sale 
although Hunt was the nominal purchaser at the sale. 

A letter of Cunningham to G, J. Robinson, of date January 
1872, refers to Eschleman as “A very quiet and comfortable part- 
ner.” | 

The copartnership articles between Cunningham, Robinson, 
Haines, and Ranney were signed for Cunningham by Hunt, who is 
his father-in-law, thus establishing the fact that Hant then knew 
that Cunningham was using the mortgage, the legal title to which 
was in Hunt and Eschleman as capital stock in the firm. 

Although Oliver voluntarily proposed to place the title to his 
property in Cunningham, if we keep in view his embarrassed con- 
dition, 1t 1s plain that it: was with the object to save the excess of its 

value over his indebtedness. 
200 Whatever may be said in relation to Cunningham’s acts 

prior to the conveyance to him of September 3rd, his trans- 
actions re spe eting the prope PLY subseque nt to that time, as well ; 
those of lis code capa: ants, which Oliver charges to have been frauc i" 
ulent, require to be closely scrutinized as dealings between a mort- 
Sagor of the prope rty in question and a mortgagee who entered into 
possession under a conveyance, one purpose.of which was to enable 
him to make the amount of his mortgage out of the property, as 
we entertain no doubt that notwithstanding the paper asslonment 
ot Cunningham to his comortgagees In view of the subsequent 
dealings of the parties, and of the fact that intelligence of such as- 
signment was not communicated to Oliver, Cunningham, Hunt, and 
Eschleman, retained a common interest in the mortgage, and that 
Cunningham, for all the purposes of this case at least, must be 
treated as though such assignment had never been made. What 
seems to be conclusive upon this subjectis the use which Cunning- 
ham was subsequently allowed to make of this mortgage ‘security 
in contributing it as capital, in the copartnership formed January 
7th. 1869, and it must be held, in view of all the facts in the ease, 
that Cunningham, in the formation of that firm, represented his 
comortgagees, Hunt and Eschleman, as well as himself. 

[It must be held also that George J. Robinson represented in said 
firm himself and his father , Henry M. Robinson, as well. 


25th, 
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The testimony in the case abundantly establishes that all of these 


defendants must have known of the trust with which the property 


was charged, and we think that it 1s also established that the trans- 
fer to Robinson, Haines, and Ranney and the subsequent dealings 
with the property under the firm name of Demers am, Robinson, 
Haines & Co. was in the interest of all the defendant 

[t should be borne in mind that at the times of os transactions 
each of these defendants stood in the relation of either creditor or 
mortgagee of Oliver, and were dealing with their debtor in embar- 
rassed circumstances. | | 

The transfer by Oliver to Cunningham of this property, if any 
other view was necessary to be taken, could be regarded in no other 
heht than making Cunningham the trustee of Oliver’s property. 
Lf, then, ¢ pr ier care was still interested, notwithstanding his as- 
signment of it, in the thirty-five thousand dollar mortgage, and was 
subseque nitly_ so regarded by Hunt and Eschlemann, then any dis- 
position of the property y held by him in his own interest or for his 
own benefit would be a fraud, and under any such transfer void, 
not only as to himself, but as to all other parties dealing with him, 
with notice of his relation to the property. 

Without going through the testimony in detail it is manifest that 
Oliver has received nothing like adequate consideration for his 
large property. | 

It is not overlooked by the court that Oliver was to receive back 
the Preston contract lands and other lands outside of towns 28 and 
29, and that under the Buffalo agreement Robinson, Haines, & Ran- 
ney were to pay the contract price of the Preston lands, $10,500, 
nor that the new firm paid unsecured debts. 

But nevertheless the case is regarded as clearly within the doc- 
trine stated in Russell vs. Southard, 12 Howard, at page 154, as 
transaction that should be serutinized to see whether any undue 

advantage has been take n of f the mortgagor, in reference to 
201 which the court says: “ We think that inasmuch as the 

mortgagee In possession may exereise an undue influence 
over the mortgagor, especially if qi latter be in needy circum- 
stances, the purchase by the former of the equity of redemption is 
o be carefully scrutinized when fraud is charged, and that only 
constructive fraud or an unconscientious advantage, which ought 
not to be retained, need be shown to avoid such a purchase. 

Again, in Pugh vs. Davis, 96 U.S., on page 337, the court says: 

“A subsequent re Rina of the equity of redemption may undoubt- 


— = a 


edly be made to the mortgagee. — res nothing in the pohe, v of 


the law which forbids the transfer to him of the: debtor’s interest. 
The transaction will, however, be ees scrutinized, so as to pre- 
vent any oppression of the debtor.” - Viewed in the light of these 
authorities, the tranSactions of these defendants must be held to be 
a fraud upon the rights of Oliver. 

And we find nothing in the facts which estop him from asserting 
such fraud and obtaining relief in this suit. As has been already 


stated, the defendant, Hunt, and Eschleman, after the formation of 


the new copartnership, proceeded to foreclose the thirty-five-thou- 


rt 


aie 


owe 
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sand-dollar mortgage. Oliver in that case interposed a defense, set- 

ting up, by way of answer, as well as by cross-bill, the transactions, 
or a portion of them, detailed in the present bill, and it is insisted 
by the defense that the questions sought to be raised by complain- 
ant are res judicata as to Hunt and Eschlemann. 

Whether the judgment in the foreclosure case is a bar to the 
present action depends upon whether the subject-matter of this suit, 
pleaded as a defense to that, constituted a subject-matter which the 
defendant, Oliver, was entitled to interpose against a decree of fore- 
closure. | 

If he was entitled to avail himself, as a defense to the foreclosure, 
of the matters which he brings forward in this suit, and did set up 
such a defense, and introduce evidence in support of it, no matter 
upon what eround the court LaAVE LO the morteagees a decree of 
foreclosure and sale, that Judgment would be a bar against setting 
up. the same transactions by an original bill against the same par- 
ties. 

It would make no difference that the court held that the defense 
could not be allowed, and that Oliver musi bring his original bill. 
If, as a matter of law,1t was admissible to defeat a foreclosure of the 
Moregage, the proceeding would be none the less ra bar to this suit. 
For a correction of the error of the court in this deciding the party 
would be remanded to his remedy by review. 

While, on the other hand, 1f the subject-matter of this suit was 
not admissible as a de fense to the foreclosure, for the reason that it 
involved the rights of other parties, strangers: to the mortgage, as 
well as property other than that covered by the mortgage, which 
must have been affected by any decree based upon the defense then 
urged, in that case, though it may have been set up in that proceed- 
Ings, it would be ho bar to this bill. 


The supreme court of Michigan, in Jacobson vs. Miller, 41 Mich.., 
90, says as to the doctrine of adjt ainatiien Ina pra suit, that it is 
conclusive in respect [to] the subject-matter of the litigation. 

Ist. “To the — matter of the litigation ” * the foreclosure 


case was the establishment of a hen upon a portion of the property 
involved in the eect controve _ and to have a decree of 
202 foreclosure for the mortgage del 
9nd. “Conclusive as to all wet of fact or law, or bot h, 

necessarily settled in determining the issue on the subject-matter. 

Let it be assumed that the court “0H not determine in the fore- 
closure case as to the facts set up by the answer and cross-bill— 
though it would make no difference whether it did or not—but did 
determine, as a matter of law, that Oliver could not avail himself of 
the transactions, no matter for what reason, when, as a matter of 
law, he was entitled to have his defense considered ; then such judg- 
ment is res judicata and a bar to. this suit, because 1t was necessarily 
settled in that case that the transactions here pleaded constituted no 
defense to the foreclosure. 

We have stated what was the subject-matter of the litigation in 
the foreclosure on the part of the complainant ; now the subject-mat- 
ter of the litigation, as respects Oliver in that foreclosure, was the 
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right to have whatever defense he was entitled to make determined 
in that suit, and the judgment of the court would not be res adju- 


right, to have litigated there. 

‘Tt only becomes necessary, as it seems to me, then, to determine 
whether, as a matter of law, Oliver was entitled to interpose the 
transactions brought forward in the present suit as a defense to a 
decree of foreclosure. 

As already intimated, if H. M. Robinson—not a party to the fore- 
closure, but a defendant here—was a necessary party to any suit 
in which the transactions in controversy were to be decided, then, as 
he could not be made a party to that foreclosure, it was not Oliver’s 
right to interpose the subject-matter of this suit as a defense to 
that. 

It has already been stated that H. M. Robinson was interested 
with his codefendants in the business and profits of the firm of 
Cunningham, Robertson, Haines & Co.; we havetherefore concluded 
that complainant, Oliver, is entitled to a decree that shall afford 
him suitable and proper relief. 

Before a final decree can be made there must be a reference to a 
master to state an account. In stating such account timber taken 
from the lands and the personal property received by the defendants 


will be charged against them as follows, viz: 
ES FE TELLERS GN ORNL TS PES NENT MOT RTE EE $110,000 
| Personal property, including logs, teams, and lumbering 
| ete BO ORGS 1 MIOEO ©. oe ie ome ne 70,000 
I | Accounts and bills receivable transferred to (¢ ‘unningham 
q by Oliver Hise Ga Me AL aS RS a ev aR Ree ee aero iit rege 11,000 
1 The defendant should be credited as follows: 
a J. Robinson, interest in the firm of Oliver and Robinson 
a > Chee Of nis Grection. to Melire: 25. 2 tk 20,000 
I | Cunningham, Hunt, and Eschlemann mortgage.---.---- 87,450 
it Amount paid David Preston --.-......-...-- pS tay pee one 12,289 
| C. Haines & Co., mortgage: SEDER NO. Eada Bea ~ -- = ---+- ---- 16,000 
li a Sy 2, | SA EGE SUE Map sro SEO Nec ne Oe RIE a eee oR ea 1,000 
Pad for I5.40 (5-24, epine's morgage... ek 6,000 
Oliver and Robinson’s come Lately aerb assess as nas Gata ees ee gen 25,000 
Amount of Wayne mortgage___-. itdlis whe Ae Na OR CEN as 10,000 


ty — mee D 
$127,739 


The defendants should be allowed on such accounting 
ad 203 for’ the taxes paid. Interest on the balanee should be com- 
4 puted at the rate of 7% per annum from October 17th, 1874, 
i the date of the final sale of timber by defendants, to the date of the 
master’s report. The proofs do not disclose any earlier time which 
the. court would feel justified in fixing as the ‘date from which in- 
terest should be computed, and the defendants should also be 
allowed a reduction from the amount charged against them for 
notes and accounts to the extent that they were uncollectible. 


dicata as to any matter which he was not so entitled, as a matter of 


+> 


we cee 


- 


( 
* 
> 
; 
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The decree will also provide for the reconveyance of all the lands 
transferred by Oliver, as well those in townships 28 and 29 north as 
those lying outside of those townships, not heretofore reconveyed to 
complainant. The claim of complainant for allowance for the mill 
burned while in defendants’ control cannot be allowed, as we think 
there is no proof creating a liability against defendants therefor. It 
is not shown that insurance could have been effected upon the 
steam saw-mill at anything like rates that would justify insurance, 
and it is not shown that its loss by fire was the result of any negli- 
gence or want of that degree of prudence which a prudent man 
would exercise in reference to his own i ats 

.L. WITHEY, 
Dist Judge, W. D. M. 
endorsed: 1640. United States circuit court, eastern district of 
Michigan. In equity. David D. Oliver vs. Henry 8. Cunningham 
and others. Decision. by 8. L. eet * list. judge, west. dist. Mich. 
April, 1880. Filed April 19th, 1880. A. Monk I, el’k. 


204 And after wards, to wit, and now on this day, that is to say, 
.at a session of the circuit court of the United States for the 
eastern district of Michigan, held at Detroit, the 19th day of April, 
A. ] ), 1SSO. 
Present: The Hon. Henry B. Brown, district judge. 
Present: The Hon. 8. L. Withey, judge of western district. 
Davip D. OLiver, Complainant, 
Henry 8S. CUNNINGHAM, GARRET B. Hunt, JAcop Es- 
chleman, Calvin Haines, Philip M. Ranney, George 
J. Robinson, and Henry M. Robinson, Defendant 


) 
| 
>In Equity. 


This cause canie on to be heard at this term, and was argued by 
counsel ; and thereupon, upon consideration thereof, 1t was ordered, 
adjudged, and decreed as follows: 

Ist. That in the summer of 1868 the complainant, David D. Oli- 
ver, owned and was possessed of the lands and property hereinafter 
described, situate in — distriet, and had become involved in difh- 
culties with his partner, George J. Robinson, relative to the control 
of the milling and h kee business in which the two were then en- 
gaged; that at this time complainant was indebted to various per- 
sons, and that most of his indebtedness was secured by mortgages 
on his real estate hereinafter described, and consisted of the follow- 
ing items: 


A mortgage to defendants, Henry 8. Cunningham, Garret 


S. Hunt, and Jacob Eschelman, to secure _.-..-..--..- $35,000 
A mortgage to defendants, Calvin Haines and Egicm: M. 

RNIN, GO BOUNI NG a wing ao mad ceed ee a 2 
A mortgage to the firm of FE. WG. eo Haines, to secure_--~ 10,000 
A mortgage to James B. Wayne, to secure -_.....--.-_-. 10,000 
A mortgage to James H. Hill, to secure_..---.-_---..---- 0,000 


13—214 
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12,000 


An amount due on land contract with David Preston 
6,000 


An unsecured or floating indebtedness 
205 An unsecured or float ting 3 indebtedness against , the 


firm of Oliver & Robinson 25,000 


And the court finds his total indebtedness to have been ~~ 117,000 
2nd. That complainant applied to Cunningham and Hunt on be- 
half of the first mortgagees aforesaid to assist him in extricating 
himself on the dif ficulties i which he had become involved. 
srd. That defendant Cunningham, without receiving any consid- 
eration made an assignment of his interest in said $35,000 
mortgage to his comortgagees, Hunt and Eschleman, and imme- 
diately afterwards, while conce aling the fact of this assignment, and 
thout paying any consideration, accepted from complainant Oliver 
deeds and bills of sale of all his property, with the pretended pur- 
pose of assisting Oliver in disposing of his property and realizing 
any surplus that might remain after paying his indebtedness; but 
that defendant Cunningham took said deeds and conveyances for 
the joint benefit of himself and his comortgagees. 
4th. That after the procuring of such conveyances by defendant 
Cunningh am, he entered into a contract to transfer to defendants. 
George 8 Robinson, Calvin Heines, and Philip M. Ranney, all of 
the property just transferred to him by complainants, and which 
was contained in townships 285 and, 29 north, of range 8 east, in 
gre? subjeet to the 1incumbrances aforesaid on said property. 
. That the three defendants, ( ‘unningham, lunt, and Eschle- 
man, associated with themselves said Calvin Haines, Philip M. Ran- 
ney, George J. Robinson, and Henry M. Robinson, and took the 
following furth er ge s: that said Haines and Ranney, who com- 
posed the Bice of C. Haines & Co., without receiving vaiue. therefor, 
made an assignment of their mortgage t o defendant, Garret B. Hunt, 
and said def ndants procured, to be assigned to said Garret Bb. Hunt 
for the sum of $6,000, the mortgage held by E. & G. R. Haines; and 
procured, to be assigned LO said Henry M. Robinson, the mortgage 
previously held by James B. Wayne; and that the defendant Cun- 
ningham the reupon, on the 15th day of November, 1868, conveyed 
to said defendants, Robinson, Haines, and Ranney, the lands and 
other property of complainant, and said defendants furnished the 
money to pay up the contract price of the lands held under con- 
tract from said David Preston, and procured said lands to be con- 
veyed to defendant, Henry $8. Cunningham, who thereafter held the 
same. 
6th. That having procured all the outstanding elaims against said 
property, except the said mortgage given to said J. B. Hill, the de- 
fendants forme d a partne ers. to carry on lumbering operations on 
said property and cut ai . timber and manufactured the san le, and 
that said anieewstin was carried on under the firm name of Cun- 
ningham, Robinson, Sylar & Co.; but that, in reality, said Cunning- 
ham in said partnership represented himself and said Hunt and 
Eschleman ; said Robinson represented himself, George J. Robinson, 
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and Henry M. Robinson; and said Haines & Co. represented Calvin 
Haines and Philip M. Ranney; and that the capital contributed by 


Cunningham was the said claim for $: 
himself and Hunt and Eschleman jointly 


of record in the name of Hunt and 


39,000, which was owned by 
: although the same stood 
Eschleman: that the capital 


contributed by Robinson consisted of the partnership interest held 


in the former firm of Oliver and Robinson. 


and the mortgage of 


Wayne for $10,600, nominally owned by Henry M. Robinson: 


206 ~— that the capital contributed b 
two mortgages that had been 


to KB. & G. R; Haines. both of which were 


B. Hunt. 


Haines & Co. consisted of the 
civen to C. Haines & Co. and 
nominally held by Garret 


7th. [tis further found by the court that after obtaining posses- 


sion of the said real estate and persona 
ants procured said mortgage for thirty-fiv 
epeeagein at the expense of the said firn 
bid] the name of said Garret B. Hunt 
same a trust for said firm, and who is. 
facts in this ease, to hold the same in trus 


It is further ordered, adjudged, 


ment made by said Cunningham to 
“oaaee eco dated the | 


January 20th, L869, In iber yf ai: 
ofthe e of the egis r-of deeds for Alpena 


perty the said defend- 
ae ats cLIie dollars LO be 


ve the said lands to be 


who thereatfte r’ held the 
hy ere by decreed, under the 

t for complainant. 

] 

deereed that 


the assign- 
rtgagees, Hunt and 


tem be e SOS, and recorded 
ments on page 672 in the 


ee 
4 


itv was as to this com- 


ent and void and did not in equity under the cir- 


mee. 


ainant. 


-asS Tre Spee tS com 
aet made : 


That the eont 
L868. the terms of 


7 
I 
A 
l 


as to complainant frau 


nulled as of the date 


LOth. That as respects et ie ine estate 


< < 


the said mMorteraves, the defei } dants are 
t 


as nor 
proces eds of the said property 


lith. That 


A qi ‘> ‘ 


complainant to said Cunningham, rt 
conveyed and transferred t Sea C 


LS conceal ! 


re) 
ham’s equitable relation of mort- 
the ane 


° 7 
eagees Ili possession, accountal 


} saicl mM trys ysr~Q 11 . ’ ) ; the 
\’ ‘el @ (i H Ory } AO t ‘* but L})¢ - i} ( 


ment from said 


day of ()cto- 
from Ol iver, was also 
s hereby an 
patie os 
deseribed,. covered by 


} + 
considered and treated 


and 


covered 
saie from 


fonds that the same was 


é 


| { : 
ham for the purposes of 


enabling him to satisfy the items of "Oliv. rs indebtedness, herein- 


before set forth, and to i reconvey 
and to pay to complainant any surplus In 


the same, except t that portion of. said 
ships ia and 29 north ne ran se S east, 


by the de fendants, and that the y are accounta 
use and value of the same, jointly and severally. 


12th. That as respects all of said ne 


ships 28 and 29 north, of range 8 ea 
belong to said-complainants. 


alance to complainant 
iis hands, and that all 


lying omnes of town- 


e transferred 1 | used 


ble in this suit hove the 


EES mes tiie, a gE Ae ’ 
s lying outside of said town- 


] 


. court fin ls Chat the Same 


13th. That the defendants obtained possession of and converted 
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to their own use personal property, which the court finds to be of 


the following value, and for which all the defendants are decreed 
to be jointly and se ve rally accountable to the complainant: 


PRO emnct eben ems sewemateaces-— GLI S00 
Lumber and logs cut and on hand and goods in store and | 
peesmed peagert PE a re Ne i a ia aces oes (U,000 


Fifty-five million feet EE ERR: sti tanding and-sinee cut ..-- 110,000 


$191 .000 


207 14th. That, on the other hand, defendants should be al- 

lowed, and are hereby allowed, the value of all the encum- 
brances and claims against said p1 operty y owned or acquired by them 
or paid by them, the value of which the court finds to be as follows: 


The first mortgage, Hunt, Cunningham and Eschleman_. = $35,000 
(one year’ S in I ns TR ee i ie 2, LOO 
The amount paid David Preston on land contract- .----- 12 2PS9 


14) OOO 


— 
-_ 
—" 
re 
cm 
_ 
-~ 


The amount secured to C. Haines & Co. on 1 


The amount paid E. & G. R. Haines for theit mortgage _- 6,000 
The amount paid J. B. Hill on his mortgage —.-_._-_--- | OOO 
The amount paid James: Wayne for his mortgage___-__- 10,000 
The amount paid on the debts of Oliver & Robinson -. nak 25.000 
The value of George J. Robinson’s interest in case of his 

election to retire from the firm of Oliver & Robinson a 20,000 


15th. It is further found and determined that the said defendants. 


Garret B. Hunt, Jacob Eschleman, Henry 8. Cunningham, Calvin 
Haines, Philip M. Ranney, George J Robinson, and’ Henry M. Rob- 
inson, shall, upon the coming in of the master’s report upon. the 
reference herein made to SHR, rt and deliver — David D. 


Oliver, complainant, a good and suflicient deed or conveyance, which 
shall convey all the right, title, and interest held by all or any of 
sald defe nd: ants, either by Way of said mortgages Or by reason OI a 
purchase by any of said de fe ndants of any of said pren nises men- 
tioned and described in said mortgages, either on a sale made upon 
the foreclosure of any of said mortgages or at any other sale made to 
enforce the collection of any of the sums secured by any of said mort- 
gages, and that said deed or conveyance shall include and convey 
the following-described lands in said eastern district and State of 
Mi ichigan : 


208 [ Descriptions of lands, being same as descriptions attached - 
to bill of cuca ta lh omitted per stipulation of counsel. | 
209 16th. It is further ordered that the ease be referred to John 


JS spe e d, D> sq., one of the masters of this « court, to state an ac- 
count between the aiken upon the basis of this interlocutory de- 
cree, and that in such accounting the complainant will be credited 
with the following items and amounts, to wit: 


a a A RR NET 

see Re Re ye REE Seka SRO DHA, SRO RES REED ae Sacanat inadloaaat 
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Value of timber taken from said lands in townships 28 and 

29 north of I SO NN ia ies esis Si nsec: Gide et as Sead $110,000 
Personal property received from complainant, including 
logs and lumber on hand, lumbering implements, teams, 

and ¢ eoods es” a i j Se SA 32 SE Bee eee ne 7TO.000 
OLS AE LOLS LI ansferred to ‘unningham 

ON EE CESS: ep eRe RUE ADIN. Sine DM pg ay teh Og MRnean 11.000 


S191.000 


And that on said accounting the defendants be allowed and ecred- 
ited the following items, to wit: 


210 {nterest of George J. Robinson in the firm of Oliver 
and Robinson In case of his election to retire__. S20 000 
Mortgage of Cunningham, Hunt and Esehleman-.____~~- 37.450 
Amount paid gc sbbicgy LA, ye a EM Mee) ah gy em 1? 2PS9 
ne a ek 16.000 
toe NR ee een L.OOO 
Paid E. & G. Haines for IE HO oo ii an ea gin a a 0 OOO 
Paid Oliver and Robinson’s debts__________.-. .--. --_. ° 25.000 
AimOuns OF Wayne Miorearc.... 5. . 5. 2 ee 10,000 
$127,709 
And that said master ascertain and allow to said defendants the 


amount of taxes paid, 1f any, by them upon said property so con- 
veyed to said Cunningham by said complainant, and also ascertain 
~ ee ee eee 
the notes and accounts tra nsferred by said complainant to said 
viscose as said defendants shall be able to show that they 
failed to realize therefrom, for the reason that thev were uncollecti- 
ble, if anything, and that upon said accounting he ascertain and 
compute interest upon the balance struck upon said accountin a 
the rate of seven per cent. per annum from the 17th day of Octobe 
1S74, to the date of his report. 
17th. It is further ordered and determined that on the coming in 
of said master’s report said complainant will be entitled to a decree 
for the amount thereof. 
: Ss. L. WITHEY, 
Dist. Judge, Western District of Michigan. 


Endorsed: No. 1640. United States ecireuit court, eastern district 
of Michigan. “In equity. David D. Oliver vs. Henry 8S. Cunning- 
ham and others. [nterlocutory decree passed, signed, entered, and 
filed April 19th, 1880. A. Mandell, clerk. 
ie At asession of the circuit eourt of the United States for the 

eastern district of Michigan, held at Detroit the 11th day 


of June, A. D. 1880. 
Present; The Hon. Henry Bb. Brown, district t judge, and the Hon. 


S. L. Withey, judge of the western district. 
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Davin D. Ortver, Complainant, 
US. 
Henry S. CunnincHam, Garret B. Hunt, JAcosp ESCHLEMAN, 


Calvin Haines, Philip M. Ranney, George J. Robinson, and 
Henry M. Robinson, Defendants. 


The motion of defendants, Cunningham, Hunt, Eschelman, Haines, 
and Ranney, for a rehearing of this cause came on to be heard May 
27th, 1880, and was argued by counsel, and thereupon and upon 
consideration thereof it was by the court found, adjudged, and de- 
termined that the interlocutory decree made and entered in this 
cause March 8th, 1880, be, and the same is hereby, modified as fol- 
lows: 

Ist. The court finds that in the summer of 1868 the complainant; 
David 1). Oliver, owned and Was possessed ot the lands and prop- 
erty hereinafter described, situate in said district, and had become 
fo feed in difficulties with his partner, George J. Robinson, rela- 

tive to the control of milling and lumber business in 

212 which the two were then ngage dd: that at this time com- 

‘plainant was indebted to various persons, and that most of 

his indebtedness was secured by mortgage on ‘his real estate, herein- 
after described, and consisted of the following items: | 


A mortage to defendant Henry S. Cunningham, Garret B. 
Hunt, and Jacob Esehelman to secure ___- -. 
A mortgage to defendant Calvin Haines and Philip M. 
Ranney Ree NDT a Es ee 16,000 
A mortgage to the firm of E. & G. R. Haines to secure _- 10,000 
A mortgage to James Hill to athctg SIS fe Peal sess ee Oe 2,000 
A mortgage to Jas. B. Wayne to secure - abe: aa 10,000 
An amount due on land contract with David Preston __- 12,000 
An unsecured or floating ca enatooe Beep etoep terme iis cevanctad i Ra ada 6,000 
An unsecured or floating indebtedness against t the firm 


$350,000 


Oliver CN NOENS SPO TS TEER IT ANT, DEN Se MLC a Ee 25 OOO 


And bic eourt finds his total iIndebte SS Ave 


Na ea a a es _. $117,000 


2d. That complainant applied to Cunningham and Hunt on be- 
half of the first mortgagees aforesaid to assist him in extricating 
himself irom the difficulties in which he had become witend: | 
od. That defendant Cunningham, without receiving any consid- 
eration therefor, made the assignment of his interest In said $35,000 
mortgage to his comortgagees, Hunt and Eschelman, and imme- 
diately afterwards, while concealing the fact of this assignment, and 
without paying any consideration, accepted from complainant Oliver 
deeds and bills of sale of all his property, with the pretended 
213 ~~ purpose of assisting Oliver in disposing of his property and re- 
alizing any surplus 1 that might remain after paying his indebt- 
edness, but that de fendant Cunningham took said deeds and convey- 
ances for the joint benefit of himself and his comorteagees. 
4th. That after the procuring of such conveyances by defendant 
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Cunningham he entered into a contract to transfer to defendants, 
George J. Robinson, Calvin Haines, and Phillip M. Ranney, all 
the property just transferred to him by complainant, “ which was 
contained in sections 28 and 29 north, of range 8 east, in Michigan, 
subject to the encumbrances aforesaid on said ene 
5th. That the three defendants, Cunningham, Hunt, and Ese -hel- 
man, associated with themselves said Calvin Haines, Phillip M. Ran- 
ney, George J. Robinson, [and] Henry M. Robinson, and took the 
following “ier teps: that said Haines and Ranney, who com- 
posed the firm of C. Haines & C o., Without receiving value therefor, 
made an fo acnscusetie of their mortgage to defendant, Garret B. Hunt, 
and said defendants procured to 9 assigned to said Garret B. Hunt, 
for the sum of $6,000, the mortgage held by Ii. & G. R. Haines, and 
procured to be assiened 1 0 said it enry M. Robinson the mortgage 
previously held by James Bb. Wayne, and that the defendant Cun- 
hingham thereupon, on the 15th day of November, 1868, conveyed 
to said defendants, Robinson, Haines, and Ranney, the lands and 
other property ty of comp Jainant, and said defendants furnished the 
money to pay up the contract price of the lands held under contract 
from said David Preston, and procured said lands to be con- 
214 veyed to defendant, Henry 8S. Cunningham, who thereafter 
held the same. 
6th. That having procured all the outstanding claims against 
said property, except the said mortgage given to said J. B. Hill, the 
defendants formed a partnership to carry on lumbering operations 
on said property and cut the timber and manufacture the same, and 
that said partnership was carried on under the firm name of Cun- 
ningham, Robinson, Haines & Co., but that in reality said Cunning- 
bam in said partnership represented himself and said Hunt and 
_ Eschelman, said Robinson represented himself, George J. Robinson, 
and Henry M. Robinson, and said Haines & Co. represented Calvin 
Haines and Phillin M. Ranney; and that the capital contributed 
by Cunningham was the said claim for $55,000, which was owned 
by himself and Hunt and Eschelman jointly, although the same 
stood of record in the name of Hunt and Eschelman; that the cap- 
ital contributed by Robinson consisted of the partnership interest 
held by him in the former firm of Oliver & Robinson and ap mort- 
cage of Wayne for $10,000, nominally owned by Henry M. Robin- 
son; that the ¢ ipital contributed by Ha Mn s & Co. consi Si? of the 
two mortgages that had been given to C. Haines & Co. and to E. 
& G. R. Haines, both of which were weiter held by Garret B. 
ont 
ith. It is further found by the court that after obtaining posses- 
sion of the said real estate and personal property the said defendants 
procured sald mortgage of $55,000 to be foreclosed at the expense of 
the said firm and the said lands to be bid in in the name of said 
Garret B. Hunt, who thereafter held the same in trust for said 
215 firm, and who is hereby found under the facts in this case to 
hold three-fourths of the same in trust for complainant. 
Sth. It is further found that the assignment made by said Cun- 
ningham to his comortgagees, Hunt and Eschleman, dated the 
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2nd day of September, 1868, and recorded January 20th, 1860, in 


liber A of Assignments, on page 672, in the office of the register of 


deeds for Alpena county was as to this complainant fraudulent and 
did not in equity, under the circumstances of this case, and in view 
of its concealment from said complainant, change said Cunning 
ham’s equitable relation or mortgagee as respects complainant. 

Oth. That the contract made at Buffalo on the ord day of October, 
1868, the terms of which were concealed from Oliver, was also as to 
complainant fraudulent and void, and that the same should be an- 
nuled as of the date the reof and declared of non-effect. 

10th. That as respects the real estate herein described covered by 
the said mortgages the det fendants are. to be considered and treated 
as mortgagees 1 posse ssion, accoutitable for the rents, profits, and 
proceeds of thie said property. 

lith. That as respects any portion of said property not covered 
by sald mortgage s b ut inelt ided in the deeds and bills of - from 
complainant to said ( ga the court finds that the same was 
conveyed and transferred LO St id CO unnin ghi am for the sacivaee al 
enabling him to satisfy the items of Oliver’s indebtedness hereinbe- 

fore set forth, and to them reconvey the balance to complain- 
216 ant; and that three-fourtis of all the same, except that por- 

tion of said lands lying outside of sections 28 and 29 north 
of range 5 east, were transferred to and used by the defendants, and 
that they are accountable In this sult for the use and value of the 
same jointly and severally. 7 

12th. That as respects all of said lands lying outside of said sec- 
tions 28 and 29 north, of range 8 east, except the Preston lands, so 
called, the court finds that an undivided three-fourths of the same 

belongs to said complainant. 7 
15th. That as respects the Preston lands, so called, the court finds 
that the entire of the same belongs to complainant. 
] ith. That the defendants Calne into possession of and employed 
id converted LO their OWl) USC the th, one fein rths Inte rest In the per- 
sonal pia aa here inbefore found LO have been transferred by said 
Oliver to said Cunningham, and for the value of which all the de- 
fendants are Sau to be jointly and severally accountable to the 
complainant—that 1s to say, for the value of three-fourths of all 
lumber and logs cut and on hand at the date of said transfer by 
complainant to said Cunningham; of three-fourths of all goods in . 
store and other personal property, including teams, wagons, sleighs, 
and lumbering utensils on hand at the date of said transfer, and of 
three-fourths of such of the mill machinery contained in the mills 
upon said lands at said date of said transfer as has since been dis- 
posed of. 
217 loth. That the defendants, after entering into possession of 
the lands herein deseribed, cut and removed therefrom a 
large quantity of timber standing thereon at the date of said trans- 
fer by complainant to said Cunningham, for the value of three- 
fourt hs of which the said defendants are found to be jointly and 
verally accountab % to complainant. 
16th, That afterwards and about the 17th day of October, 1874, 
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said defendants sold and transferred to Fowler, Merrick & Lyon the 
pine timber, or a portion thereof, remaining upon said lands, 
amounting to twenty-three millions of feet, at the price of two dollars 
per thousand feet, for three-fourths of which sum of forty-six thous- 
and dollars, to wit, the sum of thirty-four thousand and five hun- 
dred dollars, they are held to be likewise jointly and severally ac- 
countable to complainant. 

l7th. That on the other hand the defendants should be allowed, 
and are hereby allowed, the value of all the incumbrances and claims 
against said property, owned or acquired by them or paid by them, 
which the court finds to be as follows, viz: 
The mortgage of Cunningham, Hunt, and Eschelman as 

dete rmine Ya! by decree of this court December 9th, 1872_ $47,495 
The amount paid David Preston on land contract. -- 12,289 
Amount secured to C. Haines & Co. on mortgage ---- -.-- 


Amount paid I. & G. R. Haines for their mortgage 6,000 
Zio) Re amount paid J. 6. Hill on his mortgage-----~ 1,000 
Amount or Waynhe mortetee.... .. .. 5. meee 12,000 


18th. That the defendants should also be allowed three-fourths of 
the amount of the debts, if any, of the firm of Oliver & Robinson, 
paid by the defendants, as shall be — and reported by the master 
under the reference to him hereby directed. 

sie That the defendants should also be allowed three-fourths of 
the amount paid by them for taxes on the land herein described 
avai the date of said transfer by Oliver to Cunningham, except the 


so-called Preston land, and as to them all taxes paid, if any. 

20th. That the defendants are also heid to be jointly and sever- 
ally ngs et LO complainant for eigen Ol the amount 
realized by them on notes and accounts due to Oliver and Robin- 


son and transferred to Cunningham, if any, as shall be found by 
said master. 

21st. That the particular descriptions of the lands, an undivided 
three-fourths interest in which is hereby found to belong to said 
complainant, are as follows, that is to Say: . : 


219-221 | Dese Ip tions of lands, being same as descriptions attached 
to bill of complaint, omitted | per stipulation of counsel. | 


222 25rd. Itis further ordered that this cause be referred toJohn 
J. Speed, a special master, to state an account between the 
parties in accordance with the terms of this interlocutory decree, 
and that upon such accounting said complainant be allowed inter- 
est on the value of the personal property, and of the issues of all 
other property, as the same were received by the defendants, and 
that the defendants be allowed interest on their securities and the 
amounts paid by them for taxes and on behalf of complainant. 
24th. hoy! the coming in of said master’s report the said com- 
plainant will be entitled to a Bicial decree in substantial compliance 
with the terms of this interlocutory decree. 
(Signed) Ss. L. WITHEY, 
District Judge, Western Dist. Michigan. 
14—214 
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following, to wit: 


a 


Report of John J. Speed, Master. 
In Equity. 


To the judges of the circuit court of the United States for the east- 
ern district of Michigan : 


In the cause wherein David D. Oliveris complainant and H. 8. Cun- 
ningham, Garret B. Hunt, Jacob Eschelman, Calvin Haines, Philip 
M. Ranney, George J. Robinson, and Henry M. Robinson are de- 
fendants. 


[In pursuance of an order of the cireuit court of the United States 
for the eastern district of Michigan , 0 bay nang made in the above 
cause, and bearing date the 11th day of June, in the year one thou- 
sand eight: hundred and elghty, by Y hich it was referred to John J. 
Speed, one of the masters of this court, to take and state an account 
between the parties, wherein should be allowed to the complainant 
the value of three-fourths of all lumber and logs cut and on hand 
at the date of the transfer from the complain: unt to the defendant, 
Henry 5. Cunningham, of three-fourths of all goods mn store and 
other personal property, including teams, wagons, sleighs, and lum- 
bering utensils on hand at the date of said transfer, and of three- 
fourths of such of the mill machinery contained in the mills upon 
the lands described in the said decree at said di ate of said tre insfer 
as have since been disposed of; for the value of three-fourths of the 
timber standing upon the lands described in said decree at the date 
of said transfer by complainant to said defendant, Henry S$. Cun- 
ningham, the principal sum of $34,500, being three-fourths of the 
amount of the purchase-price of pine timber upon said lands which 
was sold by these defendants to Messrs. Fowler, Merrick, and Lyon 
on or about the seventeenth day of October, 1874, and for three- 
fourths of the amount realized by defendants on notes and accounts » 
due to Oliver and Robinson and transferred to said defendant Cun- 
ningham, if any, and on such accounting the defendants should be 
allowed a certain mortgage made by the complainant to the defend- 
ants, Cunningham, Hunt and mechelmann, upon which there was 
due as. of December ninth, 1872, the sum of $47,495; the amount 
paid David Preston by the defendants on his land contract. of 
$12,259; the amount paid by defendants to KE. & G. R. Haines for 
their mortgage, $6,000; the amount paid by defendants to J. B. Hill 
on his mortgage, $1,000; the amount paid by defendants to J. B. 
Wayne on his mortgage, $12,000, that amount secured to C. Haines 
& Co. on their mortgage ; also, that the defendants should be allowed 
three-fourths of the amount of the debts, if any, of the firm of Oliver 
& Robinson paid by the defendants, and that they should also be 
allowed three-fourths of the amount of the taxes on the land herein 
described paid by them since the date of said transfer by complain- 


223 And afterwards, to wit, on the 13th day of March, A. D. 
1882, the report of John J. Speed, master, was filed in the office 
the clerk of this court, which report was in the words and figures 


a ae 
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ant to said defendant, Henry 8. Cunningham, except on the so-called 
Preston lands, and as to them all of the taxes paid, if any. 
224 I, the subscriber, one of the masters of this court, to whom 
the said matters were referred, do respectfully certify and re- 
port: 

That I have taken the account and ascertained the amounts re- 
spectfully due to the parties aforesaid for the matters aforesaid, and 
have computed the interest thereon. <A detailed statement of the 
amounts so respectively found due to each of said parties, with the 
computation of interest and of the balance found due to said com- 
plainant, is hereto attached, marked Schedule C, page 57. 

That as to said mortgage to C. Haines & Co., the amount payable 
thereon not having been stated in the decree as found by the court, 
and being advised that the court intended that the master should 
ascertain and report the amount secured by said mortgage, I have 
ascertained and report that there was due and secured by said mort- 
gage to C. Haines & Co. on the 5rd day of October, 1868, the sum of 
$19,000, and the said amount has been allowed to the defendants as 
provided in said deeree as of said date, October 3rd, 1868S. 

That having ascertained the amounts respectively due to the said 
parties, each to the other as aforesaid, for the purpose of ascertaining 
the balanee justly due from one to the other as principal, and have 
computed interest thereon, and have allowed as payments thereon, 
as of the dates when the same accrued, the smaller sums due from 
the opposite party, and proceeding 1n this manner have ascertained 
and report that there is a balance due at the date of this report to 
said complainant of the sum of twelve thousand five hundred and 
four dollars and eighty-three cents. A detailed statement of the 
computations of interest made as aforesaid are set forth in said 
schedule, to which reference is hereby made. 

‘That the said parties, by their counsel, appeared before me, and 
on hearing said counsel as to the matters aforesaid, it was claimed 
on behalf of the complainant that the personal property at the time 
of the transfer from the complainant to the defendant Cunningham, 
in September, LS6S, and referred to 1n said decree, consisted of— 

1. A quantity of lumber sawed and:‘on the wharf. 

2. A large quantity of logs on hand unsawed. 

Oo. AA quantity of cedar posts. 

4. A quantity of goods in store. 

». Other personal property, consisting of teams and equipments 


6. Accounts‘and bills receivable belonging to the firm of Oliver 
and Robinson, which defendants have since collected. 

Complainant also claimed to be allowed for the use of the real 
estate described in said decree, upon which was situated the mills, 
wharves, offices, shops, and other buildings at Ossineke, Alpena co. 

Complainant also claimed the value of the timber cut and re- 
moved from the land described in the said decree by the defendants, 
as provided by said decree; also, for machinery in steam mill dis- 
posed of by defendant; also, as provided by said decree, the sum of 
$54,500 paid by Messrs. Fowler, Merrick & Lyon. 
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A detailed statement of my finding, with reference to each of said 
matters is hereto annexed, marked Schedule A, page 6. 

225 The defendants, on the hearing as aforesaid, by their coun- 

sel, claimed to be allowed, in addition to the amount due 

upon the said mortgages and the amount of the David Preston land 

contract, three-fourths of the amount paid by them for taxes, as 

provided by said decree, and three-fourths of the debts of the firm 

of Oliver and Robinson, paid by them, as provided by sald decree. 

A detailed statement of my finding with respect to said respective 
claims is hereto annexed, marked Schedule B, and to said schedule 
] res} ect fully refer. 

Under my direction additional testimony was 
relating to the matters so referred to me. The 
nesses, together with the exhibits referred to therein, have been by 
me filed in the office of the clerk of the court. 

The date of the transfer from the complainant to the defendant, 
Henry 8. Cunningham, referred to in said decree, not having been 
fixed by said decree, I have examined the testimony taken in said 
cause, and therefrom have found that said transfer was actually 
made on the Sth day of Septem ber, LS65. 

Dated Detroit, , Decen iber dist, 1880. 


taken the eau 
de positions of wit- 


JOHN J. SPEED, 
Master in Chancery for astern District of Michigan. 


SCHEDULE A. 


¥ 


# 
Lumber on wharf September S. 1S6S8. 


In determining the amount of lumber on hand at the date of the 
transfer from complainant to the defendant Cunningham, I have 
considered certain facts as probably true: | 

Ist. That there was sawed by Oliver & Robinson, during the win- 
ter of 1867-8, 1,400,000 feet. 

2nd. ‘That a small amount of lumber was sawed in the spring of 
1868 in the water mill. This mill on]v ran a short time, and it is 
not claimed by either party that any lasye amount was sawed. One 
witness, and I believe aol one, named any amount, and he stated 
that 1t was about 3,000 feet. | 

ord. That the steam mill began sawing for the season about Ma: 

4th. T hat there was shipped prior to June 9th, 1868, and sold at 
the mill, 2,352,516 feet—see Exhibit 66, Leavin nony of witness Boyn- 
ton, and “excluding old account of A. Bates.” | 

Sth. That there was on the dock Si 9th about 140,000 feet, 
according to testimony of complainant. 

6th. That there was shipped between June 9th and Aueust 18th 
1,915,562 feet 

7th. That in the bill of sale from complainant to the defendant 
Cunningham, by which the transfer was made, it is stated that there 
was on hand and in transit about 606,000 feet. 


gets ELS 
Neat ct cars 


Se ET ee Se ae 
A SEO ata ne hae ee ae 
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Sth. That there was shipped between September 8th and October 
28th, by the defendants, 1,705,869 feet. 
226 9th. That on October 3ist, 1868, Melville, the foreman of 
the mill, wrote to the de ORES. H. M. Robinson, that he 
estimated there was then on the dock about 450,000 feet. 

LOth. That during the fall and after September 8th, and probably 
after the shipments ending October 28th, there was sawed 1,037,213 
feet, which was sold to M. W. Evans. 

lith. There were thirty-three working days from May Ist to June 
Sth, inclusive. There were fifty-three working days, less seven lost 

1 June, between June 9th and August 17th, inclusive; there were 
eighteen days from August 18th to September 7th, inclusive; there 
were forty-two days from September 8th to October 27th, inclusive ; 
there were four days from October 28th to 51st, inclusive, and from 
October 28th to November 21st, inclusive, seventeen days. Said last 
date is probably as late as the mill sawed that season, there being 
no reason to believe from the evidence that sawing was done after 
freezing cold weather had set in. 

Numerous witnesses were examined both prior to and since the 
entering of said decree, who testified as to the daily average capacity 
of the steam mill. 

One witness, John L. Dale, a millwright, who was employed to 
put the machinery into the steam mill, and who run it for several 
months after it started in ile F ill of 1867, testified that the mill eut 
from twenty to thirty thousand feet per day before the gang saws, 
which were subsequently put in by defendants, were set in operation ; 
and on one oceasion when he testified he said he had his memoran- 
dum book with him, in which he had entered the daily work of the 
the mill, both, as I understand, during the time 1t was operated by 
Oliver & Robinson, or by complainant, Esai to the formation of the 
last-named firm, and also during the time defendants were in pos- 
session after the gang was put in. But neither party seemed to 
desire its production, as the witness seemed to have testified from 
observations noted from time to time, as stated by him, for the pur- 
pose of ascertaining what work the mill would do. I was inclined 
at first to ‘accept his testimony as fixing at least the highest average 
daily capacity; but on further consideration I have taken as a 
basis of computation a rate which may seem to be an arbitrary one, 
but which is one that appears to be consistent with all the facts above 
stated. 

The average rate accepted by me is 54,463 feet per day. It was 
necessary— | 

1. To fix a rate which for thirty three days, from May Ist to June 
Sth, inclusive, would account for shipments made to the last-named 
date, and leave about 140,000 feet on the dock, first deducting about 
1,400,000 feet sawed in the winter of 1567-’S, and, say, 3,000 feet 
sawed in the water mill in the spring of 1568. 

It was necessary to use a rate which, after adding to the amount 
ide the 140,000 feet on hand June 9th, and allowing for the lost 
seven days in June, would account for the shipments between June 
9th and August 18th. 

3. The statement in the bill of sale of about 600,000 feet was “re 
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by complainant, a practical lumberman, capable by observation of 
estimating a quantity of lumber, and who had at the time the 
knowledge ¢ r means of obtaining information as to the lumber then 
Be Sue anise Wendl oiedile, f- poutiblo. 10 niaks tse statement 
contained in that bill of sale consistent with other ascertained 

facts. : 
a | 4. The rate adopted should be sufficient, after adding the 

amount on hand September 8th, is eiaand: for ths lumber 
shipped between that date and October 28th. 

>. The statement of Melville, in his letter to H. M. Robinson, that 
there was 450,000 feet on hand October 31st should be taken into 
consideration. | 
The rate adopted should be large enough to account for the ad- 
ditional amount sawed, 1,037,213 feet, before cold-weather prevented 
further work. 
Computation. 


Feet. 
etre a RE RE ac 400000 
Sawed or saglan SEE EER ROE i ne ER se o,J000 
Sawed thirty-three days, from May Ist to June Sth, inclu- 
sive, at 53,465 feet per EEL TT AES es £04,279 


Deduct shipments and sales to June 9th____--_------- 2,852,316 


Sawed from,June 9th to August 18th, less seven days, 
+e 


fifty-three days, at 35,463 feet per OPS ean. Ree ageee 


| 1.928.505 
Deduct shipments to August 18th -.....-._-.-...---. 1,913,565 


*) 
) 


14.940 


Sawed from August 18th to September Sth,eighteen days, 
rue ee en OT NERY oo os a ee. 602.354 


On coups September 8th - cdi. BPH are aun On pS aT ES 617,274 
sawed Septe mber 8th to October 28th, forty-two days, 
“at B5AB3 fect per day Sel Nita op ca ic east “1 apa a ara neg tad lai ~ 1,405,446 


“se Z. 420 
Shipments from September 8th to October 28th -__- ~__- 1,705,869 


o16,85] 
Sawed from October 28th to October 31st, four days_ -_~- 133,852 
pg SO eg SESS?” Meggan Ra ca gahd Paracas ee ea g 450.703 
Sawed to November 20th, elgh teen di WS vend. 602.334 


Se ee 


oe— ae —— ee ee ee 


Biase ites Mi Mahe Sa MO eta og eas a eis! yw ate ibs Ne sae Ra ct ba a ae a Aegean g 
DES SP ere R ON Re Ap POS ey OR AMEE SI BYURGS a RanaPO ae Os eae Ne eK Ce aes ce eh Se Se 
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The foregoing ae ition makes the amount on hand Septem- 
ber Sth, 1868, 617,274 { eet, but, as it is the result of an assumed 
average sawing capacity, it would see m better to accept 1t merely as 
proof that the amount which was probably accepted as the qui antity 
on hand by the parties at the time of the transfer was 600,000 feet, 
that being the amount stated in the bill of sale. 


Value of lumber. 


Oliver & Robinson sold lumber during the year 1868 at an aver- 
age price of eleven dollars per thousand; and after considering the 
question of value of stumpage, and cost of getting out and running 
the logs, and cost of sawing, together wi th other t testimony, In my 
opinion that sum is a fair price to charge the defendants for the 
lumber on the dock at date of transfer—600,000 feet, at eleven dol- 
lars per thousand, $6,600, three-fourths of which sum, $4,950, I have 
allowed to complainant as of September Sth, 1868. 


as 
Logs on hand September Sth, 1868. 


[ have found that the amount of logs cut by Oliver & 

228 Hawkins, the predecessors of Oliver & Robinson, for the 

season of 1867 was 3,400,000 feet, that being the amount 
testified to by complainant. 

In his original cross-bill filed in cause No. 1408 by David D. 
Oliver as complainant against the defendants, Hunt, Eschelemann, 
Ranney, Haines, and George J. Robinson, and sworn to August 26th, 
1869, complainant alleges the amount cut was 5,500,000 feet. 

The witness Melville says that the firm of Oliver & Hawkins got 
in 4,200,000 feet; but from the testimony I think that the amount 
stated by complainant, 3,400,000 feet, should be accepted as the basis 
of computation. 

There was sawed in the water mill in 1867 1,600,000 feet. The 
steam mill began sawing on September 25, 1867, and there is no 
testimony as to the amount sawed by it during the season. The 
water mill did not saw during that season after the steam mill was 
started, for the reason, as 1t would seem from the testimony of the 
witness Dale, that it was determined to take a sixty-inch circular 
saw from the water mill and place itinthesteam mill. This change 
was made after September 25rd and sometime prior to the winter of 
that year, as Dale says that the old saw taken from the water mill was 
broken in the steam mill that winter. ) 

The steam mill started with one seventy-two-inch saw, and it 
would seem probable that the changing of the old saw from the 
water mill was done within a reasonable time after the water mill 
stopped, say within twenty days. 

Considering, among other things, the average sawing rate of the 
following year, the probal lity of delays ine ‘ident to the starting of 
a new mill, the fact that there was no lumber carried over from the 
season of 1867, and that the locality was such as not to permit of 
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vessels loading there later than November Ist, I have estimated that 
there was cut in the steam mill 600,000 feet during 1867. 

During the winter of 1867—’8 Oliver & Robinson had four camps 
at which jobbers were engaged in getting out logs. 

From the testimony of three of these jobbers of the complainant 
and of other witnesses I have found, although with some doubts, that 
Oliver & Robinson got out altogether 7,800,000 logs. My doubts arise 
mainly from the fact that the complainant in his original cross-bill 
above referred to says that Oliver & Robinson got out 7,000,000 feet 


of logs, and this statement is confirmed by the testimony of another 


of the jobbers, Robert Robinson, who pretends to testify “ of his own 
knowledge” that 7,000,000 feet were gotten out. 

In addition to the above, there was 300,000 feet of logs furnished 
by B. MeArthur to be used in extending the dock, but subsequently 
sawed into lumber eo 100,000 feet purchased 
from one De Grout, probably under the contract between Oliver « 
Robinson and De Grout, Plude and Treudo, which was put in ev1- 
dence by the defendant. 


22Q Computation. 
Ft. 

Rr ae SeOWRIG loge oo oe Dpeies ot heer nn 3,400,000 
Oliver & Robinson logs got out by dobre ...cce-sbone 7,500,000 
OE EES Le SUSAN et a RLS CEES Ee aN 300,000 
De Grout logs Sash fk och Jima eb eet cae sa ih ek tate oe obs ant he naka WE, ca Dos ee ate 100,000 

2 oe al ee et | ere ea Aha ea ah ee 2 
Sawed and shipped A TR ee se a a Ce | |e 
Shipped ana soi to June Oth. 1866 uc oi ok cc BRB 
Shipped from June 9 to August ES SD 0)" a ee Be ee, 
On dock September 8th, 1868 ~___- ERS EATy oes > eprint an 600,000 

1S ESR aa Sea kis ees eg San a eller sp sali aap bc irc 7,065,878 
Logs as (EN NIN LOR A ITS RR AT Ne ey ke LE OLEH ENN 11,600,000 
LOE OS BUOVE, SRINDEd, Bbe. on. oe hn hate eeine ko nw 7,065,875 
Logs on hand Septem ber Rs Rr Sa tee eis ay i anaes 4,004,122 


Value of logs. 


In my opinion the value of the logs on hand September 8th, 1868, 
should be placed at seven dollars per thousat na, making, for the 
amount on hand, $31,738.85, for three-fourths of which the defend- 
ants should be charged, to wit, $23,804.14, and I have charged them 
with that amount as of the date Septem ber Sth, 1868. 7 

Witnesses estimate the value of these logs at prices varying from 
$5.50 to $9.00 per thousand. Complainant alleged in his cross-bill 
of August, 1869, above referred to, that the logs on hand when the 
Oliver & Robinson copartnership was formed, being part of the logs 
in question, were worth seven dollars per thousand. He now esti- 
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inates the logs transferred to the defendant Cunningham at nine 
dollars per thousand. In 1871 he testified that they were worth 
seven dollars or eight dollars, and in August, 1877, he testified that 
they were worth eight dollars. 

In fixing upon the valuation, the cost of cutting, hauling, and 
running the logs, and value of stumpage were taken as a basis; but 
the logs had not all been run to the mill. and it would seem that 
some of them were still on skidways, on the banks of the river, or 
scattered along the stream at various places where they had stranded. 
Some expense was necessary to get them to the mill,and apparently 
some of the logs got out, elther in 1867, and earried over until the 
season of 1868, or in the winter [of | 1S67-’8, were not suitable to 
saw into lumber,as Dale, the millwright, one of complainant’s wit- 
nesses, testified that they ‘had a lot of logs that were not fit to run 


| 


a . fog i‘. . ] mi 3 '\7 {i,, ‘ =~ 3  & m 7 
through the mill, and we Kept them back—dare not put them in the 
-17 ry Hyees SEE, “ST Sur RE: b pe 
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i A 


ity rs) 7 t — | "344 +11 7 o>? lL, ') ¢ . < ] . ‘ 1 - . 
tity transterred to ¢ UnbInghnam, those not made Into lumber form 
part of those estimated to be on hand at thatdate. While the num- 
ber is not known, we may take the fact that there were some of less 
] . . 4 . e* la" . , . > 
Vvaiue Into consideration 1n OxXIneg a valuation on the logs transferred. 


In the bill of sale from the complainant to the defendant 

230 Cunningham, “25,000 cedar posts at or near the water mill 
| ferred. 

and that the number so transferred was about 25,000, as 

id instrument. ‘here was about 25,869 gotten out by 


oo 


7 } > 3 T.T , . ve 
Ay shore were trans 


Oliver & Robinson; but it appears that they shipped 1,006 cedar 
[| have charged the defendant six and one-half cents apiece—a 
price named in brief of complainant’s counsel—as a fair valuation. 
[ have eredited to the complainant as of the date Septem ber Sth, 
1858, $1,261.11, three-fourths of the aggregate valuation, $1,681.46, 
at price named. 

LV. 


(Goods in store. 


The merchandise account of Oliver & Robinson, as appears by 
their journal, was charged for goods on hand at the date of the 


Me 
< 


formation of their partnership—$8,205.52—and for purchases made 
up to September Sth, LS6S, $68,248.70, and was credited by sales 
$71,505.05. 

Assuming that the sales were made at a profit of fifteen per cent. 
the goods on hand Septem ber Sth, 1868, cost 36,070.44. 

The fall purchases had not been made at the date of the transfer, 


1o—214 
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and I see no reason from the testimony to believe that the amount 
of goods on hand was as large as was. represented. by the complain- 
ant and some of his witnesses. On the other hand, [ think the 
amount was larger than that testified toon behalf of the defendants. 
Assuming that the journal entries are correct and fairly represent 
the amount of the transactions and that fifteen per cent. would be 
near to’a probable average profit, I think that on September Sth, 
1568, there was that amount of goods in store. Some of them must, 
however, have been on hand for some time and have become de- 
preciated in value. The sum named, if invested in fresh goods, 
would have purchased more desirable and salable stock. From 
the amount stated I have deducted ten per cent. for depreciation, 
leaving $5,465.40, three-fourths of which, $4,097.55, I have charged 
defendant. 
V. 
Personal property, ete. 


[ have ascertained that the following is a list of the personal 
een eehetpes. | 
property and of the value thereof which was transferred by com- 
Jainant to the defendant Cunningham, September Sth, 1868, viz: 
} g » OC} ) 


8 pair [of | horses at a elie ec Pa ek a 


ap IT eS Tae ae OEE TA DSIRE en Sot RE RCT SOME Te) EN 40 
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pair jack-screws __..--. ---------. 
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poem — asennad, 
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? bedroom aie SIS TPG 5 a Cen 
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Oe Ne os 
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steam mill, and I have deducted its value at complainant’s valua- 
tion of a five-foot saw. 

It appears that prior to the time the transfer was made to the de- 
fendant Cunningham the four boilers, steam drum, mud pipe, ry 
mentioned in above list had been purchased by complainant wit! 
the other boilers and machinery for the steam mill, but those men- 
tioned had not been set and. were outside of the mill. I have treated 
the four boilers, a swt the steam drum, mud pipe, ete., as 
personal prope ty weet as any part of the machinery of the mill. 

After the trans hia de ronda ants used these boilers, ete., placing 
them in the mill at the time when they put in the new gang saw. 
Brennan, the boiler maker, who made all the boilers for the mill, 
including these in question, testified that the price or costs of manu- 
facture was $5,500, one-half of which is $2,900. There is no testi- 
mony showing what the steam drum, mud pipe, fronts, grates, and 
smoke stack were worth, and, therefore, although somewhat uncer- 
tain as to their real value, [ have assumed that they cost not less 
three hundred dollars. 


VI. 
Accounts and bills receivable which defendants have collected. 


I have considered in Sehedule B,: page 36, the matter of said ac- 


counts in connection with the claim of the defendants to be allowed 
for debts paid by them, to which l refer. 
VII. 
Use of mill, dock, buildings, ete. 

There appears to be no special direction in the decree to allow 
complainant a sum for use of mull, buildings, ete.; but, as it seems 
equitable that ‘he should be paid for such use, and although, per- 
haps, technically not allowable under the head of value of stumpage, 
t] ere is no doubt that the facilities whi ich the use of. the mill, Gtc.., 
gave to defendants to cut the logs into lumber made the logs more 
valuable. I have included a charge against defendants for such 
use, respectfully submitting to the court the question of the propriety 
of such allowance. 

I have found from the testimony that the defendants should be 
charged for the use of the mill, docks, and other buildings, forty 
cents per thousand, and for all the lumber sawed by them at the 
mill during the time that they were engaged in sawing lumber, that 
is to say, during 1865, 1869, 1870, 1871, and 1872; that since then 
and down to the date of the decree I think oe re should be charged, 
and I have accordingly credited the complainant, at the rate of five 
hundred dollars per year. ‘The highest rat f xed by the testimony 
is fifty cents per thousand, but inasmuch as the defenda nts 1 improved 
the property by expenditures I have taken such expenditures into 
consideration in arriving at the rate with which defendants should 

be charged. : 
230 During 1868 defendants sawed 2,143,08 


2 feet, at 50 cents, 
~~ $1,071. 54. three-fourths of which is SSO3.64. 
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In 1869 sawed 3,964,577 fe-t, at 40 cents, $1,585.83, three-fouths of 
which 1s $1,189.35. | 

In 1870 sawed 5,604,498 feet, at forty cents, $2,241.79, three- 
fourths of which is $1,681.35 

In 1871 sawed 3,563,505 feet, at forty cents, $1,425.40, three- 
fourths of which is $1,069.05. 

In 1572 sawed 4,541,474 feet, at forty cents, $1,736.58, three- 
fourths of which is $1,302.42. 


1875, use SOOO, t three-fourths of which $570.00. 
1874, do. do., do. ” 8375 00, 
L870, a-ak, do. $3570.00. 
1876, do. do., | do. S570.00. 
1877, do. do., do. $375.00. 
1878, do. > hO.. do. 8570.00. 
1879, do. do., do. $3575.00. 


1880, six mos. 10 day-, $221.21, ?ths of which is $166.65. 

I have charged the defendants and credited the complainant for 
the use of the property, based upon forty cents per thousand for the 
amount sawed as of August Ist, in the years 1869, 1870, 1871, and 
ie acs aoc kee for the year, the same as though they had 
hired the mill to saw lumber at that rate per thousand, to be paid 
monthly. For the year 1868 I have charged them as of the date 
November 20th; for the years following 1872 I have charged them 
as of the last day of the year, excepting for the part of the year 
1880, for which I have charged them as of the date of the decree 

The amount charged for use since 1872 is less than the sum stated 
as rental value by complainant’s witnesses; but after the removal 
of the timber and the destruction of the mill I am unable to see 
what use the remaining buildings could be put to that would make 
them net more than $500 a year, and it might be added that it does 
not appear that defendants received rents in fact for use of thi 
property. 


VIIT. 
Timber eut on lands. 


lor the purpose of ascertaining the amount of timber cut from 
the lands, the complainant sent out men who measured the diameter 
of the stump and the diameter of the top where found, and the dis- 
tance between stump and top, allowance being made apparently by 
some of the measurers for Jump of tree in falling and for defects 
supposed to have existed in the part of the tree taken away. Where 
the tops were removed and destroyed an average was made of meas- 
urements of trees of which the tops were found, and this average 
was used to form the supposed top and length of trees whose tops 
were not to be found. A schedule of the measurements so made, 
containing a description of the lands and naming the measurers, 
the number of pieces measured and the number of feet reported as 
measured is hereto annexed, marked Schedule D. 

In determining the amount of timber cut upon which I have 
allowed stumpage to complainant I have rejected these measure- 
ments, and for the following reasons among others: 


Smee Riemann 
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1. Lands not described in the decree were measured, as will ap- 
pear by reference to the descriptions mentioned in the column of 
‘remarks” in Schedule D, pages 60, ’1, ’2, ’3, 4. 
204 We have no means of determining in such cases what part 
of the amount of timber reported should be apportioned to 
the lands described in the decree. As some parts are more thickly 
timbered. than others, a correct result would not necessarily follow 
by apportioning the number of feet reported, according to the 
average. 
There is reason to believe that double measurements were made 
on some lands. 

It will be noticed on referring to Schedule D that as to most of 
the descriptions they were measured by two or more persons. The 
measurers say they marked the stumps, but not always the top, by 
splitting off a piece or hacking the side of stumps, or by putting on 
it a club,a piece of bark ,ehip, bl ock from the cutting,ora brush; butin 


this there seems to have been no particular agreement, as there would 


naturally have been when two or more parties are engaged in meas- 
uring on the same lands, and the absence of any understanding or 


, agreement in that regard would lead to double measurements where 


the land is measured by more than one party. 

The witness Crowell testified, when asked if another person meas- 
ured on same lands, that there was on sections 17, 21, and 8 He 
measured also on section 19, town. 29, range 8; and F. Buchanan re- 
ports timber upon the last-mentioned section. Itis true that I*. Buch- 
anan testified that Crowell & Clewley measured on same land that he 
did; and he also testified that they were the only parties; but T. F. 
Oliver measured section 85, town. 29, range $8, A. Burton measured 
on 11, 25, and White reports timber from section 2, T. 28, R. 8. All 
of which descriptions were measured by F. Buchanan. Alexander 
Taylor, as I understood him to say, testified that he alone measured 
all of section 4, 28, 8, excepting the northwest quarter of northwest 
quarter and the southwest quarter of northwest quarter. But F. 
Buchanan, who says that no one but Clewley and Crowell measured 
the same lands that he did, reports timber taken from the southeast 
quarter of the same section. 3 | 

Clewley testifies, in response to the question, “Who else was 
measuring on the same lands?” that is, the lands measured by him, 
replied, “ Fred. Buchanan,” implying that he was the only one ; but 
it appears that White, Tavlor, Nichols, and T. F. Oliver measured 
lands upon which Clewly reports measurements. 

These misstatements, 1t is true, may be due to merely careless 
errors of witnesses, but they at least afford some grounds of -suspi- 
cion that double measurements of some timber may have been 
mace. : 
do. Of a large part of the timber measured no tops were found, 
they having been removed and destroyed, and in such ease it was 


impossible to ascertain the length of the piece taken away. 
Burthwick did not find — about one-sixteenth part. White did not 
find — about one-fourth. Taylor says that nearly one-half were 
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destroyed. Dyer says more than one-half were destroyed. A. E. 
Buchanan reports 242,767 feet where tops were gone. Nichols did 
not find — about one-third of tops. Crowell reports 1,105,705 feet 
no tops found. F. Buchanan reports 6,164,265 feet where there 
were no tops. Clewley found only about two-thirds. 

Making a calculation from the number of feet reported by each 
of the above, the amount measured where the tops were not found 
was as follows: 


nod SPICE oe 109,087, ;1- of total feet reported. 
RAN oe ta eat 282,694, { of total feet reported. 

| yer & Lindo as pebaag Per 6 910.166, + of total feet reported, 

A. i. Buchanan - ES eee 242 767, do. 

POR ee) | ee do. 

CN oc a ee ee 

By. SOUR AMRR e  e Seo 

Clewley ---..------.--------. 4,602,787, 4 of total feet reported. 
gO SiR Oe EN ta, Fee ae 21,059,009, or over 36 per cent. of the 


total number of feet 
reported, 


The measurers testify that where no tops were found they made 
a computation of dimensions by averaging the stumps with trees on 
the same description of lands where the tops were found. 

[t does not appear in any case, unless possibly one, of which 
mention is made below, how this averaging was done. If, first, an 
average top and length was obtained from the pieces where the tops 
were found, whether the stumps were or were not of the same di- 
ameter as those of which it was desired to supply an imaginary top 
and length, the diameter of the top and the length being somewhat 
in proportion to the size of stump, it is evident that the smaller 
stumps would decrease the average ee eee 
stumps would increase the same. Such average top and length 
could not, therefore, be used to supply the place of the lost top and 
unascertained length unless for stumps of the average diameter. 

Secondly. Were the trees of which the tops were not found aver- 
awed with other trees of like diameter or stump” 

If the stump of which the top was destroyed wi is say thirty inch 
in diameter it might be averaged correctly fora large number of 
eases if the average top and length of a very large number of thirty- 
inch stumps were ascertained and this averaged top and length were 
used to supply the place of the one destroyed. 

That all thirty-inch stumps do not have.a like diameter of top, 
and the same length is very evident to an ordinary observer. In 
this case the field notes of measurement of one measurer only—A. 
Burton—were filed as testimony. On examination of these notes it 
will be seen that of the first 220 measurements there noted there are 
sixteen where the stump was thirty inches in diameter, as follows: 


* See testimony of f J. W. Minton. 
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stump. Top. Leneth. 

3) )*) 50 

>) *}() (\? 

5) 2() LQ 

‘ 30) LD 64 
50) 16 5G 

; 21) 18 64 

o>) 2A ol) 

5) 2] () 

OU) 2] 5 

SQ) 2) Ot 

S10) 17 OH) 

>t) | *)() 1() 

3) LS Hy? 

236 The average top was 19? inches, and the average length 


was 52} feet of those above mentioned 
aking the sixteen measurements of thirty-inch stumps next fol- 


lowing, in Burton’s field notes, they are as follows: 


Stump. Top Length. 
3) 16 Ob 
S10 is 70 
OO 6 56 
-() 21 2, 
() 1S OQ 
2() 2) 64 
50 20 58 . 
Sie) () 60 
34) 1 56 
5) 22 5O 
30 | | yAL 50 
30 16 OG 
30 17 70 
30) 16 NO 
30 2] oO? 
30 1s OO 


Here the average for the top was 18, inches. or over one inch. 
and the average length was fifty-nine feet or 67 feet more than that 
obtained by the first average. 

In the first Case the average amount in feet of lumber in the tree, 
rejecting fractions, 90x 19x52, is 1.087 feet. In the second ease, 
00x18x59, is 1,121 feet, a difference of 64 feet; but if, on obtaining 
the average, it had so happened that the larger tops and longer 
lengths had come together the difference would be 245 feet. 

These figures show, I think, that it would. be unsafe to use a 
limited number of trees of ike diameter to obtain the average top 
and leneth, and even if obtained it would not follow that such aver- 
age top and length would be the same as the natural top and leneth 
of any certain limited number of trees of which only the diameter 
of the stump was known, although possibly an average of a large 
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large number. 

As an illustration of the extent of this D1] 
Case refer LO the report of I Buehanat 
ments by average of 6,164,265 feet or 
10,854,627 feet. 

On section 8, 29, 8, he found 289 white pine trees, from which he 
estimated was cut 344,775 feet, and 71. Norway, from which was cut 
155.710 feet. e208 thre Same description he found 1.279 white pine 
stulps, 


) 


‘ocess of averaging in this 
who reported Nneasure- 
of a total measurement of 


no tops, and 1,279 Norway stumps, no tops, “ which were 
averaged with those that were found on the same land ”—that is, he 


‘7 va : ‘> . oe <i . ‘ 1% , ’ casa . ] - 4 ’ : ’ y > 
“LVeCvaged vile 1279 white pine, no top, With the 259 where tops were 


found, and he av raged the 1,279 Norway with the 71 Norway, and 
by this mode of estimating he reports that from the Lie white pine 


{ 
? : ‘ ] 4 ’ a ; | » »( )e) Q90 ’ cyvy ] bas , iy ] oe »™7 ( Y . ’ = 
stumps there were cut ZjovZ,ZZU Teet, and trom’ the 1.279 Norway 


On section 9, 29, 8, he finds.81 white pine, measuring 26,085 feet, 
and S57 Norway, measuring 27,764 feet. 517 white pine 
a ¥ stumps, no tops, were found, and averaged as above, 434,797 
feet. GOT Norway stumps, no tops, were found, averaged as 

above, 492,750 feet 
My Opinion it would have been quite as satisfactory, and would 
h Lived muse I) lal ()] and money, if th COM Jainant had ascer- 


! 
- ; = 4 . | 
tained the average quantity cut. sav from 1.000 trees where the tops 
‘ i e e 


and the lengths ascertained with reasonable certainty, 
and have multiplied said average with the whole number of stumps 
on the land described in the deeree, and this seems to have been the 
method adopted by ag Buchanan as to som: descriptions, as will be 
readily seen by examination of his report, and possibly that method 


may have been employed by other measurers. but 1t 1s evident that 


yey y y VaeriT 


’ 
.@.2- ££ 


i } | : _ T , , «) l, 1? | Cc ‘ ?) *} oa } 
ie difference between an estimate made 1n this manne! and tne 
. 1] } . 
liAVve been actually Cut on a large tract Ol land 


— 


micht We Several M1WtIONsS of reel 

In cases of trespass, where there is no-other means of ascer- 
taining the quantity cut from a small tract of land, the differ- 
ence between the actual amount cut and that guessed at by measur- 


ers in the Mahler adopted lk tHIS Case hay Hot be very oreat, but 
itis clear to me that the discrepancy between the quantity which 
the defendants say they obtained and the quantity reported by the 
complainant’s measurers, Cah be accounted for by the Crrors ot the 
mMmeasurers. 

4. It appears from the testimony that the measurers used Serib- 
ners long timber table in computing the number of feet, board 
measure, contained in the pieces supposed to have been taken away. 

[t further appears that. this table is | yn a diameter taken 
one-third of the length from the top or small end of the piece; but 


- 

f 
—_) 
pool 

wee 
— 
a 


n of the measurers, who in all report 26,806,539 feet, testify 
that they used a mean diameter; that is, that they added the diame- 
ter of the stump and top together and divided the same by two. 

lor the purpose of ascertalnine approximately the difference in 
feet due to the error, I took the first 242 measurements stated in A. 


16—214 


Pk ey 
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Burton’s field notes above referred to,,and found that the difference 
between the mean and one-third diameters was 12 and }ths per cent. 
of the amount which resulted from using a mean diameter. 12 and 
¢ per cent. af 26,306,559. feet, reported as stated, is 3,283,317 feet. 
This amount should be deducted from the total number of feet 
stated to have been measured. ‘The deduction, however, is only 
approximately correct, and possibly, by using a ‘larger number of 
omar nee’ with which to make the computation of percentage, 
the resu oht be varied. 

D. lt IS not t clearly established by the testimony what parts of the 
lands described were those upon which comp lainant and the firm 


of Oliver and Robinson eut timb r.and there is reason to believe 
that the measurers included stumps ant which cuttings were made 
prior te the date when defendants took sane 


P riy] ‘ + 4 " cy = a 
i). Phe mMeasurers reported that they measured . yl, (Al pl Ces, Sup- 
4 , ; ve 7. ea ve . ©){ )e es > oO " . : , 
posed to have contained 51,502,502 feet, board measure, an average 
of 995 and “ feet to 1 


. } 


ra he plece ; they also reported 8.776.405 feet 
for which the number of pieces Was hot state dd, averaging the same, 


at 995 and ;%, feet to the piece. ‘The number of preces supposed to 
have been measured was 60,558, and the total number of feet 
60,278,707. | 
The total number of days for which the measurers were employed 
on the work was 265. Estimating that they were each en- 
238 gaged without rest from 7 a.m. to 12 m.,and from 1 p.m. to 
6 p.m., ten hours a day, as much as it ‘can be reasonably 
presumed that they labored, they measured one piece in each two 
minutes and ee seconds of time. ‘To do this, they had _ to 
first find the UM ps and LOpsS Jif the latter were hot destroy: d Or Tre- 
moved, a labor of some difficul LY, as most of the lands were YTOWT) 
over with briar "etre and other lieht or second crowths, and One 
f the measurers states that he thinks for that reason he missed at 
least five per cent. of the s stumps. 

After finding stump and top, the measurement of diameters and 
leneths was made, with either a Ree onk rule or tape line, the result 
noted in a book, and the stump and sometimes the top marked as 
stated above. 

They did not find a large number of the Lops, it is true, and did 
not, therefore, measure other than the stumps; but it must be also 
understood that the time was taken up for other purposes, as locat- 
Ing and removing their camps, ete., ete. 

The extraordinary e xpedition with which this work was done af- 
fords reasonable ground for b lieving that erroneous and false reports 
were made of these measurements. 

It doesnot appear how many feet of logs or timber as such were 
cut by the defendants during the time that they lumbered upon the 
property and prior to the sale to Messrs. Fowler, Merrick & Lyon, 
but the lumber manufactured and shipped by them was as follows: 


— 
LD yi CAEN IIE 


. - We ee - > 
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io... DIR ee ek ee ho) Bp Oa ee STEERS age eR ep he EN ae 10 ’.S6O ft. 
1869 ee OD EC TUPI: NE OR TR: AME RE PERE SS 5,100,790 ft. 
1870 cethaace pa pet eNO ee RN EE ss smi gv ak ms», = 
2+ Be saci sah ca tate san Sik cae 5 silt aca eG Tie 
t. Pi eee Stn ST ee ee TORI FN AS ARR EE ),147,620 ft. 
1 ts, SE ER pe Pe Pa <7 EE Oran aR ae wm Eee: ey Fe 
And there was also sawed by Messrs. Sanborn of logs 
Gut apo a tune tase Se? ak 
There was rafted to Tonawanda_-_-_- ss ait tei eae a as an 8//(.678 ft. 
There wa Sper ety keg a eee ose (tas Ck a) de 320.715 ft. 
There was sold to a Mr. Dunks, of lumber____~-_-__~- 50.000 ft. 
A TRE inn bh sitio im ow see mae niche Ee 


rom which should be deducted one-third of the tim- 
ber cut on sections Nos. 8,9, and 17, in town. 29 N., 
range 8 E., two-thirds of which only is deseribed jn 
the decree, and and the remaining third was owned 


by the defendants, or some one of them —-._..- oid aoe 2,515,000 tt. 
There was also cut timber on H. M. olissan's lated. 700,000 ft. 
Also timber cut on lands of a Mr. Oakes____________ 118.967 ft. 


3,923,967 ft. 

There was on hand, of lumber, September 8, 1868, as 
a a a cee 600,000 ft. 
And of logs EE ase aR RE TATED Ry MB IE t.o24,122 ft. 


Deducting above items from the 2(, 910,929 feet above stated, the 
amount of stumpage to be paid for by the defendants 1s 18,857,440 
feet. : 

This amount of stumpage I have apportioned equally to the sea- 


sons 1869, 1870, 1S71. and 1872. and have assumed, in the absence 


| iat igs ; Seer : 
of other definite and satisfactory testimony, that an equal amount 
was cut in the winters of 1868, 1869, 1870, and 1871, making 
&)>* aw g *yz? . } } A j oe ’ a _« 
PAYS, 4,/14,000 feet assumed to have been cut In each of those win- 


ters, for which have charged the dete ndants ut the rate ot 


two dollars per thousand. 

Numerous witnesses have testified as to the value of the stumpage 
in question, but few of them seemed to have testified from any per- 
sonal knowledge, or even information, so far as disclosed by the 
testimony, of sales made ot stum page or of pine lands. It would be 
unreasonable in this report to enter into a discussion as to the 
velght to be given to the opinions ot each of these witnesses. In 
the consideration 21iven to the subje ct | have attached much ae md 
anee to the opinions of Messrs. Fowler and Alega l’, who have pur- 
chased stumpage or lands and based their jue Lom nt UpOll a per- 
sonal knowledge. : 

These gentlemen fix a less sum than two dollars as the price of 
stumpage, but the sale to Messrs. l’owler, Merrick & Lyon, although 
the result may have proved that they paid too much, Is strong evi- 
dence that the stumpage probably could have been sold for that 


——s 


¥ 
e 
t 
? 
= 
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RSs 


‘as of August Ist, 1871, 7 oA. 


cpm tas eae tite =: ET EE eee ie ee Sal ais ie Seed Sela ws ar ue 
ek a fara | ALY ne AF gE SS tae TERS Pw cS csn eS a  ae AERC AL 5 SOTO REPT POPS eee gs gti OSS So gir ees vine ‘ 
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sum, especially to persons who had possession of the mill at Ossi- 
neke, where it could be manufactured. 

] have charged the defendants as of August Ist, in each of said 
years 1869, 1870, 1871, and 1872, with one-fourth of the value of 
said stumpage, deeming that an average date when they could be 


said to have realized upon the timber removed . 
$2.00 per the 


‘) 


1869, one-fourth stumpage, 1714 360 feet. at , | 
$9,428.72; three-quarters of which I have charged to the defendants 
as of August Lst. ] S69. S7 071.54. 

1870, one-fourth stumpage, 4.714.560 feet, at $2.00 per thousand, 
39, L25. 72; three-fourths of which I have charged to the defendants 
as of August Ist, 1870, $7,071.54. 

18/1, one-fourth stumpage, | 71 


{ ] 
A 
$9,428.72 ; mepige, mga i? which | have charged to the defendants 


oO0 feet, at S2.00 per thousand, 


1872, one-fourth stum }page, 1.714.360 feet, at $2.00 per thor — 


$9.428.72 ; three-quarte rs of aie lL have chara d to Lie defendant 
as of August Ist, 1872, 7,071.54. 

In addition to the above-mentioned stumpage, ther 
sold by defendants to one McRea for the sum of 
was paid,as near as I can ascertain, on April 16,1874; three. eet 
of said sum, $686.20, [ have charged to defendants as of the last- 


. was timber 


+” 7 
Deis). % vhich 


mentioned date. 
aaa, 

sabia 2 ainant claims, under the clause in the decree providin; 
that he be allowed the value of “ three-fourths of such of the mi 
machinery contained in the mills upon said lands at said date of 
said transfer as has since been disposed of,” that he should be al- 
lowed for three-fourths of the value of thet machinery of the steam 
mill in the mill at the date of transfer, the defendants having dis- 
posed of the machinery after the mill was destroyed by fire. I have 
not assented to this claim, and have allowed nothing to complain- 
ant under said cause 

So far as relates to the steam-mill— 

Ast. I have allowed complainant for use of the machinery in the 

allowance made for use of } Epa. 
240 2nd. : does not ap ae’ Mg portion of the machinery « 
posed of by defendants after the fire was in the mill at date 

of transfer. | : | 

3rd. I have allowed for the four boilers, steam-drum, ete., which 
defendants placed in the mill after the transfer, and for aught that 
appears to the contrary the boilers, which, it may be inferred from 
his testimony, were sold to Sanborn, may have been the same 
boilers for which allowance was made. : , 

There is no provision in the decree under which, in my opinion, 
I can consider the question of allowance of any part of the insurance 
moneys received by defendants ; 


[X. 


I have charged defendants with $24,500, three-fourths of the 


pistes asp Pa Ee ee RN UR Fey Wie pg NET Be! swe ee nigh aoa : eT ee ae 
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amount of purchase-price of pine timber upon the lands which were 
sold by defendants to Messrs. Fowler, Merrick & Lyon as of the date 
of said sale, as fixed by the decree, October 17, 1874. 
JNO. J. SPEED, 
Master in Chancery. 


SCHEDULE Bb. 
I. 


[ have eredited the defendants as follows: 

Amount paid J. B. Hill, mortgage, $1,000, as of September 8, 1868. 

Amount paid mig | Wayne, mortgage, $12, ( JU, as of Septem ber 5, 
1S6S. 

Amount paid David Preston on contract, $12,289, as of November 
10, 1868, it appearing by. the testimony that said amount was paid 
on that date. | 

Amount paid Kk. & G. R. Haines, mortgage, $6,000, as of Novem- 
ber 30, 1868, that being the date of the assignment to the defendant 
Hunt of said mortgage. 

Amount due on Calvin Haines’ mortgage, $19,000, as of October 
3, 1868, that being the date of the Buffalo agreement, so called, 
which recites that there 1s then due on that mortgage said sum of 
$19,000, and that 1s the sum which is also testified to by Calvin 
[laines as the amount then due. 

Amount due on mortgage to defendants, Hunt, Eschleman, and 
Cunningham, $47,495, as of December 9, 1572, as provided by said 
decree. 


LT. 


[ have credited the defendants with three-fourths of the amount 
of taxes paid by them on the lands described in the decree, three- 
fourths of which was found to belong to said complainant, as follows 


241 


Year: Amount of tax! Three-fourths of tax. 
ig00..... si neoledet cca Uetahey Sd a at Cael ee ee S456 76 
OU os heal a ce eee Lee jQo2 69 399 5? 
ISTO PPLE EE NRA Bec ETS CMU 584 78 A388 59 
a Ba a et ee I re a 760 65 
ot hae VLAN be es Res ASS a09 (2 PGI YO 
oo, SON er Tere ee tages Bs LG SO, ioe OS 324 44 
I Secs he ge a re ee 938 21 703 66 
Lois. ia vig eae eee Nee eo fio 01 279 76 
le oe v ar : ot 6] 68 21 
1S77 fy omits Ue eatigies id he Sr eee 4 9 266 19 
1» > SUTRAS eee ence: AON Cee A eRek nee 366 OS 974A 5G 


[ have also eredited the defendants with the amount of taxes paid 
by them on the lands mentioned in the decree as the Preston lands, 
and on lands known as “ outside lands,” as follows: 
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Preston lands: Outside lands: 
Year. Amount of tax. Year. Amount of | 
eed rr as |, SC ONRC eas 
SS See Sack Cee ae. 1869 aro oui 963 2 
RR es gh SEN 2 91 34 RP Se) a 
Re ce ee ee i 
0S i ER RSE SRR a a eee 98 7? 0» NERS oA eee eee 250 Of 
er a) | ae ee age a 197 6 
2 | ES COA SRO MNE. 2 fe SO EES ES i 
PR ee ee 1S75 } RP SRR eee 
| 2: ER IREREIS Sic . 248 Sy NG SE a cece 23 Y! 
yo SERIES eee 82. 09 Ps (ORS See ee Oe 32 82 
ee ae OT GOSSAGE ae 


[ have credited the defendants with the respective amounts abc 
named as of the Ist day of February of the year following that 
which the tax was assessed, that being the date at which a sum 
added to the tax over and above the amount assessed as provid 
by law. | 


! have also credited the defendants with three-fourths of 1 
amount of road tax paid by them on the Oliver lands above m: 
tioned for the years 1869, 1870, 1871, 1872, and 1873, as follows: 


Year. Amount of tax. Three-fourt 
1869 Peres 2 Pye Ti ee 6 ee Ay rn are’ $192 52 
8) | SA TR Sae te SE eG ees 1 cede AES eR RE 26 18 19 62 
ES PRD SECS GRRE gs Cty RO aE eevee AR Boe 288 63 216 48 
a 278 83 209 13 
0? SP en eee eae PL aNn a ne ec Fe ea L79 OO 134 25 


I have also credited the defendants with the amount of road tt; 
paid by them on the lands described as the Preston lands for t 
years 1569, 1570, 1871, 1872, and 1878, as follows: 


Year. Amount of t: 
bo Seem 1 LE eS OF ASSERT oR ADD NM, Se Se 2 aE 1 oo 
BNO ee ak a HE RA BNET) STO BR Ne age L 94 
1 3 RR TREATS AN a aa RI, FOOD ES MES SDRAM AU a PD I A Oe = ey 
SSE Ra SARE ROR ARE ONTO NS PW casts Me Ge eS ERG a to OO 
|p SORE SIRs Ry oN Mama sabe FL ane cool ene ee 4 OV 


24? The above amounts of road taxes 1 have credited, as 
February Ist of the year following the assessment of the ta 
for the samme reason that I have credited the other above mentions 
of the same date. ) 
Schedules marked, respectively, Schedule E, pages 65 to 85, an 


‘Schedule F, pages 85 to 99, containing detailed statements of tl 


taxes paid as above mentioned, are hereto annexed and form part. 
my report. 

The defendants claim that they should be allowed three-fourtl 
of the amount of the debts, if any, of the firm of Oliver and Rol 
inson, paid by the defendants; and the complainant, on the oth¢ 
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hand, claims that he should be allowed three-fourths of the amount 
realized by defendants on notes and accounts due to Oliver and Rob- 
inson and transferred to said defendant Cunningham. 

On the hearing before me the defendants claimed that the amount 
yf debts specially proved to have been paid by them was as follows: 

1. Amount paid by defendants on E. & G. R. Haines, chattel 
mortgage, $2,000, and interest from April 25rd, 1868. 

2. Amount paid E. & G. R. Haines, chattel mortgage, $2,000, and 
interest from April 25rd, 1868. 

3. Amount, G. S. Wormer & Sons, account, January 12, 1869, 
S106.63. 

4. ee $156.16. 

5. Amount, Buhl & Ducharme, debt, January 5, 1869, $1,028.93. 

6. Amount Welch & Griffith, debt, January 5, 1869, $29.08. 

7. Amount, Eckard & Co.’s, debt, $640, and interest from August 
2, 1868. | | 

é, Amount, John £. Kitton. debt. April LQ. LS69, S4S85.45. 

9. Amount, T. Tucker’s, debt, secured by chattel mortgage, $700, 
and interest from June 11, 1868. 

10. Amount, Isadore Kauffman, debt, November 4, 1871, $2.298.43. 

11. Amount of Oliver and Robinson, note, $957.94, and interest 
from November 10, 1868. 

12. Amount of Oliver’ & Robinson, note, $656.40, and interest 
from November 12, 1868. 

13. Amount, Crane & Waters, November 23, 1868, $289.25. 

i4. Amount, L. W. Trnker & Co., debt. Septem ber 18, 1868, 
$4,145.19. 
5. Amount, Detroit Safe Co., debt, April 10, 1869, $215. 
6. Amount, Richmond & Backus, debt, April 10, 1869, $42.47. 
7. Amount, Standart Bros., debt, Roveinnet 2S). 
S. Amount, Gray & ‘Toynton, debt, February 19, 1869, $37.26. 
9. Amount, Donald ielins. dots. Sanears 25, 1869, $235. 
20. Amount, Crane & Waters, debt, December 9, 1868, $129.65. 
21. Amount, Fred. Lincoln, debt, December, 11, 1868, $78.10. 
22. Amount due George Bb. ape December 22, 1868, $178.65. 
25. Amount, Pounce Meeenels, dy December 4, 1868, $81,57 
24. Amount, John Kempt, de eda L1, 1868, $40. 
25. Amount, MeLean’s debt, es ie ee 
26. Amount, R. Wright’s debt, December 11, 1868, $30. 
27. Amount, George b. Melville, debt, January 7, 1869, $214.11. 

28. Amount, John Burke, debt, December 11, 1868, $43.94. 

29. Amount, T. Cowley, debt, Deceminber 12, 1868, $ 124 L. 

30. Amount, Edward Price, debt, December 26, 1869, $75.13. 

dl. Amount, John Coots, debt, January 6, 1869, $55.92. 

32. Amount, Warren Crawford, debt, January 6, 1869, $17.50 

33. Amount, F. H. Johns, debt, December oS, 1868, $32. 
243 o4. Amount, D. R. emcee deat December 2 , 1868, S66. 
oo. Amount, Barlow & Potter’s debt, January », 1869, $300. 

06. Amount, W. E. Leach’s debt, December 1], 1868, $135: 50. 
o¢7. Amount, W. F. Leach’s debt, $46.50. 
05. Amount, John Brennan, debt, July 6, 1869, $2,741.73. 
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Amount, Meade & Townsend, dri ~y June 25, 1869, $869. 

10 Amount, Theodore H. Eaton, debt, June 25, 1869. $1,000. 

11. Amount C. & P. Mellus, debt, surat 6, 1869, $212.50. 

42. Amount, R. E. Gallop, debt, October 26, 1868, $96.40. 

43. Amount, H. M. Robinson, mortgage, $2,000, and interest from 
November 26, 1867. 

44. Amount, J. Sherritt, debt, December 26, 1868, $100. 

15. Amount, bills payable, paid for Oliver & Robinson as per their 
journal and as appears by “ Exhibit 64,” annexed to the testimony 
of Thomas C. Boynton, $5,209.27, and interest from October 24, 
1868. | 

46. Amount, Oliver & Robinson pay-roll for August, 1868, 
$1,612.61, with interest from December 3, 1868. 

47. Disbursements of H. S. Cunningham, $209.24, and interest 
from September 5, 1868. 

48. Amount, H.S. Cunningham’s bill of oe and in- 
terest from September 30, 1858. 

Of the foregoing the complainant admits the following were pi ud: 
E. & G. R. Haines, $2,000; G.S. Wormer & Sons, $106.63 >; Croul 
Bros., $156.16; Buhland Ducharme, $1,028.93; Eckard & Co., S640; 
John E. Kitton, $485.45; Oliver & Robinson note, $957.94; Oliver 
and Robinson note, $655.40; L. W. Tinker & Co., $4,148.19; Detroit 
Safe Co., $215; Richmond & Backus, $42.47; Standart Bros., $53; 
Gray and Toynton, $37.26; Donald McRea, $255; Meade and Town- 
send, $869; Eaton & Son, $1,000; C. & P. Mellis, $212.50 

I have, however, ascertained from the testimony that on the debt 
claimed to have been paid to L. W. Tinker and Son there was paid 
$1,475.21, being part of the proceeds of lumber shipped on the 
schooner “Allen” to Maleom McDonald, of Chicago, on July 28, 
1868. | 

On September 1, 1868, as appears from the journal of Oliver & 
Robinson, L. W. Tinker was charged and Malcom McDonald credited 
with $2,000. | 

On October 13th, when the returns were received of the proceeds 
of the lumber of said schooner “Allen,” Malcom McDonald was 
charged and mill earnings and expenses were credited with $2,226.09, 
and Malcom McDonald was credited and expense was charged with 
$094.88, R. K. Bickford, $156, and L. W. Tinker & Co., $475.31; on 
the same date, Malcom McDonald was charged and L. W. Tinker 
was credited with $1,000. | 

Upon the account of Maleom McDonald with Oliver & Robinson 
of the cargo of lumber shipped on the “Allen,” which was put in 
evidence, it appears that in settlement Malcom McDonald paid by 
draft $1,000, and, “ by draft to Tinker,” $475.21. 

[ am satisfied, from these entries as well as from examination of 
the account rendered by Tinker, that $1,475.21 of the proceeds of 
said cargo was paid to Tinker to apply on his debt | 

I find no evidence of the payment by defendants of the Tucker 
debt, secured by chattel mortgage, $700, excepting that they pro- 

duced a mortgage purporting to be made by Oliver & Robin- 
244 son by G. b. Mellville, agent, to secure the payment to T. 
Tucker of the amount. There is no testimony showing that 


eer 
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any one paid that mortgage, nor do I find any evidence that, aside 
from any inferences that might be drawn from the existence of such 
paper, Oliver and Robinson ever received the proceeds of that mort- 
PAL. ; 

It appears that $400 was paid by complainant on account of the 


crane & water debt, which should be credited on the two items of 


debt claimed to have been paid by defendant. 

The amount of the following debts, namely: Fred Lincoln, $78.10; 
George B. Melville, $178.65; James McDonald, $81.57 ; John Kempt, 
$40; McLean, $00; R. Wright, $50; George B. Melville 4 oa] 4.11; 
John Burke, $43.94; T. Cowley, $42.44; Edward Price, $75.13; John 
Coots, $53.92: Warren Crawford, $17.50: F. H. Johns, $39; as: 
Brown, S66: Barlow &. Potter, $300: W. E. Leach, $135.50: J. Sher- 
ritt ee and W. EE. Leach, $46.50, are all represented by drafts 
drawn AY George #; Robinson on the defendant, Calvin Haines, and 
they rest on the somewhat unsatisfactory testimony of Mr. Haines; 
that these were debts of Oliver & Robinson contracted prior to Sep- 
tember, 1568, and that he made some arrangement with Oliver & 
Robinson by which he should pay them ; and the same may be said 
of the Oliver & Robinson notes, $967.94 and $656.40, which are not 
produced, Mr. Haines claiming that they were destroyed by fire, 
and it does not appear to whom the same were made payable, nor 
do I find any entry in the bills payable account in the journal of 
Oliver & Robinson of. these notes having been given. 

-Lam satisfied that the amountof the Jol yan Brennan debt, $2,741,738, 
is embraced in and represented by the J. B. Wayne mortgage to the 
amount of the indebtedness claimed to have been paid to him. 

[ think the claims for disburse ments of the defendant Cunning- 
bam and the amount of his bill of charges are not valid claims 
against the complainant under the decree in this case. They are 
not debts of Oliver & Robinson; and further, I do not think that 
the defendant Cunningham — be allowed anything for per- 
sonal charges arising out of the arrangement by which the property 
was transferre = to him. 

It would seem, from an investigation of the journal of Oliver and 
Robinson and the testimony generally in the case, that there was a 
settlement between. EK. & G. R. Haines and C. Haines & Co., and 
Oliver & Robinson, on or about April 22, 1868, and the notes of 
Oliver & Robinson, in all amounti ne to s6,000, were made, and 
three of the notes, amounting to $3,000, went to E. & G. R. Haines, 
and three of the notes, for a similar amount, to C. Haines & Co. 

It would appear, further, that there was shipped per schooner 
“HH. A. Richmond,’ August 4, 1868, to C. Haines & Co., a cargo of 
lumber, which amounted to $1,682.91, for which they paid, inspec- 
tion, $14.94; freight, $542.18, and surrendered one of the notes above 
mentioned due Aug ust 1-4, $1,000, and endorsed on a second note 
due September 1-4, $325.79, see, leaves from Oliver & Robinson day- 
book, “Exhibit A 2,” in case No. J LOS. 

It also appe: irs from the examination of the Buffalo agreement of 
October 3, 1868, between the defendant, Cunningham, C. Haines «& 
Co., and George J. Robinson, that C. Haines & Co. then held two 
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notes bearing date April 22, 1868, made by Oliver & Robinson, and 
payable to C. Haines & Co., one payable September 1, 1868, and one 
October 1, 1868, and on which two notes there was unp: aid the sum 
of $1,674.21. 
245 This last-named sum, added to the amount which it ap- 
peared was paid by the cargo of the “ Richmond,” exactly 
makes the $3,000 due to C. Haines & Co. upon their three notes 
above named. This last sum, $1,674.21, was paid by a shipment of 
a cargo of lumber to C. Haines & Co. by the defend: ants on or about 
October 7, 1868. 

There was also shipped on October 7th, per schooner “ Fairfield,” 
to EK. & G. R. Haines a cargo of lumber, from the proceeds of which 
they credited on the Oliver & Robinson notes held by them, as above 
mentioned, $1,346.68; and there was also shipped to them ‘on Oc- 
tober 28, 1868, a cargo, = r schooner “ Rio Grande,” the proceeds of 
which amounted to $925.91, which was also eredited upon the notes 
of Oliver & Robinson, less $269.71, which was the balance due to de- 
fendants after the surrender of the two outstanding notes of Oliver 
& Robinson above mentioned, and for which sum, $269.71, E. & G. 
R. Haines gave their note to defendant. 

The amounts, therefore, to be credited as paid KK. & G. R. Haines. 
are $1,546.68, October 7, 1868, and $656.20, October 28, 1868. 

Of the debt claimed to have been paid I: sadore Kauffman, $: 2,298.48 
complainant admits there was paid $1,082.75. For the balance the 
complainant claims that he should be credited a thousand dollars, 
which was represented by an order on the township, which had been 
paid to Oliver or Oliver & Robinson for the construction of a bridge 
at or near Ossineke. ‘This order was among the assets of Oliver and 
Robinson or of the complainant prior to the transfer, and was appro- 
priated by the defendant and applied to the payment of the Kautff- 
man debt, and [am inclined to believe that the complainant is cor- 
rect in the claim which he makes in this regard. 

I am inclined to believe also that the Oliver and Robinson pay- 
roll for August, 1565, $1,612.61, should be allowed to the defendant 
if any of the debts which they claim they paid are allowed to them; 
and it is obvious that the bills payable which they say they paid for 
Oliver & Robinson, amounting to $5,209.27, included in the schedule 
of debts above mentioned, should not be allowed unless the com- 
plainant is also allowed for accounts receivable, which also appears 
by the Oliver and Robinson journal. 

After a thorough examination of the testimony, of the journal of 
Oliver & Robinson, which was produced by the defendants and relied 
upon by them as part of their proof in the case, and of all the num- 
erous papers and documents which have been relied upon by the 
parties as evidence, 1 have concluded that none of the debts claimed 
to have been paid by the defendants should be allowed to them, nor, 
on the other hand, do I think that the complainant-should be allowed 
for the accounts and bills receivable of the firm of Oliver & Robin- 
son payable at the time of the transfer, 1n December, 1868. 

The total amount of all of the debts claimed to have been paid by 
the defendant, excepting the amount of John Brennan’s debt, the 
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H. M. Robinson mortgage, the bills payable of Oliver and Robinson, 
as per journal, and the disbursements and charges of defendant Cun- 
ningham ts $17,560.57, and including the bills payable of Oliver & 
Robinson, per journal, the whole amount claimed to have been paid 
Is $22,769.84. : 

As an offset against the above payments there should be allowed 
the proceeds of the CaArQO per schooner “Allen,” shipped July 28th 
and settled for after September 8th, 1868, amounting to $1,631.21; 

also proceeds of cargoes of “American Champion,” shipped 
246 August 18, 1868; steamer “ Dubuque,” shipped June 27, 1868, 

and schooner “J. C. Ward” shipped August 7, 1868, and 
consigned to A. Bates, the proceeds of which amounted to $4,351.66, 
and aceounted for to the defendants on October 15, 1868; also an 
amount due from Harmon & Croul, of Cleveland, for proceeds of 
cargo shipped per schooner “ Rio Grande” August 8, 1868, $983.77 ; 
for pre ceeds of Cargo shipped per steamer “Clement ” July Zé, 1565, 
$495.65, and for proceeds of cargo shipped per schooner “American 
Champion ” July 26, 1868, $2,029.54, all-of which proceeds seem to 
have been accounted for on October 17, 1868, by charging the same 
to A. Bates, who accounted therefor to the defendants; also a bal- 
ance due from P. Gilcher of $683.94 for lumber which had been 
shipped per schooner “ Morning Lark” May 30th, “ Emily” June 
lith, “ Carrington” July 5, 1868, and by schooner “ Dolphin” 
August 5, 1868; also for $1,000 in bridge orders, being the same 
above mentioned as paid to Oliver & Robinson by the township for 
the construction of a bridge; also a balance of $12,584.74 which 
stood UpoOTl the books of Oliver & Robinson under the title of 
“George J. Robinson, financial account.” | 

[It appears that when Oliver & Robinson commenced shipping 
lumber in the spring and summer of 1568 George J. Robinson, ap- 
parently for the purpose of keeping an account in the nature of a 
cash account, in which were entered the receipts from proceeds of 
lumber and sundry disbursements made by the firm, caused this 
account to be opened. It was a separate and distinct account from 
his private personal account with the firm. The following is a copy 
of the items of that account prior to September 8, 1568, as they ap- 
pear upon the journal of Oliver & Robinson : 


George J. Robinson—Financial Account. 


Journal Dr. 
Page. . 
ee i wiailaa seine alee ee oe On 
Oi ben ChPinee & expenses... 5... FAe82 19 
(a. wate OGRtes & or penses.. ..........-.-.-. 2... sn, (Bl 96 
ETN LL SL EEL ANI AP ENED OM mL SS Rae +S 
a inka. wackes cous amelicanancinl Ak olaasie 500 OO 

I a oo ciate ened wien eulann 1.656 75d 

RE RO NECN) ae een eae a SOE IRR ERE SE Sc Ae 5.097 23 


ehedietaaemnnen secure a 
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Page. 
bills payable_- EES ROT ES rh Ee OL NIMS aaa Poe eR 


\ 254 
EE GENS EEE OE Co LEASE ON LEIA ME! Se 
X ».00 OO 


68. | George a a Tae Pa ORT ENS CRC ene Mee age 

77. H. M. Robinson, disbursement account. ._-- °°: 6.100: 00 
i ins pik eect cic aimed» akeaiavaclired 200 OS 
By m e lis EIRENE CR PaO Bee a ah ea 
Nee ee ie. atuata wnaiay Suakuameneliehs wa ee ae 
I RUNNIN a i: hc ans aia ao nee ed cei <> A 
By I ee ee Bo.) OO 

NIN Sis as SL din os er oe ain hme eee [27°35 
By H. M. Robinson, disbursement account --.. ___- 700 OO 
By blacksmith shop earnings & expenses_...--___. 20 00 
IN ieee Ea es os ee OO 

ee ee NR a were eee au ierws LO O0 

130. by bills pays ERIS SC va oR ie ls ene IM aR An ee arr S/ O4 

130. By merchat OE EES? Nosy Dea ears 13 50 


ee NOT casa amon ucla wkede. 21 45 

47 430. By NS CE RIL RT ETS A TI ee ee 

130. By mi ll earnings & expenses. .__.. =~ -.-- 100 OO 

The above is so much ot tne account as was entere d prior to se ‘ptem- 
ber 8,1868; the journal of Oliver & Robinson, whic 

closes with its last entry on October 30, 1868. Between September 

8 and October 30, the following entries were made on the account: 


? 
1 Was produe Cadi. 


7 oe 
On the Dr. side the account was charged— 


Tg ORES RIE OW anes CAS en Rees hs ae earn aes NEN." TW | 
ra mun be eg Oct sk A a Te Se ay oe ee hae 914 992 


And the account was credited— 
PI ON 


170. By H. M. Robinson’s disbursement ace.---.-.2.-.-. 325 
| Be 6 ae 0a a a Fe lbs at colibri as Me teen oho) ee Y 
Deer ane eeenee WOMNEEG 23 Soest BU a 
See ea WE BRE i oe oe ta a ee 3G 
170. By 15 O00 
ode i elias Ueda” ee Oe 
175. By John West "aie Sy SSSR ce ace ee i a Py aN Hd YY 


merchandise ih shtick sd aici ane tole ha ab ales he ek es i sb tal” inl aed hie te 


It will be seen that there was received and that this account was 
charged wit 819.584.74 more than was paid out and credited to it 
prior to se 1 IS6S ) 

It will also be noticed that the account was continued upon the 
books after Septem ber 8 the same as before. and that considerable 
amount of money was received and charged to the account, and that 
a large sum was likewise paid out, and, incidentally, it mav be men- 
tioned that In the amount paid out of the account. £9 500 wan sid 
to L. W. Tinker, to whom the defendants now claim that they paid 
a large debt of Oliver & Robinson’s. se 

I have no doubt that all of the moneys which stood to the eredit 
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of this account—that is to say, the above balance of September 8, 
1S68—was actually received by the defendants or used by them in. 
carrying on the business the same as the moneys embraced in the 
account had been used prior to that date. 

There should also be offset as against. the debts a sum of money 
which, as appears by the books, was in the hands of the defendant, 
H. M. Robinson; there. was an account kept on the books similar to 
the George J. Robinson financial account, under the title of “ H. M. 
Robinson, disbursement account;” it was charged prior to Septem- 
ber 8, 1868, with the following items: 


P. 77. To George J: Robinson, financial acc._..-._.---~ $6,100 00 
199. To George J. Momnaon. fitianoiat ace... oo TOO) OO 
RR NE SSDNA TE Lt AT NN ORS OS ) OO 


After September d, 1868, the account was further charged : 


P. 170. To George®J. Robinson, financial ace... -..-.-.-.-- 325 00 


The balance of the credit of this account on September 8th was 
SH 940.99, 

With the exception of the charge to George PS Robinson, financial 
account, of $2,000, credited to A. Bates, journal page 65, all of the 
entries upon the debit side of the George J. Robinson financial ac- 
count were for proceeds of lumber shipped by Oliver & Robinson. 

It will be noticed In the same.account, 1n a credit to that account, 

appear the amounts which the H. M. Robinson disbursement 
248 account Is charged with, of $6,100, 8700, and $325, showing 
that these two aecounts were, to a certain extent, used for one 


purpose, excepting that the person immediately in charge of the ac- 


count —that is, the person who apparently held the moneys and 
probably deposited at the bank, and out of them paid certain dis- 
bursments for account of the firm — was different, this purpose be- 


ing to keep control of the cash received and to disburse the same 
conveniently from time to time, as the necessities or the convenience 
of the firm required, the financial portion of the business being ap- 
parently conducted at Detroit, or otherwise, at some distance from 
Ossineke, which required that something different. from the ordi- 
nary financial arrangements, with reference to the keeping of the 
accounts and receiving and disbursing moneys, should be practiced. 

It has been intimated that one of the purposes of this account 
was to enable George J. Robinson and H. M. Robinson to withhold 
all control of the moneys of the firm from the complainant. Pos- 
sibly this may have been so. . 

Throwing out the so-called Saginaw claims, which were not paid 
by defendants and which were repudiated by them, and also the 
private personal accounts, debts and credits, of George J. Robinson 
and David D. Oliver, it appears by the journal of Oliver and Rob- 
inson that on September 8, 1868, there were bills payable by the 
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firm to the amount of _.._-_._.__- BPR Pena ees $34,844 89 

I ah. ak ae aia lina ede ne 14,106 56 
Eee eRe oP ec The ee NE $48,951 45 


On which payments were made prior to September 8, 


gt CHS oF cog ae a RL tS TNMs Ss BREN ah 


Making a total indebtedness Sept. 8, 1868, of------ $55,585 94 


At the same time there were accounts receivable__-_- 17,801 99 
I a cs date ial nin bk gtd i aa esas do OO 
SESS Re SnD es coe Bae I RL AL IE On ese en TOD $17,874 99 


Deducting the receivable asse ets from the ite ms payable, 
there was apparently an excess of indebtedness over 
0S NOTE EIGEN Se pO ELE OR EOS CARON POTGRI DS Ta Oe RET RNC 20,710 95 

There was at the same time a balance In the hands of 
George J. Robinson, to the credit of his financial 
account, OE ei i Sickie eevin a eh kc nls in 7S LS IE Ne PR, Ce Te 


12.584 74 
And H. M. Robinson held in his disbursment acct. .--- 6, 


540 99 


a oe a ee caaiea aed meee eee a eee ae 
Deducting this amount from the excess ol f indebted- 
ness above named, the amount due by the firm 
upon its bills and accounts payable over and above 
its accounts receivable, and in the hands of the | 
a RR ee TE ST eee $1,085 22 
But at the same time _ re should have been credited to the items 
receivable the proceeds of the e@: aT OO of the schooner “Allen,” >1,- 
651.21, and of the cargoes of the schooner “Champion,” steamer 
‘ Dubuque,” and schooner “J. C. Ward,” $4,551.66, the accounts 
for which were received after September S$, 1SG6S. 
Allowing for these items, and for the bridge orders for $1,000 
above mentioned, instead of there being an excess of indebtedness 
of $1,085,22, there was, 1n fact, an exeess of assets of $5,397.65. 
Some of the defendants testified that they paid upwards of S25,- 
000 of the debts of Oliver & Robinson. This may literally be true, 
but at the same time it is probable that a large portion of this in- 
debtedness was paid with assets of Oliver and Robinson. 


249 The defendants claim to have proved specific debts to the 
amount of $1] oe and bills. payable of Oliver and Rob- 
inson, as per journal, $5,209.27 ; in all, $22,769.84, as stated above. 


Now, it 1s evident tha a to pay these specific debts there were assets 
sufficient received by the defendants from moneys in the hands of 
the Robinsons and from the cargoes of lumber which I have men- 
tioned. It is true that all of the assets—that is, the accounts and 
bills receivable—may not have been realized upon by the defend- 
ants. ‘There is no testimony that they ever received any part of 
those assets, excepting as inferences might be drawn from the cir- 
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cumstances of the case. I believe that they did receive all that was 
collectible. At the same time it does not distinctly appear that they 
paid all of the debts of Oliver and Robinson. They say that they 
paid all that were presented, but I do not regard that as proof that 
they paid all of the debts of that firm. 

Under all these circumstances apparently existing, taking the 
testimony as we have it, I have rejected the claims both of the de- 
fendants for indebtedness paid and of complainant for accounts, ete. 
received. 

JNO. J. SPEED, 
Mastery in Chancery. 


Allowance wn Kavor of (fom lainant. Cs Pr P Sehedule te ie re 
| / | 


Lumber on dock, Sept. 8, 1868___-_---- _.. -$4,990 O00 
Logs on hand, vise PRONE se crock a eps ee nee, ~ 
Cedar posts, Sept. , 1868- a a | rn 
Ggoods ia store. Sept. 8 LS6S rR I Senge a RE 1 O97 5D 
Pomonal’ property, Sept. 1968... Sea Se 
$42. S00 O00 
Dae of property, Nev.) 3066 |. ce nee ee 
Stumpage, Aug. a ere tel 7,071 54 
Use of property, Re BS its hain on ske: See ee 
) 8,260 89 
Miinnage Ate Jd IO). cc cccaienen nen. tAOR: Oe 
Use of property, Aug. 1, 1870 .......... ..-- 1.681 35 
d.d02 89 
PeUInpee, AMS. 41, 207d cco hems oocmnnn LE 
Use of property, Au 1g. RD: <3 Raa sera 1.069 O05 
8.140 59 
ORO. FA DRGs See nine ea” Ee Oe 
Use af property, Aue. 1, 1872... .. ~~... 1,302 42 
Solo Yi 
Use of property NS Te, I a Ey eas 375 OO 
Timber sold to MeRea, oS RS 2 eee pe Caine ints 686 2d 


Timber sold to Merrick, Fowler & Co., Oct. 17, 1874_--_-- 34,500 OO 


Use of property, Dec. ot, 207 46.5- te Se ering SEN ae La iy si0 OO 
Use of property, Dec. ER Ss ce Seer RA aperremest Speco oi0 VO 
Use of property , Dee. 31. I ie a ee dsf0 VO 
Use of property, NR a oe a eo a d710 OO 
Use of property, Dec. 31. 1878 EIU enya Cane Oe a wie co eet 375 00 
L9G GE DPOROEAY, BIG De, 200 vicina Hote lee eues o10 OO 
Use OF properly, €0ne 10, 2008 occ heeds 166 65 
250 Allowance in Favor of Defendants, as per Schedule ys 

J. B. Hill, mortg., Sep. 8, 1568_..... .-- sume $1,000 00 


b. Wayne, mortg., Sep. 8, 1868 -__- --- .--. 12,000 00 


| $13,000 00 

Haines: & Co., morte., Oct. 3, 1966 .............6... {9008 00 
Ranson toe see A, ERE ee Se OEE Ae 12.289 00 
Ky. & G. R. Haines, mortg., Nov. 30, 1868 LS SOE RS ST oe 6,000 O00 
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i Tax on Oliver lands, Feb. 1, 1869___..-.--- 456 76 

Tax on Preston lands, Feb. 1, 1869 ~-______ 181 63 

Tax on outside lands, Feb. 1, 1869_-----.-. © 140 50 

Jog 92 

Tax on Oliver lands, Feb. 1, 1870... -_...-_- 99 52 

Tax on Preston lands, Feb. 1, 1870_-__- -_-- lo7 38 

Tax on outside lands, Feb. 1, 1870_ -_... --~- 263 QA 

Road tax on Oliver lands, Feb. 1,°1870_-__- 192. 52 

Road tax on Preston lands, Feb. 1, 1870-- i Os 


1O0?0 19 


Tax on Oliver lands, Feb. 1, 187 
Tax on Preston lands, ce go 
Tax on outside lands, Ifeb. 1s 
Road tax-on Oliver lands. a. 


Road tax on Preston lands, Feb. J ee Gee 1 94 
ian Ov 
28m. 0n Giver ands. Feo. 1, 1872... 760 65 
Tax on Preston lands, Feb. 1, 1872 ---_-_-- 174 93 
Tax on outside lands, Feb. 1, 1872_~- ._---- ‘161 83 
Road tax on Oliver lands, Feb. 1, 1872__-_- 216 48 
Road tax on Preston lands, Feb. 1, 1872 -__- oo: oe 
1,547 1] 
Hunt & Eschelman, mortg., Dec. 9,1872.--....--.---. 47,495 00 
Tax of Conver lands: Pen. 1. 18/5... .. G2 IY 
Tax on Preston lands, Feb. 1, 1873_____.__- 98 72 
Tax on outside lands, Feb. 1. 1873.......__- 290 OD 
Road tax on Oliver lands, Feb. 1, 1S73_-__- 209 135 
Road tax on} Preston lands, Keb. : 5 ae bD O) 
7 S95 SS 
Tax on Oliver lands, Feb. 1, 1874 .._._.-- fe, 324 44 
Tax on Preston mets Pen 1 tae... 150 O04 
Tax on outside lands, sagged Ae 427 65 
Road tax on Oliver lands, Feb. 1, iol  ebene 134 25 
Road tax on Preston lands, Feb. 1, 1S74___~- a4 OO 
1.050 388 
Lax On OGuver tangas, Feb. 1, 1875... ...—- 703 66 
Tax on Preston lands, Feb. FES oy Re Reo 252 O] 
Lax on outside lands, Feb. 1, 1875_-..------ 124 99 
L.OSO 66 
Tax on Oliver lands, Feb. 1,1876 _. _... -_-- 279 76 | 
Tax on Preston lands, Feb. 1, 1876. ... 162 19 
: l41 95 
Tax on Oniver lan: i. Bak DE &. - ¢ SRR ea 265 21 
‘Tax on ensign wet "WS be + 2 Sees 146 20 
1ax on otitside lands, Feb. 1, 1877. ...__ ~~ 20 99 
: 128 40 
Tax on Oliver lands, Feb. 1, 1878___----.-._- 266 19 
Tax on Preston lands, Feb. 1, 1878 __-----. 82 09 
Tax on outside lands, Feb. 1, 1878--------- o2 82 
951 10 
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Tax on Oliver lands, Feb. 1, 1879... ~~ -__- O74 56 
ml . + 7 : ~~ 
Tax on outside lands, Feb. 1, 1879_.-----~- 67 74 
= zy . . = CR ae 
251 SCHEDULE “C. 


Computation. 
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ismaner, ete.,on- hand Sept. $, 1968 ...........-....<. $42,800 05 
ee Nai csc cermin $1,000 00 
J 2 WATER, TOOTIOO RG 8. os nnn cnnne 12,000 00 

13,000 00 

29,800 05 

pterest to Oct. S, 1908, 25 days... ....~ 2. nnnnneme 144 85 

29,944 90 

re te i TN i asi eosin ar wnt eo 19,000 00 

10,944 90 

pmeeres 46. Dov, 20, 1966. 1 m. 7 da... coe cmnwcuan 78 73 

| | 11,023 68 

re wis ies enti cine 1s cad ncal aig tagiecraies a 

Deduct balce., as above, in favor of compl’t_-----.------ 11,023 63 

| 3 | 1,265 37 

Interest to Nov. 20, 1868, ten da... ....-...---.....-.4. 2 45 

1,267 82 

I ry I Na picescas ge a ilies ah Spnnim anenss donee hanandechainle 803 64 

464 18 

pees 60 TOF. au, 2000, LO GR. on nin in wee nae mwnin 89 

Ee ae A, Se RO, SOTIONSG 58 ok ne coi nnkecinn ee Oe 

6,465 O07 

NN OR A, &, BG. PROG - ins nie ene een 301 69 

aac aiaalashlenias eae unceeleei 728 92 

Interest on $728.92 to Aug. 1, 1869, 6 mos, --_-------~-- > 5] 

7,021 19 

Stumpage and use of property, 1869_____-_~- wv onaacsaiens 8,260 89 

Deduct balc., as above, in favor of def’ts ........---... 7,021 1¢ 

739 70 

i I i ia isnt ime eet mendone PSTD Foe ot 25 88 

765 5S 
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ieee I A oes 1,020 19 


Deduct balc., as above, in favor of compl’t_-_-.-------- 765. 58 
254 


nfinten ol. Sete dnt aida sip, Seine SM 
Prided 6 Ri ede Co Ue ts Wine siaver.> “ments a + 
oer BP ee hee trip aebebeli@ad ap 


Stumpage and use of property for 1870__-.-_...._...... 8,752 89 
Deduct bale.. as above, i awe OF mer te VA bY Oz 


o RCNA Lome en 
wide andy aan Rohoaba nr, 


. i 489 37 
i [nt. to Feb. Rg co SR: SSR cet ecien PLR Gee OPE Nea 997 12 
is | 8,786 49 
i Tacos, feb. 1,7671.. <..... RNa Pe ie eae seat eee 799 Bi) 


S.0638 99 


Er HP i res ge eT ERTS NMI SE SS me | 
POR. De By BOs Bs oe or ene Shik Rare ie Ae che 1,357 11 
15,706 Sb 

Sener eee 2 ae, OS WOE, ars ct on we 549 74 
Stumpage and use of property, 1872_...-.-._.......... 8,373 97 
24 OSO 83 

202 Int. to Dec. 9, 1872, 4 mos. 8 da.._.--- I) Oe 


20,220 89 
mont @ Hecheiman, morigage......... 2. .......-.. 47,495 00 
Deduct bale.. as above, in tavor of compl't pho Sh i 


cas ee. d bore, ) 10. 22°46... oo 225 11 
Bee ee 0 Be as ke mnw nme FRAN en eoes g Yagekce OM S95 


om 


! 


23,160 § 


Int. to Dec. 31, 1873, 10 mo. 29 da.___-_- ee 


1.706 76 


INU INN ak agate dei senninh se negro 375 00 


1,551 76 


+o eX eg Pe —" se ee 3 - pears a Te te 
BETA ENED: CI TAO eee ete ae 


GARRETT 


Int. on $23,160.94 to Feb. 1, 1874, 1 mo. 1 da.- oY 
ee Gk 2 Br ek ks ek ces wie Seow eee 


Int. to April 16, 1874, 2 mos. 15 da.--_.---- J00 O7 


1,824 43 
Proceeds of timber sold to McRea_____. —__- 686 25 


1,138 18 
int. to Oct. 17, 1974, 6 mos. 1-da..<... 2. 852 09 


B. HUNT ET AL. VS. DAVID D. OLIVER. 


139 


1,053 358 
24,211 32 
1,990. 27 


Proceeds of timber sold to Merrick & Fowler___________ 
Deduct bale., as above, in favor of debts.-_....._____~- 


26201 


54.500 


26,201 


int. to Dee. ot: 2524.2 mo. 14 aa... ..... 119 39 
LTse of property, toe See jn SL SOD RE MERI D> REMERON iI stag wis ea taal 


8.298 


oO = 


int..to Fem 203072 me 1 GA... oo 5? 97 


NOMI PUI la RN a ids ite nic: an now spa cinch ace 


it. {0 bec. 31, 1672, 20 mos. Zia... L96 67 
Ce OE: DIO, Bete i ie si oe So a nce eee 


ih. to Fen. t tera. mo. Taal... 2 ok nck 49 O05 


be 
ee eis Bre iia tk tice sigh 41 9 


5 ae a 
int. to Dee. 3h: 2676, 30 sacs. 20 das... sues 520 66 
60 Of DPOROTEN, Sie do ek een wenn cee 


SS Vow A on 
iv 


OU 


vat. to FOR Ei: Be rk Tk ik vere ccna 51 3] 


eth I Be ain sed ess ee cn denen 188 40 


Carrieca forward... CRE MOE pale 


8.514 


4] 


140 ~ GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 

Int. to Dec. 31, 1877, 10 mos. 29 da.____-_-- 544 65 
ee nc ones en econ dn ee nseoueiereinipendaeyiie 375 00 
8,889 41 

i Oren. 1 aoe, 420: 4D bh cine... 53 O7 

| 835 56 

Nt Te 0 SE Osi isk nko cee dan 381 10 

4154 46 

int. to Dec. 31, 1878, 10: mos. 29 da......... 568 64 : 

Ae AE SIE | Be ainsi dla panei nee inw sine cao o70 OO 
9,264 41 

DD 83 


Zs Int. to Feb. 1, 1879, 1 mo. 1 da...._.- 
RN SED 0 BRE cdaandias iiss, tive dkgcbitenk acne 


Int. to Dec. 31, 1879, 10 mos. 29 da..--- ---- 


E00 Oe NORTE DU midi nnccehimininnno 


Int. to June 11, 1880, 5 mos. 11 da. _______- 


Use of property to June 11, 1880 --_-_.-___-=- 


Int. to Dec. 31, 1881, 1 yr. 6 mos. 20 da. -_-- 


Amount due complainant Dec. 51, 1881 --_- 


ee 
— 
— 
~] 
5 CO 
~ 
oS) 


ofo OO 


9.639 41 


166 65 


— ee ee ee ee ee 


9,506 O06 
1,067 76 


2.698 77 
9,806 06 


12,504 895 


JOHN J. SPEED, 


Master in Chancery. 


14] 


TT B. HUNT ET AIL. VS. DAVID D. OLIVER. 


o 
v 


GARRE 


“3[Q B41 
JO puso 4B 110} B UL UDAIS 


A[ MOTO Aq poyVys sovord "ON 


“poyeys STUNOULB ul popnyo 


“UL AVMB UDYB1 JOU CQQ'NGZ U |---- ~~ *--- | 


SYAVULOY 


{ 


1S 


, 
, 


“poy 


Jou sovord 


ABALO NI 


tr 
eee 


OUS LE9 


Se ee ee ee ee ee 

‘ 

— 

— mo 

—— gah 
— 

~~ 

7 ae 

— 

ae eae 

~~ pw! 

c+ © 

a 

— 

~ 

J 


698 OL] 


b9G PSI 


YRH C4Z 


OOS OOL 


sooord 


§°3°602 
OFY 98Z 
OSG OOG 


FIL'SZLE 


aL OAL 
LY6 ‘ St 


&: iG CG 


HFS OF 


CIO OFF 


ya 
oL0 &$9LZ 


. CE Ol6 


UM 


} 
+ 


1S 


sodvid ould a 


‘poy 


ee 


‘sg00Id 


‘qd wiadanog 


oe a A a a oe 


‘OG 


en ae - 
saa=---- <9 b 


SOWIN | 8 


don. 


LOTABT, 5 


-------- SJOYOIN | 5, 
PE eet e-em {ap MaT9 ae 


LOTABT, i 
‘Od Q 
‘Ol ite 
UBvUBIONnG a 

~"" AIMID | 8 
‘OCT 


UBUBTONG “O _ 


LOT MOTD | 8 
60 
TOU AA | 9 


‘LOTUSBO TV 


ced 


‘UOTJPVIQ 


Si eer ortega ee ee 
os mmwes F op oly Py « cy 

rc Ha N Puvey H's 
Se ee eee ee oUIBQ 


tH ‘Nt ‘a2 'S” 
MN €°H ‘9S 3do00xo [TW 


is om 
ae aa 


Ki NYT ANE MS 


JULBS 


NEM ‘SD 


Boy 
C| 


a es ee . 
MN t°M CN 300x0 [Py 
sie Gh ees ah ie seb se _ teh b> cme sim 

a ae 

ee eae ee a 
waht Peres tehipes cere st 

— ‘ae & e or van 
‘MN? MYE'A'S 

Dee a ae ee ne 
i it 
Se ee ee ee ¢ ‘O 


JUTBS 


CR et t “'S pu V 


“JOET'M ‘SEM 


& 


GGS OG Fee ee ee mi Sie ‘OW Se ne Etre Eee ae Pree eee ee eee JUUBS ee 
O0G LOT OGG he inate UBUBIONYG ‘oy Se ee ee pe ee) eee nee ae eee Ce ee ee ee eee “OTMURa 
| | PES EL: | GREGEE enn ee | eae er ae ee 
| [L3'S6% | wv Se ee 


LEt ; ‘O(] * ; : “OURS 


eee ema we a pamecwame | 


t “aN 


a8 OZ0'961 OR te re eee ee lata cara! Slat e tema tai aiatar paren 


“]> 
y . 
x 
ul? 
A 
I~ 
t~ 
i 

' 

} 

' 

' 

i 

{ 

! 

} 

i 
an 
ee 
os 
SS. 
oN 
—_ 
— 
! 

i 


‘eR pe os 


is JLRS 
: - ae. eer ae eee od tinal Pela alee rile ciel rr moe roreg a oUURg : 
os i ef 4 ® ‘ t ° ° ‘ * 
re ~- | raeSsSTtTM SF S 
< ae haa Ser * ay ane Say cat Hee ee | 
© OL (svt) SOL (] “wy fs [| " M S I Of Ss LiIVJXO Ty 3 
# Ra()'q vine ee) a ns ‘Od PRs | A: Ore? Lee eee seen ees { 
| = OLS'FEF | 916 |777- uvsuByong ° mreie:| SONNET | EAE | RARER Ate me mnie ae oo es 4 


al ~~ -OULRS 
OLS 69G er ee Pe eS ae AO[ MO], ) 
‘VILI0D | 
. | 


& 


x 
28 
~ 
” } 
— 
I 
i 
! 
t 
! 
! 
| 
! 
J] 
' 
i 
i 
i 
| 
i 
! 
! 
| 
‘ 
<< 
| 
pts dis 


‘ coe Te in se ore ee ae seinast Ch bce tas deeb aa ms" ae eek sonia Saal ii Le ae 

= | ‘ESTA Nt H‘St’M ‘N- 9% | sone =: 
“O0L00P a | 

10Uu aC | ‘a "iy ze pur f : sh ” : : L rn 

ory toy Berg > = eae or So APR Bc Ie a 6 ne en Be S J rt NM » - i 
a'STA' NTO ‘St’ M’'N "| 9¢z'¢ i meeat niees : 


x ee | | OGG 6 al a eo ee 1 8G 6 “MS $a ydooxo TT Y¥ CGZ, 4 
V01ID0ND 


DAVID 


‘Od = a en a eee eee: eee ES ES ee a ae, 


y ) Vs. 


+ 
J i 


\ 


: IOTAVT, 8 | 8616 | PTH 'S £ 'S ydeoxo [TV 4 
“Od10 


i 
~ -ap ul jou f AA NT JO Bay [rene eee ee leon serene lon ee means - Se acaleaialaa t as pane 


“JIOLO 


if 
f ~ . 


-op Ul 10U ¥° “AT 10 & aT | @RMps eppae wm we meee | Hee =e. | ---- ~|------ See - eee Pe ARS 
| MN JOTN J6 O& rN P'S trun Vra’s 


oP eo, om or Le "4 
ee ee Sain a ) rd sta N 4 
t ur jou F ‘q ‘Gg Jot -M 'N | E9z‘ez [it (i ne 


t 
x 
I 
ad 


4h GL LES = Soe. -4’ © Q7 


ZGR'Y] ate, mS ee R] perernci see Saga: 1 a ee aes ce ee me mmm ~ CY 


B. HUNT 
x 


r 
| —. 4 — , A > 4 ¥ 
a A = 4 _ 4. + dag a * 
os | ~ —" _ Mie eal an ¥ z 
a — = = = ~ c= a 54 
~ | at < a —-* aA a ~ : pond 
| ames | - <4 = cr - os amy Jo _— - 
: aa fd aw A e f ee / qo aed ‘5 . mt 
ieee | cr. € o> oe 7 a ‘ | 
} ~S << pape ae a = w 
ae aw ‘ 7 ~ . 
1 < ‘SHIVULOY oo a = > we r. >) WET 
ji i. ‘|: ‘ >O - = * > : LIINSVO J 
+} j 7 y bund © on — y = pad jf | 
| = a er CC — oad CO j 
Barco. hy ° ~ qe . . 6 
= ao: S ee } 
- apaed e mee all | 
f ° “4 =~ me | ‘ 
- A ~ ~ 
o* L / : : 


et a ‘penuyuojg—q ATAGCAHOS 


Sts ee att ty nabs bearers tion Stee Sip AR Si wy FETA taining tie pbb ee gterninntnite> nic thcyciynine-mer cen 
‘ cert ie . * hoi z ° t > A ih Bie i 
4 whe ce. . 


ENS ere > 
"i ae a ayo RO 


cR. 


4 


D. OLIVI 


DAVID 


VS. 


A Fi 


ET 


'T B. HUNT 


EBS ote: S189 


8 


ARI 


r 


o~ 


( 


‘Od 


[[UMOIr) 
‘Od 


byong “Hl 


oq 
oq 
‘od 


[JoMory 


‘og 


BONG “aH 


‘Og 
‘Od 


Oo 


UBIOnG fa | 


— 


MST 


~-=— - eit tk ft ne eee 


~ 


aA St'N Ft 
‘M1de0xe [TV 


-_—— OP a ewe en ae a ae oe ee 


ot M * 


———<— a ce ae 


“OUR 
OURS 


“OTR 


= ome D saw: san 
pe. ee By 
S ft “M Ideoxe [Ty 


OUIRa 
“OUIBa 


aUIBa 
“OUIBQ 
“Oyu 


JULBO 


"" OLIQUY 
PULN 


sisi ladicaed — ee ee 


tH Sts 


 OULROQ 
— OLTPUY QCZG 
JLULUQ 


“" TM ON £°M ON 


“OUTRO 


JUTBOQ 


M ‘SE'M‘N 
“W Wdooxe [Ty 


~OUIRE 
“OULRS 


2 “MOlOq ‘8 ‘6S ‘ZZ DAG» 
| CSP 9 CEE 2OE bee ier ene: Zors . | o@ [~--- Een ony 8 eg - | 
a ‘poinsRoul nae | LAL) | 8 0G | && “1H 'N £ ‘S 3dooxo [Ty 


ori. 


Vow 


ia -09s ojua Aljuareddy 
a 3 ‘ z, ' 
' -90100p UL Jou + "TN #°O | Gg9Q' ‘OIG TTS MT S| Mm See es | : 
[cai NTS | SOOT O9T SLé peg ee ne eae a o ea Se Ie 
| | JOT BAe bes ee Pi ATO WL) 8 | 62} se v0 Smee s Genel. 
O00E' SI QI] —— ‘od Tet? Aen teen (mee Sake setae ice enin 
“>> uBuByong ‘4 isis setae ainlihe: abt mati 
oh om GB eas 
CEO FOO CL9 BG SR Se S| SESE Se ep see eh ae Co A b 2 M\ SS N ¥ 
( * fy dealer a s ed oe Seo . [MOT Ss OG RG i “M. "N T "M. 3da0xe LV 4 
GLO 96 902 ‘Od es hee Tisiow aULBa 
GLG FFT [QP [TTT TTT STOOINT [rrr e | con | ce cern -- 2 - ene =< -a rng 
CI3°9ZI Gee Be En et Fa eee ee =| eer en len emneee oa LOTAV] i [os eho ween atasseipmanelengl awit 
‘9a.1L09p ahi 3 8) ’ dIIFUY 
Ut $0u ¢ ‘iy € > AT | ttt te een | ee ---- saa as ah Tae sine agate ons 
: r Hf 5 M N PES FE6 aa CC MISC: itera calidad! Bled eet nition heii ieee on 
JILVIP S ow 
"M "N SP eee Owe ©eee ae onw eePee oo ee ee ee ee ee oe , a ( > a2 PEP Se OPP SS & vy sa ~- -——— + -——<—- _—— 
ea1dep Slo O98 [LPS LOGIN 7 oe ae ten ee hr 
ul jou fF qew ¢€ - ‘aT | pQ0'Ge marys ee | 
a ee Se ae ea L88°SEPp ee Eee =. Poe See en eee ae Ph ee Lae ee Oe oh 
N S8h | G8 L OCF ie Re See. Seo ieee 
y~atta ‘TY Se ee ee ee me : Y ~ - — a ee ae ee , aa 
tn SLE LE 811 SJOUDIN' | 8 | 6a. |. GZ "tM 'St'M'S 
Gol . CRG reves ‘O(] ee ar ee oe Sa ee te ee ee 
866 GCF ou RR te Me eras se mentins ae et eae 
OOL FS punches rometeiiaat en eee eee a at Eo Re ene ~=~==--9 IR 
O69 OGG CH ‘OC NUN 


t 'c 9G) a ci ce — ——— — oe a = == ae oe a oo ——_— me ee . > _~ a ee ee ce ee ee ee ae ee 
oq =|¢ te ~~" om gu 


oR. 
seihele 


ee 
4 
a> 
— 
N 
. 
~~ 
ar 
~ 
Lee 
— 
~ 
at. 
_ 
— 
— 


- Se A ae gt ae ae Ge ee ee eee 


ul jou ‘WT ‘NW 


ET AL. VS. DAVID D. OLIVI 


- -_ oH a a oe as a ob aa @& 


wi Cs 


B. HUNT 
~ 
x 


; QGQ)°aG Te OEMS! awe enenen| sswmes ewes |leoae 
oe JOoa od cd OU, | Fee he ee ee aS -——- --|- Owe Swaine Same oma s owe 
: [[PMOI) dULBg 
= 
hid ‘. 7 j . a oe 
* 3: . tei ; ° z = ; : : mache ig 
—" P — 
Q > ZA. = A, ae 
e 4 — y - C 
Ee rey S <= _ _ ZL, ow yon Sf. 
i — ar = = —_ - = ~ A 
© 5 0< e = —_ at a | a . ~~ 2 eS 
~ ee nn . ~ — ~ 
i me ae, = cc <= ~_ — i *« el 
af r2 wm oc Dn » §& = JS =) is 
ze : a < ctr. o : = . ° - i 
yar ° , payee ne et Ae q . — 
+4 ‘oC +> ay, | - s —_ -_ ’ ao Ss ~_. - 
one SABVU94 > ew —- ne ee a - Pa 
Ss 5's. = 5 : ¢ ; JoANsvo 
Bg fed CT a & ‘ Sm ‘s 
‘ . — ™ . — — - © 
a = = et a 
: wh  - me + 
nee x = = . 
eH : i : : 
p pen Ss f iN 
4 EE eee Se ee ee ee 


144 


‘ponurlyuoy—, | PTAA HOS 


pce the ee ee 


e\ligaabanemee Ts 


OQ ae 


am < 


JOR 6EF° 


I 


SCR 26 


JOE 660] 


ae | ] 
074 , 
COO°rCc | 
( S Ossi i 
; 


VYV 


(00) 


Lio 


css 


‘O”- —— Sone 

NGG 

HHG ra 

YOHS8 eerie ee 

( ! re a 

i | 

ry 5 

i) - 
= 

Rivare = . 

ra {* 

S06 a! : 

pt —— ow oe 

ales Swan ae 

¢ 

Cie | o — = 

qs j 


ao ~_— a me 


CP = 

(ele (11 
STF yous 
(- 

o = 

IT —— 

[Lg uu 
(7 Rigtics 
Sal Pyare ae 


oo . 
(sG 
10 atic 
IG 


«/ 9 


(ea 
ae 
f+ €e ay 
(«2 — 
m «> 
(ete es 
{<«€e -_= 
=» t) 


JUICE 


JUIBO 


t"M 
FM'S 


“== -9UIRQ 


‘Sx 
a's 


JILUIR®Q 


P 


JUIVE 


~ OUIRG 


ee “Sree. 


mec S 


=o +? “Orie 


—_ 


a P «¢ "1 G e 
NS { S 


JULBOQ 


ee ee 


+? oo “are 


amas eB - 
rM'S 


ea ag a Hi ~OUTRS 


JUIBQ 
ae wean a> on 
t A S 


oie ae 
_— oo Se 
en ee 


~OULBO 
JULULRG 
“Of N 


OULRQ 


OYG 


De Stee deb SES xs ee 
- ae ry ‘ Fone OT Res ee a eot be sat , - : 
fs e ak 3 rote <2 2 ee “6 Ms 20. coe es 
: Sine e ee ‘ Bae ¥ Po Me GE Foe) * bo no ae pale ese Ly SS ae oe 
se meen we) Ra rs i Se hae % Ave: -§ , bole eae te Rae 4 - 
> BERL OS - o ~ pr Sry elated mpeg nee: snort oom PR alte oe 3 
~  * ¥ Lae - leat a ee Se ee 
. 7 _ y 
Ip Dp. OLIVER 
‘ P r | ] \ ID i? 4 j 4 é 
amin IN |. | ‘err VS. A , 
1AG GARRETT B. 1 rT EP . 
> ri Ee hwsv A 
. a 
hg 
=_ 
~ 
+ 
4 
? 
’ ‘ AX 
i‘ ] . 
’ ‘ 
? } ; \\ 
‘ 
‘ 2) ' 
— i 
= A VPA \ 
- . 1 . j 
~— 
ou 
_ 
oo ’ 
= 
“= > 
—_ Lt] AA 
. - ‘ ‘ ’ i i 
; 
' 
“~~ 
— 
~ 32 ON : 
= wal } 
ea 
? 
= 
A | 
. ‘ 
; 
' 
tT ) , 
TT¢91 7 ? ¢ 
tl } ~ 
° 
ow 
~ 
= 
- 
- 
Me 
i 
, 
* ah Be a te ; 5 ia Na ny 
EE OUR eh A ee Rr ae Ee 


> 
Le 


Net S 
ro J. ' 
F ~ , 
> , - ! 
va ae Se Teo Oe Se Se ee ee ee > es : ; | 
ee 2 > - . * * . 2 . - e wd ad ° . - * _ . . . * . s 
. — pomerei f ” ° ’ . “ « . . . s , i 
— 
~ 
) ! 
~ ~~ f 
. .» 
~ ~~ ; 
— ’ t 
4 i 
- 
— . e * , . s - - “ s . 
a * — ° - 2 2 . s , 
— . —_ 
4 _ ~ >} 
> 
a 4 i 
" 
- - al : 
4 
~ 
— od 


X 
; 
: 

; 

7] 
? 
) 
) 
J 
int 
ba 
an cas ab on 


J i j ' j j ; ; i f : | 
| _ 
’ i { ! ' j | i ! ! ; ‘ i ] 
< | j j j j j j j j | | ! 
we . f t j ‘ ‘ 
a » | ‘ ! { { . i ' 
- a ’ 
1 | ag ee ee ae nS 
| — “hn. } , 
ed ' } y ' ; j i i } } j i j j j j 4 j j j 
i ’ 
~~ ~ : ' i ' t ! | ) ' ! j i { ‘ | i ! 
, - i j ; j | j | ; j j i ' ‘ j r 1 ’ ‘ ; i 
= tee ' ' j | ; { } ! | 
ae 4 ! | ! j , 
7, ea ' i i i i | } - ! { j ! | | } i 
» ; 
, ‘ ' ‘ ' i ! i ' j } i ! t | j { | i ! | f j | f ! | | i i 
; | : } as ' 
— ~ ae aie ee Se See eee ee | ae Sa ae er ee See wea i 
Me | ' 
ow, ~ ? | ! i i ! 
a sd ! { | i ' j i | j | | } i } | 
= ; ? ; 
| } ' 
Me , . , ' ' ' i | i j | | ! ! j } } ' f ' i 
_— ‘ } } j } i ' ; : ' 
on. a = ' ' ' , i | ! } } | ! 
a i ’ | ' } ' , ’ 
a j ' | j f | i } ! j j i t 
- — pono} j , j 
— a , , ; j : } j } ' } ' , ; ; ‘ ' 4 
> i : ' . ‘ i 
nag x i | ! : j j ’ . r ' r i 
. } ' ‘ i | { } ! } 
s . © ad r ' . j ' i ' | 
mm ~ ' ' { | ° i } { | : i ; 
le , | pone ene ee ‘ ' i , | i ! 
fa , f j P 
ea ; } ' i } { = j F ' } | } , | ' 
~~ - — ‘ i } 
aa a : — ; ° | ; . _ ] = - } ! | i ‘ j ’ . j a 
a a) “ | > } _— — ' i } -_ 
an Fa : ! | . . e 
at > ~ Seal | hi i , ive " P ' j ' } i ] | ' | — 
4 ed oa ad } i pune? 
im, _— a we >) ar Jt tere. es Se. ee ae ae ERR, Sr. SS oe lee PAs “os 
} ’ a . 
om wa ‘ ae. ' ' n ei ' i ' rain | i+ — 
> he Ny “i ee => 
= j . ~ piiAQ » i i ' ’ | } ; 
eo ae t wy ns ; ’ mP mit a . 
fail ; — wihiad L ; . pore} , i > = ‘ | me, 
=, ' - = T J ame 4 | <— < = | aa ' > r ? - i a ~ 
— oa iY ~ - ~ ~VW RN YS FG miet ’ | diets > ( a 
; - ‘ ’ a Sd f « ~- > f y~ ; ‘ » _ ‘ 
— _ — ] P s = > —_ . j 


rater. : ie : “ a i — 
en a none hie > - AE MBs oS ne 9s Rabe ty 3h, 2% 5. . 
“4 ‘3 ma ORME “Ate OS eer ae Tae 
Ss Seis BEST a So tale a FEE ee 
me aaa ROS cet et Petree ss 4 ei pesitats isis bok 7 Se iy Se Meme ont eS LY dS 
— A RCI: a chi SUL SL sy uel sie 
a oi Bis 
BS Naids 
wae cabe am eranapaebaatoable cenaape seamed a ae I es aN i 


145 GARRETT B. HUNT Ef AL. VS. DAVID D. OLIVER. 


Taxes Paid on Hunt & Preston Lands for 18G8—Continued. 
| Amount of 


Description. Bec.) “T, R. 
| tax. 


ee es 


S- 
—} 
S. 
— 
Pe 
bebe | pred 
ho 
e+ 
tb 
—— 
F. 
o 2 
oe 
aw 

a wo 
—_ 


ows 

. 4 
— 2 
cd 

~_ 

~ 
CS eae 

oJ 


Oe NE ea dinir ie cieinch toe amen mliniie x 2 , 7 3 00 
NN ili eins sisal salah i llinbe ing wit pin Oo : . 3 00 
i er ae EW ON EPs . 6 OO 
Re Os ak cel abies caiedeapnesd vk weil wae act Se “4 ; 11 40 
I A rst cSt we es db ins in 1) ‘ 11 40 
Sciacca tiaceincin snc ni eae ae ad woo pt ge Oo P és 00 
ee I cpt Wile nn Dg vl sera ate en ee OO 2 00 
ai cl te ives boiomin 4 28 9 68 
ENE So i Siar tae aeons Loceuiea 4 . » 30 
a ge get NORTE eam Peiner tae Pake ” 3s aie ee 2 30 
2 


a I da iets a tal ces ies ein eleven 


261 | SCHEDULE E. 
Taxes Paid on Hunt & Preston Lands for 1868. 
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Taxes Paid on Hunt and Preston Lands for 1869.—Continued. 
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Laxes Paid on Hunt & Preston Lands for 1869—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1870—Continued. 


-_ 
ne 
oo 


; Amountc 
R. 


Deseription. sec. : 
pita sat tax. 


. 240 84 


| 
! 
1 
1 
wv 
Upm ow BD hb 
mm 
» 
L~ 
——- 
: 
Pra 
4 
. 
ee et 
~ 
* 
w= os 
- 
— we — 


— 
— bad 
aA 
) 

‘ 

‘ 

; 
| 
! 

i 
i 
{ 

! 

{ 
| 

a 

° 
oe 


“f 
— 
ew AS 
an 
=] 
. 
pa 
ee —— 
bo s~J BS 
ee 
ae 
— 


_-_ 
She 
© 


a 


> 
' 
| 
' 
' 
t 


ae 
~— 
© 
- 
ee 
~ * 
a 
a 
—- 
mee 


- 
' 
Ne ee ee ee ee ee ee 
A — J 
ae fe 
deme 
— 
= 


ZALIAT 


PRE SER ae Se pe sn SCR CE aN () ;' ; 1, 40 

cS »] 6 é Os) 
= ~ -———— ~ — _ ~ 

N VV Ege ere A ee OL OEE eet Ae aL ee be A oe {) (}() 
SERIE Ga ear eh ee Spee ay ee >] ’ y lo 2 


a 
>. 
= | 
= 
| 
) 
| 
‘ 
' 
| 
! 
! 
| 
] 
" 
' 
; 
i 
INS 


ws 
— t 
‘ oe 
f 

} 

{ 

¢ 

~~ 

°- ¢ 

a ~ oe 
— 

~~ 
I 


) DO 1 
i | 


a 
© 
© 
we 

. -_ 
ss 
— © 


ee 
~ 
aes 
Pie 
~ 
—_ 
~ + 
— 
— 
a 


‘ 
— 
— 
bd. 
' 
i 
j 
‘ 
' 
| 


Sa 2 eae : 26 83 
2 {en Sp eat Nh Bs See RS 5 OS 
' N ; ss shasta se einen (aes = i lee 2 rat ry 2S 
<= Gan a Ei a 27 2? 64 
| N e Awe Ween Same EES. Crepe een ae 2S » () 0) 


Pre ener 
x . 
mand 
—_ 
wt 
N 
‘ 
~ 
a .¢ 
— 
— 
— 


J 

| 

j 

' 

IN 
~ 

| 

, 

f 


: 5 eve +> 
1) i > a a ee a a nae ies, eet init setae ali Gan ahiey Tacear ilies dees Sadh 5 We id lata al raat ae eakaes eo) 
] 1 Pe. 
: \ 1} t — saa oe a AE Ry Ore ee. eee a ee ee ee) = ee et ae aps? Lu (4 
2 
i 
a os 
| ' SHO Df 
/ ; 
" , > >< ()"" 
Forward .- ; eb Ste Mae See S84 97 
Nw E ee oer 33 | 99 N ae G 60 
i - Fish ; | 
N e 2 A Rs, ee PASC eeer ete ’ | oF 
i 4----- 
‘ +> ts ? 
lo Ue Se aE a S ee _| O4 | 2 
7 
\ 1 : ye Bae oe, © eked 245 6c ¢ 2 () 
LE Sa tee ae Sf irrree oe 0) ; > 60 
t 
‘ 7 } Or ¢ ¢) > 
Ne x S W ee ms er eae eed ¢) 18) 
rN < . ‘ : é > ) 
> « Ss BLT ee age pees ost A eee a ie: . e) yt) 
“oe 4 ‘ . d¢ 
Und. ee See eae oe pea ai eee S |. 29 
‘ T ] ’ é a ) -_ 
ee Ook eid dt oe 2 lo 
. .: I } __ 
aE as 5, B OSROOR Ween yar EME UNREY Lutes. | l 60 
T s . | ) f ¢ = ¢)> 
Und. 2 s ph. gees Ca ag se nee eo S x é; | 8 58 
N eget aie SP Daa. MAE fo - | oe 
} 
a a 
tine nen " a ge ae . = 
» = - q SS ie Reece ee 


ae ad 


a «62> 
cers 


LRAZALDAIARIZIAN A ty 


e 


W 


nee 
a 
& 4 


RO'A'A'A'A A O. 


W 


a 

. - . cae 
oo “— 

4 . 


aw 
— 


GARRETT B. HUNT 


Taxes Paid on Hunt XK Pr. ston Lands for 1S7O0—C ontinue cl. 


Description. 


———<— — a 


ET 


Seine 

~- = _ = 
| I 
1) ¢ we ee we ee we we me ew: « oy 
eo 4 ie Lh 5 
] : 
2 f-2 Sen ptaciadieees 
| 
} ~ ~ _ —_ a ee - _ 
| 
} — — lil - — 
“CE Se ee 

A . 
SW 4 


I) ¢ i oe stn i: sh: th ies a ae eat 

ll ¢ D  ahidgtenn a a SE LID Ke TN 
1 

SF SE aad es tat oak Age hehe anil lx a ia aaa 

| 

} ——e-s —— <— «= as an an -_ ———<— —— «| ee 

Fe. eh gy, aU MRT 


= 
~ 


~—— 
— 


——— FS ee ee ee ee ee ee - 


VS. DAVID D. OLIVER. 


99 ¢ bs 
)*) é é 
25 


>. 
-) iT 
A | ts 
«) 
{> 
{) : 
() ; 
é 
{ ¢é 


—" —y ao a ae 
_ — 
paneeen 
~~ ~~ 
© 


he 


~~ 
«- 


1 ;.28N./ 8E 


20) 
4a 
} 

} 
) 

ZU 

Bie. 
8, 


()() 
“){) 


* >t) 
de) 
>> 
d-) 


ae —— sib ~ beni 3 Wt eteacrescip in 
Sree nd. Sater eee 


; ~ aioe Oe ee eee eae iene : 
_~ ee tats = ~~ zs x Rha <p raeie = 
—~ Bee Pets athe Dies Pulp ae 4s - i 
| ne Senay ee eee = jen eS as 
a thar scr, * ALGER ts Sd 
nee one 
NINO ogee aetna ree: Sree meas . = . 
° ee te a 4 my fuss a 


156 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 
Taxes Paid on Hunt & Preston Lands for 1870—Continued. 
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Statement of Taxes Paid On Hunt & Preston Lands for 1S71—( ont’ d. 
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Statement of Taxes Paid on Hunt & Preston Lands for 1871—Cont’d. 
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Taxes Paid on Hunt & Preston Lands for 1872—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1872—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1872—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1872—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1873—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1873—Continued. 
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Taxes Paid on Hunt & Preston. Lands for 1873—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1874—Continued. 
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Laxes Paid on Hunt & Preston Lands for 1874—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1874—Continued. 
Description. sec: °T. Ry. Amount 
Outside lands: 
Ee co icae Law awetie wnt ae 1 ae mt 8S 
Ne } se a Na Ricca pt icin BREE oo) sh 7 
PA Bee aie anew canes nment ee tee ws | 8 E 
I ois ows einai toe ac ae es ce 
oT Ree SIRE EL Ee I “ ¢ 
a 4 $ 
MERE Bick cdulumnnomaed) et ae en. TE 
I I Gace bins meric socio FS aia ace a 8 « ; 
Nw I a ie i oa a cial 17 
LS oS 2 eee ae os a es ote oe é‘ 
TE se ag die ac aed Vea 17 
N 8 Senta aa eR OTE AN irr Resa 18 6 
LS 2 ene Cr SE 
I i ae ee ‘“ 
RSE RCA ae RR ODOR, ER eS i. ae “ ‘ 
Sy 
Preston lands: 
UE gg = aw adam ace Lites) Se 
nr ea Wee Os Sl: 8 “ ‘ 
a a, Li dances ian cists oie siden dans aiialoe Ls Ok “ 
Lc EARS ee pane Serene Dee BOE 2 
N 3 ne#--__- REET ore 4 “ 
EE Se SSE aie Cabin Oma meee Soret 4 
ee kg 4 cs 
XT - 
a i ie eal 5 
(DR SCRE ai Aig Rm EE AC EO OD D 
I a (< 
1 SRL SESE 0 PE ee eS Tie: 
PR Be esis etc iain a enlist 1] ‘“ 
-- ge Sh a aeegemeean a ES Re Ce ‘ 
es ee BG ee lind ce ic rae O “ 
27" TE ES) Seep ees ek eee tae ates Bae | o 
OO this wicca sa es reste PUPA oa ele D 
Ee Sg nnn ee ea OnE Renae 5 
ee se ia aaah deimiiw sei eblie i eeieeel wow ce. 5 oy 
E 5 Ss € 4 sis gis eis Vinee alg Milan cis shaadi ie ca) sal hs ks i a a a {} 66 ses 
A Sg SERTR REN oe TRON Meng ae ona pe ele Deg G ‘“ c“ 
ce at Ly Le SPS ENR RA eae 6 ¢ - 
J ty 
N W j ei W j EIS Sa aN OREN YY a Eb ATES I eT {) | sé cé 
a G | ‘“ 
ie Oe as eM oat Aen, ee eee 
0 SE ON sata ae ERA SCE Bake 
Pe is oui a iw) " 


tax. 


aw 
Ze) 


en , 
— © 


oI 


-_- 
YY — 
bo “IO bo CoO be 


 —e 
~ es 


oa 


°- ~.¢ f+ 
nd 


if .f e 
e eRe be New 


i. 
ss 


_— 
a 

~~ 
oe 


bom dO ATT RTT 
. ee a~ i 


€ = 
~~ 5S 


DM bo bo bo 


GARRETT 


B. HUNT ET 


AL. VS. DAVID D. OLIVER. 


Tuxes Paid on Hunt & Preston Lands for 1874—Continued. 


Description. 


Ti 

Ie ‘> a 4 4 —— ee ee eee ee i ee 
» 1 

+ 1 € SE ARS Se |e ae Nl aay MR Se mee. ee et ae ow 


Oe Bia i a ak ee 


fmm nm em een eee ee ee 
ee ee i Soe a ee 
2 & BSS Bee ee oe eee 


— eee ee cee ee 


——— eee eee ee ——_—_— = 


fi R. 


See. 
| tax. 


Beer 8G “ 8 
RSE RT 2? a a 8 
hoe 29 é< 4 
Pane 26 " 8 
mers 26 ' ' 
OCT 4 
Pee ” j 
Pre ee 32 6 é( 19 
Meters si 

Bae Fh 16 
aright ces 30 - 16 
ees ae 4 
ne oO4 " S 
ee ,' 4 
PARTIE S 


Amount of 


) 
{ 


25 
12 
25 


® 
Statement of Taxes Paid on Hunt & Preston Lands for 1875. 
Description. Sec is R. srs 
ax. 
. Hunt lands: 
7 Tes oe ins aan 4/;28N.) 8 E. I 
) 2S &. Fear narh mene meee 4 “i ss 
a ollie in inc bes alsa Rr caES 4 . 3 
Te i ical uae wie einianacenn 5 | 
; i a i io nega . 
) Oo ce a ee 4 
: Oa a lara as pseu edi i . 9 
) EO ikea aiconeonhn ent oo eos 
? IE FARES a enn pence Omen One rm OT 6 ° ee! 9 
d of 2 ES ape eon ebe ens areben eevee 7 . eee o 
5 EE SERN ae Ree mM AM eETE SOME to Br Mes S Kee, y 
5 ar aa iiaseies hens asigealigh iit AL oan ee Saeko S 5 - v 
y N , as Stave ak i st cal sce Sn elias cai ie sa anne alc ain 4 " x | 14 
We a eh ae ke acts cours ona 10 | 7 
-nej 6 aie 


ee 


—— ee ce a a a a a | cee 


pot ns 


—— 


~~ 


oo 
wee 
. 


~] 
ae . 
— & hate 


a” .« 
oe 


t 
bo 


he 
~ ws 


174 GARRETT B. HUNT ET AL. Vs. DAVID D. OLIVER. 


Statement of Taxes Paid on Hunt & Preston Lands for 1875—Cont’d. 
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Statement of Taxes Paid on Hunt & Preston Lands for 1875—Cont’d. 
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Statement of Taxes Paid on Hunt & Preston Lands for 1875—Cont’d. 
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Taxes Paid on Hunt & Preston Lands for 1876—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1876—Continued. 
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Taxes Paid on Hunt “ Preston Lands for 1876—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1876—Continued. 


x 


if 


R. 


Amount of 


Taxes Paid on Hunt & Preston Lands for 1877. 


Amount of 
tax. 


Q 42 
3: 46 
> 10 
6 22 
> 20 
ae 
6 22 
GO ZZ 
> 10 
6 22 
lL Yo 
L 95 

SY 

rely, 
4 5/ 
4 57 
2 87 
4 di 
2 8/ 
4 9/ 


f 

, 

. 

: 

i 
a 


18? GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 
Taxes Paid on Hunt & Preston Lands for 1877—Continued. 
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Taxes Paid on Hunt & Preston Lands for 1877—Continued. 


R Amount of 


- Description. sec.) FT. R. ! 
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Taxes Paid on Hunt & Preston Lands for 1878 


R. | Amountc 


Description. Bee.| &. 
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& Preston Lands for 1878—Continued. 


Amount of 
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Continued. 


Taxes Paid on Hunt & Preston Lands for 1878 
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Taxes Paid by Defendants on Hunt, Preston, and Outside Lands. De- 
fendants being Entitled to : of Amount Paid on Hunt Lands and all 
of the Taxes Paid on Preston and the Outside Lands. 


Recapitulation. 


Hunt lands. Preston lands Outside lands. 


Am’tof |. Am’t of 
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| 
, | * bas i Y 
Year. | (£008 tax.) Year. | Te Year. 
| tax. | | tax. | tax. 

| : | 
1868__| 609 01 | 456 76 | 1868_-_ 131 63 | 1868__ 140 53 
1869__| 532 69 | 399 52 | 1869_- iby oe 1869 __| 2635 24 
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1871_.}1,014 19 | 760 65 | 1871_- 174 93 |) 1871-- 161 88 
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1877_-| 354 91 | 266 19 | .1877_- 82 09 || .1878-_-| 67 74 
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Statement of Road Tax Paid on Hunt and Preston Lands for 1869. 
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Statement of Road Tax. ae., for 1S69-—* ‘ontinued. 


Description. see. Tow il. Range. | 
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Statement of Road Tax, &c., for 1869—Continued. 


Valuation | Valuation 
Hunt lands. Preston lands. 


Description. | See. | Town. Range. 


. A 


Dinca neiscsier tadienewkine tame 28 |} 29 N.| 8 E. S00 O00 
,e BW Ss ook 28 . “ 200 00 


Vhestes 
t 
<< 
= 


de Y hidiede Ce es 200 00 
ee ee a ede Be, 200 00 
os cts aces Oo 400 O00 
2 SEA e ee ee o4 . ° 800 00 
OR aes ee a . Bn S00 00 
We iis cet ee OO 200 00 
SE NESE ea eat ee bee 35 400 00 
oe We a ceca oO 200 00 
pa $25,669 97 $753 86 
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ET AL. VS. DAVID D. OLIVER. 


Taxes Paid on Hunt & Preston Lands for 1870—Continued. 
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GARRETT B. HUNT- ET AL. VS. DAVID D. OLIVER. 


Road Tax Paid on Hunt & Preston Lands for 1871. 
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Valuation 


Description. sec. | Town. | Range. eo ce. Preston lands. 
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Road Tax Paid on Hunt & Preston Lands for 1872—Continued. 
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Road Tax-Paid on Hunt & Preston Lands for 1872—Continued. 
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Road Tax Paid on Hunt & Preston Lands for 1873—Continued. 
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oU1 And afterwards, to wit, on the 8th day of April, A. D. 1882, 

complainant filed certain exceptions to the master’s report In 
the office of the clerk of this court, which exceptions were in the 
words and figures following, to wit: 


Complainant's Lxceptions to Master’s Report. 


In the Circuit Court of the United States for the Eastern District of 
| Michigan. In lquity. 


Davip T. Ovtver, Complainant, 
| US. 
Henry S. CunninGHAM, GARRET B. Hunt, Jacop EscHLEMANN, 
Calvin Haines, Philip M. Ranney, George J. Robinson, Henry 
M. Robinson. 


Exceptions taken by the said complainant to the report of John J. 
Speed, one of the masters of this court, to whom a reference was 
made to take and state an account between the parties. and to re- 
port the same to this court. 

1. For that the said master, in and by his said report, has found 
that only six hundred thousand feet of lumber was on the wharf 
and included in the transfer from complainant to defendant-, Cun- 
ningham, whereas the said master should have found and allowed 
complainant for the value of two million feet of lumber. 

2. For that the said inaster has found that the said defendant- cut 


from the lands found to belong to complainant only the amount of 
18,8574 10. feet of timber besides that sold to Messrs. Merrick, Fow- 
ler, and Lyon, whereas he should have credited to complainant and 
charged defendants with 64,278,507 feet of timber, being the amount 
determined by estimators to have been cut from said lands, includ- 
ing the twenty-three million feet sold to Fowler, Merrick, and Lyon. 

3. For that the said master has only allowed to complainant, as 
the value of the timber cut off his lands, the sum of two dollars per 
thousand feet for 18,857,440 feet, whereas he should have allowed 
the sum of four dollars per thousand for forty-one million two hun- 
dred and seventy-eight thousand five hundred and seven feet. 

4. For that the said master, in determining the value of machinery 
transferred from complainant to defendant-, made no allowance for 
any of said machinery that was in the mills at the date of said trans- 
fer, but has allowed only that portion of said machinery which was 
still outside of and unconnected with the mills, whereas the entire 
— of said machinery should have been allowed. 

5. For that the said master, after investigating and determining 
the amounts to be allowed complainant and defendants for accounts 
receivable, and for bills payable and paid by defendants, and find- 
ing a balance of five thousand three hundred and fifty-one dollars, 
the said master declined to charge defendants with that amount and 

to allow the same to complainant. | 
302 6. For-that the said master, in estimating the value of the 

use of the property of complainant in the hands of the de- 
fendants, allowed to complainant during the years defendants were 
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sawing lumber forty cents per thousand for each thousand feet of 

timber cut by said defendants, whereas, on the testimony, he should 
have allowed, and originally intended to allow, fifty cents, and, in 
the copy of report furnished to complainant’s solicitor, it appears 
that he had allowed fifty cents per thousand, but that after giving 
complainant’s solicitor such copy, and before filing his report, such 
allowance was changed from fifty to forty cents, and the computa- 

tion of balance changed to accord therewith. 

ALFRED RUSSELL, 


Solicitor for Complainant. 


Endorsed: 1640. Circuit court of United States for eastern district 
of Michigan. In equity. David D. Oliver vs. Henry S. Cunningham 
et al. Complainant’s exceptions to report of master. Filed in clerk’s 
office April 8, 1882. A. Mandel, clerk. 


303 And afterwards, to wit, on the 11th day of April, A. D. 

1882, certain additional exceptions to master’s report were filed 
in the office of the clerk of this court, which additional exceptions 
were In the words and figures following, to wit: 


Additional Exceptions to Maste r’s Report. 


In the Cireuit Court of the United States for the Eastern District of 
-Michigan. In Equity. 


Davip D. OLtiver, Complainant, vs. Henry S. CUNNINGHAM et al. 


Additional exceptions taken by the said complainant to the report 
of John J. Speed, one of the masters of this court, to whom a 
reference was made to take and state an account between the 
parties, and to report the same to this court. 


7 For that the said master, in and by his said report, has allowed 
to defendants the sum of $19,000 as the amount due C. Haines and 
Co., and secured by mortgage, whereas the said amount had been re- 
duced by agreement and -payments since the said mortgage was 
given, and the amount allowed should have been $14,000. — 

8. For that the said master, in and by his said report, has stated 
and determined that the logs out of which the season’s cut of 1868 
was made was 9,400,000, whereas it was in faet, and should have 
been stated by said master to have been, (10,000,000) ten million feet. 

ALFRED RUSSELL, 
Solr for Complainant. 


Endorsed: 1640. Circuit court of U.S. for E. D. of Mich. In 
equity. David D. Oliver vs. Cunningham ef al. Additional excep- 
tions to master’s report. Filed in clerk’s office April 11th, 1882. 
| A. Mandell, clerk. 

304 And afterwards, to wit, on the 12th day of April, A. D. 

1882, certain exceptions to master’s report were filed in the 
office of the clerk of this court, which exceptions were in the words 
and figures following, to wit: 
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Exceptions to Master’s Report. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Davip D. Oxriver, Complainant, 
vs. 
Henry S. CuNNINGHAM, GARRET B. Hunt, JAcosp ESHLEMAN, 
Calvin Haines, Philip N. Ranney, George J.. Robinson, and Henry 
M. Robinson, Defendants. 


Exceptions taken by the defendants, Garret B. Hunt, Jacob Eshel- 
man, Henry S. Cunningham, Calvin Haines, and Philip M. Ran- 
ney, to the report of John J. Speed, Esq., one of the masters of 
this court, to whom a reference was made to take and state an ac- 
count between the parties, and to report the same to this court, 
which report is filed in this cause as of the date of March 13th, 

1882. 

First. For that the said master reported that there was seven mil- 
lion eight hundred thousand feet of logs on hand on the eighth day 
of September, A. D. 1868, and transferred by said Oliver to said de- 
fendant, Cunningham, whereas he ought to have found and reported 
that there was but seven million feet of said logs. 

Second. For that the said master reported the amount of ma- 
chinery and the value thereof contained in the mill and transferred 
to the defendants as four boilers of the value of $3,200, whereas he 
ought to have found and reported no amount or value of machinery 
sO transferred, as since disposed of. 

Third. For that the said master reported the amount of value of 
use of the mill at forty cents per thousand feet for the season- of 
1869, 1870, 1871, and 1872, whereas he ought to have found and 
reported that half of the mill machinery belonged to defendants, 
and should have allowed not more than twenty-five cents per thou- 
sand feet. 

Fourth. For that the said master reported the amount of value of 
use of the mill docks, &e., &c., after the year 1872, at the rate of 
$500 per annum, whereas he ought vot to have found or reported 
any sum whatsoever for such use after 1872. 

rifth. For that the said master reported against the allowance of 
and disallowed the debts paid by defendants, and scheduled in the 
first paragraph of page 42 of said report, to which reference is hereby 
made, amounting to $13,807.50; he has found that the defendants 
paid the same, and he ought to have allowed the same in favor of 

said defendants under the term of said decree. 
305 Sixth. For that the said master reported that the balance 

of the account by him in said report termed the “ George J. 
Robinson financial account,” in the sum of $21,584.74, was had and 
received by the said defendants within the meaning of the terms of 
said decree, and that the same should be and was considered by the 
said master in the determination of the amounts realized by the de- 
fendants on notes and accounts due to Oliver & Robinson and 
transferred to Cunningham; whereas he ought to have found and 
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reported that there was no evidence to charge the defendants with 
the same or any part thereof. 

Seventh. For that the said master re ported that the balance of the 
account by him in said revert bares ed “the Henry M. Robinson 
disbursement account, "in the sum of $6,540.99, was had and re- 
ceived by the said defe ndants within the meaning of the terms of 
said decree, and that the same should be and was considered by the 
suid master in the determination of the amount realized by the de- 
fendants’ notes and accounts due to Oliver & Robinson and trans- 
ferred to Cunningham; whereas he ought to have found and re- 
ported that there was ho evidence to charge the defendants with the 
same or any part thereof. 

Kighth. For ons the said master reported and found against the 


allowance of the ¢ ees & Co. chattel mortgage debts, amounting 

to $1,674.21, repre ented by notes on Oliver & Robinson as found 

by said master in iis said report; whereas he ought to have found 
7 and reported that the said sum of $1,674.21 was a just and proper 
. eredit and allowance in favor of said defendants under the terms of 

said deeree. 

Ninth. For that the said master reportea and found against the - 

allowance of the Henry M. Robinson chattel mortgage debt in favor 
. of the de fen di inis: W he reas he ought LO have found and reported 

that the said chattel mo rigage and debt thereby assured was a just 

and proper eredit under the ISth paragraph of said decree in the 

4 sum of $2,000 and interest. 

enth. lor that the said master reported and found against the 

allowance of the amount of the Isadore Ka iffman debt in the sum 

of $1,082.75, admitted by the complainant to have been paid by the 
defendants, and also of the. amount of $1612.61, the sum of the 

Oliver and Robinson pay-roll for August, 1868, which the said 

master found ought to be allowed the defendants if any debts are 

allowed; whereas he ought to have found and reported each of said 

| debts as just and proper credits to the defendants under the 18th 


paragraph of said decree. | 
HENRY M. DUFFIELD, 
Sol’y for Def'ts above named. 
GEO. V. N. LOTHROP, 
Of Counsel. 
April 12th, 1882. 
Endorsed: No. 1640. Cireuit court United States, eastern district 
f Michigan. In Equity. Oliver vs. Cunningham et al. Exceptions 
to master’s re se Service admitted Ap’l 12th, 1882. A. Russell. 


Filed.in clerk’s of Avril 12th, 1882. A. Mandell, clerk. 
5306 And afterwards, to wit, on the 14th day of July, A. D. 


1852, a certain decision by 8S. L. Withey, district judge, on 
the exceptions to the master’s report was filed in the office of the 
clerk of this court, which decision was in the words and figures fol- 
lowing, to wit: 


26—214 


ES ere ET Oe ne ae ce ee cr Te ee 
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Decision by Judge Withey on Exceptions to Master’s Report. 


In the Cireuit Court of the United States for the Eastern District of 
| Michigan. In Equity. 


Davin D. OLiverR, Complainant, 
US, 
Henry S. CunnINGHAM, GARRET B. Hunt, Jacop EsScHLEMAN, 
Calvin Haines, Philip M. Ranney, George J. Robinson, and 
Henry M. Robinson, Defendants. 


Alfred Russell and Chas. I. Burton for complainant; H. M. Dut- 
field for def’ts, except Robinsons; A. E. Hawes for def’ts Robinsons. 


Decision by 8. L. Withey, district judge, July 12th, 1882. 


The master’s report in this case was filed March 18, 1882, to which 
the complainant took six exceptions and defendants ten exceptions. 
That hearing upon such exceptions was heard June 10, 1882, before 
me, pursuant to stipulation of counsel. The master’s report, with 
schedules annexed, covers ninety-six pages, and evinces great care- 
fulness and a thorough examination of every subject embraced by 
the order of reference. ‘The case has been pending nearly ten years 
and the testimony is voluminous. The master has done his work 
so well that all the exceptions taken by defendants and those taken 
by complainant, except the second, are overruled. 

The principal controversy relates to the quantity of timber: cut 
and removed by defendants from the lands embraced in the decree 
already entered in the cause. The complainant’s second exception 
covers this subject. Defendants in September, 1868, entered into 
possession of the lands in question, about 16,000 acres, most of i 
covered with pine timber. They cut and removed the pine from 
portions of these lands over a period of four years, and sawed most 
of it into lumber in a steam saw-mill on the premises at Ossineke, 
in this State. They sold twenty-three million feet of standing tim- 
ber to Fowler, Merrick & Lyon and disposed of timber to other 
parties. One of the defendants, George J. Robinson, had charge of 
the business at Ossineke, and was the only defendant who resided 
there, the others residing out of the State. 

Two methods were before the master from which to determine the 
quantity of lumber for which defendants should account. That 
which he adopted as determining the quantity was to take the 
amount |of| lumber received by defendants at their lumber-yard at 
Buffalo, New York, as representing the cut at Ossineke on the lands 
in question. There is no evidence that all the lumber manufactured 

at Ossineke was shipped to Buffalo. On the contrary, the 
oU7 master found it necessary to add several items of timber and 

lumber to the quantity received by the defendants at Buffalo, 
sold and shipped to outside parties. 

Defendant Cunningham was in charge of the Buffalo business, 
and confessedly knew nothing of what took place where these lands 
are situated, and when he says that defendants would have known . 
if lumber had been sold at Ossineke and shipped to other parties be- 


; 
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cause they wanted more lumber at their Buffalo yard than they re- 
ceived is stating a reason instead of knowledge as to the fact. 

Buffalo is many hundred miles from Ossineke, and the only man 
who knew*whether all the lumber manufactured by these defendants 
in Michigan had been shipped to Buffalo was defendant George J. 
Robinson, who was not interrogated upon the subject. 

Books of account ke pt at Ossineke, have not been introduced in 
evidence, and it is no excuse for not producing them that they are 
in possession of said Robinson, and that he is unfriendly toward 
some of the defendants. The power of the court is believed to be 
ample to have compelled the production of the books. 1 see no 
reason to conclude that defendants, when seeking to impeach the 
accuracy or unreliability of the measurements made by complain- 
ant’s witnesses, were justified in withholding their books or in amit- 
ting to call their co-defendant to testify, 1f they desired LO put the 
court In possession of all the facts bearing upon the quantity of tim- 
ber for which they are hable 

Complainant commenced this suit in 1872, and so stubborn has 
been the defense that he did not get a hearing and the cause re-- 
ferred to a master to state an account until 1880. There were the 
lands with little else than stumps and tree-tops; the timber had 
disappeared. How was complainant to prove the quantity of tim- 
ber, the price of which he was entitled to recover? 

After defendants had stripped his land of its principal value un- 
der claim - ownership, and had for eight years contested his right 
to recover or have an accounting, complainant was not likely to cail 
them to el his case.. The method he adopted and earried out 
was to measure the diameter of the Stumps and of tops, where thi 
remained, and the distance from the stump to the top, allowing 
for the jump of the tree when it fell. If thetop had disappeared, the 
length of the stick of timber removed and its diameter at the small 
end was ascertained by the average length and diameter of trees 
having the same diameter of stump. ‘The quantity of timber was 
then ascertained by Seribner’s long timber tables. 

This is the method commonly pursued by persons situated lke 
complainant, whose timber has been taken from his land and passed 
beyond identification, and, therefore, of actual measurement. 

He was compelled to resort to this method or to mere estimates 
made from the size of the stumps and the number of acres cut 
Over. 

The men employed to measure on these lands had experience: of 
several years in looking land, in estimating standing timber, and as 
scalers or measurers of logs. Whenever the top of the tree was 
missing the result would not be as accurate as when the top re- 
mained, but it was approximately correct; it gave the best result at- 
tainable; it was defendant’s fault, who had furnished no account of 

the quantity taken, that compelled complainant to adopt this 
oUS nile’: and it was as likely to favor the defendants as the com- 
plainant. If it was as accurate as any method that could be 
emploved, and was as like ly to operate to the prejudice of the com- 
plainant as of the defendants, then the evidence was not only com- 
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petent, but afforded prima facie a proper means of ascertaining the 
quantity of timber. 

It is true that prior to the time that defendants commenced to 
operate on the lands timber had been ent from portions of it by 
complainant, but he had chopped down the trees, whereas defend- 
ants sawed them down. Much of the land on which complainant 
had lumbered was not measured on by his witnesses. Besides if 
was easy to distinguish between stumps where the trees had been 
chopped and those that had been sawed. ‘The measurers were ex- 
perienced woodsmen, found the lines of the lands measured on, and 
kept written memorandums of their work ; their testimony evinces 
painstaking and intelligence in what they did. 

These. witnesses testify to having measured 60,278,707 feet, board 
measure. From this amount certain deductions are to be made for 
reasons I shall now state. Several of the measurers took the mean 
diameter of the stick of timber instead of the diameter one-third of 
the length from the top or small end; and a witness testifies that In 
measuring long timber the diameter is taken one-third of the way 
from the top in arriving at the number of feet, board measure, by 
Seribner’s long-timber tables. I confess I do not understand why 
this should be so, but if the mean diameter is not to be taken the 
testimony affords the means of correcting any error occasioned by 
using the mean diameter. 

The master states the excess at 3,283,317 feet; this quantity 
will be. deducted. Land on sections 8,9 and 17 was measured on, 
of which land complainant owned but an undivided two-thirds; 
one-third of the timber so measured is 2,815,000 feet, which will also 
be deducted. The master finds timber to have been measured on 
440 acres of land not in the decree. An examination discloses that 
160 acres of it belonged to complainant, leaving but 280 acres not 
in the decree. - Taking the total measurements reported of the sepa- 
rate groups of lands in which the 280 acres are included the pro- 
portion which would be on the 280 acres would be less than 1,000,000 
feet according to my computation, but complainant’s counsel in 
printed brief, upon exceptions, page 14, states the quantity 1,450,462 
feet, which will be deducted. These deductions amount to 7,548,779 
feet. 

I find no testimony that any part of the lands were measured on 
twice or by more than one witness; two or more witnesses measured 
on the same section, but it does not appear that they measured on 
the same subdivision or strip of land. 
meen remann. o 88, 278. 707 
Deductions__-_- - “SASS Ces Nae Me rec ss aePE STE eae Or A 7” 5A8. '7'79 
so a i ee i oo a beens ee, Pee, Oe 
which I find to be the total quantity of timber removed or disposed 
of by defendants, of which complainant owned three-fourths. The 
master has made a separate item of the standing timber sold to 
fowler, Merrick and Lyon, and so stated it in his account: 

In order to simplify, I also deduct the 23,000,000 feet sold to them, 
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leaving 29,729,928 feet, for three-fourths of which defendants are to 
account at $2.00 per M feet, making $44,594.88. 

309 This represents three-fourths of the timber cut by defend- 
ants themselves, for which they are to account, in addition to 

that sold to Fowler, Merrick & Lyon, and may be divided as fol- 


lows: 


To the cut of 1868-9, 6,000,000, at $2.00___.._____.___ $12,000 00 
é ; 1869-70, 66 6 ct Ec a ate 3 aks eae aaa 12.000 OO 

“ Seed be a i ee mci 3 eee ae 

“« 1871-72, 5,797,446, “ seth Gavel si ieantie Seek hartoct, GRE. “OO 


The master has computed interest from August Ist, 1869-’70-’71- 
‘72. ‘The interest from the same dates on the excess allowed by me 
to January Ist, 1882, at 7 per cent., is $12,605.12. The principal 
sum allowed by the master for timber cut by defendants, not in- 
cluding that sold to Fowler, Merrick & Lyon, is too small by 
$16,508.72, making a total-increased allowance of $28,913.84 to be 
added to the balance found by the master in favor of complainant 
and against the defendants. | 

Let an order be entered overruling all the exceptions, save the 
second taken by complainant. 

The complainant is entitled to a decree in conformity to the 
orders heretofore entered upon the master’s report as modified by 
this finding. 

Ss. L. WITHEY, 
Dist. Judge. 


Endorsed: 1640. U. S. cireuit court, east. dist. of Mich. In 
equity. David D. Oliver, complainant, vs. Henry 8. Cunningham 
et al., defendants. Decision by 8S. L. Withey, U. 8S. dist. judge. 
Filed in clerk’s office July 14, 1882. Walter S. Harsha, clerk. 


310 And afterwards, to wit, and now on this day, that is to 
say, atasession of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to ad- 
journment at the district court-room, in the city of Detroit, on 
Thursday, the 21st day of September, in the year one thousand 
eloht hundred and eighty-two. 
Present: Honorable Henry b. Brown, district judge. 


In Equity. 


Davip D. Oriver, Complainant, 
Us. 

Henry S. CuNNINGHAM, GARRET B. Hunt, JAcoB ESCHLEMAN, 
Calvin Haines, Philip M. Ranney, George J. Robinson, and Henry 
M. Robinson, Defendants. - 

The decision of this ease was rendered by Judge Withey, of the 
western district. Judge Brown did not sit in this case. 


This cause came on to be heard at this term, and was argued by 
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counsel, and thereupon — consideration thereof it was ordered, ad- 
judged, and decreed as follows, viz: 

That said defendants pay or cause to be paid to complainant the 
sum of forty-one thousand four hundred and eighteen dollars and 
eighty-seven cents, and interest — at the rate of seven per 
cent. per annum from the first day of January, 1882, and that com- 
plainant have execution therefor. 

That svid defendants deliver unto complainant a certain bond 
siven by George J. Robinson to complainant on the 16th day of 
November, 1867, obligating the said Robinson to pay to complainant 
the sum of twenty thousand dollars, and which said bond was 
transferred by ny Jainant to defendant, Henry 8S. Cunningham, 1n 
pepte mber, ISG and that t they also de liver to complainant a certain 
mortgage collateral to said bond, made and execute d on said 16th 
day of November, 1867, and recorded in the office of the register of 
deeds for Alpena county on the 22nd Psat of November, 1867, 10 
liber A of mortgages, on pages 427 and 428, and that said defend- 
ant Cunningham, who of record has title to said bond and mort- 


eage, make, execute, and deliver in proper form an assignment of 
said bond and mortgage to complainant within thirty days from the 


entry of this decree, or that in default thereof this decree may be 
recorded as evidence of the transfer of said mortgage to said com- 
plainant and stand as and for such an assignment. 7 

That said defendants do surrender and yield up possession to 
complainant of all the lands transferred by said complainant to de- 
fendant Cunningham by deeds dated September 5rd, 1868, and in 
case of their refusal to surrender and deliver possession after due 
demand of the said lands complainant will be entitled to the usual 
writ of assistance to obtain possession thereof. 

And that defendants make, execute, and deliver to complainant 
good and sufficient deeds which shall operate to transfer all their 
title and interest in and to the said lands described in said deeds, 
and which shall deseribe and specify the said lands as follows: 


The Entirety of the Following Lands. 


See. Town. Range. 
311 The east fractional half of the nort theast | 
rackiomel quarter Gf 3 ou » ZON. 9 EK. 
The north fractional half of the northwest quarter 
Peddie th aaasie ese ih catalina ae et 4 28 ov 
The north fr: actional half of th northeast quarter 
Oe oh ee ss can ba wehbe cde at eR ee q . 2 0 
The southeast quarter of the northwest quarter of 4 28 o 
The southwest quarter of the northeast quarter of 6 28 9 
The northeast quarter of the southwest quarter of 6 28 9 
The northwest quarter of the southeast quarter of 6 28 9 
The west half of the northwest quarter of.2-.-. 15 28 9) 
The northwest quarter of the southwest ae 15 28 9 
The southeast quarter of the northeast quarter of 19 29 3 
The southeast quarter of the southwest quarter of 19 29 3 


re 
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The west half of the southeast quarter of ---.-~~- 
The northeast quarter of the southeast quarter of 
The southeast quarter of the southeast quarter of 


The southeast quarter of the southeast quarter of 


The east half of the northwest quarter of_--- ~~~ 
The east half of the southeast quarter of_-__~---- 


The southwest quarter of the southwest quarter of 


The east half of the southwest quarter of --___--_- 


The northwest quarter of the northeast quarter of 
The northwest quarter of the southwest quarter of 


The northwest quarter of ...... =... .----. ea aa 
The northeast quarter of the northeas 


f 
The ee en 
I Y lart r of 


The southeast quartei r of the southwes 
nga heier om ry sigue Scanapancenin aleiaa 


The northeast quarter of the northeast quarter of - 


The north frac’l half of the north w€st frac’l quarter 


TD POAC nee RUNDE © fd) Mee oe ke aA Te iS aa he 


The east half of the southwest qua petemot nu 
The lot (NT SIEGES AEE SET SST RE ee eae 
Tea i FPL DN OPE 
The northeast frac’l quarter of the nort theast frac’] 

ES BRE EEE pe OES DEE AE GEC OS OES RP eR 
The west half of the northeast quarter SRE eee 
The southea: 


— 


The northwest frac’! quarter of the northwest frac’] 
quarter SREP SAR al PIES CNC rh Og Vila ROE Se ee ae aE Or 
SB ek ee GA Sane ce ea ee ne ie ee 


The southwest quarter of the northeast quarter of 
The east half of the southeast quarter of------ ~~. 
The northwest a r of the southeast quarter of 


The east half of the southwest qui ae: | Canes 


The southwest quarter of the southwest quarter of 


The sout thwest quarter of f the southeast quarter of 


The southeast quarter of the southeast quarter of 


oy hr eh: RE RRR aegis cle eta is i aN E ie SEN Riles Ee ec 


TI A ee ee a re a ek Ste Cee 


The southeast quarter of the southwest quarter of 
The southwest quarter of the northeast = irter of 


The south half of the northwest quarter eatce 
Pr ts Mi: Cm ke 

o12 ‘The northeast quarter of the southeast quar- 
a a et aa pa es eae as 

fe ne GG areca re Slaves ea ae CN eos 
The south half of the northwest quarter of-_---- 
The south half of the southwest quarter of-__--- 
The prnctagps Pease ee Taye es oh, Le are RSA: OLR Cee omtee | 


ee ee ee ee 


quarter ot 


st quarter of the northeast quarter of 
The northeast quarter of the southeast quarter of 
The northeast quarter of the southwest quarter of 


i bobo be I 


bo 


* * ° * « * « © 
iad wu ~~ ee NS 


He ee i he CD OO DO LS DOD bt DD 


* «¢ * + °° « .* © . 
or ed ~~ ~~ woe ed 


OLIVER. 


Town. 


29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 
29 


*AC) 


29 
oY 
30 
OV) 


oU) 
OU 
OU) 
50 
30 


30 
30 
S10) 
30 
30 
30 
S10) 
3() 
30 
50 
30 
3) 
8) 
50 
S18, 


ol) 
OU 
30 
OU 
30) 


we 
~ 


*.¢ 
~ Nee Ne a" 


a 


oe 
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The east half of the southwest quarter of-_.----- a0 8 7 
The northwest quarter of the southwest quarter of 30 31 7 
The southeast quarter of the southeast quarter of- 15 31 5 
Se OO tO Se OF oi Ss ec Oe ee eee 20 ol 5 
The west half of the northwest quarter-of_-.---- 20 3 8 
The south half of the southeast quarter of .----- » es 8 
The southwest ecg en Mee ap ees apes ape my a. <8 
ane ante 6 Ona 7 OF wo. a aie is Ela ie? tea 8 
The lots 1, 4, ial 3 OE oa nic ade tine gaan 2 ae 5 
The northwest quarter of the northwest quarter of 21 3 8 
The southwest quarter of the northeast quarter of 21 3 5S 
The northeast quarter of the north west quarter of 25. 3 8 
ee Se |B RRR a te repre ek nai Paeg Bees Vi Gh se RA Meg ee 28 Ol 5 
The southwest quarter of the northeast quarter-. 25 35 5 
The southwest quarter of the southwest quarter of 28 31 8 
The east half of the southwest quarter of----.-... 25 3 5 
The southwest quarter of the southeast quarter of 28 5. 8 
The southeast quarter of the northeast quarter of 32) 3 8 
The west half of the northwest quarter of.-_---- 33 3 8 
The undivided half of the east half of the south- 
east quarter EEE oy eT iia dhe aaesales Zo 6s 8 
The north half of the north half of _-_--.--___- 29 3. 8 
The northeast quarter of the southeast quarter of 17 32 ( 
The southeast quarter of the northeast quarter of 18 32 y 
The northeast quarter of the southeast quarter of 19 © 32 7 
The southeast quarter of the northwest quarter of- 28 32 7 
The northeast quarter of the southwest quarter of 28 32 fi 
The southwest quarter of the northeast quarter of 29 32 7 
The east half of the southwest quarter of---_----. 29 32 fi 
ine seulhess Gunrter Of ooo. dco ele kod 29 32 7 
The north half of the northeast quarter of ----~- a2 o2 fi 
Bae C008 t-te OF oe os ee cee ee 7 
The south half of northwest quarter of -_------- oo o2 7 
Ne ee i ee Sos waa oo oO2 7 
ane lot 1. 2; 3 and Wee 6 Sc 21 36 1 
The south half of the southeast quarter of --___- 25 38 iW. 
zae tots 1, Z. 3 and. 4.or fractionat—..-. 2. 2 we 25 38 oe 
The northeast quarter of the northeast quarter of 36 38 ] 


The lots 7, 8, 9, 10,11, and fractional lot 12 of block 2 in Oliver’s 
addition to the village of Alpena. 

The fractional blocks 3, 4, and 5 of Oliver’s addition to the villag« 

of Alpena. | 


313 An Undivided Three-fourths Interest in the Following Lands: 


See. Town. Range. 


The southwest quarter of the northeast quarter of 4 28N. 8 E. 
The northwest fractional quarter of the northwest 


MOONE ASE: taco wikierines «mak ho eeembetc ws rand a 4 28 8 
The south half of the northwest quarter of...... 4 28 8 
ane southwest quarter of .. 2.26 2066 cae wecinee 4 28 8 

. 7 a 
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. 
sec. 

The southwest quarter of the northwest quarter of 5 
Te es i i ne ee 
The northwest fractional quarter of the northeast 

OE: OF oe elo aaa nee ee 
The south half of the northeast qua ge, SE 
Oe GOUAMCRM CURTUOT OE i sk ie hen wine 
The north half of the northeast quarter of ..-——. 7 
lhe southeast quarter of the northeast quarter of 7 
The north ei tof tha mecehanasecineiee en’... § 
tne enat bail: of | ...c Ge en OE: en Rr neg lees MIELE pitt Oo 
The north OT ee ERO ae eee ee SCENE eT ae aera nO TR a 9 
‘The southwest quarter SME INC? ce dW CORE RHE NORE aE oe %) 
The northwest quarter of the southeast quarter of 9 
NE a ign ke me oes oc a atone i 
The north half of the southeast quarter y Giaier Weaerectes 1] 
The southeast quarter of the southe st quarter of | | 
The north half of the southwest quarter of--—- 1] 
The southwest quarter of the southwest quarter of 11 
I apache Criactar-of inc ceudiowenwanaiovet 41 
The northwest fractional quarter of -...-----_~- 2 
The north fractional half of the sout hwest frac- 

NS UNO i a a Ls icin hts realest 
The northwest quarter of thi . southeast quarter of 3 
The southeast quarter of the southeast quarter of 3 
The west fractional half of the northwest quar- 

ES ERENT ANT ot ane ae ane Cee A AE ES EBT LEP RS et 
The north half of the southwest quarter of-.-... 5 
The southeast quarter of the southwest quarter of 9 
The ee of the southeast quarter of 5 
The east half o { the northeast quarter of aaa hl 6 
The southeast quarter of the 1 northeast quarter of 6 
The sout hoast quarter of ‘the northeast quarter of 6 
The west half of the southeast quarter of--.---. 6 
Th S Herinone Jie ge ys ons ar quarter of 6 
The southwest fract | quarter of the soul Seiad 

foacth quarter ERS RE EA, SSRIS INE SU eee MR TS EOS EN 
The west half of the northeas t quarter of. PPL 
The southeast quarter of the northeast quarter of 7 
The east half of t the seuthwest quarter of- .-.---- 1] 
The southeast quarter of- oar rE a On eee Beet S 
The east fractional half of the northeas +t fractional 

OR a Gai lo Geran Ses ccna EI 
ne entire fractional .. 2.2... J. Scan cae ee 
The north half of the northeast quarter enters 14 
The west half of the southwest quarter of _----.- 14 
The west half of the northwest quarter of.--.--- 14 
The south half of the northeast quarter of_--_-. 15 
The south half of the northwest quarter of -..--~- 15 
Se es wwe L5 
i dcans hvu asec 19 


27—214 


Town. 


OS 
PR 


29 
29 
29 
29 
29 
29 
29 
29 
29 


29 
29 
29 
99 
99 


29 
30 
29 
29 
29 
PQ 
29 
29 
29 
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Range. 


5 
Q 


. northwest fractional quarter of------ - 
: northeast quarter of the southwest quarter 


east half « 
. west half of the northwest quarter OF oa 
. southwest quarter of -- 
‘southeast quarter of the 
. west half of the northwest quarter of — 

‘southwest quarter of the southwest quarter of- 


| ia a tem r 
1e east hall ol] 
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See. 
19 
19 


~oeme— 


The entire ..--. ioe hoes 
a tl ak eam aluaaiege 
Zne nortan hall of... ..- 

northwest quarter of thesouthwest quart 

i 


cr of 


1 
the soutl 


~ 


ie ast quarter of... re Tee ag Oe 


br of - 


northwest quart 


the northeast GGA OF iC noes 


an 
he west half of the northwest quarter of --.--- 26 
fp SS TS ES ae ee ae ae ee EEOC. Se 0 
IN i oe lo a aes a ot ae 
I Oe 
The east half of the northwest quarter ‘a 25 
The south half of the southwest quarter of EEN. 
The east half of the northeast quarter of 52 
The nerth half of the northeast quarter 1: Seen 
‘The northwest quart = EEN a eR tces See REC 
OES ES BEETS SG AL Co SORTER  e 
The north half BRATS ESS EUR peace eae eee OR Bia 
The south half of the southwest quarter of ee 5 
Tae qoutes Gaatier Ol... Be 
The south half of the southwest quarter of...___. 36 
The undivided two-thirds of— 
a ee 
The east half of the northwest quarter " SRS S 
tne south weet Quarter Ol ... ..2..020... 1 8 
The west half of the northwest quarter of ... ... 9 
The west half of the southwest quarter as: 2h ss 
I a ee ae A a, 17 
15 The Entire Ly of thi following Lands: 
The west half of the southwest quarter of — ] 
pg SRB MRR ON Eee of tit ey dO, Sa en eS 
ue Geen atier Ole. i i ce cc 8 
The west half of the northwest quarter SE rt Sa oO 
The southeast quarter _. Saat PEC O Re TEE Repo ae en NE a 


»east half of the northeast quarter of 
. northwesi quarter of the northeast quarter of 
{ 


northeast quarter of the northwest quarter of . 
west half of the northeast quarteriets. 5 


The northeast quarter of the northeast quarter of 5 


» north half of the northwest quarter of 


The north half of 


o— mame vo 
northeast quarter of the northeast quarter of 6 


ee ee ee eee ee ee ee wee ee ee ee ee oe se oe oe — _ ] 


prod 


OLIVER. 


Town. 


29 5 
29 S 
a 
ZY 5 
29 N. 8 
Le S 
29 
20 S 
29 8 
29 § 
29 5 
2) S 
9g 
29 8 
299 8 
299 8 
29 S 
dC) S 
Zo S 
09 «8 
99° 8 
29 § 
09 8 
09 «8 
29 5 
20 5 
YAS S 
209 S 
Ze 5 
29 S 
29 § 
20) S 


Rane 


3 


Ve 
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Che south west quarter of the northwest quarter of 4 29 8 
ry . - ’ 
Che se ( {ual ter of the northeast quarter oj] ) PAS 2) 
| 


Che east half of the northwest quarter of ....... 6 


a 
— 
_—_ 
— 

4 


annie half « of the southeast quarter of eee o 2 > 
The sot ith west quarter of the southwest quarter of 5 29 § 
The northwest quarter of the northeast quarter of 6 29 8 
The southeast « qu arter of the southeast quarter of 6 4S, o 
The west meni f the northwest quartel a ae 8 
The northea pecloniet of the northwest quarter of 6 29 S 
The northeast quarter of the northeast quartel or 7 AS S 
‘The nort thwest quarter of the north rest Guarter 01 ri Le 2) 
the northwest quarter of the northwest quarter of 8 29 § 
The east half of the northeast quarter of ----_--_.. 10 29 8 
The northwest quarter of the northeast quarter of 10 29 8 
The caaticeos quart ter of the southwest quarter of 10 oy, 5 
The west half of the northwest quarter 01 1] Ay, S 
The hor th half of the northwest quarter of ivan ids LS Ze 5 
The south half of the southwest quarter of cs seta’ eae AY, 8 
The southwest quarter of the southeast quarter-_. 22 29 - 8 
The northeast quarter of the northwest quarter of 23. 29 5 
The southwest quarter of the northeast quarter of 26 29 8 
The east half of the northwest quarter of.__._.___ 26 29 § 
The south half of the southeast quarter of . eee oem 2y SS 
The south hi: ilf of the sor uth west quart a ere ee 29 5 
The west half of the southeast quarter of- ae ae ee 8 
The southeast quarter of the southeast quarter of 32 29 S 
pO SS EE eT OSES coe ence 5 


~ 


The west half of the sout hwest quarter of ....... 34 33 
The southeast quarter of the southwest quarter of 34 25 


y Oe 2he « 


The west half of the northwest quarter of -...___ 36 
The northeast quarter of the southwest quarter of 86 29 


The southwest quarter of the southeast quarter 


O16 That the sad de fer 19 nts mak , execute, and deliver such 
deed COnVE Vi ing said cide as above deseribed. within thirty 
| y of thi lefault tl 
may be recorded,-and the same shall stand as sufficient evidence of 
complainant’s title 1n and tO all ot said lands. 
[t is further ordered, adjudged, and decreed that complaina 
recover from defendants his costs, to be taxed, including in said costs 
the sum of six hundred dollars paid by him to the master for 


_ ’ ® ; y* } : ‘ a , } >? I, ly i ’ 4 . — | 
services on the reference, and. his proper aisbursements for witness 


— 


rees and COMMISSION ers fees on said reference. 


And it is further ordered that whereas pending the litigation of 
this suit, and before any interlocutory dais therein, about the 7th 


} 


day of Spey 1879, the U ate States district court for the northern 
— of. New York, in bankruptcy, wherein were pendin 
bankruptcy proceedings upon the estates of the defendants, Henry 
S. Cunningh: am and Calvin Haines; each of whom had been dul 


pees 
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adjudicated bankrupts by said court, made ana entered an order that 
David D. Oliver have leave to prosecute the action wherein this 
decree is now entered against Henry 8. Cunningham, Calvin Haines, 
et al. to a final decree, and ascertain the amount due from the said 
Cunningham, Haines, et al. to the said Oliver in ages: by this suit; 
And whereas subsequently thereto, and prior to the Sth day of 
March, 1880, the said defendants, Henry 8. Cunningham and Calvin 
Haines, moved and petitioned this court for a stay of proceedings in 
this cause penaing the decision and determination of their several 
applications for a discharge in bankruptcy, and upon due consider- 
ation had it was ordered that said motion and petition be denied ; 
but if was provided, however, in and by said order, that Inasmuch 
as the United States district court for the northern district of New 
York had allowed this suit to be prosecute <l to a decree as against 
said Henry'$. Cunningham and ¢ alvi In Haines, in order to ascertain 
and fix the amount of complainant's nai against their respective 


estates 1n ba inkruptcy, the refore ; if any decree sh oul 5g ow Si Sal | 
defendants, Cunningham or Haines, or either of them, in this case 

making them personally lable in any amount, the s: si decree 
should stand with reference to their discharge in bankr upt the 


same in all respects, and be operated upon by any disc hi arege In fuk. 
ruptey which either of them might gion as fully as gi 
bankruptey might or cot ld operate upon or affect the claim for per- 
sonal hability upon which said decree 1s founded and no further ; 

And whereas subsequently thereto, and on Pagsiliaeeisa day of April, 
1881, the said defendant, Henry 8S. Cunnin ham, received his final 
discharge in bankruptcy from the district court of the United States 
for the northern district of New York, in bankruptcy, in the usual 
form of law, and the said difendank Galea Haines, on the 26th day 
of April, 1881, received from the United States district court for the 
northern district of New York, in bankruptey, his final dischare in 
due form of law: 

It is further ordered, adjudged and decreed that so much of this 
decree. as declares a personal lability against the said defendant-. 
Henry 8. Cunningham and Calvin Haines, in the amount named 
in the first paragraph, or in any amount whatsoever, be treated, 

held, and considered as to the defendants, Cunningham and 
317 Haines, and as to either of them, and be ope ‘rated upon and 

affected by their several discharges in bankrt - vy, the same 
as said discharge in bankruptey migh ies could operate upon or affect 
the claim for eaiead hability upon which this ee is founded, and 
no further. 

The defendants, Hunt and Eschleman, now here in open court, 
by pops M. Duffield, their solicitor, claim an appeal to the Supreme 
Court of the United States from the above decree. | 


P 2 at Sree ee | more , : 
d18—33 1 [ | etition fo] appeal, hotice Ww service, order allow Ing ap- 
peals, we... bond, | it $s bill Of costs, Ww elerk Ss ecertineate to 


transcript omitted per stipulation of counsel. | 
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338 In the Cireuit Court of the United States for the Eastern 
District of Michigan. In Chancery. 


Davip D. OLIVER 
vs. 


Henry 8S. CUNNINGHAM, GARRET B. Hunt, e€ al. 


Testimony taken before Herschel Whitaker, notary public, at Bay 
City, Michigan, July 20th, 1877, at 2 o’clock p. m. 


Kry H. Tovanp, being produced and sworn on behalf of complain- 
ant, testified as follows, in answer to interrogatories propounded by 
counsel for complainant : : 

Q. Will you state your age, residence, and present occupation. 

A. I live here in Bay City, and have lived here about six years 
now; am clerk in a grocery store, and twenty-seven next month. 

Q. Are you acquainted with the property known as the Devil 
river property at Ossineke ? 

A. Yes, sir. 

(. When did you first become acquainted with that property ? 

A. I went there in the spring, June, spring of 1867, I think it 


@. How long did you stay there ? 

A. I was there a little over three years. 

(). How were you employed while you were there? 

A. When I first went to work there, for a little while, I was around 
the boarding-house, then I went into the store there; used to tally 
lumber and sell lumber. 

@. When you first went to Ossineke in whose employ were you ? 

A. David D. Oliver; he was the man who hired me. 

(). And how long did you continue in his employ ? 

A. Untilin the fall; I think it was some time in October. 

@. Were you acquainted with the water mill on that property ? 

A. Yes, sir. 

(). Will you deseribe it, if you please ? 

A. Well, it is situated a little above the mouth of the river, right 
by the boarding-house; the stream is damed up at the bridge; the 
mill is just above the bridge; at least the bridge has been completed 
since then. 

(). What condition was it in when you first went to Devil river? 

A. When I went there it wds in good running order; it was the 

only mill in the place. 
Oo! (. What was its capacity ? 
A. Itused to cut about 15,000 feet. 
Q. A day? 
A. Yes. sir. 
). What should you say the value of it — at that time? 
\. Do you mean the value of the mill? 
(. The value of the mill. . 
A. Just as it stood there? 
Q. Yes, sir. 
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A. I should think it would be worth $6,000 to $7,000. 
Q. Does that include the dam and water privileges? 
\ Yes, SIV. 
). How long did that mill continue to run? 
A. I think it was in June they commenced on the frame of the 
steam mill, and got through running along in the fall. 
(). How lone did this water mill continue to run * 
A. I don’t know as I could say, it is so long ago. 
Q. You mentioned a steam mill; ean you describe what kind of a 
mill that was? 
A. It was a large, good-sized mill; as large as any mill around 
there; gang and circular | 
(). When was it built ? 
A. During that summer. 
7 


A. A large gang and two circulars, beside other necessary saws 


What was the capacity of that mill a day ? 

I don’t know as I could say now. 

. About how many men were employed in running the mill ? 
A. There was in the neighborhood of fifty around the mill. 

@. Are you acquainted with the Robinsons—Henry M. and 


Miles, 


George J. Robinson ? 


A. Yes, sir; father and son. | 
Q. When did you first become acquainted with the Robinsons? 
A. They came up there along the latter part of summer. 
(). What did they do when they Cale up there ? 
A. They looked around the place and came in the store; a general 
survey of the property. 
©. How long did they remain ? 
A. I don’t know that I could say the exact number of days. 
(). Did thev remain-there long ¢ | 
A. Nota great while. 
(). Then where did they xem 
‘A. They went,.I supposed, below; they said they were going 
below. 
(). You Say they looked around over the property ; did they CX- 
amine the store ? 
A. Yes, sir: they were in the store. | 
(). In regard to this steam mill; what was the value of the steam 
mill when the Robinsons were up there, or along that summer ? 
A. I don’t know as I could say how much it was worth. 
Q. You were employed in the store? 
A. Yes, sir. 
Q. Atany time during such employment was any inventory taken? 
There was an inventory taken in the fall, before the partner- 
ship of Oliver and Robinson was formed. 
340 (. About when was that partnership formed ? 
A. I think the books started from Oetober the loth. 
@. Under whose order was this inventory taken ? 
A. It was an order from Mr. Robinson to the book-keeper. 


hey 


bo 
wt 
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(. Which Mr. Robinson ? 

A. George d. 

(). Who took the inventory ? 

A. Gallup, the book-keeper, the foreman, and I; I did some of it 
myself; Mr. Gallup and I did the principal part of it; I could not 
say who took the inventory of the things outside; we attended to 
the store matters and the things in the boarding-house; Mr. Gallup 
and I took the inventory. 

@. What was the result of that inventory—w 
the woods ? i 

A. I could not say how much it amounted to. 
¥. Can you tell us anywhere near what it was? 

A. I don’t know that I could. 

Y. Was Mr. Oliver there when that inventory was taken ? 

A. No, sir; he was not. 

is You say that the Robinsons left in the summer of 1867: did 
they return again that year, any of them ? 

A. George J. came up that winter. 

Q. Was that before or after the partnership was formed ? 

A. It was after; after we heard of it. 

(). After they commenced doing business under the firm name of 
Oliver and Robinson ? 

A. Yes, SIr. 

(). How long did the firm of Oliver and Robinson continue to do 
business under the name of Oliver and Robinson ? 

A. It continued all through that winter; they run the mill night 
and day clean through to the next summer. 

(). All the next winter—that is, the winter of 1867-8 ? 

A. Yes, sir; and clear through until along in the latter part of 

the summer, or early in the fall. 


Nhat was the value of 


(). Of 1868 ? 

A. Yes, sir. 

(). During the winter of 1867 and 1868, how many logs were got 
out by Oliver & Robinson ? 

A. I think it is about S000 00N. 

(. Did they get out any cedar posts that winter ? 

A. There were some got out; I think three different jobbers got 


out posts. 

@. About what amount of posts did they get out? 

A. I could not say exactly ; they drew out there ; somebody took 
the measurement of them; I don’t know who. Mr. David Oliver got 
out some, and somebody by the name of Jerome Ranney, and another 
man down the shore there. 
(). Who had charge of the different logging Camps there that win- 
ter ¢ : 
A. There was aman by thename of Robinson—Robert Robinson, 
[ think—and a man by the name of McCoy, and a man by the name 
of Price, and Ellsworth. 

@. Do you know what the value of timber was that winter ? 


A. I could not say now. 
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that winter ? 

341 A. They were getting a cent an inch for them: that is an 
inch across the top of the post; that is, 1f the post was six 
inches in diameter it would be six cents, twelve inches twelve cents, 

fifteen inches fifteen cents. 

Vhen did Henry M. Robinson come to Devil river ? 
A. He came there the next spring. 

The spring of 1868? 

A. Yes, sll 

Q. After he came there what part did he take in the management 

' the business ? 

A. Well, he used to have a 2ood deal to say around there: when- 
ever Mr. Robinson or Mr. Oliver were away we always went to Henry 
M., the father. 

(. You say Mr. Oliver was away ? 

A. Yes, sir; when either of the principals were away I know the 
foreman used to vo to Henry M. about directions ; that is, when they 
were out of thie plac €. 

Q. What did he have to do with the management of the store ? 

A. Well, he did not meddle so much with the store as he did with 
the other part. ; 

. Who should you say had the most to do with running the busi- 
ness of the three gentlemen who were connected with it, or seemed 
to be connected with it? 

A. Well, George Robinson, I suppose, was the man who hi ad the 
most to do. 

Q. What did Mr. Oliver have to do with the running of the busi- 
ness at this time? | 

A. Well, he was there off and on during the winter. 

: (). In the spring of 1868 was the water mill running ? 

A. It was for a little while: not long. 

(). When was it stopped? 
: A. I could not say. 

Q. About what time ? 

A. I know they run the uprfght 
months. 

@. What do you mean by the upright? 

A. The upright saw ; a single saw running up and down. 

®. In the mill? | 

A. Yes, sir; sawing out some of the largest logs they had there ; 
some of tne best logs; sawing them into planks. 

©. Do you know how large a log the mill could saw ? 

A. It sawed some pretty large ones. 
). Then you say it stopped ? 
\. Yes, sir. 
2. Do you know who stopped it ? 
A. I could not say now. 
Q. 
A. 
\. 


[ think it was a couple of 


Was Mr. Oliver there when the mill stopped ? 
+ don't think he was in the place. 
r. Henry M. Robinson was there ? 


Q. Do you know the value of the cedar posts that were got out 


—_———_ 
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(J. Do you ren mber when he was there before ? 
\ | cry} ] ) f Yr yi 
£E COUId hot sch \ LlLOW., 
ry 4 ° 1 
QM. When Mr. Cunningham came u 
ee ie 
do while he was 1 


» there in 1868 what did he 
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A. He was around there a few days. I noticed after he went 
away there were different arrangements 


(). Did he examine the property 
A. He was looking it over. 
(). Did he look over the mill and the store ? 

A. He did ‘not look over the store much. I don’t remember 
whether he came in and looked over the store or not. I saw him 
around the place. It was ho affair of mine, and I could not say, 
of COUTSE. : 

(). Did he examine the books at the store 4 

A. That. 1 could not SAY ; | was not the book-keeper. 

@. How long did Mr. Cunningham remain there at that time? 

A. He Was around there a few days. 

(). After Mr. Cunningham left was there any change in the man- 
acement of the business * 

A. Well, there seemed to be. Hawkins then seemed to have some- 
thing LO Say about the place, but you could hardly tel] who had the 
management of the business. 

). What part did Mr. Hawkins take? | 
A. He was around the place fixing the fences some, attending on 
the river; they were running logs a part of the time; seemed to be, 


~ 


) 


as Mr. Melville, a general supervisor 


@. Did Mr. Hawkins ever make any statement under what au- 
thority he acted there? 
28—214 
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Objected to as incompetent, for the reason that the defendant can- 
not be bound by anything Mr. Hawkins said. 


— 
< 


N by that statement to you. 
A. He did not to me: J] don’t remember. 
@. What part did Mr. Melville take in the business? 
A. He was the foreman all the while I was there, before Mr. Rob- 
inson came in, and afterwards 
(). About this time did Mr. Oliver have anything to do with the 


ode 
business ? : 
A. About that time he did not seem to have anything to do 
with it. | 
@. When did he cease to have anything to do with the manage- 
ment? | 
345 A. Along in the fall. think it was alo} o about October 
or Septem ber that this Mr. Cunningham was there, ana SOO}) 
after that one day George J. Robinson came in the store and was 
looking at the day-book—that is the blotter we charged things on— 
and he saw some things charged to Mr. Oliver. and he forbid me. > 
He showed me two entries on the book, and wanted me to under- | 


stand. 


Mr. Durrietp: I object tothe witness stating what he was told— 
stating what the entries were. 

@. State what Mr. Robinson told you at that time. 

A. He Was kind of mad because I let the eoods oo, and | told him 
I did not know anything about it, and then he showed me these 
entries. 

(). How many entries were there ? 

A. ‘l'wo. 

(). What were the dates of the entries ? 

A. I could not say now; it is quite a while a 


avo. I know it was 
enough. So he gave me to und rstand 


< 


Objected LO as Incompetent. 


Si 
Q. Did Mr. Robinson say anything further to you in regard to 
these statements, except what Vou have already stated, outside of 
the written statements in the books? 
A. I don’t remember that lie did now. 
®. You may state the substance of those written statements. 
Objected to as Incompetent and irrelevant. 
A. ] don’t know cs could c1Ve them how. " 
(). Can you give the substance of what they were ¢ | 
rr. : : a 4 i 4 
A. The substance, as I said before, ] understood from those entries 
that Mr. Oliver’s account was closed on the books. He gave me to | 


understand it. 

(). Was the reason for these entries stated there? | 

A. I really could not say from memory. 

@. Who was running the concern after Mr. Oliver ceased to have ) 
any connection with it? 
A. George J. Robinson seemed to be the head man of it. 


a oa 
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). Was any one connected with him? 
A. Mr. Melville was there as foreman. 
J. I mean in the management of the business ? 
A. Not that I was aware of. 


P19 


Q. In what manner or under what name was the business of the 


f rm don Le al that time 


A. He used to sion George J. Robinson et al. I never had the 
{ 


curiosity to Inquire what tha 


®. How long did he continue doing business in that way under 


this signature ? 
A. I could not Say, to be pre cise about it. 
(). About how long? It is not necessary to be exact. 
A. I think it was in the fall. 
) oo doing business through the fall? 
A. Yes, si 
) 


Under dhs name? 


A. AndI think it wasabout two months: there was no book-keeper 


there, and [ kept the accounts. Mr. Robinson used to show me 


fore Mr. Hough came, the new book-keeper. 
odd Q. When did Hou; oh come? 
A. He came that f all. 
(). What was tha seams 6f the next change; what was the 
change in name of the management of the firm ? | 
A. Cunningham, Robinson, Haines & Co. was the new firm. 
(). When did that firm commence to do business under 
hame? 
A. I coula not say now. 
(. Was it in the winter ? 
A. I think it was in the fa 
Q. That Is dyes fall of 1868 
A. Ye 
). Dot you oe ck sheds tie alin the Ossineke Lumber Co.? 
A. All I know is of the shipping bills. 
@. What shipping bills’? 


A. Of the lumber. 


] 
i 


() 
4 
A. The shipping bills connected with the firm there. 


be- 


next 


that 


| before they began tO make contracts. 
i 


Whose bills were they; what business was it connected with? 


(. The shipping bills of this same firm there were headed the 


()ss a a ke Juumber Co.? 


A. I could not say whether it was | 


In that way ? 
A. Yes, sir. 
Q. When was that mark put upon them? 
A. That fall we marked all the bags. 
(). Who put the marks on? 


1 i | 
hum ber Co. or mil] co.—M.e ) 


@. Were any tools of the company or bags of the company marked 


A. Wm. Shortland marked the bags, and the tools were marked. 
Q. Was anything else marked with the name of the Ossineke 


Lumber Co.? 


I don’t know — there was. 


A. 
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().- W: sany business transacted beyond the heading of the ship- 
ping bills in the name of the Ossineke Lumber Company ? 


A. I don’t know — there was. 

Q. You say you marked the bags and tools; ander whose order 
did you mark them? 

A. Shortland marked them. I partly helped him make the bags. 
He was set to work repairing the bags. 

. Who ordered you to mark the bags you did mark ? 

A. Mr. Robinson himself. 

(). Which Robinson ? 

A. Georee ey 

J 


| 


S| 


his time, under whose orders were you ? 
A. George J. 


®. During 
Robinson’s orders. 

@. Who had the management of the firm of Cunningham, Rob- 
inson, Haines & Co.? 

A. He and his assistants. 

(). He had charge of the business ? 

A. Yes. sir. ; 

(). How lone did that firm do business under that name; 


\ ie 
it as long as you staved there? 
A. I don’t ‘know whether there was a chia ove made alt Lt 
while I was there or not: I could not say from memory: now 
(. You don’t know whether any change was made after that 


until you left? 
A. No, sir 
(). Now going back in {[868,in the beginning of the fall, when 
Mr. Cunningham was there, did you know of any transfer being 
made at that time of the property by Mr. Obj 
A. | eould not say now. 
(). At the time Cunningham was there how much lumber 
O40 was there on the d : 
A. The docks were pretty full. 
Q.. During your connection with the \ . 
did you ever hear any rumors as to Mr. Oliver’s insolvency ” 


OCKS | 


4 a | 


Objected to as incompetent and ealling for hearsay testimony. 


A. Well, rumors the same as there are in any place amone mil 
men, men working about there, about their wages; I did not know 
of anything outside of that; I knew the place was invol 
didn’t know how much. 

©. Did any one ever tell you that he was insolvent 

A. Not that I know of now. 

@. When did you sever your’ connection with the Devil river 
business ? 


A, Set eee ie . a pw, aes. with } : a ie 

A. | think lit was aiOng Some Lime 1n JUIY, In 106/VU: L: worked 
about one montii—ves., about six wWweeKS aiter i leit the store — 
Pe a ae Rey Te ey ae Pat a 
worked avout one montn nn the mili on the tath Invaehnime: th rea: 
: - : ° 9 y a : 1 ’ 
son was | didn’t have money enough to move around: | w: ‘it- 
ne ti ° y ‘ y | - } , ty }) Py ttal ° I : +7 ‘ lharte ] +} 
ing for my pay to Come rom Hulfaio.; tL sent a thirty-day dratt 
fe : ; i a | hs ; 7 ] ot } 
there: oft course had ta walt i 
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Q. Did Henry M. Robinson ever make any statementto you as to 
the part sage he took in the business up there? 
A. Well, he has talked considerable; he said he had his money 
Into it A acer: tO discharge me onee, so | thought he must have 
something to do with | 
ane ERY H. TOLAND. 
Cross-examination : 
an SD 
@. Mr. Durrretp: Did he discharge you ? 
A. He threatened to. 
(. Did he finally ? 


A. No, si 


(). Were you discharged ? 
P A. Not DY him. | 
{ (). You were discharged soon after that ? 
A. The way it came about—— 
3 (). Never mind; soon after that? 
A. No; this was in the fall; I left the next spring; I went up to 
Alpena 
(). Never mind, thatis all: what had been your business? 
A. Before I went to Devil river ? 
he Sa ae; | 
{ A. Clerk 1n a druge-store. 
@. What did you do at Devil et , 
ms \ . first | went. to work around the. boardine-house, then | 
went nn the tore, 
(). As book: renown yr — 
A. No, sir; as clerk: Gal llup was the book-k« epe . 
. You li: e had no experience with mills or mill machinery up 


B . 


to that time 


A. Not before | went there. 


(). You left Devil river and came 
-_ A. Yes, sir; I was going to work ther re 1n 
(9. What were you doing that 


A. Another man and I hace 


46 Objected as irre le vant. 
he did after he let t Devil rivel 
~ The WItTNEss. Getting out posts 


employed. 


. down t 


and Rear e \\ 


Citv you went! 


of the water mill. 


Bay City ? 


a 
Alpena. 
i 


win iter 
| a contract to 


{ 
get out 


The applies to what 


Ov vec TION 


e had three men 


nto the merean- 


you give it from what 


id to you, not from any personal knowledge of your 


Then when you came to Bay 
”" tile business : 
a A. Yes, s] 
| (). Been in ever since ? 
| | A. I worked one “winter in the woods. 
) All this testimony is objected to as irrelevant. 
Q). In fixing your value 
f others have si cll 
} own ? 
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A. I give it from what I judge it would cost to put it in there. It 
was very indespensable—that mill was. 

Q. If you had never had any experience, never worked in a mill, 
how do you judge? 

A. I judge from what it cost to put up the dams along that river; 
dams not near as valuable as that. 

QM. What had that to do with the value of the mill? 

A. Weill, the value of the mill, the mill when I first went there 
was in good running order, and, of course, after the mill was 
neglected—I don’t know what it is now, but that is what | mean— 
when I went there that mill was in good running order. | 

. How do you get at the value of the mill from the value of the 
dams? . “ 3 

A. The value of the mill and the dam together. 

Q. Iam only asking you about the value of the water mill, irre- 
spective of. the dam. : 

A. A person can give some idea of what the building will cost 
| when they look at it, somewhere near it; cannot tell exactly. 
| @. Did you know what the upright saw would cost them at that 
time ¢ 

A. I don’t know as I would. | 

@. When you say $6,000 to $7,000, you include the dams and 
everything, do you? 

A. Yes, sir. 

@. What do you think the dams were worth ? 

A. To put that in — I could not say what it would cost. It was 
put in very substantially. 

@. What do you say the mill was worth without the dam? ] 
mean What it- would cost without the dam? 

A. I should say to put. that in without the dam, I should think 
the mill would cost as much as $3,000. 

J. The steam mill was started that summer, was it? 

A. That fall. 

(). Summer of 1867 ? 

A. Along towards the fall it was started. ! 

Q. Then Cunningham came up there on the occasion you speak 


—~ 


A. Yes, sir. 
). The steam mill was started before that? ai 
A. Yes, sir. 
(. He came up there.you said. When? 
A. He came up there the next year about this time. I know they 
tried to run the mill that winter; some nights it was so cold 
O47 they could not. 
(. And the steam mill was started in 1867 ? 

A. Late in 1867; along in the fall. 

Q. How many men did you say were working there in that mill? 

A. In the steam mill? 

QO. Yes. | 

A. In the steam milland employed around the place? 

Q. How many did you say? 
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A. About fifty men. 

). You don’t mean they worked in the mill ? 

A. In the mill and around it; of course there was a blacksmith 
he teamsters; all drew their support from the mill. 

). And that included men from the river? 

A. They used to take the crew out of the millon Sunday and run 
logs; did not lose any time. : 

-Q. Do-you know how many men actually worked in the mill? 
A. I suppose by figuring I could tell. 

Q. I wish you would, because it strikes me fiftv men in a mill 
would be a good many men; I mean in the mill itself without the 
pilers and slab men. 

A. You could not run the mill without them. 
(). Men working inside the mill? 
A. You want to count the men in that jacked the logs. 
(). Don’t want any men that did not work 1 the mill, inside the 
building. If you cannot lump them state what they did. 
A. I guess there were about 25 men in the mill. 
). Now, what did they do? 
A. It. takes 
Q. Never mind what it takes; what did these men do? 
A. Some worked on the lath machine. | 
). Hlow many? 
A. There were four on the lath machine. 
). Well? 
A. ; It took four on the engines. 
(). Four engineers? 
A. Two firemen and two engineers. 
() ? 


( 


Mile, 


le, 


7 : 3 + . 7 . 
\. There was a PAN engine and the other engine. 


). Well? . 
A. i} he re Were three slab cutters. 
( Yes. si 


.< 
A. And aes were two sawdust wheelers, there was a gang piler, 
man that runs the gang, and two men that took away the lumber 
from the Pah? , two men on the patent edger and one man who run 
the single edger; there were five nen to each circular, that would 
be ten men, and there were two men who got the logs into the mill. 
QQ. That we don’t care anything about. 
A. You have to count them. 

J. Did you mean the men who got the logs in the room puts it 
on the carriage ? 

A. No, sir; thatis a man by himself; there is one loads tlie car-. 
riage and one who takes it off. 

Q. The man who puts them on the carriage don’t work in the 


A. The man that takes the logs off? 
[Q.-——? 


O48 A. Yes, sir; then there is a man who piles the lumber on 


the cars. 
Q. They are not in the mill? 


994 


toe me 
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ehit 


A. 
(). 


over ? 
A. 


Q 
A. 


A. 
Q. 


before 


They are in the mill. 
I want the men who work in the mill on and about the ma- 
ery. Now, this water mill stopped shortly after the machine 


started, did it ? 


A. Yes, sir. 

bjected 

(). How soon after it started ? 

A. I could not say just how long it ran. 

@. Do you remember the month ? 

A. I don't. 

Q. After the new mill got to running it was abandoned ” 

A. For a while. 

(). Until when ? 

A. Until the time I speak of when they started it. 

Q. Then they run the upright for about two months ? 

A. Yes. sir. 

(). And then it was abandoned ? 

A. It was - abandoned ; it was stopped—idle, of course. 
(. And left without use—did ‘not use it for anything’? 

[ A. if! | 

(). That was some time ee Cunningham came up there ? 
A. I could not state the time now. | 

(). I mean some considera ble time before Cunningham came ? 
A. I would not want to state that; I cannot remember that. 
@. The water mill eee: the same year you got there? 

A. Yes, : sr} gaan the new mill started. 

Q. That was the same hen you nt there ? 

A. Yes : 

(. You we oi there what year ? 

A.-In 1867. 

(). What month ? 

A. In June. 
@. You say Mr. Cunningham did not come there until the fall of 

L868 ? , 

A. Yes, sir 
(). So the water mill must have stopped some considerable time 


he came there. must it not? 
| could not say. 
Some considerable time before Mr. 


Cunningham came there? 
Do you mean the t time when he 


came to look the property 


The time you spoke of. 


Yes, sIr ; 


SsOoTne considerable time. 


About a ye if T 


About a year, I think. 


@. Do you know anything about the number of feet of logs got- 
ten out by Oliver and Robinson in the winter « 
hearsay ? 

A. I did not measure those. 
book keeper and others. 


yf 1868, except by 


AILI know is what I heard of the 


Ag GE, 


ad 


we OR. 
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(. Do you say the reason the water mill was stopped was because 


} 9 Zz z : ae ° Be - | ° % > cA ; 
A. | don’t know. what they sald; they claimed that they eould 
eee . SE cor. ee ee See ile ' ene 
not el lO98S ChouUuesh Gown to run vpotn mills ; [ mean at the time 


t | | ri? } } iy } 
LOeV We) LLbLITTAO® bil a bthaoer, 
8AQ () gh a eet ee ee oe eae © tics. “att : 1 | | ca 
ote y iid YOu NOt tes Lliv here this atternoon that when tney 
rf j ] j Ps. 4 . 
- 2 ' ' 


as : ; 

1 i thief 1 | j " ; ‘ > 

bt Ullalt tb GAIT T1Ot Day f 
s « 


(). W he 1) thie mill LO] pr c| We ( )] VC] t | ere ¢ 

A | don t think h Was 

(). Had he been there for some litt ine? 

A. | fe are Ly L} thre L'( befor th | 

(©. How lone ? 

; Or | 

A. I think early in the summer he went below: I think it was 
early in the summet 


(). He had not been there since early in the summer up to the 
time the water mill st pr d is that it? 

A. I don’t know that I could say just now the date 

(). don’t ask Vou the exact date. You sald that he left early in 
the summe! is that rieht f 

A. He went away early in the summer. Whether he came back 
whi 1 Cun mnoham eee baek L ald 3 bt sav no\ 

(). At all events he did not come back until after the water mill 
Was stopp ae 

\ No, Sl] 

Q. Do you know who appo iaforeman after Cunningham had 
be 1} there Ol VOur owl) knowl Lor 

\ [ do not Sil 

. You said you were clerking in thestore. Were you afterwards 


pe ater ae } } ] ee 2 
A. ChE | KeDt The DOOKS ADOUT TWO MONtNS. 


() Jjovou re nembet Wid ie h months ; 

\. I think it was Sept. or Oct., before Hough came up 
Q). Sept. and Oct. of what year ? 

A. Of 1868 


3 ; : nee . i ’ 
(). What did you ever see Hawkins do there after Cunningham 


ad been there ? 


A. He was around the plaee: he came into the store. At that 


“Bs ] . ! ] Ser : i | +4 . 
time we had a eood deal to do in the store. 


(). leavy sitting around ? 
A. Seemed to be busy. : 

(). Doing what? , 

A. Working around the place. 

(). In the store what did he do? 

A. He used to come in. 

(J. Did not do anything in the store? 

A. No, sir. 
29—214 
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Q. What did he do out of the store ? | 
A. I know he had charge of some men. They were at work on 


the river. Whether they were running logs or not I could not say 


now. 

(). How many men? 

A. I could not say the number. 
Q. What else? 

A. Repairing around; fixing up things; fixing the tools for 
winter. 

(). What else? 

A. I don’t know as anything else. 

Q. How iong was he there at work—at this kind of work—after 
Cunningham left ? 

A. Some time; I could not say how long. 
390 (). A week? 

A. Yes, sir; it was more than that; I think it was; he was 
there all of a month, if not longer. 

(). How long was he there before Cunningham came up? 

A. I could not say. , 

(). More than a month, was it not? 

A. He was around there some time. 

(. About how long? | 

A. I could not say that; it is quite awhile ago to remember. 

(. I know, but you remember how long he was there after Cun- 
ningham was there; now, can you not remember how long before 
Cunningham was there; was he there all that summer ? 

A. I can’t remember now. 

@. Was he there when Oliver went away—went down? 

A. | know he was there when Oliver was there; at one time we 
had some converation. 

Q. Weil, you say Mr. Oliver went down early in the summer; was 
Hawkins there when he went down ? 

A. I could not say; he was there during this trouble, when we did 
not know who was the foreman or who had charge. 

Q. ‘That was after Cunningham had been up there? 

A. Some time in the summer; the time I could not say now. 

Q@. This trouble, when you could not tell who had charge; that 
was after Cunningham’s visit, was 1t not? 7 

A. Yes, sir. | 

4. You say Mr. Oliver went down below, as you call it, early that 


S 


ummer ¢ 

A. I think it was; I could not say what time he went down. 

©. At the time he went down, was not Hawkins there? 

A. I could not say now. 

Q. Do you remember of his coming afterwards; do you remember 
when he came there? | 
A. I don’t. 

¥. Did you know him pretty well? 
A. Yes, sir. 

While he was there you saw him. frequently ? 
Yes, sir. 


F 
,. 
i 
; 
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Bb. 


Q. Can you nottell whether he was there that summer or the most 
of it or not? 
A. I could not say now. 


(. Do you remember any better the facts that you stated that he 
was there after Cunningham’s visit than you do that he was there 
puerta” 

A. There is a little cireumstance that brings it to my mind. 

Q. You do remember that better? 

| 


had a few words with Mr. Melville. 

@. Never mind the explanation. I don’t care anything for it. 
Do you remember the length of time that he stayed after Mr, 
Cunningh: ims visit? Do you remember that time any better than 
oH do the.time before Cunningham’s visit’? 

All the way I can place it in my mind—— 
That makes you remember the fact that he was there at the 
as of that occurrence ? 

A. Yes, si 

@. Now, what I ask you 1s, whether you remember any better the 

lenoth of time that he was there after Cunningham’s visits 
30] than you do the length of time he was there before he came? 
A. I don’t know that | do. 
You cannot fix either definitely ? 
[ don’t know as I could. 

@. What was that name onthe stencil plates—was it the Ossinek: 
Lumber Co. or the Ossineke Mill Co.? | 

A. Ossineke Mill Co., I think it was, although in my testimony 
before I said Ossineke Lumber Co.; | remember that. 

(. They were used after the firm of Cunningham, Robinson, 
Haines & Co. began? 

A. About that time. 

And the stencil plates were mostly used for stamping. the 
bags ? 

A. Yes, sir. 

Q. They had the plate all along? 

A. For the bags ? 

d Y es, sir. 

A. ‘Those bags came from Alpena, some were New bags and Some 
nad been there awhile. 

). Bags for grain? 

\. Yes, sir; for going to camp and back and around the place. 

). Wasn’t this Ossineke M. Co. printed on them simply asa mat- 
ter of convenience to identfyy them because the firm name was so 
athe ¢ , 

A. Well, for that they could brevia te as other parties do; |] 
don’t know what 1t was put on fie: of course 1t was given us to put 
on and of course we were not sup Pose id to ask que stions. 

Q. You simply drew your own inferences ? 
A. Yes, sir. 

@:. You said something about tools, was th: 
the tools? 

A. Yes, 


( 


it name stamped on 


sir; 1t was. 
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(). Well, on the tools and the bags? Theat was all that these let- 
ters — that name was used for; those were the only articles it was 
put on? 

A. That I know of; yes, sir. 

(). Who got those stencils, do you know? Who brought them up 

the place f 
A. That I could not say. 


oa 


() You don’t remember now at all events ? 
A. I eould not say who brought them to the plac 


— 
< 


aa, 


) 
*) 
A. Helped stamp the bags. 

2. Did you have charge of the stencil plate ? 

A. No, sir. 

(). You don’t know who had the stencil plates—who kept them ; 
were they Hot kept.in the store? 

AA. I don’t know but they were; I could not say they were; there 
was a tool-room over in the barn. 

(). Won’ you describe that steam mill we have been talking 
about as it was when It was first finished: what it had in it: what 
machinery—that is, when Oliver and Robinson were conducting the 
business ? 

A. I think there were two circulars in it; I believe they put in 
the rang afterwards. 


cote 


@. And only one engine for those circulars, I suppose ? 
A. Yes, sir. : 


Q. No upright. 
dOL A. There was no upright in the mill. 
@. Can you tell how long it was that the mill was running 
in that way? 

A. I could not say now. 

( ). You remember when the hrm of Cunningham, Robinson, 
Haines & Co. began? When the business began to be conducted in 
their name? 

A. Yes, sir: the Fans: Was in at that time. 

@. The gang was in at the time Cunningham, 
& Co. began? 

A. I think it was. 

Q. Did they not put in this engine and gang into the mill; that 
firm? : 
A. could hot say How. 

(). Was the van y and the elrcular and the enone nN there at the 


Lobinson. Haines 


< -- 


time of Cunn ingham’s Visit that you Spoke of? 
A. I could not swear to that, r ally. 
(). You don’t remenjber them ? 
A. No, sir. 
(). You do remember there was difference ? 
A. The gang was putin after the circulars were; that is some 
time after,.but I could not say how long. 
@. And other machinery was added afterwards? 
A. Necessary to run the gang, | suppose 
. The patent edgers and what else; was the lath machine? 


. 


ro. | 


i 2. twee ees 
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A. The lath machine did not come the first year, not until the 
next year. I know that it was run the last vear that I left; I could 
not place the dates exactly. [t was a kitten machine. 

(). You don’t recollect how long before you left it was that the 
gang and the engine were put in? | 

A. No; I would not like tosay. J never had any idea that I 
would have to testify, and I have not carried these things in my 
‘ mind. 
igs Q. Can vou tell whether it was before or after the bags began to 
be marked in this way. 
A. I could not now; not from memory. 


(Signed) ERY H. TOLLAND. 


Redirect examination : 
Q. Mr. CAMPBELL. You say you were employed in the store; 
were you also employed outside? 
A. O, I did work outside. I have tai:ied lumber there and sold 
wey lumber; I used to tally lumber a good deal in the daytime and 
tended the store nights; tallied from day to day and tended store 
in the evening, and attended store at meal time. 
Q. Then you know something about estimating the value of 
lumber ? 
A. I ought to; yes, sir. I have done a good deat of it. In the 
summer Mr. Milville used to measure a good deal. I could tell 
befere I left something about lumber. I did not know anything 


= about it before | went there. 7 
(). Had vou had any knowledge of the value of dams, of the 
eost of their construction, either there Or elsewhere 14 
A. What I saw on the river after I went there. 
(. You knew something about constructing dams? 
A. The principal dams there were smal] dams: consider- 
303 able many on the river, one they called the State dam, and 
Ole or tWO neal the mil] Ol} the State road : three Or four 
~ know of that were built afterwards. 
(. You say the water mill and the dam were worth between six 


and seven thousand dollars, 1n your estimation ? 
x A. Yes, sir. | 
i (). Now, in regard to the number of men employed about the 
steam mill, was it necessary that fifty men should be employed in 
and about the mill? | 
A. I should think it would be. 
- Q. Were the cars that you spoke of loaded in the mill or out- 


‘& 


side of the mill ? 


. A. The ears were right under the outside; it was all cut away so 
the cars.came right in; the cars were loaded there. 
(). Directly from the mill? 
A. Yes, sir. 
(). How many did it take to load those ears? 
A. I think it took a man to each car, and one of the tail sawyers 
at the other end. 
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; Q. Then, all told, fifty men were required to keep the mill run- 
ning? ) 
A. Yes, sir; piling lumber; they were all: necessary. ( 
.. You say that the water mill was stopped in the fall of 1867 ? i 
A. After the new mill started. ; 
. Then it commenced to run again the next spring ? 


) | 
Oh 
A. I think the next spring; | nee they cut some of their best 


best logs tnere. Pal © 
Q. Did 1 he y run a inything but the upright saw 
A. Yes, sir; all. | 
Q. W “eds Mr. Oliver went away in the spring was the mill run- 

ning ? | 


A. I think hé set it going before he went away. 

). And it was stopped before he came back ? 

A. I think it was stopped before he came back. 

). Do you know why it was stopped ? 

X. For the reason I stated before; they claimed it did not pay. 

®. In regard to the logs that were cut during the winter of 1867 
and 1868: ‘did you see the logs? 

A. Well, I was up—I could—I never was on the rollways. I 
don’t think I was that winter. I stayed in the store. [might have 
been Up. . [ could not say. 

Q. Did you gee them as they came down in the spring ? 

A. You could see them as they passed by ; our store was right by. 

i). ( ‘ould you tell by seelng them exe) by ¢ 

A. No, sir; not by seelng them FO by ; [ know there were a cood 
mahy logs. . 

©. You said that you remembered that Hawkins was there after 
Cunningham was, because of some trouble that wiry vee place ; 
some circumstances that took place had impressed it upon your 
mind? State what the circumstance was. 


Ybjected to as incompetent and irrelevant. 


A. There were some men sent up from the valley, and when thev 
came there they were not going to stay, and it appears they had 
paid their passage up—lI think it was $3.50—and Mr. Melville came 
over to the store, and Hawkins stood there and Melville; — were a 
pretty hard looking set of men for so small a man as I was, and | p 
deeli hie: to go, and he was going to discharge me, so Haw kins and | 

I went over to the boarding house. We were talking at 


oot the boarding house with Mr. Oliver—he was living there at , 
the time—and Mr. Oliver told me not to mind him. We ’ 


were right together. I know the men went away, and the baggage 
was not collected together, and he was around there a while after 
that. We spoke two or three times about the circumstance. That 
is all I know. | 
(). You also spoke of some trouble there during the summer when 
you could not tell who had. charge; what was that trouble ? : 
That was about the time Hawkins was there. It was hard } 
work telling who did run it. Hawkins was on the place and Mel- 
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ville was a sort of foreman; that is the time I speak of; hardly 
: eould tell who run it. | 
; (. What part did Hawkins do? 
2 A. He had something to do on the river and down on the basin. 
‘ (. In regard to the stencil plates, do you know who had them 
| made ? 
A. That I could not say ; they came there and we used them. 
a Q. You say the stencil plates were used only on the tools and 
2 ol bags? | 
A. Yes, sir. ? 
@. Was this name on the stencil plates used on anything else con- 


nected: with the business ? 

A. Not that I know of. 

(. Were any of the shipping bills made out in that name? 

A. I could not say now. 

Q. Were any accounts in the books kept under that name ? 

A. I could not say anything about the books; I never had any- 
thing to do with them, only to charge on the blotter. 
(). Now, in regard to the steam mill; you testified that at the 


 & 


time it was first put in running order there was one engine there 


and it run two circulars; were the materials for another engine there, 
or the boilers ? 

A. ‘There were some boilers piled outside; I would not like to tes- 
tify to it because I cannot remember exactly. There was some more 
machinery there, I am pretty sure of, but I cannot testify there was 
other machinery there beside the boilers that was not used at that 
time. 

i). —? 

A. Yes, sir; 
say. 

(). Do you know whether the edgers were added after the steam 
mill commenced to run or at the beginning ? 

A. The patent edgers were put in afterwards, I think ; there were 
two other edgers. | 

@. Do you know whether the loose machinery was put in there 
after the steam mill commenced to run or at the time it was started ? 

A. It was put in afterwards; I could not say how long. It was 
not in at the time the circulars started up, I think. 

Q. After Mr. Cunningham came up there, was any new stock of 
goods added to the store? 

A. There were some goods that came there the winter that Hough 
was book-keeper, after Gallup left. 

). Those goods were not included in the inventory * 

A. There were some dishes, shoes, and some provisions, of course. 

Q. What was the value of the addition to the stock ? 

A. I could not testify. : 
300 (). I believe you said you could not testify to the value of 
the inventory. 
| A. The original inventory ? 
. The original inventory. 
. I could not say from memory how much it was. 


but whether it was for another engine, I could not 
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Re-cross : 

_ Q. Which person did Oliver tell you to obey—Melville or Haw- 
kins ? 

A. He said I need not be afraid of being discharged as long as he 
was there. 

(). Who said he would discharge you? 

A. Melville. 

(). And you went with Hawkins to Oliver? 

A. I did not go exactly at this time. Oliver was there with Haw- 
kins and I was telling him the circumstances; I know the boys 
made considerable fun about Melville shirking his duty. That is 
what brings it to my mind about Hawkins being there. 

©. Hawkins was there? 

A. Yeu, sir. 

(. And Oliver said you need not be afraid as long as he was 
there? 

A. Yes, sir. ; 

(Signed) ERY H. TOLAND. 


Re-direct examination. 


). 
store were inventomed over $9,000 ? 

A. I don’t know but did : but it Is about three years since 
that. 

Q. Do you think that was a correct statement of the facts ? 

A. I have been trying to think how mveh it was; I think that 
Was correct. 


(Signed) | ERY H. TOLAND. 


(). In your former testimony did you testify that the goods in the 


ALPENA, July 25rd, 1877—9 o'clock, A. M. 
VANIEL CARTER, sworn for complainant. 
Examined by Mr. CAMPBELL: 


Q. Will you state where you now reside and what your occupa- 
tion is? . 

A. I reside in Alpena and my occupation had not been very great 
or much of anything; for the last five years I have been gardening, 
and soon. Years before that my business was in the woods most 
of the time—traveling in the woods. 

(. How old are you? 

A. 63 last June. 

Q. You were acquainted with the Devil river property, so called, 
in Ossineke? 

A. Yes, sir; I have been acquainted with it a good while. 

Q. When did you first become acquainted with it ? 

A. I was there in 1853 the first time. 

(. Have you ever been employed to look over that property by 
any one? 

A. Yes, sir. 

@. When were you first so employed? 
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A. In 1870, I think. | 
Q. Who employed you then to look over the property ? 
A. [ Was emploved by Mr. Robinson then, who Was Carry- 
356 Ing on the lumbering then, to go in the woods and look out 
locations for camps, roads, and so on. I was not employed 
to estimate timber, but to pick out locations to do lumbering on. 
). How much of it did you go over then? 
A. Around on some tour or five different sections. 


VW at aE ae 
. Who went with you, anybody 
\ 8 By } »\e) }? { ‘ — a | ,) af) 7 cy yr : : . , i 
A. I went a part of the time alone. Once in awhile they would 


] + . > ¢ ‘ ] , a ‘? ] . } , ce : . ) . ’ 
send outa nan to piaze the road when | Pub the road : one ol] the 
; 
men that wor 


() \\ hat Instructions were wiven you at that time with regard to 


i.” 7 
Lic wronearty 
lis property * | 
Li. . e 4 . : [ 1 ,* P " [? . | > F 
yas | | cat } : ,iVs ‘ s | yes y f ye » > , 4 4 * 7 yX{T 
A. Yi \ LNIStTPUCTIONS, vpelleve, WeTLt LPO) \Lr. vLODINSON > they 
ea 17 : a oF ’ ha : -_ 
Walhlitead to Cin Nib a PratCe LHe VY COUuLad iWdhber and YO some 2ood 
| . + | , } } ee 2 eo ee 4 3 ror oer 
bLimbet Iso they had been 1 WIKIO ADOUL LUM Verlne OlL sections LQ) 
and YR Q ] mnatad nian { Liaid ¢thair IN? 7171 thoair sion ill ol i}, 
alia Z os ~, s0UCALCU pps tO DUlIG Lilel] Callil ps, rill Lie] roads LO LLIt 


4 . . : ] a : ‘ - on | ‘> 
Been over that property Sinee then : 


— oN 
Me 
ba 
| 
sf 


\ “ho did you go over if then for 
Mr. Oliver. 

What month of 1871 did you go over the property ‘ 
Fabel ake 2 


) 


). How much of the property did you go over there at that time? 
A. Pretty much all of it. 
(J. Can you give the deseription now ? 

A. It is a long string of descriptions to remember. At that time 
[ had a map and minutes of it, and had it all separate, every forty. 

(). No matter about the descriptions now. How much land did 
Vou 20 over at that time ? 
A. I think it was 15,000. 
(). Did that belong to the Devil river property ? 
A. So called; so stated to me. 
(). Under whose instructions did Vou go ¢ 
A. RR. Oliver’s at-that time. 
(). What were your instructions ? 

A. My instructions were to go over and estimate as near as | 
could the amount of timber then standing. 

(). You did this? | 

A. Yes, sir. 

Q. State what proportion of the lands you found had been cut 
over? 

A. I don’t now recollect the forties cut, but I think that in that 
book is eorrect. 

Mr. Durrietp: What book ? 

A. That book. I think it is in that. 
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(. Do you mean the book containing the former testimony ? 
A. I think itis. I have seen the book once before. 
Did you testify in your former testimony as follows ? 
Mr. DUFFIELD: ] object to the question as leading. 
Q. “I found sections 4, 10, 11, “8 12, and some of section 5, in 
the same town ; there is notany of it that i cut clean; there issome 
left.” That Is COrre Cl, Is it 
As Yee wr | i, 
OOF ©. Do you know what proportion of the whole 15,000 you | 
say you liad been over had been cut over at that time? 
A. I don’t recollect now exactly what proportion was cut over; 
there was some cut here and there most all over it. 
(). In what manner was it cut? 


a 4 


A. I should judge they had cut out the white pine—nice ones— 
and’some of the big sedan. That is the way it was cut at thai 
time 


@. About how much timber was there standing on the lands at 
the time you examined them ?. 

A. We estimated there would be standing then at that time from 
Q to 75 million. 7 
What was the value of the stumpage at that time when you 


(. 
went over the lands? 

A. They were selling it in this river at from two dollars to three 
dollars a thousand. 

@. For Norway or white pine? 

A. W hite C pine ; three dollars they sold for here. 

@. What was Norway worth ? 


¢ | 
A. Two dollars at that time. 
(. You say they had gone over the property and eut out the best 


). 
timber; would that make any difference in the value of the stump- 
age i 

A. Yes, sir. 

Q. What would be the value of stumpage cut as that timber was + 
cut ¢ | 

A. I should think about a dollar’s difference. ) 

(. Were you at Ossineke in the fall of 1870? 

A. Yes, 

(J. \W ere enn there during’ the winter ? 

A. No; I don’t know but that I might have been down there 
several times. : | 

Q. What were they doing there at that time? de 

A. In the winter of 1870-71? ; 

(. Yes, sir; 1n the fall of 1870—winter of ’70-1. ee 

A. Well, 1870, I guess, was the fall [ was in there running those 
roads for them to commence lumbering. | 3 

®. Who were building the roads? 

A. A man by the name of Robinson and a man by the name of 
Price. 

Q. Connected with the Devil river property 

A. Jobbing. 

<: 
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(). In the winter of 1863-9 who lumbered on the lands? 

A. I don’t remember; I could not tell you. I don’t remember 
being in the camps at all that winter. 

(. Were you there in the winter of 1869-’70; do you remem- 
ber ? | 

A. I might have been down to the river, but I had no employ- 
ment, going into the woods or in | 

(). Where were the logs manutactured that were cut on the Devil 
river property | 

A. I should say at the mouth of the river. 

(). How were they run down? 

A. On the river. 

(). Devil river ? 

A. Yes, sir. 

(). Are you acquainted with the improvements put on that prop- 
erty ¢ 

A. Yes, si 

(). Did vou know the mill on the property 

A. I did—no, I am not acquainted with the steam mill they have 
now; I never was in it. The one that was burned up I was ac- 

quainted with. 
008 (). You are ac (jl uainted with the steam mill there, Or were 
| you ] aCcg Us unted with the steam mill before the present one? 

A. Yes, sir. 

(). Deseribe that — 

A. I was in there frequen ntly; would go in there and go around, 
but I had} \othing to do there. 

(). What was its capacity ? 

A. I could not say now. 

(). Large mill. 

A. It was a pretty good sized mill, | 
business I thought, by the looks of the lum 
Q. You don’t know how much it would cut 
A. No, sir. 

(). What kinds of. docks were there on the property: 
A. I should say the dock was very good; they shipped lumber 
from it; I saw vessels there frequently; I could not tell you much 
of anything about it. 

(. You say it was a good dock‘ 

A. A pretty good dock ; yes, sir. 

@. Do you remember the property called the outside lands, deeded 
to Cunningham by Oliver; that is, property outside of 28 and 29? 

A. I did at that time know which was which. 

@. Do you remember what the value of the property was? 

A. I should say those lands would have sold at that time from five 
to twenty dollars an acre; there would be different prices on differ- 
ent lands, of course. 

@. Have you been over the Devil river property since 1871 ? 

A. I was over it some last fall. 

How much did you go over last fall ? 

A. I was down in 28,and around in that township some. 


] ‘ 
LO the Cambs. 


Fd 


iow: did a pretty cood 


) 
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Q@. Can’t you tell how much timber is now standing on the prop- 
erty ? 
A. I could not tell you. 
Much or little? 
A. I should say considerable; I saw some standing timber; it 
was burned where I went. 
@. Was the property you went over partly [or] well cut 
A. Partly. | 
How many sections did you go over? 
A. I should think it was five or six. 
Q. Was it cut clean ? 
A. Jt was not. 3 
@. How had the cutting been done—whet her they had taken the 
good timber out? 
A. I should think the best timber had been taken out, by the 


looks. : 
Q. Do you know how much timber has been taken off the prop- 
erty ¢ 

A. I don’t. 

The examination of the witness is here suspended to allow another 
witness to be sworn. 


+ 


Davip OLIVER sworn for complainant. 
Examined by Mr. CAMPBELL: 


R. Where do you live? 

A. At Ossineke. 

@. And your age? 

A. My age is 33. : 
309 @. What is your business? 
A. Farming, principally. 

@. How long have you lived at Ossineke 

A. Ten years last Dee. | 

@. Are you acquainted with the property there called the De VII 
river property ? 

A. Yes, sir; a little 

®. Have you ever had anything to do with the various firms 
that were lumbering at that ial ? | 

A. I worked for them a little 

Q. When did you.first work for them ‘ 

A. About the first work was in the spring, hauling some logs; 
the first winter that Robinson and Oliver was together. | 

@. You hauled logs for the firm of Oliver and Robinson ? 
A. Few of them; yes, sir. 
(©. How many logs did you haul then ? 
A. I hauled somewhere about 10 or 12 days. 
(). How many logs? 7 

A. I don’t know how many logs I hauled; they had other men at 
= at the same time hauling logs. aes 

Then they were running a camp there at the time? 


a 
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A. This was in the spring; 
winter; sleighing, just befor 


©. How many logs.did. tl 
A. I think the camp that 
(). Were there other Caln | 


237 
yes, sir; along towards spring, in the 
e breaking up. | 

ley get out that winter ? 

I was on there put in three million. 

ss there working for the same firm ? 


A. Not that winter; I could not hardly say whether there were or 


not. 


©. When did you next work for them ? 
~ I think that was about all the work I did for that firm. 
. Did you ever get-out any cedar posts for the firm ? 


: Yes, sir. 
@. When was that? 


A. That was the same winter. 
®. How was that work done; on your own account, or for the 


firm ? 
A. Well, I got them out fo 
@. How many posts did y 
A. 9,369 I think it was. 


Q. What were those posts worth ‘ 


r the firm. 
ou get out ? 


a 


A. I was to have a cent an inch in diameter for them. measured 


at the top e nd. 
Yes. S] 


‘ 

A. ; 
@. Who wed those out ? 
\. Jeremiah Patnod. 


) 
). 
A. I think they were. 


), How mahy posts did he get out: 
A. I think he got out something like 6,000; I think it was. 
Were those all the posts that were got out that winter? 


Were ” re any other posts got out that winter? 


"7 


(. Were you paid for those posts—did you get your pay ? 
A. I drew stuff on them through the winter to get them out with, 


and the men were paid. 
(). Did you get your own 


A. I don’t hardly think 1] 


+) 


Pay ; 
did get all my pay. 


(). Did you apply to Oliver & Robinson to get your pay ? 
A. We were trying to come ata settlement; we could not get at 


one. 
S60 (). Who did you si 
could hardly come at It, an 
Are you acquainted 
property t 


A. Yes, a little. 


ttle with ? 


A. Oliver first: then he left it to Robinson, and he and I 


| ascertain — 2 WAS. 
with the wat nil] that stood on the 


@. Do you know what its capacity was ? 


A. There was a cirecula 


How much eould it sa 


red? 


) 
Xi 
( 
A. It was an oldish mill; 


) 

< 

\. I think it used to eut about 20,000. 
What Was the eondition oft the mill t Was it sound or de- 


r,an upright, and an edger and a lath 


*) 


Ww ina day: 


the frame was old. 
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(). How long did the mill run after you were there ? 


< 


A. I went there in the fall, and it run until the fore part of the 


next summer. 
Q. What summer was that? Do you remember the time—sum- 


- 
mer ot 1867—’8 or 459 ? 

A. I think it was 1867. | 

( How lone before the firin of Oliver & Robinson Was outoud 9 


) 
« _ 

A. Not buta little while before. 

) Was it the same year 4 

A. I think it was the same year. 

). Was Oliver there when the mill stopped ? 

\. I think he was away some at the time. 

). Who stopped the mill ? 

A. I think it was stopped by Mr. Robinson. 

. Do you know the steam mill? 

, A. Yes, sir. 

®. The steam mill that stood there at the time? 

A. Yes, sir. | 

(). How large a mill was that ? 

A. That was quite alarge mill. There were two circulars in that 
and an edger. JI don’t know whether they had two edgers at the 
time or one. 

Q. What was its capacity a day? 

A. I don’t remember exactly what they did used to cut in that a 
day at the time. 

Q. Do you know what the value of 1t was ? 

A. No, I don’t.. 

(. During the time you were at Ossineke do you remember any- 
thing about the books of Oliver and Robinson disappearing ? 

A. I know the books were missing. 

@. What firm; was itthe books of Oliver, or Oliver & Robinson 
or the firm that came afterwards ? 

A. They were Oliver and: Robinson’s books. 

(). What do you know about that disappearance ? 

A. All I know about it is that the books were gone. 
Mr. Durrieip. By what people told you? 

A. Yes, sir. : 

( ¢ ybjected tO as incompetent. ) 


Mr. CAMPBELL: Do you know anything about their being found ? 


A. Yes, sir. 
Mr. Durrietp: Do you know this from your own knowledge or 
by hearsay ? 
A. I saw the books after they were found. 


(. Can you state—go on and state what you know with re- 


Q. Ca 
grard to 1t ? 
oul A. There wasa man living in the house at the time they 


were found. 
(). What house; ina house of Robinson’s ? | 
A. Yes, sir; in a‘house Robinson occupied and owned at the time 
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the books were lost, and he was cleaning out the wood shed in the 
spring and found them in the wood shed in the sawdust. 

(). How did you happen to go there to see them ? 

A. He told me that he found the books—that is, the man living 
in the house. 

(). Did you go to see them’? 

A. Yes, SsIr. 

@. What books did you see? 

A. There was quite a number of books; a day-book and _ ledger, 
and some small books. 

QQ. In what condition did you find them ? 

A. They were in rather a bad condition ; they had been wet and 
kind of crumbled up like. 

®. How had they been concealed ? 

A. They had been put into a small box 14x16 inches square, or 
nearly square, and 12 or 14 inches dleep, and there had been a book 
—it looked as if it might have been a new book when it was put 
there—and it was laid and doubled over them and put bottom side 
up. 

@. Where were they put? | 

A. In the wood shed; corner of the wood shed. 

(. How long after the books disappeared were they found ? 

A. I think it was about a year or two. 

Q. When was it the books were discovered; can you state the 
date when the books were found ? 

A. I don’t recollect exactly now what year it was; 1t was towards 
the spring. 

(. Can you give the year when they were found. How long after 
the firm of Oliver & Robinson had been dissolved ? 

A. About two years, I think they were found. 

@. How long was it after you worked in getting out these cedar 
posts ¢ | 

A. It was two years. 

Q. Two years after that ? 

A. Yes, sir; and the firm broke up that same spring after I got 
out the cedar posts. 

@. That was the same year that the water mill stopped ? 
A. Yes, sir. : 

Q. Do you know anything with regard to the condition of the 
timber on that property now ? 

A. It has been considerably cut over now, considerable timber 
taken off since. 

(. Have you worked in the woods during any winter since you 
have been at Ossineke, getting out timber? 


—~ 


A. Yes, sir. 

(). Have you worked for any of the firms at Devil river? 
A. Worked for the man who was jobbing fer them. 

Q. What winter did you work there ? 

A. I think it was the winter of 1867-8. 

Q. Is that the work you testified to before ? 
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A. No, sir: this was the next winter. In the fall a little, 
0962 whileI was hauling some logsclose by there, and then I went 
back in a camp a little ways. 
J. How much timber dia you put in that winter? 
A. Caleulated about three million in that camp. 


@. How many other rie 9 
A. Two other camps. 
@. Do you know how much the other camps got out? | 
A. Calculated to get out about three million in each camp. ~ 
(). Did you work there next winter’ | 
A. No. Sir. | 
(). Have ‘ies worked there any winter since ? | | 
A. No, sir; I have worked on the e driving spies. | think that | 
was In 1868, I think it was. : 
(: You say he caleulated to get three millions. Do vou knovy : 
how much of your own knowledge—how mueh he got out ? 
f A 


+ . } ° } } } 
\. No, sir; I do not know; that is what thev ¢: ulculated he LOT 


Out in the spring alk 


(). That you know only from hearsay ? 

& Yes, sIr. 

(). What you say about these her two Cal ps when you Say they r 
calculated to get out so mn ea you know about that is hearsay’ ' 

A. Yes, sir; what their contracts were; to get out three millions. 

(). You did not see the contracts ? | | 

A. No, 8s} 


). You don’t know of your own knowledge, then ? 

A. As long as I did not see the contracts, could not say, nor I did 

not seale it 
(. De you mean to say you were to be paid a cent an inch for get- 

ting out cedar posts ? 


A. Yes. sir. 

(). And ei company fui a the timber ? 

A. No. they 1 were mip # 
rity : P ; ; | 1: 19 sa 

4 “i were your own aa you were getting out‘ | | 

A. es. SIL. 

‘ou own some land near there? 


). You got these posts off the same land ? 

A. 

(. Do you know a man by the name of Toland ? 
\ . 

Did he he Ip cet off these posts ¢ 


). Now this Patnod vot some cedar out too? 
A. Yes, si] 
J. Off your land or off his own ? 
A. Off his own land. : 
Q. Then Oliver & Robinson did not get any posts off their own 
land that winter that you know of? 
A. No; I don’t they did. . 
@. What had been your business before ’67? ; 
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A. Farming. 

@. Had you ever bought 
A. No, sIr. 

@. Ever bought mill machi 
A. No, sir. 

Q. Did you have any knowledge about its value? 
A. Not about machinery. | never dealt in that. 


mill? 
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| don’t know 
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(). Did you ever work in the m 
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4 
° 2 e ‘ ali i 4 aa at ’ } ° , 
A. You sav the frame was old; the wheel was Old, Was 1t not 


en built: it looked old atthe 


1 } j . Te pe. eae 
(). Llow much water is there in that rive 

‘ 7 ek 171 ; : ] - ] 
A. Not buta verv little. When it is low. in the 
water COMIN :e dow I). 


the summer ? 


considerable 
It is low in 


boomage there in 1867-’8 outside, in the lake? 
apacity enough 


rough the season ? 
when 


the two mills t] 


be times when it would, others it would 


. a ~— . -_ 4 = ’ ] ; } tte 
times when it-would not would be ofté r than the times 


] . _ . 
could run the greate1 


< 


A. Well, I do The two of them 
par 


n’t know. 
t of the season. 
). Vhat part of the season 
A. Probably two-thirds of the 
). What part—t the fore part 
A. Well. oe "4 throu igh the season. 

2. 360 a y two-th irds of the time it could, one-third it could not 
What sbneges 4: do you mean ? 

A. It would run some along in 
in the fall. 
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). July and August it could not? 
A. That araiil depend somewhat upon what kind of weather it 


was. If it happened to be a rainy spell they could; if it was not 


( 


they could not 
®. Take Aug. as it usually is; it is not very rainy usually up 


v" ° . . 
here in Aug., 1s it? 
A. Sometimes it Is. 
Q. Take August as it usually is, could they doit? Well, what 


). 
do you think: 
a: . Coho part of the time it would not run long. 


} 


Mr. Camp BELL : That was in August’? 
A. Yes. “] 
Mr. ‘Di FFIELD: Did you ever work for D. D. Oliver before 
364 the | irm of Oliver & Robinson was formed ? 


A. Yes, sir. 
J. Cutting logs? 
A. Working in the woods. 

Q. Did he not cut the timber the same way you described, taking 
the better class of timber, leaving the other standing ? 

A. It was cut middling clean that winter; did not go overa great 
deal of ground; there was some left on the ground, though. 

(). Are vou able to answer any more definitely than to say that 
he cut middling clean? He cut all the white pine, did he not’ 
\. It was principally white pine cut that’ winter. 

). And he left the Norway ? 

A. There was not a great deal of Norway on that land. 
(). What there was he left? : 

\. I think pare was some Norway cut that winter. 


( 


Q. The larger Norway was cut? 

A. Yes, oo l think it was. 

@. How much ground did you go over that winter ? 

A. I don’t % how. — 

(. How much was cut that winter, if you know ? 

A. I don’t know as I could Say CXac tly | iow much th ey got. 


[ don’t expect you to say to a foot. Can you say with reason- 
e accuracy ¢ 
A. I think . was somewhere about three or four million. 
That was in the camp you were at work in? 
Yes, sir. 
». We 
A. No, 
Q. W hat aii was that? 
A. I think that was the winter of ’66-’7. 
(). How long before that had Oliver been cutting over the lands? 
A. That was the fall I came up there and worked in the woods; 
the first winter I came up there. 
Q. You say you don’t think you got all your pay. Can you say 
positively that you did not get all that was coming to you? | 
A. I could not, because the posts were not measured. 
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Mr. Roprnson: Did you render any bill for the posts at that time 
or at any su ibsequent time? 

A. No, sir; ] de n’t think I di 

Q. Did you pay any balanee to me after this transaction? 

A. Not Wn regard tO the 

@. I say subsequent to 1 


——) 
. 


u 


Objeeted to as irrelevant, unless it is with reference to the posts. 


\ 
Q: You paid balances ? 
A. Yes, sir; we settled up accounts we had after that. We had 


7 ] T ° : 
deal- back and forth afterwards. 


(Signed) DAVID D. OLIVER 


Redireet examination: 

Mr. CAMPBELL: Were those balances on account of these transac- 

tion on account of the posts? 
4. No. SIP. 


p you lumbered in got 


(). You testified that in 1867-’8 the cam o 
out three million of logs. Did you see these logs? 
365 A. In the camp that I was in; yes, sir. 
(). You saw them ? 
A. There — three other teams ll 1 the ea Mp. 
(). » Ou estims ated there —_— three millio Ms of loos ¢ 
A. Yes [ aioe think there was 
(). You aid lot Sé¢ the contracts ¢ 
A. No, 
Q. During the winter, then, there were other camps at work, and 


Vou aikieed that nine million Ol logs, Or thie rt abouts, were rot Out: 


? 


how many logs did you see there that winter? 
TH i | 
‘hey were all put on to the same landing. 


Q). ‘ou saw the whole of them then 
A. Yes, sir. 
( ; 


] 
} 
t 


Se : ‘ ; x * ] i . +) 
should think SO! they ealeulated to get that amount out. 


7 . P _ > | = . +) 
Ou got out those posts tor ( tin er & Robinson. cid Vou ! 


Wat ety ‘ l tho wl le af ¢t] mn at that . , ryt ¥ 
You estimated. the whole of them at that amount: 
| 

\ 


, ‘XX? . — a . eisai *) 
hey were to pay VOU tor IL ! 
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id Patnod get the posts in the same wa 


7 


le got them off for the company 
fhiaeyp anes 1 mills and lumber yards much or little? 
A: Nota oreat t deal, but some. 

Have vin taead eur 

Not but a very little. 

You have worked in a mill ? 

Very little. 

ia heii danieilidigs ainiial Rie cabal eames 
A. I have not bought much myself. 
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@. You are constantly brought in contact with the business, are 
you not? | 

A. Sometimes a little. 

Mr. Durrietp: What relation are you to your namesake, Mr. 
Oliver? 

A. He is an uncle of mine. 


(Signed) DAVID. D. OLIVER. 


Mr. CARTER recalled for further examination: 


Mr. CAMPBELL: Will you give us the descriptions of the lands you 
examined in July, 1871? | 

A. I have been examining this book; it is a book Mr. Dyer and 
I carried with us when we examined that land; this is (refers to 
a book), and I have been examining the lands as they are described 
in that book (referring te the printed COpy of the testimony in the 
former case) and they correspond. 

(, Read the descriptions as you have them. 

A. It is pretty dull reading here, but I can pick them out. I found 
they correspond with that. 


Mr. Durrietp: Did you make that yourself? 
A. This book ? 


@. Yes; make those entries yourself? 

A. No, sir; I did not; I was along with Mr. Dyer; I looked them 
over; every time we traveled over one 40 acres we would put it down, 
and it was all fresh in my memory, and I find it was all correct. 

(). He wrote them down ? 

A. Yes, sir. 

Q. When he wrote then down you were not present—that 
3866 is, vou did not look over his shoulder ? 

A. No, sir; but after we traveled over a forty I found it 
was as we had talked it over, aud found it correct. 

(. Did you do that in every instance? 

A. Every torty; this is the same book. 

(). Do you recognize it ? 

A. Yes, sir; and | find these minutes are the same] found in the 
printed book. 

Q. But putting the book aside, you could not testify as-to these 
descriptions? = ° 

A. There is [a] long string of them: a man cannot. 

(). Without the aid of the book You cannot testify ? 

A. No, sir. 

@. You cannot use that book to refresh your memory, and then 
testify independent of it ? 

A. I can testify this 1s correct. 


). 
aside and then testify as to the description ? 

A. Yes,sir;: iI can. 

(. Each deseription ? 


A. Yes, sir. 


(. Using the book to refresh your memory, can you ther put it 


ben hy 
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Q. I say, using the book to refresh your memory, can you put the 
book aside and testify as to the facts ? 

A. It is impossible for a man to sit down and tell over the de- 
scriptions of that land without the book. 

(. You cannot do it? 

A. No, sir; nor you either. 

Mr. Durrietp: I object to the witness testifying from memory, 
because he says it was not made by him, and he says he does not 
use it to refresh his memory, but testifies from it by recollection. 


Mr. CAMPBELL: By referring to that book, vou can give the de- 
scriptions, can you not ? 
A. Yes, sir. 


Q. Which town do you mean—29, 8; town 29 north, range 8 


U 
A. He did not make his heures as | do when he put it down, but 


I rc colleet this book being the Ohe he had. 
Mr. tea Go ye 
The S. W. of S. E. and the N. W. of the N. E. of section « 3 and 
the S. E. of the N W.of ek Ky. of the S. E.and the S. W. of the N. 
IK. and the west half of fhe S. IE. and the west half of the N. i of E oO, the 
east half andthe N. W.and the S. W.of the S. W. of 6, the N. W. of the 
N. W. and the N. E. quarter and the north half of the S. E. and the 
S. I. of the S. Ie. of 7. the whole section of 8, the west half of the N 
W. and the west of the S. E. of 10, the west half of the west half of 
the N. E. quarter of 14, the non half and the 8S. W. quarter and the 
south half of the N. W. of 15, all of section 17, the north half of the N. 
Wand thes. E. quarter of 19, seetion 20, section 21,the nort th halfand 
thesouth half of thesouth half of the N. W .quarter and the S.W. of the 
N. E.and theS. E. of 22,the west half of the N. W.and the S. W. quar- 
ter and the east half of the east half of section 23, the west half 
of the N. W. and the 8. W. of section 25, the scuth half and the S. 
I. quarter Or the N. K.. quarter and the Ss. W. of the N. EK. and the 
N. W. of 26, : il] ol f seetion 27, the east half of the northwest 
367 and tae sout an half of the S. W. of section 28, the northeast of 
N. EE. of seetion 50, the south half of are southeast of 31, the 
northeast quart Cl ai mae the south hal { of the ». Ke. and the N. W. Ol 
the S. E. and the south half of the S. W. of 32, poe southwest quarter 
and the west half and the north half and the northeast and theS. FE. 
of 32, the ve half and the S. W. and the S. W. of the S. E. of 34. 
the north half of the ». W. and the ». Dae quarter and the south halt 
of the S. W. of 35, the S. W. of the N. W. and the south half of the 
S. W. and the N. E. of the S. W. and the north half the southeast 
and the N. EK. of the S. E. of 86, making in all 11,160, town 28, north 
of range 8 east; the west half and the S. W. and the S. E. of one, the 
south half of section 2, the S. E. on the west half of the N. W. 
quarter Ot 3. 4 il] of se etion 4. the SOl th half and the north half and 
the northeast and the S. W. of the N. W.and the north half of the 
S. W. and the southwest of the N. k. of the east half of seetion 6, the 
east half of the N. E. and the N. W. of the N. E. of 7, the east half 
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of the north half and the northwest quarter of 8, the west half and 


the N. E. quarter and the N. W. of the 8. E. of 9, all of section 10, 
the north half and the north half of the-S. E. half and the S. W. of 


the S. W. and the S. E. of the S. E. of seetion 11. 


(). Were these last two sections 2o0ne over at this time, sections ] 
and 11? | 

A. Yes, sir; and the S. W. of the S. W. of seetion 12. 

(). Can you state by reference to this book what proportion 


these lands you found eut over? | 
A. I cannot recall that, 1t is so long ago LOW. 


(Signed) DANIEL CARTER. 


Cross-examination: 


Mr. Durrietp: You say you have known the Devil river prop- 
ertv since when ? : 

A. The first time I ever went there was 1n 1855; in Sept., I think. 

(). Who was there then ? 

A. Mr. Oliver, David D. Oliver. 

@. Was he eutting timber off it then? 

A. He was not cutting at that time. It was in the fall of the 
year, pept.. , 

(). Had he been? 

A. He had been; yes, sir. There had been timber cut there. 

Q. When were you first employed upon the property ? 

A. The first | think was in the fall of 1570, to ever do anything. 

Q. I think vou said the old gentlentan Robinson employed you 
for something ? 

A. In 1870. 

(). Was that in 1870? 

A. I think it was. 

(). Are you sure about that? 

A. I think it was then—1869 or 1870; I would not be positive 
what fall that was, 1869 or 1870. 

Q. Or 15657 

A. No, sir: it was not as far back as that. 

(). Are you sure it was not as far back as 1868 ? 

A. No, sir. | 

Q. Did: you not testify in the suit before? You gave your 
testinony in a suit before of Oliver and Robinson and some 

others? 
368 A. Yes,sir. 
(. In your testimony in that suit did you not say that it 

was 1n the fall of 1868 that Robinson employed you ¢ 

A. I don’t think it was so far back as that. 

. Did you not say so? 

A. I don’t know; if I did it was so because it was fresher in my 
memory. = 
(). Did you not say it was in Oct., 1868 ? 
A. I guess it was, because it was late in the fall. 
@. What did he employ you for? 
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A. That fall they employed me to go into the woods to run log- 


ging rolls into the woods, locate camps, and estimate timber; we 


found some places where they could sera wood timber. 

J. Did he employ you to estimate the timber 

A. Yes, sir; on section 10. 

(. Did you not say you were not to estimate the timber, but only 
to locate roads | 
A. That 1s oe [ said before; to look out roads. 

(. Did you not sav you were not to estimate timber ? 

A. I did; now they did employ me; vented [ should look over 
section 10; no other place to estimate the timber on that section 
10; | was wrong in saying I was not employed to estimate any 
timber; they did want me to estimate the timber on that section, 
because there had been a wrong estimate made, and they wanted to 
see whether the man was correct or not. | 

(). You say you were only employed to estimate the timber on 
section 10? 

A. That was all that fall. 
Q. Are you positive about that now? 
A. Yes, sir. 

Q. In your testimony in the case of Oliver V. Hunt and others, 
in the United States circuit court for the eastern district of Michigan, 
in chancery,.did you not say you were to estimate the timber on 

ctions 4, 6,9, and 10,and some on section 3, town 28, range 8 
east. 

A. Exactly; that was another time; I was employed by Oliver to 
do that. 

(. Waita moment; did you not testify that; that is the ques- 
tion ? 

A. No, sir, not for them; I did not. 

(. Did you not in that case oni that in the fall of 1868 you 
were employed on that property by old Mr. ieee to estimate 
the timber upon it? 

A. No, sir; they employed me to estimate the timber on that one 
section, 10, because they had sent a man over it and he had estti- 
mated it at 12 million, and I told Mr. Robinson that he must have 
made a oreal mistake, | 
). You were employed by Oakes in th 
A. Yes, sir; I think that.was about the time. 

He had lands right around there? 


Q. 
A.. Yes, sit 


. latter part of June, 1871? 


(). Among the lands you have called off this morning, have you . 


not called off a number of his ? 
A. No, ear 4 guess not. 
Q. Do you know what lands belong to Oliver there that after- 


). 
wards went to Cunnin ghi am, Robinson, Haines & Co.; do you know 


yourself * ‘4 : 
369 - I did not know at that time e Xe tly 


And you say that in your op inion the lauds you have 


called off was the Oliver'and Robinson lands? 
A. Yes, sir; what is called the Devil river property. 
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Q. Do you know what lands belonged to Oaks ? 
A. I did know. 
@. Can you give them ? 
A. I cannot, now; I know they were different lands though from 
those there. 
©. You made the examination for Oaks and Oliver about: the 
same time ? 
A. | guess it was the same season. 
‘Q. Was it on the same trip? 
A. No. SIT, 
2. Do you remember when you made Oakes’ ? 
\. [ don’t remember what month it was in. 
Y. Do you remember the month when you made Oliver's ? 
A. I guess it was in July. 
Q. Was Oakes’ before or after that? 
\. I think it was after. 
). Are you positive about that? 
\. No, | won’t be positive about that; it was the same season; | 
wont sav whether 1t was before or after. 
Was it not in June of the same year? 
[ won’t state whether it was in June or Sept. | 
(}. Did you not state in your testimony referred to that it was in 
June, 1871? 
A. If I did, 1t was correct. 
(). Do you remember whether you so stated ? 
A. I don’t know whether I did or not; no, sir. 
©). Now, taking up your examination as made by Mr. Campbell, 
how much was cut off the east half of see. 28? 
A. That I could not say positively, now. 


@. How much was taken off the whole of 28, all that part of 25 


that belonged to them ? 
A. I eould not tell you. 
Q. How about 30? © 


A. I could not tell you about that either; we did not estimate 
that timber that was taken off anywhere; we were only sent there 


to estimate the timber then standing. 

Q. Well, take it that way then; how much was standing on the 
east half of 28? 

A. I could not tell you exactly. 

(. Did you mark any memorandum of it yourself? 

A. I did not; I made the estimate myself, all of it. 

(. Where is that estimate ? 

Witness here refers to a book. 


A. There was none cut on it; that is the way it reads there. 
®. Was there nonecut on 28. It was all standing, is that it? 
A. On section 28, do you say? 

a Veer 2086. . 


The witness here enters into conversation with Mr. Deyer. 
Mr. DurrieLp: You need not do that. 
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The Witness: It is not estimated at all. 


@. Do you mean there is none cut on it,or there is no esti- 
inate ¢ 
SYAU A. There is no estimate there. 
@. You testify from memory w 
A. No, S]] | 


@. Take the N. E. of the N. FE. of 30 in the same town. and range; 


iether any was cut? 


as to anv one or these dese riptions ! 


t ‘ 
A. No. sir: not now. 


et arene » |e ' . in in } ] - ian ? 
(). Did you make an estimate on each description 


} } 4 ) 
how much was standing ther 
2 | , ee Ss a 
\. | eannot tell vou from this DOOK at all. 
’ ; 
(), Can you tel 


\ | ly » 7 i}, 11)? 
i » RES. Cee ul CiLlit 
4 } | 7 » +) 
) } ¢} " gat *+) » } | 17 

Q. ANd made no memorandum of 1t: . 

4 } } 1 : ‘ ; ; : : : | we : . y 
i\ We nad a hie morandum SOMeWHeEPC OL aA TNap and all. looted 

s 


tT } ot | —_— 1} j ’ "0 " me } -— : 
Up; Lhe Wwhote of 16 would cut trom (VU to (0 million. 


i -. . Bs 17 uy > } . lat + | 7 ¥« og ae {’ > oe ho . “a 3 . 
(). Vid VOU evel proauce tilat Map With youl testimony vetore 


st ey oe t ; = : } . 
could NOt tell vou where the Map Is. 


ive it to Mr. Oliver ? 


) Did you have it in your charge’ 
A. I did at one time. 
@. What did you do with 1t 
A. I ean’t tell you. 

@. You cannot testify now, then, with any accuracy how much 
had been eut? | 

A. No, sir; 1 don’t know anything about 1t; I never knew. 

Q. Never knew how much had been cut? Can vou testify with 
accuracy how much was standing % 

A. I cannot testify how much was standing on the whole 15,000 
acres at that time; [ know it would cut at that time from 70 to 75 
ara taking the whole tract 

That Is, the whole 15,000 acres ? 

iv Yes, sir. 
2. How did you examine this land ? 
A. By forty acres. , 
J. Hlow did you examine each forty 7 7 
A. Run a line around it and several times across it; most om them 
were air-lines; where they were not we would get the quarter lineé— 


») 


quarter posts—and then travel through the forty. 


d. D id you go around the 40? 
A. Yes, : 

Se 5 he fi ou sides of the 40? 

( The ni Sti as diagonally ° 


| 
A. No, sir; straight across it. 
(. How wide? 
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A. Sometimes if the timber was thick, not more than ten or twelve 
rods apart; if thinner, we would go further. 
(), Did you do so with each dese Tiption ? 


d. 
A. 


Yes, | sir: each 40. 
(). Are you er ve about that ? 
A. Yes 
() The memorandum you had wasa map? 


A. We had a map with all the lands marked on it; we had a 
book We kept our notes in. 
i). Is. th al the book you have here? 


A. No. sir 
Mr. Duffield here takes the book from the witness. 
ad 


37] ee This is dated August 21st, 1871; is that the nght date ‘ 


ed 
Mr. BELL: I object to any questions upon that book unless 
Lie vey IS al In evidence. 


A. J presume that was the date we went into the woods. 
(). Are these. descriptions that are noted down under the various 
days noted with reference to the days you were on the land ? 
A. ¥ es, sIr. 
Hach day you were on the tract? 
Yes, sir; we were there several days. 
\ 
si ( 


ecordiig ‘ to this book, then, you were through on the 25th 


er ee . r 
( omplainant’ s counsel ob] ject to al] questions with reference to th 
book as incompetent. 


@. And again on the 21st of Aug., 1871. Now, it is headed 
“Amount of timber on the following-deseribed lands July, 1871, in 
town. 29 north of range o east,” but there 1s no amount of timber, 
you say, set opposite the various descriptions ? 

A. No timber there. 

Q. In your direct testimony you said that you and Mr. Dyer got 


i 
together, and he set down the memorandum in the books and you 
looked to see if it Was viet’ 4 
A. Yes; we had a memorandum book, and when we got down 
he wrote down so much timber 
s there any amount written down here? 


[: 
Y 
QO. T 


CE. Sj] f 
hat is the whole amount? 
ow sir. | 
. What I am asking is the forties. 
He did not write them there. 
Q. You say in your direct testimony that when he wrote it down 
you saw it was the correct estimate ? 
A. Yes, sir. I don’t know what has become of that. 
. That was aside from the map ‘ 
A. Yes, sir; we kept a memor: andum of each forty until we 
done, and then it was all figured up and put on there. 
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B. HUNT 
2. What kind of a book was that in? 

\. A little book we carried in our pocket. 
2. Such a book as that? 

A. Not such a cover. 


©. If you had another book of that memorandum on each 


, 


ew 


ask you what you wrote this down for ‘ 
Objeeted to as incompetent. 


A. Because og Was the whoie of it. 

). You added it all on the other book ? 
A. It was all on graven pieces there. 

). It is here, is it, now? 

A. The descriptions are. 

(. You had each forty ? 
\ 


Yes, sir; figured it all up there and put 


(). When was this last statement written 


A. Some time before we left the woods. 


+) 


were over the land *‘ 
A. That we were in the woods 


\) How long were vou ae the woods ? 
SY A. I could not Say how many a LVS V 
hie pi c 1d Ls for Ae or 14 days—somethi 


). Accord! 1no@ to that little book you were 
7 We we re the rs longer than that 


(). Llow long ab it take you to @ebt to the 

A. A day. 

(). A day LO Fel the re and al day back ¢ 

A. Yes, sIr. 

@. And he paid you for ay davs * 

A. Somewhere about th: | did not set 
paid us and that was the sane of it. 


d. He paid you for 12 or 14 days ? 

\. Yes, sir; somewhere there. | 

J. And you were a day going and a day « 
\ 


Yes..sil 


. 

A. Yes, sl 

d. You exam| ined 15,600 acres? 

4 Yes, S] a l ecoul | not Say the lengt h ot 
) Llow Many acres Can a man examine 
| examine It properly ? 

A. It depends on the kind of woods. 

YQ. Such woods as these? 

A. Travel over a good many in a day; the 
(. How many forties? Several 1s inde ati 
A. He might travel over 8 or 10, and he 


®. How much ought a man to examine 


). 
his duty? Mow many acres? 


(. You say you think these notes were the 


SO it woul ld leave you in the woods Ss or 
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A. I know we traveled over tbat pretty thoroughly. We were 
- 12 or 14 days. 
. That is not the — [low many acres can you examin 
of woods of that character and examine them properly tn a day ? 
~ Some days we must have gone over 
That is not the question. I want to know how many you could 
= over and do it properly, Bae 
A. Such woods as those there, you mean 
(). Yes, sir. ae . 
A. I should say I could go over 15 forties, and do it good, too 
such woods as those. | 
@. Could you go over more than that 
A. I could, some days, more than that, and i might less, some 
days. 
@. That would be your average, fifteen forties ? 
A. Yes, sir. 
Q. That is your average? 
A. I might do more, I might do — P 
(). I know you might. [ want you to fix the thing to the best of 
your judgment, day in and day out. How much land could you 
look at; do you si ay fifteen forties ? 
A. Yes, sir. 
@. Could you look over forty forties? 
A. No, sir. 
. Twenty-five? | 4 
A. No, sir. 
@. If you examined it at the rate of 35 forties a day, would your 
estimate be cood for anyt hing, as to the amount of timber ¢ 
A. If it was pine timber ? 
Yes, sil 
3738 A. Some of these lands had no timber at all. 
~ QQ. If you examined this land at the rate of thirty-five 
t | 


— 


=? 


forties a day would your secu be good for anything? 

A. It migh t on an average ; | think it would, of those lands, be- " 
cause some of them’ you would only want to go and look at them ; 
there was nothing there. 

@. You say a good average is fifteen, now you say twice fifteen. 

A. I say this land, yes sir; it would be good for something; you 
cou a travel over a great quantity of these lands in a day. 

You have already stated your average as fifteen forties a day ; 

how do you waht to correct that: Will you swear that You can exr- 
amine that land, going over thirty-five forties a day, and make an & 


estimate of ” le Ane upon it with any sort of accuracy ? 

A. No. S] ) 

Q. If om went over 15,600 17 twelve days ? 

A. I don’t say we did; I say I think he paid us for twelve or four- 
teen days; I don’t know how many days we were there. 
Q. You said you were, didn’t you? | 
A. I think so. 
(). He paid you for all the time you were there, didn’t he 
A. He might and he might not. 
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(. He paid you all you asked ? 
A. Yes, sir; I never was very particular with Mr. Oliver. 

(. How long were you in the neighborhood of those lands for 
Oackes ? | | 

A. I was on those lands of Oackes ten days. 
@. How much land did you go over for him‘ 
A. I don’t know; some thousand acres or something like that. 


;, 


Testimony with regard to Oakes’ land objected to as incompetent 
and irrelevant. 


The Wurrness: We had more work there: we had to measure 


stumps and tree-tops and all that. 


(. You said there were roads*on these lands: any roads except 
lumbering roads ? 
A. No. ; 
Q. And you said that this 15,600 acres of land was the Devil 
river property ; how did you know that’ 
A. The way I stated that was that it was so-called. 
@. By whom ? 
A. By Mr. Oliver. 
). Did you ever have a list of them ‘ 
A. Yes, sir. 
). And that was given to you by Mr. Oliver? 
A. Yes, sir. 
). You said vou had since been over those lands. 
A. I was there last fall. 
J. Deer hunting ? 
A. Yes, sIr. 
J. Did you make much of an estimate about them then ‘ 
A. I did not make any estimate at : 
(). You testified with reference to it. 
A. I saw some timber standing there yet. 
). All vou meant to say was that it was not all cut off? 
A. No, SID. 
(). You were asked the value of those lands and you say from 
Slo to S20 an acre; is that as hear as you Can COMe to it ¢ 


A Yes. SIP. 


-~ 


) 


property in the winter of 
y i L e 
LS66—’7 ? 
Objected to as not proper cross-examination. 


A. I presume I was there. 

). Doing any work about there? 
A. No, sir. . : 

@. Over the lands? 

A. No, sir: not that I recollect of. | 
(). Do you know anything about Mr. Oliver’s getting out a lot of 


tinnber there on 19 and 20 in the winter + 


Mr. CAMPBELL: All this testimony is taken subject to the same 


object ion. 


i Foca eanis core cn a pe te AR LNT Te eg en me nnn Mee 
251 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


A. No, sir. 
@. You say you went over.a thousand acres for Oakes? 
\. I don’t remember how many acres there were. I don’t know 
but more. 
: ©. How much had been cut on those thousand acres ? 
A. That I would not swear to now. 
@. Have you no memorandum at all? 
A. Yes, sir. 
). Haven’t it with you? 
\ No, sIr. 
¥. Can you get pretty near it? 
é 


). 
M 


oa 


> 


— 


I think it was somewhere about 900,000. 
Cut on the thousand acres? one 
Yes, sir; it was not cut all over. Some pieces of land were 


. 


ee 


\ 
A. [ 
not cut on at all. 

Q. About how much of his lands were cut on? 


A. We found the greater share of it cut on SO. 
Objected to. 


©. What 80 was that? 
A. I cannot give you the descriptions; could not attempt to now. 
@. Is it lying adjoining the Devil river lands? 
A. Yes, sir. 
(). Surrounding it? 

A. Yes, sir; all around it. 

(). Was the 80 cut all over? | 

A. No; on the east end I think it was not cut. 

®. How much was left on it? 

A. I could not tell; we did not estimate that. 

(. You only estimated what was cut? 

A. That is all we were there for. | 

(. You cannot remember what 80 it was ? 

A. No. | | 

Q. Can you remember the description it was on? 

A. No; I know where to go to find it very quick. 

(). Was there anything cut at all out of the 80 on the Oakes 
lands? | 

A. Oh, yes; there was another place that there was a little cut. 

®. You don’t know how much was cut there? 

A. No. | 

®. Was there any other place where it was cut on the Oakes 
lands ? 


Same objection to all this testimony. 


A. I think it was cut on the Oakes land on three sections. 

(). Only three? 

A. I think so. 

() And the most of it On) the description surrounded by the Deve | 


. 
river property ¢ 


A. Yes, sir. 


Na 
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Redirect examination: 
Mr. CAMPBELL: On this memorandum book the estimate of the 
timber standing on each section was not put down? 
O10 A. No, sir; not put down on that one. 
~@. Can you testify from your memory that the 70 to 75 
millions as made was correct ? 
A. ¥¢ es, sir; that 1s correct. 
@. Now you say that you can go over 55 forties in a day, taking 
the lands as they average on the Devil river property ; could a man 
7o over 30 forties, cut and uncut, and do the work well? 
A. | think not. | 
Was the timber cut off entirely from some of the lands you 
examined? 

A. I don’t remember there was any but what there was a little: 
there might have been some fortics with nothing on at all. ] 
guess there were finally some that hadn’t anything on. 

(). Other forties partially cut? 

A. Yes, sir. 

Q. Other forties not cut at all; was that heavily timbered ? 

A. Yes, sir. 

. Do you know what proportion of the lands were partially cut 
and what cut pretty clean ’ 

= | don’t reme mber that. 

And yet you looked over 75 millions of pine in 14 days, and 
Wek igs thoroughly? 
A. Yes, sir; and could do it thoroughly. 
Recross-examination : 

Mr. Isurrietp: That depends a good deal on what territory the 
70 million was on? 

A. Well, it would depend on whether a was good traveling or 


bushy. 


(. If the 75 million was on 20,000 acres.of land scattered all over 


you could nes do it? 

A. I don’t think it. 

And if it was on 15,000 you could not do it? 

A. I think I could. 

Mr. CAMPBELL: On such property as the Devil river property 
could you do it thoroughly ? 

A. Yes, sir; Mr. Dyer and I looked over one tract of land esti- 
mated at 19 millions. The most of it has been cut, and it is going 
to cut out as we estimated it, and we did it in four days. 

Mr. DurFieLp: You say stumpage is worth three to four dollars 
on this river; do you mean 1 Phander river or Deyil river ? 

A. ‘Two tot three. 

. Do you mean Thunder river. 

A. Yes, sir. 

Mr. CAMPBELL: Is it worth the same on Devil river? 
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A. I should say it was. At.that time it was just as handy to get 
Mr. Durrirtp: The stream is different? 


A. Yes,sir; and a little shorterrunning. Here at that time they 
run it 60 or 70 miles, and there was about 7 or 8 miles. 


(Signed) DANIEL CARTER. 
[ISRAEL G. SANBORN called and sworn for complainant: 
Mr. CAMPBELL: Where do you live? 1 


A. At Ossineke. 

). How old are you? 
A. De. 

(). What is your occupation P: 
\. Lumberine. 


(). Are you acquainted with the Devil river property so called, at 
Ossineke ? 
Poe oie ae : F 
SAS A. Some little; not with all of it. . 
(). When ‘did soar aad eo to Ossineke ? 


\. Four years last spring when I first came there. 

). That would be 

A. 1875. : 

Q. Was that before or after the steam milf on that property was 

burned ? 

1. After. y 

). How long after ? € 

A. The next spring. 

). What did you go there for? 

A. To build a mill. 

(. Who were you to build this mill for ? 
7 


A. For ny brother. 
(). Did you build it? 
A. Yes. sil 
(). When did you build it? 
A. Built it that summer. | 
Q. In building that mill did you use any parts of the old mill ? : 
A. Yes, sir; some. 
(). Please describe them. | 
A. We used four boilers and an engine that was said to be of it. 
pre engine came from here when I first saw it—from Alpena. 
Did you use anything else from the old mill? 
re We used some smokestac a ~ 
(). Is that all? * 
A. And some shafting—I think three shafts that amounted to 
much of anything ; one of the main shafts and the spiders that be- 
longed to two of f them: two on the main shaft and one on the line 


shaft. 
Q. Is that all that came out of the old mill that went into [the] ' 
new one? | 
A. Well, there were some boxes, I think. | 
®. What else ? _- 
¢? 


Pg en ene 
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‘ } 7 * ; - ] * + 1] ] ‘ : 7 aT ia as - t ] ) 
A. Some bolts. Puess avout all the bolts that were used In the 
1] > 4] BP ) or oe CF anAire r ware work 
I] came out OI the ola mill: that IS, OF Course they were worked 


] * ? | x * " 2 . 
over. I suppose there 1s where they came from. 
a ‘ 
] Pinan } oan’ SAIS Se ee + ile t 
(). Now, have vou deseribed every thing that was taken out of the 
] uP ] ae { , _ ca 1] . : a 
old mill and put into the new one: 1s that all you took out of the 


A. No; we used. the heater that came from the old mill, and | 


A. I don’t think of anvthing else now. there might be more 5 


. 
} } , 
never had Il roOuUgTIL . 
(J. You LnhinkK you Nave stated everything that was taken from 
’ 37 ) 
Lie OL INIT 
\ Th »} } 7 e | | | Y rie eres * 14 rangle T ‘}] thine ? "fo 
ra, LIT L' Phily’ il LDA belay & ome CAU7TL & TCOUULITLI UV bile bore, 
(). Is | i ciil | \ 4 
4 Yes sit 
rea) aa ont 1] i } ) 
(). Will vou deseribe the new mill as it stands 
ry} Es Gaeies 1] L, Ss aay ee "Ee sy Pe te , , + 
\. The new mill stands—it is about 27x75 feet long, stands east 
eee = es ape teas Be hy ner: 2 = —— es : ; 
and West, and there 18 ahh adaition on the south iora bolier, boiler- 
» 1)) ‘ | oy yy?) 1) (Jy Lt) 
POOH, aNd all CHUYTMNe-FOOD!L OUVUAG 


ry = Seat nk 8 4 

(). What machinery Is 1n it? 
rey : ae : ae . : . — t] . shia . > e > a 
A. iwo boilers and an engine are In the engine-room: there IS 


? 


‘ 
. ’ } ; . ] a ae aecbl lg ‘ an i i. 4 , > 
one elreular and eager, lath mill and poilter, and button saw. 


() What is the capacity of the mill ? 


. 
399 | re his new mill f 


(. The new mill. 
A. We cut on an average about 25,000 a day. 
(). What is its value? 
A. I don’t know. 
(). You don’t know what its value is? 
Objected to as incompetent and irrelevant. 


A. Well, when we got it done we calculated it was was worth 
about 15 or 14 thousand dollars, but it is not worth that now, al- 
though it is nearly as good, or quite as good, as when it was built. 
luring the first. vear after 1t was built, how much timber was 
by that mill? 3 

A. Well, sir, I could not tell; I think the first season probably Oo 
or 7 hundred thousand, but I may [be] two or three hundred thou- 
sand out of the way. 

(). Have you worked in the mill ever sinee it was built ? 

A. No, sir; I have been around there most of the time. 

(). What have you worked at? 

A. I have been around there, kept it in repair, and have seen to 


things around. Sonie. 


Q. Do you know where the timber came from that was sawed 
that season ? 


od—Z14 
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A. It came out of the river, there. 
@. Logs that were cut after the mill was built 
A. No,sir; they were logs that were there ov n we went there. 
Q. About how many logs were there when you went there? 
A. I think there were about 7 millions in the river when we went 
there. | 
(. Have those been cut since by the mill? 
A. Most of them; they took away some of them the first year we 
were there; I don’t know many. 
@. How much timber has been cut since the season we last spoke 
of by that mill? | 
A. They have cut those old logs since. 
@. That is all they have cut? 
A. No. 
©. How much more have they cut? 
A. They have cut probably two million or two and a half. 
Q. W here did those logs come from ? | 
A. Well, some of them came from lot 26 and 35, 29 north, 8 east ; 
about 900,000 came from those lots. : 
@. Where did the rest come from ? 
A. From Miner’s. 
@. Who eut them and got iden out? 
A. We did. | 
) Who do you mean by ~~ we 
A. My brother and myself; a part of them I sawed; not all of it 
(). Who cut the rest? | ? 
A. The rest of them came from Mr. Miner’s land. 
©. Have any parties lumbered on that land since you have been 
there ? | 
A. Parties have been lumbering there. 
a Who? : 
The first year we were there, the first winter—I don’t know; 
I hink the first; no; 1t was not; 1t was the second summer we were 
there—Lewis and McIntyre cut some logs there, and since 
0/8  thena firm by the name of E. N. Fowler & Co. have been 
cutting logs there. 
Q. Do you know how much they cut? 
A. I don't. 
Did they manufacture their lumber at your mill, or take it 
below ? 
A. Took it away. 
(). What kind of lumber has been cut, the best lumber, to take 
as it runs—that is, the lumber that has been brought to your mill? 
A. That that we cut was poorer than the ordinary run—the logs 
that were cut for Fowler & Co. 
@. The logs you cut for Fowler & Co. ? 
A. ‘Those are the ones I speak of first. 
(). How many feet of those—w: as thi at the nine million ? 
A. Nine hundred thousand—the first eight or nine hundred thou- 
sand I first spoke of—that is, the first I spoke of cutting. 


99>) 
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@. That is, it was the timber you cut the first year after the mill 
started ? 

A. No; those were the first logs that were cut out of the woods ; 
that we cut. 

(). What class of timber were the logs that were left there at the 
time the new mill was put up? 

A. I guess they were a little more than half white pine, not a very 
good quality of logs, very small amount of uppers in them. 

Q. ‘That is all the timber that has been cut by the mill since it 
has been running? ai 

A. Yes, sir—O, no; not all; we have bought a few outside logs. 

Q. How much did you get outside? 


Objected to as immaterial ; question withdrawn. 


(. How small were the logs that you cut in your mill; what was 
the smallest that went through your mill? 
) A. We have cut some that would make 2x4 scantling. 
Bi (. Did the logs average large or small ? 7 
A. Well, sir, the average would be about 120 to 150 logs a day ; 
from 22 to 25 thousand. . J 
(). How large were the logs; what was the average size of the logs? 
A. They were small. 
@. You may describe the machinery that was taken from the old 
mill and placed in the new miil; what was the value of it? 
- A. That I could not tell. | ; 
/ (J). Can’t you get somewhere near the value of it; don’t you know? 
A. Well, there are two answers to that question; one Is to take it 


a 


as it was, or when we put it in the mull, or before it was repaired. 
; @. What was the value of it when you got it in the mill? 

| Objected to as incompetent. 

| ; 

| \. I should think, probally, four thousand dolars. 

" (). What was the value of it as you took it from the old mill ? 
a? . ; . - ° ° 
’ A. I don’t know what the cost was of fixing It. 


(). Did you see it before it was put in the new mill, before it was 
fixed ? 
A. Some of it I did, and some of it I did not. 

(). Haven't you some idea of what it was worth ? : 

A. The engine I did not see, and the boiler had consider- 
379 able repairs; but it is so long, and I did not keep any ac- 
4 count of it, because I was not personally interested in the 
x matter, to know the worth of them when it was put in. 

>. Q. Then can you say you have no idea of the value of the ma- 
chinery taken from the old mill? 

A. Well, I have an idea that it would cost a thousand dollars, 
probably, to put [it].in repair. I may be a good ways out of the way. 
[I don’t know. I don’t know that I ever knew anything about it, 
4 but it 1s very costly business. I know that when _ boiler-makers 
; charge four or five dollars a day you cannot tell where it 1s after 
; they get done. 
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Q. Through the first season after the mill ran, what were you pay- 
ing for lumber; what was lumber worth—timber I mean ? 
A. We did not buy any. 


Q. What was it worth at that time? You were dealing in lumber ; 
you knew what lumber and timber was worth, did you not ? 
A. We were sawing the first and second and a part of the third 


year by the thousand; did not have anything to do with buying 
and selling. 
Q. But you were engaged in the lumbering business. Don’t you 
know what logs were worth during those seasons ? 
A. I don’t know what they were worth. 
Q. You don’t know what stumpage was worth ? 
A. Not from my own knowledge; only hearing them talk about 
it. I neither bought nor sold any. 
@. Well, what do you know about it ? 
A. I know that—— 
Q. Don’t you know how stumpage was that season 4 
A. I heard stumpage talked about, I believe, the second year ] 
was there. : : 
Objected to as hearsay. 
). Don’t you know ? 
A. I don’t know. 
). Are you in partnership with your brother ? 
A. Yes, sir. 
@. And run the mill together ? 
A. Yes, sir. 
). You say you bought some stumpage a vear or a year 
fago. From whom did you buy it? | 
\. From Mr. Miner, a year ago last fall, and last fall. 
Did you cut those logs at your mill ? 
. Yes, sir. , 
; How many logs did vou cut of those ? 


} 


) 
u 
\. Well, we have got about two million of them: two million 


feet. 
(). That is in addition to the two million loos Vou ave alr Ady 
testified to ? 
A. No, sir. 
@. Is that included ? 
A: That is included. 
C). When you bought that StU IM page, what did you Pay ror i¢ 


Objected to as incompetent and irrelevant. 
° : 7 } | } 1 ‘ , e 1} 
A. | paid LWO dollars a thousand a vearago tast fall. and last fa] 
one seventy-five. : 


a 


(. What kind of timber was it; had it been eut over before ‘ 
A. Well, there had been some cut out of it. 
@. How much had been cut out ? 
A. That I could not tell. 
). Was the better class of timber eut out: the uppers t 
880 A. I think not. I guess it was square timber and Norway 


that had been cut out, most of it. There isa part of this that 


ont. di 


i 
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we bought last fall. The timber on a part of that had been lumbered 
out be fore, the best of it. 
@: Wasn’t that so with the timber you bought before? 


A. No. 
(Signed) J. G. SANBORN. 


( 1 ss-examined ; 


Mr. Durrietp: All of this machinery that went into the new mill 


had been in — fire that burned the old mill? 
A. Yes, 
(). deka ‘as damaged? 
A. sage sir. 
Q. These logs you bought of Mr. Miner—were they a better qual- 


ity of logs than those that came from the river, that you first spoke 


A. I guess about the same thing. 
(Signed) J. G. SANBORN. 


FRANK H. Dyer, sworn for complainant: 


Kxamined by Mr. CAMPBELL : 


Q. What is your age, residence, and occupation? 

A. My age is 42; I reside in Alpena city, county of Alpena, and 
my occupation is—well, I examine and estimate lands and buy and 
sell land on commission. 

. How long have you been engaged in that business? 

- I cannot tell vou the year ; LO or 11 years. 

Have.you been engaged continuously in this business ? 

The first five or six years I was engaged principally in esti- 
m: ote - hunting lands. It is only about four or five years that 
I have been engaged in doing commission business in lands, 4 or 5 
vears. 

@. Were you acquainted with the lumber business before that? 

A. Yes, sir 

@. In what way? 

A. Worked in the woods in all parts of the business, drove on the 
ss | | 
. Then for how long have you been acquainted with the lumber 
eo iness, in one shape or the other? | 

me 32 Vears. 

). Do you know the Devil river property, so called, at Ossineke? 
A. Yes, sir. 7 

). When did you first become acquainted with that property? 

A. Sixteen years ago slightly, and more from year to year. 

fave you been over the lands for the purpose of examining 


é 

m1: ; 

A. A vood deal of them. 

When did you go over them? 


| 
A. I went over them I think it was July, 1871, particularly over 
< 


Who employed you to go over them? 
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A. Mr. Oliver—David D. Oliver. 
d. Anybody so with you? 
A. Mr. Carter was with me the most of the time. | 
@. For what purpose were you employed to go over the lands at 
that time? | 
A. To see about what condition the timber was in, and how much 
of it was left standing, in what shape it was cut, and how much tim- 
ber there was left on the lands. 


(). Can you give a description of the lands you went over? 
38 ould not call it off fr y; I should hay 
os] A. I could not call it off from memory; I should have to 


refer to the book I.marked them down In. 
(. Please refer to that book, and give usa list of the lands you 
examined at that time. | 

Witness refers to memorandum and reads: 

A. The S. E. of the S. E: and the N. W. of the S. E. of section 3; 
the S. EF. of the N. W. of 4: the S. E. of the S. E. and the S. W. of the 
N. Ek. and the west half of yaa S. E. and the west half of section 5: 
the east half and the N. W. juarter and the S. W. of the S. W. of 
section 6: the northwest of i N. W. and the N. E. quarter and the 
north half and the S. E. of the S. I. of section 7: entire of section 8: 
the west half of the N. W. and the west half of the S. W. of section 
9: the north half and the N. W. of the S. W. and the east hal { of the 
S. kk. and the S. W. of the S. E. of section 10: the west half of the 
west half of section 14: the east half and the S. W. and the south 
half of the N. W. of 15; entire of 17: the north half and the N. E. 
of the S..W.and the 8. E. quarter of section 19; the entire of 20 and 
21: the north half and the south half of the south half and the N. 


W.of the southwest and the N. E. of the S. E. of 22: the west half 
of the N. W. and the S. W. quarter and the east half of the east half 


of 23: the west half of the N. W. and the S. W. of the S. W. of 25 
the south ha Sys the east half of the N. - and the S. W. of the N. 
EK. and the N. W. quarter of 26; entire of 27; the east half and the 


N. W. quarter wet the south half of the S. W. quarter of 28; the N. 


E. of the N. E. of 30; the south half of the S. E. of 31: the northeast 
quarter and the 8. half of the 8. E. and the N. W. of the S. E. and 
the S. half of the S. W. of 32: the west half and the north half of the 
N. 
the S. W. and the. E. of the S. W. of 34; the north half and the S. E. 
quarter and the south half of the S. W. of 35: the west tone fof the 
N. W. and the south half of the 8S. W. and the northeast of the S..W. 
and the west half of the S. E. and the N. E. of the 8. E. t 06; num- 
ber of acres, 11,160,-town. 29 north, of range 8 east; the west half of 
the S. W. of section one; the south half section 2; the 8S. E. quarter 
and the west half of the N. W. of 3; the entire of section 4; the south 
half and the north half of the N. E. and the S. W. of the N. E. and 
the north half of the N. W.-and the S. W. of the N. E. of 5: the east 
half of G; the east half of the N. FE. and the N. W. of the N. E. of 7: 
the west half and the north half of the N. W. of 8: entire of section 
10; the west half and the N. E. quarter and the N. W. of the S. E. 
of 9; the north half of the north half of the south half and the S. 


EK. and the 8. E. quarter of 83; the east half and the west half of 


HR 


ew 
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W. of the S. W. and the S. E. of the S. E. of 11; the S. W. of the S. 
W. of 12; number of acres, 4,440; total, 14,600: town. 28 north, of 
range 8 east. Those are the lands that Mr. Oliver gave me to ex- 
amine. 

().. You went over all those lands? 

A. I went over all. Just qualify that question a little. 

(J. State how you went over them. 

A. Well, I examined these lands enough to see about what timber 
was left standing on the land,and see about what manner the timber 
was cut on the lands, but not to estimate it down to a fine thing; 
that was the way I understood Mr. Oliver. 

@. From your examination of the lands, al out what proportion of 
the whole number of acres had been cut over * 

A. It is quite awhile since then, but |] con judge about one- 
third of the land had ben cut over, or partly cut; some of it was cut 

in rather bad shape. 
382 Q. Of that part that was cut over, in what manner had 
the timber been cut upon? 

A. Some of it had been cut as clean as they generally cut tim- 


(. How much of it had been cut? 
A. There were several sections that were not cut well; they 
were about in the middle of the town. 

(). Give us those sections? 

A. 22,8, 6, and 27, if I remember right; along in there any way. 

(. Can you tell by referring to your notes or any memorandum 
taken at the time? 

A. I did not mark it down then. I can tell a little better about 
the lands cut over clean—a little better by looking at my plat-book. 

(). Please do so, and tell us what lands were cut clean and what 
were badly cut. 

A. A part of 23 | | 
22 was badly cut, and 26 and 27 and 15 and 14. This is in 29, 8; 
l4 and 15 I call pretty well cut; about as clean as they average. 
Some timber left, but not much. 

(). Of those sections that were badly cut, what proportion of the 
timber had been taken away; what kind of timber? 

A. I don’t recollect exactly now, but I think about two-thirds of 
the timber; that is my impression. J would not say for certain 
about that, but I think two-thirds of the timber had been removed 
from the ground. 

Q. What kind of timber had been taken away ? 

A. Rather the best cut, as they usually do cut when they cut over 
lands the first time. I know I thoughtat the time that timber that 
was left was worth less considerably a thousand than that which 
was taken away. The basis | wie on—lI-have handled a good deal 
of timber for Geo. N. Fletcher, of Detroit—the basis 1 work on is 


} was cut pretty clean and a part not cut clean. 


) 


that after the stumpage has - culled the first time that I have 


sold the rest for $150 a thousand, and have sold the timber cut be- 
fore for from $2.50 to three dollars. ‘ 
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@. At this time, when the timber was cut clean, what was the 
stumpage worth? 

A. White pine at that time was worth three dollars a thousand, 
and Norway was worth two dellars and a half, two dollars and a 
half sometimes, according to locality and: the distance to draw to 
the water. 

@. Would the way in which this timber was cut on the section 
you have mentioned, where it was badly cut, make any difference 
in the value of the stumpage ? | | 

A. The stumpage that was left ? 

(. The stumpage taken off. | 

A. Yes, sir; I suppose somewhat in the proportion it had depre- 
ciated the whole; it would embrace the former that had been taken 
off. 

(). About what would it embrace the stumpage taken off? 

‘A. White pine would be worth $35.75, Norway, $2.50, I should 
judge; of course, | don’t know. e454 

Q. How much timber did you estimate was standing on the tract 

of land ? 
O80 A. 75 to 80 millions of timber; Norway, sap pine, and 
everything. : 

(. Could you tell what that was worth a thousand, taking it all 
together ? , 

A. At that time? 

(). At that time. he ie 

A. At that time, the way timber was selling there then, I should 
set all the white pine right through at about three dollars a thou- 
sand, and the Norway at $1.75; that is taking into consideration 
the distance and everything. 
©. What was the value of the land after the timber was removed ? 
A. Well, it is pretty hard to price that; some of the land would 
be worthless with the timber removed; it would not average ten 
shillings an acre, first cost to a man. 

(). Any good farming land on the tract ? 

A. I should think about a good one-third of the land was good 
for farming land. 

(. Do you know the improvements that were on that property at 
that time? 

A. I was not real well acquainted with the improvements ; I was 
several times on the river. 

). Any docks? 
A. A slab dock. 
@. What mills were there at the time, if any ? 

\. A large steam saw-mill; I am pretty sure, two engines. 
). Do you know who that mill was run by at the time? 
\. Only from hearsay. 

). Who did you hear it was run by? 
\. I was not personally acquainted with the party. 

é 
\ 

l 


Who did you hear it was run by? 


Robinson, Cunningham, Haines & Co., or Robinson, Haines 


( 
( 
Cunningham ; I forget exactly how that firm name was. 


ah¢ 
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@. Do you know anything about the mill? 
A. Very little. : 

Q. About its capacity or the machinery in it‘ 

A. Very little; I was in the mill but a very few times, but, not 
being a millman, not working in asaw-imill as mach as others, I could 
hot say ; | know there was a Yang there at the time, and some other 
Saws. | 

(J. A number of houses | 

A. A-number of houses on the village property; I could not say 
how many ; nev hem. 

(J. Do “vou KhOW anything with regard to what these im prove- 
ments were worth ? 


aw 4 5 } — es. Dial " a ] , . > a 
A. WOoOUuTd NOt eel GQUallHled to pric the property. 
a 


) 


] 
' 
} 
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; 
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(. State whether you know what are commenly ealled the outside 
lands connected with the Devil river property ? 

A. Well, the lands of these waters I have always called them, up 
this wav from there, in town 30 

(). Can you give any more definite descriptions? 

A. East half of the 5S. W. quarter of 9 I know ; the north half of 

the north half of section 29; well, that in 91s in 30, range 

384 8, and thatin 20 isin 31, 8, and that in 29 1s in 31, 8; in 


+ : + . + | + <7 : ; _ 1? -_ ] r ~ . 7 
this town that the city is in: | would have to look to know 
all the descriptions; I cannot remember everything; then there is 
5 ; iH + = ]- i | ] 7 LP , eo ar 7 4h — 7 | , 
| think, up here on the river, Thunder Bay 


river, this same town. 


} 


or seven dollars an acre. 


Q. Do you know what the value of the lands was at that time? 
A. At that time, then, the lands were burned over; considerable 
pine wood and everything left on them; should suppose they would 
be worth somewhere from five to seven dollars an acre; average six 
] 


K ; ! 

A. No, sir; I don’t know but there had been a very few trees cut 
on 22; I would not be positive as to that, but I think there had. 

(). Have you examined the Devil river property since? 

A. I have been over It some, but not to examine It. 

©. Do you know how much timber has been taken off up to the 
present time ? 
| A. No, I do not. 

Q. What proportion of the timber is left standing on the land; 
about what proportion ? 

A. Idon’t—; [know there is timber left standing, considerable, but 
| could not say how much; I know some of the lands; some of the 
lands have been burned through some, and some of the timber has 
fallen down and some has been cut; I could not say exactly. 

@. Do.you know the value of the stumpage on the land now? 

A. There is left? 

. That is left. 

A. The white pine there is now is worth $2 a thousand ; the aver- 
age Norway there on that tract would be worth about 75 cents a 
thousand the way timber is now; worth more than it is here now. 

Q. Has it been partially cut over to any extent; that is, have per- 


v4—214 


266 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


sons gone in there and cut out a part of the timber and left a part 
standing ? 3 


A. Yes, 
Q. How much of the property has been lumbered on in that way’? 
A. I could not say; I should think probably between four and 
five thousa - acres; but that is guess work, of course; I have been 
—— ther ra 200d deal. 
Signed) FRANK H. DYER. 
SS eee 
Mr. Durrietp: Do I understand you to say that the lumber that 
was taken off, if cut in the manner described, would be worth a dol- 
lar and a half more than that that was left? 
A. If it had been cut clean ? 
No; I understood you—I may be wrong—I understood you 
ut, by cutting the white pine and the 


} 


av that in-the wav it was 
it za dol- 


& 
arge Norway logs, the lumber that was taken would be wort 
ar and a half more than the lumber that was left ? 
A. ‘The white pine, not the No rway. 
Q. In your testimony in the suit of David D. Oliver vs. Garret B. 
Hunt e al., in the eireuit court of the United States for the eastern 
district ( ' Mie} higan, Wn equity, did you hot state this: “f In the Way 
in As ils 4 is cutis houl la think the lumber that Was left would he 
worth only a dollar and a half more than what was taken 
away’? | 

385 A. No, sir; that must have been a mistake. 

Q. You say the white pine. All the other was worth how 
$) 

Three dollars. IJ considered it was worth a little more the wav 
they cut it at that time, as it depreciated the price of what was left. 
Q. ty: see [f want to get at is what was the value per thousand 
the 75 million that was left ? 


A. At that time ? 


much 


. Oh 4 
A. But that white pine timber was worth at that time three dol- 


And the Norway ¢ 


@. How much was the white pine worth there standing without 
being cut in this way ? 

A. Just the same as what was left. 

( It did not depreciate the value of what was left, then ? - 


Yes, sir; because 1t was not so good as what was taken away. 


é 
\, 
(). It was worth as much a thousand ? 
A. As that taken away ? 
Yes. 
A. No, I should think 

Q. What was the value of the timbrr they cut ? 

A. Well, the white pine ought to be -worth $3.75 per thousand, 
cutting it in that way—tor the stumpage, I understand you ? 

®. Yes, sll 


2 > @ 
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A. Yes, sir. 

Q. Do you think the land would be worth ten shillings an acre 
after the pine was cut off? 

A. I should not think it would be worth more than that; that is 
on an average 1t might. be worth that. 

Do you really think it would be worth that 

A. I think not. There is al g00d deal of i that 1S not wort th pay- 
Ing taxes; now, just let me tell you——— 

() W he 1) you spe ak ot the improve its on the steam mil] you 
re fe r to the improvements made by Cunningham, Robinson, Haines 
W Uo. 7? 

A. No, sir: lt could not say so. | 

Q. When you testified in this case before your memory was better 
than it is now ? 

A. No, sir; not a bit. 

(. Here you state in answer to the question, “Can you state what 
improvements were upon these lands included in the Devil river 
property which were not pine lands ? A. aney made some slab- 
docks and built sonve dams. I am referring to the improvements 
made by Cunningham, Robinson, Haines & Co.” @. Now after 
reading you that Task you whether when you refer to the steam 
muls, the saw, ete., if you don’t refer to the improvements made by 
Cunningham, Robinson, Haines & Co.? 

A. From hearsay, that is all. 

(). How about these outside lands? Are there not a good many 
of these not worth paying the taxes on ? 

A. No; I don’t know of any now that are not worth paying the 
taxes on, and I — considerable better, too. What I mean by Sa am 
land is land that I am conversant with in ae os 8, and 31, 

(. Describe how you examined a forty at the time you went out 

for Mr. Oliver—each forty 
OOO A. I did not examine each forty separately, 
. How did you do it, then, examine the e lghty ¢ 

A. Sometimes I would travel a mile or a mile and a half in one 
direction and then would change ; supposing I started from there— 
indicating a point on the table—I would go a mile and a half west 
and a half a mile south, or eighty rods, perhaps, and then back east 
and different courses : northeast, southwest, and so on through the 
timber, but did not. run out forties; don’t want you to understand | 
did. 

(). You went over the same tracts with Mr. Carter. ; 
A. Mr. Carter is an old man; he examined a good deal of land 
with me. 7 


wg 


Mr. Campspeti: I object to the witness’ statements, as regards Mr. 
Carter, as irrelevant. | 


The Wrrness: Mr. Carter is an old man and he has forgotten ; 
he examined a good deal of land with me. You see he made 
another statement here that we examined some lands that there was 
19 million on, and that we ex: iegere it in four days. We were 
ten days doing it, and in the room of 19 million there was 33 mil- 
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lion and some thousand. Prentiss & Barlow bought the land after- 
wards. Caleb Ives had the Norway, 15,000, and they kept the white 
pine. He stated that wrong, but that was out -——- way of looking 
lands for a good, careful estimate; he has forgotten; we did not 
make any examinations by forties, as he says. 

Objected to as irrelevant. 

The Witness: We had a plat; the plat was not mine, but we had 
a plat with all the minutes marked on it. We would say such a 
piece would cut so much to the acre, and such another plece so much, 
all the way from nothing to 20,000 the acre, and made an average 
of that. I forget exactly, but I think about five thousand per aere ; 
jumped it. lumped it, from 70 to Zo million, but I do not pretend 
to say that it was within a millon and a half or two million. 

This was in July? 

A. It was in July. 

). Is not thata ~ time to go into the woods’? 

A. O, yes; I go into the woods at all times. 
) Are not the at pretty thick ? 
\. Yes. 
). Are not the flies, too? 
A. Terrible. | 
J. Is not a fellow apt to hurry up? 
aS Yes: but not let it OG ,; | have done it ra! Food deal 
(.). W here Is th is memor; indum book that, Mr. Carter tells about 
t you put down each fotty In? 
\. So far as my knowledge goes it never existed. 
). And the map. 
A. That map 1s all right. 
Where is it? 


) 
= ° ° ) y . . 
A. Phat, of course, 1S a very perishable article; one of t 


hese ¢com- 
mon plats, two inches to the mile; common township plats; I think 


there were two of them pasted together and made one pl: it: that he 
kept; what he did with it I do not know; that is a good while ago; 
| have lost lots of maps since then. I have got all the books we 
ever had in the woods except-one; one I lost; I can tell the lands 
that I looked at ten or 11 years ago, but the book that he had re- 
ference to was a book of another tract. 7 


=“ 


Were there not some Devil river lands which were not 
083i worth paying taxes on after the timber was cut off? 


A. [ should say there were. 


(Signed) PRANK H. DYER. 


ALPENA, July 24th, 1877. 
It is he reby rikpaeet ed Dv the parties hereto. by their Presper ‘tive 
attorneys, that the timony of Jolin Hileworth be taken at Alpena ox 
the 24th day ot July, IS77, before ae rschy | Whittaker, at the © 
lins House, in said city, said witness to be examined on behalf. of 
the complainant in the above-entitled cause. 
(Signed) | ALFRED RUSSELL, 
| | Sol’y for ¢ ompl t. 
HENRY M. DUFIIELD 
Solr for Def’ts. 
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JOHN ELiswortu called and sworn for complainant. 


Examined by Mr. CAMPBELL : 
Q. What is your name, occupation, and where do you reside ? 

A. My name is John Ellsworth; I reside at Hubbard Lake, this 
county—AIpena county, Mich. 

(. What is your occupation ? 

A. My occupation at present is farming. 

(). How long have you been a farmer ? 

A. I have been at it about five years; clearing up land and farm- 
ing at’ the same time. 

(. What was your occupation | e that time ? 

A. | have been lumbering, and at a “little of most everything— 
fishing, and have been sailing; have lumbered some since I have 
been at work where I live now. | 

Are you acquainted with the Devil river property, so called, 
at Ossineke ? | 

A. Yes, sil 

Q. When did you first become acquainted with it ? 

A. I have been acquainted with it ever since I have been in this 
county, but more particularly since I went there to live; I first 
went there to live in the spring of 1867. 

(). How were you occupied while you were at Devil river ? 

A. What was | OCC upled at, or what was ny employ ¢ 

A. Yes. 

(). Lumberineg mostly. 

Q. Did vou ever do any work for parties lumbering at that place? 
A. Yes, si 

(. Who did you work for ? 

A. I worked, I suppose, for a company ;.I could not tell you who 
they were; there was Mr. Oliver and Mr. Robinson, I think, and 
Mr. Cunningham and Haines, and I don’t know whe ther there were 
any more or not; I could not sav. ; 

(). What was the first work you did when you were there 
OSS A. My first work when I went there was driving logs, in 
the spring of the year. 
). What did you do the next year 
A. Lumbered: 

). For Oliver? 

A. Yes, sir. 

(). During the next fall and winter how were you occupied ? 

A. I lumbered that summer and that fall until snow came, and I 
think, if Iam not mistaken, the company formed that fall. That 
was the fall of 1867. I think the company was formed, and I lum- 
ete yee winter for the company. | 

(). During that winter how mony logs did you get out: 

A. Lihink there was in the neighborhood of 1,600,000. 

i. W ere there other camnps, hei, cone for thesame company that 


W inte l’ 
A. Y es, SIF 


(). How many? 


ee, 


a 
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A. There were three. 

©. How many logs did they get out? 

A. I don’t know as I can tell you how many we did get out. I 
should not try to keep anything of that kind in my memory. It is 
some little time since then. 

@. Can you'tell with any manner of approach to accuracy how 
mahy logs they ot out ¢ 

A. I think there was somewhere in the neighborhood of 8,000,000 
in all the camps. I think there was somewhere about that amount 
of logs got out, but what portion was got out in the different 

amps I could not tell you. 

@. About 8,000,000 in all the camps ? 


A. Yes, si 
(). How many teams did you a _— winter ? 
A. I had five teams, four span of horses and one yoke of oxen. 


(). How many teams were used in Ge ther camps 
A. I don’t know as I ean tell you. 
@. Do you know how many men were employed that winter by 
the camps? 
A. Through the different camps ? 
).. Through the different camps, yes, sir. 
A. I don’t know as I ean tell you that either. 
(). How many men did vou employ ? 
A. IT employed about twenty-two men on an average 
winter. | 
Through that winter were either of the mills running ? | 
A. Yes, sir; I supposed the new mill with logs the biggest part of 
the winter. 
(). Did the new niill run al through the winter ? 
A. I think it did. 
(). Did the water mill run through the winter ? 
A. I don’t think it did; I don’t remember its running. 
You are acquainted with the water mill ? 
y 


( 


through the 


Q 
A. | 

Q. Will you p lease deseribe? State its capacity and what ma- 
chinery there was in it at that time. 

A. At that time there was a circular saw and an upright saw. | 
most forget whether there was a side mill; I think not. I think 
there was a circular and an upright saw. 

Q. What was its capacity ? 

A. Theamount of feet 1t would cut in a day? 

Yes, sir. 
2 ! don’t know as I could tell that in reality. 
Story, About how much could it cut in a dav? It is not neces- 
ary to be strict] accurate. } | 

A. Dns thing I would say. Didn’t have anything to do with the 
mill,so far as to what they would cut, or anything about it. I don’t 
know as I have any idea of what the mill would cut now, because 
it is some little time ago since it had happened. 

(). Can you state what the value of the mill was? 

A. No, sir; I don’t know anything — the value of mill property 


es. SII’. 


_—_—_ —-_ 
_ 


Briere 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 271 


What was the condition of the building ; was it sound or un- 
sound? | . | x | 
A. Well, it was a mill that had been running, I suppose, some 
time, and considerable repairing had been done on it. It seemed 
to be in good running order at the time they were cutting on it; 
whether it was sound or unsound I could not say. 


(). It see i to be in goad running order. 
A. Yé6s, s! 
Q. How were you employed? 


.< 
\. In the spring of 18677 

Q. The following spring would be the spring of 1868. 

\.‘l worked on the river the fore part of the season of the spr 1 
of 1868, in log-driving time. The biggest part of my work, you 
might say through the season, was done on the river. 


} 


(J. Did the water mill run any time auring the spring’ 


A 

A. You mean in 1868? 

(). Yes, sir. 

A. I don’t think it did... I don’t know, in reality, whether it did 


or not; I would not say whether it did or not. 
). You don’t remember. 
A. No. sIr. 


(). Do you know whether there was a steam mill on that prop- 


A. There was a steam mill. They were some considerable dis- 
tance apart. | 

(). Can you tell us anything about that mill, as to what its capac- 
ity was, and what the machinery Was In it? 

A. At ae time I think there were two circular saws in it, and 
table and -a slab-ecutter at this time. After that, they — 
le improvement... They put a gang in it and some other 


al) eden 


praise 9 
repairs. 

(). Do you know when the gang was put in? 

A. I could not tell you. It seeins to me it was in the fall of 1868 
or 1869 they put that in. I would not be certain which. 

. How much lumber could this mill cut in a day? 


Mr. DUFFIELD: Before or after the Lane Was pul in? 


Mr. Camppens.: Before t — vane was 1n 

A. I think the capacity of the mill was about forty thousand a 
day. 

Q. How much would it add to its capacity to put in a gang like 


the one put In at that time? 

A. [{ made considerable difference, know. 

(. About how much ditference? 
A. I think the gang made about 25,000 difference, through the 
working hours of a day. 3 

@. Can you tell what the value of that mill was? 

A. No, sir; I could not. 

Q. Will you please tell us what improvements were on that prop- 
erty 1n the sh: Ape of docks and buildings? 

A. What? The buildings cutside—that is, in the town or con- 


nected with the mill property ? 
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(). State what buildings were in the neighborhood of these 
390 two mills connected with the property? 

A. There were quite a number of buildings; whether they 
were all connected with-the property or not I could not say; there 
were dwelling houses that families lived in that winter who worked 
In the mill. 


(). Can you state how many buildings there were? 
A. I think there were somewhere about 8 or 10. 
Q. What kind of buildings were they ? | ” 
A. Some of them were very 200d dwelling houses and some of a) a 
them were not; there were some shanties built up; they built them 
there for the men to work 1n—for the families—threugh the season. 
(). What kind of docks were on the property i 
A. A large portion of the dock was made out of slabs and edgings. 
(). Was it a good dock ? 
A. It seemed to mea very 200d dock at that time—that is, for 
that kind of material to be made out of; there was some timber put 
in there, but it seems that the timber doek was not built at that ~~ 
time; to extend it further into the lake. | 


®. Do you know anything of the value of the docks? 
A. No, sir; I could not tell you. 
Q@. What did you work at in the fall of 1868 and the succeeding 


x - 


~ 
? 


winter ? 
A. I think I liewed timber the next winter, got out timber, piling 


i 
timber, one thit ng ad ae to build a dock there—tha S, to en- 
large the cae, 

(). Who did you get it out for? 

A. For the company. | 
(). Hlow much timber did you get out? ‘ 
is | nseas not tell you 1 how much I did get out; there was a con- | 


siderable lot of it. 
() W af this timber afterwards put into the docks? 
re [ could not nd that it was; 1t was used for different things ; 
pt rhaps SOTMC of ] Was used for the doek and SOTne for the mill and 


some - erate and another; I guess there was very little timber 
put in the ‘doek. 

(). Who comprised the company you were working for at this 
time? 


A. I think Mr. Robinson, Mr. Haines, and Mr. Cunningham at 
that time comprised the company. 7 

®. Were vou there during the winter of 1868-’9 ? 
A. 1565, [ was there. . | 
). Do you know how much. timber was cut during the winter? 
A. No, sir; I don’t. 
). You were there during that winter? 
A. In 1868 yes, sir. 
(). To the spring of 1869? | 
A. Yes, sir; 1869. | : 
Q. Did you see the logs that were gotte n out that winter ? 


A. Y es, sir; I saw a good many of the logs; I don’t know that 1 


saw them all. 
Q. About how many did you see? 


fe 


= 


4 


A. it tNINK tnere wert Wo Camps that winter 


(). Were vou oOcCcCUpPIea GAUPIMN the Nex! spring and summe!l 
Sen Oar Se . Beemer ee. ee ae aken with th ete ae 
\ it Was occupied on the river untli £ was taken W1th the erysi p- 


; ; } i ! all } +7 " ? nt ' {- i | ‘Ty ’ " a ee 
elas, and then it iaklQ UP the oleVest Palt OL tne SUMMEP., i did not 
| . i 


rmy° 7 . ] ; : 7 eg . ——- - . Sa 
( J. VIG you Work Tor the Company altel you were taken wv ith the 


| ie a j ions ] : ] . 
i (il¢ not WOrk DOU Very Mbtie : 1 Worked some, DUI nota creat 
. 
CLs 
( iow ( \ i [ 
i - P| i 
3 1 ! 
C yo } i i 1} ‘ i < 
’ ( ; 
i : 
‘ 4 — oe t 
\ i 4 I 
? : } 2 
a . , - < " ; 
». During thi mnie ) )s ke did vou examine the 
} } 
timber or ti 
} 5 | 
\ I SaW a OOUd | YOOC Geal Ol the land, but 
, I ] | , ; ] ] 
to make a close examination | | ld not say that I did at all: 
ca i] ; ers mer | , d i be ks coe | } , ae - 
ut the qualltv OF tlimver tnat we Cute tnere seemed to pe very fair. 
{ } ay \ = = 17 | ’ 5 ; >> i ] aoe | ‘e a } - 1] . : 
¥- MIG VOU see ill Wilatb PICT: Ulli bllver Was cul V Tne pal - 
bles cuttlne 1t ¢ 
“tee, ) 
° VNU, SJ 
’ ] ° . 
, + +} 
LJ. | id] VOU cil i rus 3c i \ ' i eeens: ] was cul 
A. No. sl1 
, atl fi 4] -| .< Ties , 
(J. You KTOW novi a a Lilt id Lilie LT) Will i} the tlm bel Was 
| ] +i, | , 
cut DY the parties on tl ana 
? ‘ 7 “We . . , . | ; ] 4 
\ NOTHING OHnIiV While i iniveread hyseil 
: Tj ” aca “Lath ea. pe Whe Wa: 
XJ. Plow much did you lumber yoursell 
ot raf i ‘ } x it } ho _ ‘ . 
A. | think qapout 4VU0.000 myvysell there that winter. 
. } ’ ] ee 
(). In what manner did vou lumber * 


.* e 
A. We cut everything pretty close; made pretty close work of the 


1 } 7 4 —_ : ; ' . , , —— 
»,innd had peen eut over al the time you were at 


Wi rk | a 1’ 


re had been a good deal of land cut 


A. I could not tell | 
over, because the old mill had been running. some time and had 
cut some years before | went there, and as to telling the amount of 
land eut over I could not. 
@. You say vou first.went there in the spring of 1867; did the 
water mill run during that summer 
A. { rahi a part of the summer—t! 
’ how lone | col 
Q. Did it run any 1n the fall? 
A. I think not. 
(Signed) JOHN ELLSWORTH. 
g0—214 


e fore part of the summer: for 
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Cross-examination : 
Mr. Durrieip: The gang and the improvements were put in by 
the firm of Cunningham, Robinson, Haines & Co., were they not? 
A. I think so; I would not say for certain; my Impression is that 


it was. 
(). And some boilers—some new boilers ? 
A. Xe Ss, sIr. 


i. An engine, too? 
A. There was an engine put In. 
@. And some shafting ‘ 
392 A. Yes, si 
() - hey ae made improvements by adding new dams in 
the river, dis ( th leV Ti rT. and rebuilding old ones 7 
They ™ it one new dam. I don’t know but they might have 

built two dams. I think they built what they called the State road 
dam, and they built a new dam above. 

(). And repaired the old dams? 
\. Well, yes, th ICY made some re pues 

The \ raise d the water a > rood deal ? 
A. J don’t think they made dnhy repairs on what they eall the 
— Meadow dams; they might on the other dams. | 
They 1 raised the dams a c2ood deal and put in dams so they 


ee float the logs? 


A. It t helped to float them? 


Q. Thi iver needs dams to float logs on it? 

A. Yes, 

ae ten re 

ae do t know as it gets dry ; the water spreads out a good deal 


and Is eer iow. 
Sometimes during the season ] suppose it gets SO shallow you 


not run logs at all 
Yes, SIT; without th: at head of water. 
[t takes a cood while to rel t that head of water ? 
Yes, sir; sometimes. 
(). Take it at this time, had the river capacity enough to furnish 
logs sufficient to run. the new mill after it was improved and the 


old water mill at the same time right along ? 


A. To run both mills? 

®. Yes, sir; right along through the season ? 

A. No, sir; | hardly think it had. | 

@. This new company improved the docks a good deal too, did 
they not; they built this timber dock you spoke of, running out? 

A. The built some of it. 

@. A great part of 1t? 

A. They kept putting in slabs and edgings during all the time. 

( hey put In some timber ? 


é 
A. I think they did put in some timber. 
@. They built new rollways and tramways? 
A. Yes, sir. 
They did more substantial improvement there than had been 
done in a good many years before, did they not? 


| 


— 


-~ 
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Objected to, for the reason the witness does not know what im- 
provements had been made in previous years. 


A. There were some re made there as well before the 
company was formed, and also after the company was formed. J] 
don’t think any more were made a Improving the dam, except 
improving the dams. 

Q. And the mill ? 

A. And the mill. 

You say you cut the timber pretty clean where you lumbered ? 
Yes, SIr. | 

Q. Did you see much of the lands lumbered by the other people 
—the other Camps. 

A. I have been over a good deal of it—a good deal of the land 
th: _ has been eut over and that has not been cut over. 

The new company made an addition to the boarding-house, 
did foie not; built an addition to the boarding-house, Sagi re- 
meniber ¢ 
OD A. There was an addition made to the boarding-house, but 
whether it was made before the company existed or after ] 
could not say; I know there was an addition made there. 

(). It was not there when you went there, was 1t? It was made 
after you went there to work ? 

A. I think there was a wing put on the north end there after |] 
went to work there; yes, sir, on the boarding-hous 

. You say some of the buildings were shanties ? 

A. Some of them: yes, SIr. } 

(). How many good buildings were there there outside of the 
boarding-house ? | 

A: ] ay there were about five. - . 

What was the character of the buildings ? 


Q. 
A. 


() 

. . . 

A. Frame ge cen 
(). One story ? 


< 

A. Story and a half. 

). About how large. 

\. I don’t know that I could go to work and give the details. 

). About how large, I mean, so as to give us a general idea of it? 
A. | think about 18x24 would be the ground surtace of them. 


Min, 


Mi *% 


; 


). The rest were shanties 3 | 
A. Yes, sir; that is, I would call them shanties; they were built 
out of rough lumber; good buildings for summer. 


(Signed) JOHN ELLSWORTH. 


at 


Redirect examination: 


Mr. CAMPBELL: Was this gang that you speak of put in in the 
the fall of 1868 or ’69; was it the fall that you left there or the fal] 


before ¢ 


A. No; the gang was in before I went away; I think it was in 
1868 or the fall and winter; [ think it was put in the —. 
©. Were the boilers, engines, and shafting put in at the same tim 
A. I think they must have been put in about that time. 


- 
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@. What company was it that was in charge at that time; was it 
the firm of Oliver and Robinson or Cunningham, Robinson, Haines 
and Co.? 

A. I think at that time Mr. Oliver was not recognized as the eom- 
pany at all; I don’t think he was; that is my opinion now. 

Q. The fall of 1868? 
A. I think Mr. Oliver was not recognized as the company at that 


time. 
@. Was Mr. Cunningham there ? 


A. Isaw Mr. Cunningham there once, I think; there was one of 
the company that I left out that I think of now; Mr. Ranney was 
there the most of the time before [ went away; I remember him; 
he was recognized as one of the company at that time, [ believe. 

@. You understood that all of these gentlemen comprised 1 
company, did you? 

A. Yes, sir. 
@. You speak of some houses as shanties; were they decent houses 
to live in? 

A. They seemed to be; 4 heard no complaints made about them 
at all. 

@. Were they such houses as were ordinarily used by lumbermen ? 

A. They were better than the common run of lumber camps in 
the woods; there was shingle roofs on them, and 
the winter; I don’t know but some families did live 
the winter. 

(Signed) JOHN ELLSWORTH. 


he 


rood enough for 


¢ 
In them through 


‘) 
c 


S94 Recross-examination : 


Mr. Durrietp: Those shanties were built by the company, were 
they not ? } 

A. I think so. _ 

Q. Don’t you remember that the new mill began to run in July, 
1869, on the 4th day of July; is not the date the mill started up 
the 4th of July, 1869? 

A. It seems to me it started before that: I would not be positive ; 
it seems to me it started in 1865. ! 

(J. You don’t remember very distinetly about it one way or 1 
other ? 


—) 


A. That is my impression about it, that it started in 186S. 
@. But you may be mistaken I suppose ? 


A. No:.] think that Il am right: [ think the mill started in LSOS. 
®. Was it running in July, 1868 ? 

A. I don’t know whether it was running in July, 1868, but | 
think that was when it was running. 
©. Was it running before Oliver and Robinson had difficulties ? 
A. I think it was; yes, sir. | 
Q. I mean running with this gang and improvements ? 


“3 } 
| think there were cireula 


A. I think there was no gang 
@. Lam speaking of the mill now after the improvements were 
in it 


> 


~~ 


“7 
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A. I think the gang was put in after Mr. Oliver went out of the 
company. 
The gang, the engine, and the other improvements were all 
put in at one time, were they not ? 
A. They - anew engine; I don’t remember whether it was put 
in at the time gang was or not; I think it was, though, bought 


— 
< 


the 


for that eine 


(). It was all done after Mr. Oliver went out ? 
A. Yes, sir. : 
(Signed) JOHN ELLSWORTH. 


BuFFALO, N. Y., August 29, 1877. 

Henry 8. CUNNINGHAM ealled and sworn on behalf complainant : 

Mr. Russert: How long have you been acquainted with David 
I). Oliver? , | 

A. I think I have known him ever since 1864 or 1865. 

(. Did you and ‘og Hunt and Mr. Eschleman hold a mortgage 
upon his property in Michigan ? 

A. Yes, sir: we sell a mortgage upon the lands in 28 and 

(. Did you make a paper assignment of your interest in that 


VAY, 


mortgage to your co-mortgagees : 

A. I assigned my interest in the mortgage to Hunt and Eschle- 
man. 

(. What was vour interest ? 

A. It was an undivided one-third interest, except as it related to 
certain some 600 acres of land in that mortgage, as | remember it. 

(. What sum of money or written obligation or consideration of 
any kind did you receive specifically as and forthe transfer of your 
undivid one-third interest to your co-mortgagees ¢ 

A. I don’t think I received at the time, at the time of the trans- 
fer, but was to receive and did receive after that several sums of 
money from them. 
(). o the time of the transfer did you agree with your co- mort- 

cagees forany specificsumas the consideration for the transfer‘ 
395 A. No; Ido not think we did; I think we had a genera : 
running account and deal, and I don’t think at that time 

there was any special agreement made as to che amount I was to 
reeelve. 

(). Did you take any written obligation from your co-mortgagees 
for your interest in that transfer ? 

A. You mean at that time ? 


QM. Ye 
A, No “i think not. 
(). the di ay after the date of the transfer to your co-mortgagees 


did you go to Mic re for the purpose of taking the title to all of 
Mr. Oliver’s property ? 
A. I think about that time I went to Mich., at Mr. Oliver’s solicita- 


tion. : 

(). Was it not the day after the date of your transfer of your un- 
divided one-third interest. in the mortgage, or didn’t you leave the 
same day—the day of the date of the transfer? 
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A. My recollection is that I did the same day or the day after the 
execution of that; I cannot remember the d: nae of the instrument, 
but after the execution of it—the acknowledgment; the day or the 
day after I started for Michigan. 

Did you or didn’t you make the transfer of your undivided 


one-third interest in the mortgage to your co-mortgagees by wavy of 


preparation for going to Michigan to take the title to Mr. Oliver’s 
property ¢ : 3 

A. When I started for Michigan I didn’t know that I had taken 
any title to his property? 

Q. Did you make that transfer by way of preparation so that you 
might take the title to Mr. Oliver’s property ? 

A. Well, I could not say as to how that was; I made the transfer 
and went up there; whether I made it for that purpose—it is a long 
time avo—|] could not say that I did; I could not Say that I made it 
specially for that purpose. oe 

(). Had you any other motive for the transfer of this one-third 
interest to your co-mortgagees than that; 1f so, what other motive? 

“A. Well, I cannot say now just how I came to make that transfer; 
I know it was made—the sale—some seven or eight vears ago. 

(. Don’t you remember that you went to an attorney and received 
legal advice, that In order to ‘take the title to Mr. Oliver’s property 
from him you must make a transfer of your interest as mortgagee 
in the mortgage upon the property 

A. I recollect that we went to an attorney and had a paper exe- 
cuted ; what the talk was I could not say now; I can’t remember 
the conversation, I can’t remember what I asked him, | 

Q. Didn’t you testify in suit No. 1408-in this court that you made 
that transfer of your interest in that mortgage under legal advice 
and with reference to taking the title to Mr. Oliver’s property ? 

A. I don’t know as to the number; I remember of giving testi- 
mony in a suit in the matter of a cross-bill, and if I testified so, 
then probabiy it was so, whatever I said then; I can’t remember 
what I said then; I can’t remember what the transactions were at 
that time any further than I have a recollection the transfer was 
made. 

Q. Why was not the transfer of your one-third interest to your 

co-mortgagees acknowledged on the day of its date and rec- 
396 orded? Why was it not acknowledged and recorded ? 

A. I don’t know anything about it. I don’t know but it 
was acknowledged on the day of its date. I could not say without 
seeing the instrument. I don’t know but it was. I don’t know 
whether it was recorded or not. I have never seen the instrument 
since, | know, but it was recorded within a week. I could not say, 
7 ie | don’t know. 

Do you remember the date of. your going to Mic ‘higan ? 

re [ think ] recollect it was on the 2nd day of Sept., 1868. 
About the time of the transfer, you mean? That was about the 
2nd day of Se pl , LSOS. 

(). Don’t you remember that the assignment of your interest 


Clea © ean, a li ltl 


sideration * 


an anew Te LS ae 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 279 


the mortgage was not. made until the 15th day of Nove., and not 
recorded until the next Jan. ? 

A. My interest in the Hunt and Eschleman mortgage ? 

(). Yes, si 

A. I should Say that that was not correct at all, so far as the ac- 
knowledgment is concerned. I should say.the acknowledgment was 
made the same day it was executed—the same day 1t was made— 
the same day. 

@. When you took the title to Oliver’s property did he receive 
any consideration from you of any kind ? 

A. Did mae & Robinson ‘ 

J. Yes, si 
A. No, ie [don’t think he did. 

(). When was the title transferred to you? 

A. I don’t think he did any further than the consideration that 
[ should—no—no moneyed consideration ; no further than that I 
took it for his benefit. 

(). When was the transfer made; when was the title passed, the 
title of Oliver’s property passed to you ? 

A. The pape rs—let me see—the papers were left for record in the 
Alpena clerk’s office the next day after the acknowledgment; the 
same day, at night or the next morning. 

®. Was that the same day you arrived in Mich.? 

A. No. 

®. How long after? 

A. I was there three or four days, as | remember it, and the pa- 
pers were executed the last day that I stayed there and acknowl- 
edged, and I think we started that night for Alpena, to take the 
boat the next morning. 

Q. Did the transfer comprise all of Mr. Oliver’s property ? 

A. I don’t know. 

(. So far as you did know ? 

A. I don’t know whether he owned any a at the time. I did 
not look at the papers. He was doing that business. I had noth- 
ing to do with it. He got me up there. 

(). Did you know whether it was your intention to receive the 
transfer of the whole property ? 

A. My intention was to let him do as he wanted to. 

Q. Did you have interest enough to look at the papers ? 

A. No, sir; I don’t think I looked at the papers at all. 

(). Did you subsequently transfer : all you received to Haines and 
Ranney ? 

A. No,sir; I transferred to Robinson, Haines,and Ranney 
397 certain interesis according to a stipulation and arrangement 
that Oliver and I consumated here with them. 

@. Did those who purchased from you pay to Mr. Oliver any con- 


, 


A. I think they did not pay him anything—claimed that the 


claims against the property covered all it was worth. 


(). Did those who purchased from you pay any of the claims 


against the property ? 
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A. I presume they paid a good many of those claims. 

(). Name one they paid. 

A. Well, I think they paid, on the book, a member of the firm 
after that time, or previous and during that time. I think their 
books show there was twenty-five thousand dollars of Robinson and 
Oliver's liabilities paid, outside liabilities, against the firm of Oliver 
and Robinson and Oliver. The books show about $25,000. 

(). How many weeks after these people purchased from you did 
you become a partner with them ? 

A. I think what is called the Devil riveragreement was executed— 
[ cannot remember the dated of it. I think it was about the last of 
Septem ber or the first of Oct., and I became a partner in the Jan. 
following, some time. 3 

(). You did not transfer the title to these people, however, until 
after the lapse of 50 days, did you? 

A. No; I offered to do it within 30 days. It ran along some time 
afterwards before it was done. 

Then you sold Oliver's property to Robinson, Haines and 
Ranney some time in Noy., did you not? 

A. I agreed to sell some time in the last of Sept. or the first of 
October, as I remember, with a stipulation that the sale should not 
be consummated under the advice of Oliver; certain interests in Oli- 
ver’s property was turned over. -I turned over certain interests that 
it was stipulated I should; some time after the expiration of 30 days 
stepped out. 


() Xou say you stepped oat; you stepped in again in Jan., did 


). 
you not, and became a member of the firm? 

A. Yow SIV. 

@. You became a member of the firm. Who bought the Oliver 
property Ai you? 


A. They bought from me as Oliver’s representative. 
When you stepped into that firm in Jan., did you pay anything 
to go into it? =Did you put in any capital ? 
A. Yes, sir; some. 
). How much? 
\. Some money—I forget now how much. I put in some consid- 
erable money. | think it was—— | 
Q. Mr. Cunningham, I don’t want your thoughts. I want to know 
what you did. | 
A. That is what I think. 


(). Did you em S1LOO in? 
A. fh peng firm ? 
(). Yes, s 
a T should think so. I should think I did. I should think 
398 I put in quite a sum of money, but I could not tell now. 


(). What were the terms of your entry into that firm ¢ 


—e 


A. The terms were that I should come in as they were in, subject 
to the encumbrances upon the property. 


Q. Were any written terms prepared ? 
A. Yes, sir; I think there were. 
Q. Will you produce a copy of those written torms? 


re 
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GARRETT 


A. I don’t know whev are now. 

(). Do you decline to produce A copy? 

A.. I don’t decline, but if my counsel advises me to and I can find 
them I will do it. 

@. Will you make a search ? 

A. [ will; and if I find them and my counsel advises me to I will 
produce them. | 


Mr. Russert: I hereby demand a copy of those written terms 
upon which vou entered into that partnership. 


Q. Was the name of that partnership Cunningham, Robinson 
Haines and Co.? 

A. Yes, sir. 

(). Who was the COMpPany ¢ 

A. P. M. Ranney. 

Q. [las that concern continued along and operated that property 
r since ¢ 
A. It continued alone. 

i. Is that coneern still In existence ? 

\. No, sir. 

Q When did it come to an end? 

A. I think in Jan., 1875. 

(). Was there ever any accounting had between the members 
of 1%? | 

A. No, sir; there was an agreement for an accounting which has 
never been had yet. ? 

(). There was a mill burned, and a man by the name of Sanborn 
put up a mill. Did that concern sell the stumpage upon the prop- 
erty; and, if so, to whom ? 

A. I sold for the company the balance of the timber left on what 
are called the inside Preston lands, 28 and a. 

®. To whom did you sell ? 

A. Lsold.to Merrick, Fowler & Lyons. 
(). At what price ? 
A. There was a lumping made of it; I forgot; [think the stump- 


age on those lands amounted to about—my recollection is they 
amounted to about forty—I would say 12 or 14 thousand dollars; 


l 
[ think from 12 to 14 thousand dollars. 

©. What obligations did you take from Merrick & Lyon? 

A. Took their notes. : 

(). Payable to whose order ? 

A. The notes were all made payable to the order of Garret B. 
Hunt, I think, with the understanding that there should be a settle- 
ment and division of the paper. 

). Were they not made payable to the order of Hunt and Eschle- 
nf it 2 
A. Were the notes ? 

». Yes, sir? 

A. No, sir; I think they were not. 

(. Will you swear they were not? 
A. No; they were not. 
36—2Z14 
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. They were made payable to the order of Garret B. Hunt alone? 
A. Yes, sir. 
ae OY Seer es ee ee ee es 
J. 148 Garret b. Unt your fatoner-1n-law : 
399 A. Yes, sir. 
@. What was the reason of making those notes payable to 
the order of Garret B. Hunt if the property belonged to Cunningham, 


> as : » 2% +) 
Robinson. Haines rar ss 


ee ‘ »# a f " , _ 4 (". 2 = . ] . . > - - 47 ™ 
A. soid a Certain amount oF tlmoper to the same parties ; bie y 
ue ee) ae ee Rg RIT, ER. OU eee ge 2 ee on eee cot 
bought It 10] one lumbering tract. and It Was al made so: al was all 
PN ] ' +h). > 1X ais ah ] h 11) ] i<~¢ . linn 43 ‘ + : ld } nr 7 ] t 
made that wav, with the understanding that 1t cout e ehnaorsed 
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i 


without over after paying for th ‘ 


— 
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an. 
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“ 
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~ 
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- 
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puct 


rec ne 
} ] 


A 
U7) peace i 7 , PE See LE ESee:. . ' . , }? 
\). What was the motive in Nnaving tne papel made to Garret B. t. 
ry . ,] | 1 1° . . 17 ° 
A. It was don so because there had been no division at tLnat time: 
: } sins eect ; : } ase Darts ] - : , : - ] ‘ ~ 
the timber was estimated separately ; the tinvber was estimated upot 


the different parcels ; bney had made an estimate for their OWh venNe- 


Mr. Durrietp: by “they” you mean Merrrick, Fowler & Lyon? 
A. Merrick, Fowler & Lyon; they were making a lumping off of 


{ 
, BS re y . {° ¥> a ¢ : ‘ '. -. ] , +7 2 ~ + va : > 
Mr. Rt Ssl re Atte} VOU Lransterred VOU! terest cS COMWLOTTCAS Pe. 
] 4 ’ - ] Ls } 4 fs , re . 2> + - , ‘ - s > ‘ fy 
and after vou took the titie to Oliver's Property, Was 10 the result QO] 
ie transfer by you to those who purchased from you that you and 


ley became possessed of Oliver’s property without any considera- 


A. I will answer that by saying that that transfer was made in 
] 


ay ~ eo : | 
pursuance Of anh arrangement with me here by Mr. Oiiver, his 


aie x EE RES oes wait roalt xayr34 | : 
brother-in-law, Hawkins, being present, and mysell with these petr- 


oon 


P a ) eons “ae Pcie ea 
ies; this arrangement was made independent of anvthing beyond 


nt 


erwards, at their solicitation. 
and by acceding LO It, became a parther 11) the Concern. 
Did Vou take up aliy of Olive y 


[ 
that—entirely Mdependent ; and al 


er’s obligations ‘ 
A. | took up $12,000 of his paper when I bought the present 
land. 
@. What paper was it? 
A. A note that he Lave to David Preston. 
(. When did you buy the Preston lands? 
A. I should say the last of Oct. or the first of Nov., 1868; Mr. 


Oliver had a Contract with Preston | and assigned it to me, and Mr. 
Preston would not keep the contract alive after the time ran out. 


} 


(). ‘hen the whole of that was that you siImplv stepped into Oli- 
vers shoes. pal 


~ 
~ 


| the money, and took the property r 
as Suppose he would have had to have done the sale thing tO 


X 
} 


] i . 
have got the ania. 


} 1 


You simply took the contract off Oliver’s hands? 
He said he would not keep the contract alive—Preston did— 


ut he told meif | would take it within a certain time I could have 
the lands. | 

Q. Were you not subsequently substituted as a purchaser by Mr. 
oy eee a, ¥ pe 
Preston ‘ 
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that demand and press that dem: and, that whoever got that propert 
must pay the debts ? 

A. No, I think he talked that, but ee bi alterwards conceded 
with them that they should have i otha hance to do the best they 


could ; they would not bind themselves to pay the face of the claim ; 


I think that was never thoroughly talked. | 
(). Can you suggest any advantage it would be to Mr. Oliver to 
vive up the property without being relieved from paying the debts 
A. It was about such an arrangement as he had made with the 


parties in Lockport; he offered to do the same thing with Wheeler 
and Weston: it was not without a consideration: the faet was. he 


was not worth anything; this arrangement was to give these 
AQ] outside lands. 
(. Can you, as a business man, suggest anv motive that 
Mr. Oliver would have-to part with all his property without being 
relieved from his debts? 


A. He had parted with it under the obligation out against him, 
the Preston Jands and all; le kan no money; by this arrangement 
- 


he was to get that three thousand acres of the Preston lands pala 
for. 

®. He was not to be relieved from his obligations ? 
A. I supposed the obligations were against the property, except 
the Oliver & Robinson obligations, which were paid by them in good 
faith; those were all paid > much more 1 han | supposed they Were, 

Did Mr. Oliver always claim and insist that whoever took this 
property should pay his debt | 

A. No; he had a large amount of individual indebtedness that 
nothing was ever said about; it was only this matter of Oliver and 
Robinson he wanted to get oul of that snarl 

(). Under the agreement that you eall the Devil river agreement, 
which you signed and which Oliver did not sign, vou say you paid 
some $20,000 of Oliver and tobinson’s debts; did you ever have 
any settlement or accounting with Oliver and Robinson since then 
to show what you paid ” | 

A. I have only seen in that account that that amount was eharged 
as having been paid on the books of Cunningham, Robinson, Haines 
and Co. — 

Have Cunningham, Robinson, Haines & Co. and Oliver ever 
come to any accounting under the Buffalo agreement, or any other 
agreement ? 

4 No, sir; not that I am aware of. 

About how much p ee y did Cunningham, Robinson, Haines 
WX Go, handle during the time of their existence, from Jan., 1869, to 
Jan., 1875; what was the aggregate of their business ? 

A. Well, I eould not tell. | 

(). Did it extend to the hundreds of thousands % 

A. I should judge that we sent a couple of hundred thousand dol- 
lars from here to Ossineke; I should think that the Co. did. 

And you say the company never has had any accounting 
among its individual members? 


: 3 No, SIP. 


| 
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(. And you say it has never had any accounting with Oliver and 
Robinson, or with Oliver? 
- No, sir; I think not, to my knowledge. 
Did you doa Sari! after vou signed the Buffalo agreement 
whieh were not called for by the Buffalo agreement ‘ 
A. We did. | 
(). Sup you individually ; for instance, did you convey a lot of 


bv the so-eal] ed B u ffalo 


lands Oliver not re quire id to be conveved 
agree meat? 

A. | understood I was doing that in pursuance of the buffalo 
agreement in good faith. 

(). Is there anything in the buffalo agreement about your convey- 
ing those lands? 
A. Well, I think Mr. Oliver was owing his brother-in-law, Haw 
kins, and Hawkins was anxious to get his pay, on he had a sort of 

an agreement, a private matter between him and Oliver, that 
1? these lands should be dleeded LO Oliver. Or whoever he might 
ask them to be deeded to; that is my recollection ; whoever 
he might stipulate; Hawkins wanted I should deed those to Hunt 
before he got his pay, but before these lands were deeded to Oliver 
[ met Hawkins, and I think Oliver: but I am not sure about meet- 
ing Oliver; I don’t know but he wrote me; I guess, upon reflection, 
he did, asking for the title LO the lands: knowlne how Hawkins felt 
about it I asked him what I should do, and Hawkins consented that 
if might be done: | don’t know whether | LAaAVeE him the deeds Or 
sent them; I think Oliver was here: | am not sure about that; it is 
along time ago. 
(. What did you agree to do with the Corby lands outside? 


— 
< 


) 


Objected to, because the Buffalo agreement is in writing, and is 
the best evidence. 


A. I made no agreement other than what the Buffalo agreement 
provides for at that time. 

The C. Haines mortgage was referred to in the Bi oe agree- 
ment. Do you know,as a matter of fact, whether or not that agree- 
ment had been assigned the day before the Buffalo agre meee to one 
lielmer? 

A. I don’t know anything about ft. | don’t think I ever saw 


the aes it | knew by the talk between Oliver and Mr. Hain 
that there was such a mortgage. | me t think that I ever saw it or 


asic anything about the assignment. 

(). You sav that Oliver was not here when the buffalo agreement 
was signed, but that Hawkins was left here by him. What do you 
know about that? 

A. I mean that Hawkins, as his brother-in-law and as a ereditor 
of Oliver’s, went with him to Michigan. He was with him right 
around, and anything of this kind he Calne here LO see about : and 
when he went away he was advising—Oliver was advising with him 
and he with Oliver—with regard to their matter. When Oliver went 
away he stayed. 
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Q. Did he have any power of attorney from Mr. Oliver to act for 
bim? 

A. I don’t know whether he did or not. 

Q. Do you claim that a man’s brother-in-law and creditor has any 
power tO represent him? 

A. Well, | am not mueh of a lawye rr. 
@. I know; but as a business man do you claim that? 

] 


). 

a. 3 ae know anything about that. I suppose that the relation- 
ship made Oliver ve confidence in Hawkins. and Hawkins wanted 
to do a he eould by him. 


Q. If you posuere chess that Mr. Hawkins represented Mr. Oliver, 
why did you not require him to sign the buffalo agreement as and 
for Oliver? , 

A. I did not understand at the time that it was necessary for either 
of them tosign it. They were acting with me when I made the trans- 
fer of all J had; and if it was done with their sanction, that was all 


that Was hecessary. 
1d Eschelman present at the conferences that took 


. Were Hunt ai 
place prapr to the Buffalo. agreement? 

A. I don’t think I ever met em " anv conference. I don’t 
know that I ever met Hunt and Eschelman together with Oliver, 


but I did meet with Olivér and sa seeeadl times In the summer 
of 1868. 
Mr. Durrietp: After the conveyance to you by Oliver? 
408 A. No, before that Oliver was here and spent a good deal 
of time — Hunt's and some at my house, telling the situa- 
tion of ‘is affairs,that he had got an extension, and so on. 

Mr. Durrietp: The question is whether Hunt and Eschelman 
and Hunt were present at the conference which terminated in the 

suffalo me Povey. 

A. Well, there was but one conference so far as the Buffa 
ment was itt | think we were two or three days about that 
Buffalo agreement, and I think they were here during that time, 
aud they were here or Hunt was here at the time Oliver brought 
Wheeler and Wesson here. I remember Hunt was here then and 
talked with Wheeler & Wesson 

(). Were they not present in the room where the discussion took 
place which resulted in the draft of that agreement ? 

A. I don’t know as they were in Williams’ office at all; they were 
in my office and out; they were at my office and at the a 
House, 1: remember, and they were also here when Wheeler an 


] 


IO ALTee- 


Wesson were here. : | 

(. Did not Hunt and Eschleman part icipate in and advise about 
the conference which terminated in the draft of the Buffalo agree- 
ment? 3 

A. A part of the Hunt and Eschelman mortgage was past due. 

Mr. DurrreLp: You had better answer the question directly and 
not digress. 

A. I don’t think they advised about it. 
Did they wot participate in the conference which resulted 
In it? : 
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A. They were present; they were there at my office during that 
time, but I don’t know that they participated in any way in making 
any terms, as far as the Buffalo agreement was concerned ; I don’t 
know that they did; they had a mortgage interest, and I think 
consulted about that. 

(). As you signed that Buffalo agreement why did you not under- 
take to carry it out by making the payments and conveyances which 
according to its terms were to be made at once ? 

A. Well, I made that agreement. As Mr. Oliver it was Oliver's 
business to follow that up; whatever Oliver asked 
if did: ] had nothing tO do ahy further. 


: } } 
be done avout 


(). Did you consider that you were identified with Oliver and 
Oliver with you so that. you were the same persons In making that 


agreement ¢ | 7 
ry} > i] : ce P ] | Pr oe 
A. rhe sale. In making Loe transter it mad Lie trahsrer Nol 
same as him beeause | made it without preyuaice to m1\ self In any 
Way. 
~ ) os 7 . er 
(). As a business man don’t you consider It would have been an 
7 , . . 1* 
advantage to you to have had a writing between Mr. Oliver and you 
on the subj ject 
] : : : a | ' een Fee = 
A. : have ee too much business in that way. I might have 
had « I: ror) what have Gone SINCe | alin SOrry' ltl ala Nol neve 
(). Did you have any writing between you and Mr. Oliver what- 
‘ ’ “4 %. = ee 
A. No, I had no agreement with him to which I signed. No, | 
+4 | eet 
lis = no agreement with him. 


] » } . 

There was no writing then of any character with reference 

] ] + + 4 " + > . sft <7 ’ ‘7 +> | t wo. 4 a" > 
either to the transiel of Oli Vers property t you or the transrer Dy 


you of that property LO those pr rsons who purchased from you, was 
404 A. There was writing from Oliver to them; a quit-claim 
deed. 


Mr. DuFFIE The question is put to you 
A. No, sir; none to — 


(). Did Mr. Oliver request that the business r ns betwe hn vou 
and him, touching the placing of this property in your hands, 
should be in writing, and did he request that such writing should be 
drawn up and signed by you and him? 

Mr. Durrie.p: Do you mean before or after the conveyance? 

.(. Both before and after the conveyance by him to you. 


A. [Le did hot before, Ce rtainly ; don’t think 

(). Don't you remember that at the office of MeMath, in Day City, 
alter the CONVEVANCE, he requested Vou tO aliow that attorney to pul 
In writing se substanee of the business relations between you an 
him touching the property 

A. I EP ie aman I think he ealled MeMath: I think Me- 
Math told me that he had requested him to do that. 

(J. Dit you explicitly decline to have any writing between you 
and Oliver touching this matter of the transfer of his property 
to you?s 


Yo 
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A. Yes, sir; I told him that should not giveanything; thet I was 
only doing it gratuitously, at Oliver’s request and solicitetion. He 
was in a bad fix: that if he wasnotsatisfied with that to take it right 
back, right. there; that I was not going to do anything to compli- 
cate Matters, to get myself In any fix. 

Q. You have testified that you did not know at the time whether 
the transfer to you included all of Oliver’s property.. Did you take 
steps to find out whether it was when you beeame a partner In thi 
firm of Cunningham, Robinson, Haines & Co.? 

A. I don’t think I did; I think at the time I took the mortgage 
that I learned—that I was-told—that the title of the lands was in 
Mr. Oliver. It seems his father was a—— 

Mr. Durrirzitp: Never mind that; answer the question. 

A. No; at that time I did not take ahhy pains to ascertain; that 
answers the question. 


Mr. Russert: The pointis this: You testified that when vou took 
the title from Mr. Oliver, and when you subsequently appeared as 
partner in the firm of Cunningham, Robinson, Haines & Co., to 
whom you had transferred the property which vou got from Oliver. 
Do you testify that at neither of those times you knew how much 
property there was? : 

A. Yes, sir; I say that I say that I didnot know how much prop- 
erty there was any farther than it was represented to me. 

(). Did you not know that in the rough that it comprised all that 
Oliver had? | | : 

A. No, sir; he had those outside Preston lands and there was 
quite a large amount of other lands that he had deeded to me that 
were not inthis Buffalo agreement. Outside lands; some in Alpena ; 
a large amount ; quite a large amount. 

(. Am I to understand that you, as a business man, took a con- 
veyance to Mr. Oliver without knowing what the conveyance 
covered ? 

A. Mr. Ontver: I can answer that shortly and say this, that 1] 


did. 


. 
e 


(. Am I to understand that you, as a business man, en- 
405 _ tered into the partnership of Cunningham, Robinson, Haines 

& Co. without knowing how much property they had ae- 
quired from Oliver through you? 

ee very carelessly did so. 

(). I should think so, if that was the fact; is that the faet? 

A. That is the fact: yes, sir. 

(. You at least knew that it covered the property which was sub- 
ject to the mortgage executed to Cunningham, Hunt and Eschel- 
man, did you not? 

A. I understood so: Ves, sir. 

®. Was your knowledge about the debts of Oliver, or Oliver and 
Robinson, as limited as it was about the property which you took 
from Mr. Oliver and conveyed to Robinson, Haines,and Ranney ? 

A. Yes, sir; it was. 
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c 
done that you did not know either the property or the debt? 

A. Yes, sir; I supposed I knew something about it; I supposed I 
knew nearly, but I was deceived. 

i Have VOU ever s1nce prepared, or had anybody else prepare, 
an inventory of the assets acquired by you from Oliver, and by you 
transferred to those who purchas d from you, or a statement of the 
debts and labilities of Oliver at that time’? 

A. A statement of the assets then in existence at the time of the 


fee &% } . _ : , i %% 
Buttalo AY TeeInelri 


— 


(). You then testify that the whole transaction Was SO earelessl vy 


? 
f" 
i 


£.C +> + ] ry | aaa " 
(JUeStION repeated to the withess. 


4 
\ No Si} 
' \W ] ] 
T ¢ ~ i i { 
(). Was the transaction, in short, this you in the first place 
i } | ' ' } i] ] | 
; ‘ } , . 
(biti Voll eeeae ‘ Ul i icliid iv iISOT] i | ii] ~ 4 \ ‘ ee Litc SCC 
! } : 
' 7 , 4 i ; 
Olid Prete ‘ UIred are C11) i t i‘ id Pildd} CYVeriie- 
, - } A . ; i i 
is Py ? i | ' -i vey 
ee SU DIT vu LU ee Lilt oe oe Yale 1) \\ ‘ ' i i d Ye LO ¢ hst 
} 


1 } ? } i] cS } aa: : . . 

Obiected to on the ground that the buttaio agreement Is 1n writ- 
ome ; 1} Tov ‘ ;? ‘ S| 7. ' t ; t Y : ’ t 

blige, AMC the substance o} the transaction Is LO VO VYVaLLICLeU irrom Lhe 


A. I did notso understand it. [understood that certain property 
that he had held subject LO obhgations was transferred to them ac- 
according to the Buffalo agreement, and aside trom that I did not 
understand anything 


i 


(). Can you name any debt or obligation of Oliver’s which those 


‘ 
1 — oe oe ee , TS ee ee a ees i] usand lollars 
WilO PUPCHASeCaG TVOH) VOU evel Pala, CXC Dt the bthousali adoiiars 


' 
Which you sav you pald on Is mortge@avge : 
. . . i ‘ < 
ry SS (NG) ' a a . 3 oi. } 
A "Pi S29 O00 | — SUpposea to have been paid, either by them— 
} . } ; > he ‘ “5 pat s ‘ : ] ; > > s ’ > a 
that is, by Robinson, C. EHlaines & Co.. or by ¢ uUnnIinegham, Robin- 


son, Haines & Co. 
(). ‘Those were partnership debts of Oliver and Robinson, were 
they, which VOU HOW refer LO: | 

A. Yes, sir; [ supposed them to be. 

(). Were any of the Individual debts of Oliver ever taken up by 
you or by Cunningham, Robinson, Haines & Co., except the $1,000 
which VOU say Vou paid O}) the Hill mortgage ¢ 
A. I took 512,000 of his notes. | 
(. But you took the property 

A. I got the property from Preston at the same time which he had 
held the eontract for; did not then hold it. 
| ing with Hunt and Eschle- 


+) 


406 Mr. DurFrieLp: As to what 
A. I have had deal-. with them and accounting. 


Objected to. 


Q. I will limit it; have you ever had any accounting with Hunt 
and Eschleéman as to payments by them to. you of your interest 
on the $50,000 mortgage, the Oliver mortgage, upon Oliver’s prop- 


4 


a 


erty | 


: pee hia, s03 Pi i 9 e hie Oe ae 
<i dietetic ; : sine wrnonl Whe a RAPS cy a 
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A. I think not a full accounting of that; I think not; had a good 
deal of deal- with them. 

(. Have vou ever had any accounting at all? 

A. have had moneys of them, \W ich Were understood LO be 
applic d on that. 

(). Have you ever, up to this date, Aug., 1877, had any account- 


ing.at all, specifically, as to your Interest in the $30,000 mortgage 


with Hunt and Esechleman ? 
A. don't remember that there has ever been sel apart speclfi- 
cally, settled in full; it has been talked of in our transaction. 
(). Don’t you know what the word accounting means? 
re V lI, suppose do. | 
©. Now I ask you, have you up to August, 1877, ever had any 


] 
i 


accounting with Flunt and Ischleman upon the specific and par- 
ticular subject of your interest with them jointly in the Oliver mort- 
eage of $35,000? : | 

A. Well, as I understand the term, I have not had a full acecount- 
Ing 


(). Have you had any accounting at all, specifically, upon that 
subject ? 

A. Yes, sir. 

Q. What? 

A. I eannot tell you just what that accounting has been; I have 
had an accounting, but I don’t think there has ever been a full 
accounting. 


; ] a itvan at ] _" >a XY » TAT 1 
(). Have they ever paid you one dollar as and for your joint inter- 


i* f 


+} 


est in the Oliver mortgage 

A. I think so. 

(. Name any particular sum, and when it was made and set apart 
as and for your joint interest in the Oliver $35,000 mortgage; name 
the day and sum. | 

A. So large a business has been done that I could not do that; | 
have had money, and have understood that it was to be applied Ol} 
that. 

Q. Have you ever had anything in writing upon that subject at 
all? | 

A. No, sir; I think not. , 

Q. Do you understand that a man can have an accounting upon 
such a subject as that without a writing? 

A. Yes, sir; I do. 


@. Are you able to name any sum or any time when any verba 


cA — 


| 


accounting took place. 

A. No, sir; it has been a long time; that was a long time ago; | 
cannot tell when it was nor the amount. | 

(. Is not the whole matter of your undivided one-third interest 
In the Hunt and Eschieman $35,000 mortgage against the Oliver 
property on this day still unsettled ? | 

A. Not the whole interest, but it is unsettled: it has never been 
brought to a full settlement that I remember of. 

Q. What is the object of leaving all these pecuniary inter- 

407 ~~ ests between you and your copartners, Robinson, Haines and 


’ 
& 


Ranney, and between you and Hunt and Eschleman, and 
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between you and Oliver, unsettled for now nearly ten years; what 
is the object of this course 7 

A. So tar ra the Oliver and Robinson matter Is econeerned, and 
the Cunningham, Robinson, Haines & Co. matter is concerned, the 
first matter has never become a matter of htieation, and the other 
bnatiers should have been settl a. but have hor 

(). Can you cive any reason wl) you have neglected tO settie 

th Hunt and Eschleman for almost ten vears‘ 

A. Well, SID, that 1s about their way of doing business—kept their 
accounts—some of the men did; I guess | won’t tell; itis loose; that 
is all there 1s about it; I cannot give any reason why it should not 
hi ave bee 1} done. 

(. Have you not purposely omitted to have any accounting with 
Hunt and EKsehleman? : 

A. No, a 

@. Have you not purposely omitted to have any settlement of the 
( lneracualic im, Robinson, Haines, and Ranney matter? 

A. No: S]] ¥ | 

(). Have. vou not griceawad omitted to haveany settlement of the 
affairs of Oliver and Rol yn? 

A. No, sir; it has say a matter of litigation. 

(). Hlave you not purposely omitted to have any settlement with 
Oliver? 


A. He has never asked me for a settleme 

(). Have you ever sought any ¥ 

A. No, sir 

(). Are vou able as a business man to oLVe any plausibl reason 
for an omission to wind up any of these matters involving such 
very large pecuniary interests ? 

"eS, SIT. 

() tp a us — it. | 

A. So f the Oliver and Robinson matter 1s coneerned, you 
are well awat chat it has been a matter of litigation, so far as the 


Robinson, iT: aines, and Ranney matter 1s concerned, before they 
came to a final settlement. Differences arose which have prolonged 
and procrastinated and kept off a si ttlement of their affairs. An 
attem pt has heen made to look OVer the book and Yet al it. Hut t | ie 
matter was frustrated. 

i). \W I) bal Was your ee of Lhe interest in the firm ot Rob- 
mnson, Cunningham, Ha nes & Co.? 
A. My proportion was pan Ne 
@. What money did you pay or put into the concern to represent 


) 


*f 


2s 
one-third interest 


, 
that 
A. LT bye uocht the Presto lands, which were considered a pall Ol 


— 


the cians property ; pul In some Money , [| cannot say how 
much; I mean to say the inside Preston lands; what they eall the 
28 and 29 Preston lands. 

(). Did the firm of Cunningham, Robinson, Ha ; and Co. ad- 
vanee the $200,000, money which you say has gone pers the prop- 
erty at Ossineke since the formation of the company ? 


A. Yes, sir. 
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Q. Who had the practical charge of the interests of said company 
he 


A. George Robinson. 
108 Q. Who had the practical charge of the operations of said 
company in Buffalo? : 
A. Myself and Mr. Ranney first, and myself and Mr. Haines after- 
wards. 
©. Did Mr. Hunt engage in anv portion of the conduct of that 
business ? 
A. Not in any way In 


was ag ee aa . 
(J. Did he not vO to Michigan and purehase machinery for the 


: . om : ae = 
he world. to mv knowle 


> . e ? ra 
use of that concern at Ossineke ” 
A. I never knew of his goine there and purchasing a dol 
worth of machines. 


Tt ile . . ; ] } } 
Mr. VUFFIELD: |: rom) Vour own KNOWLeGLe 
A. I don’t know: I don’t know that he ever did anything of the 
kind | 
<111C. 
. 9 Y- Fe 4 j =a Lae Yo : ayes bee. — Yea y 
(). Did Wavnen Co., of Detroit. furnish certain machinery to Cun- 
. wir T . : 4 j . e } ; 
ningham, Robinson, Haines & Co., at Ossinel! 
, : a > ae 
 _ Yes. sir: I think they did. | 
4 " > pes mae } 4 ae . } i ae 
©. What individual went to Detroit, made the purchase, and pro- 
vided for its payment 
> : } ea Ne ia ae ] a aie 
A. Henrv M: Robinson and Calyin Haines ma i the purehase 


- 4 ' » J . ¥ ‘og. 
@. Did not Garret B. Hunt goto Detroit and engage personaily In 
Las , . ) 
that transaction 
1 } 2 om } . = Z ] j > }* ’ ' . 
A. that he did: I never knew that he did: | don’t 


“/ 


()liver’s property 
A. I don’t know. 
a5 Did you hot tell them 


& 


A. Don’t think they knew it. because I did not know it myself: 


2 


7 
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did not know that; I knew that I was going that day—if I did go 
that day; [cannot remember the circumstances, but I remember 


that about that time I did FO Up there. not knowing vad. 4 aaa 
Ing LO tale his property, though. 
. Did you not Inform them that your attorney advised vou. as a 


preparation to vour going to Michigan, to make that assignment to 


them ? 
A. No, sir: I don’t think I did 
Q. Will you swear you did not 
a have ho recolleetion of it. 
LOO Question repeated. 
[| will swear I don't think JI did. 


(J. Can you give any reason for your Making that assignment at 


, ; ; ° : . ; , 
F »} fT r») LU’ } 1 van 1A" sy)? ryeyv Ret wys is} }? Ta ’ T . , > 
A. Gon 1 KNOW IUSst HOW Wiriett PcatPoulcuial reason Cahlh PLVe ey 


34 SAD ADD «wl: eres Ate a Poa t 4 
eB Was Le SZVU UU whieh Vou Say Was #Havaneed and sent to 


Yi } 7 1] 
: } ay 
\ Chey never furnished a dollar of if 
lhe lisl tiryiny ++-°) 
@. What parties did furnish 1t% 
H ) ] | 4 + } se {° > : —— . ] 
A. i, OUWTISOT [Laan 3S WY LO -00 MUCH OT 1t Tor our own Good. 
} os ; r)> a HH = 
taf { | i ‘ . 
(). What C(Pule_hitl \ OT ¢ Lpotteil Dad 4 L] Lil 2 5 ii it J sol, cLLIIECS 
\ § vh) ‘T) 1} Vane: | } 1} 
cy {) WilCll Vou Ct ii PCLICCU ESLLIcC ass 
is} i | . ne 4. | | } > ’ ’ y 
\ Phev had the concern up Lhnere WHICH ti Buttalo agreement 
myo) " "7 17 +? } Jy Livlata ‘ 
Lic lilcs \\ { j 7 Genes > ‘ | i ch hl LIitivCs 
(). lad \ nV CApPltai Il MoO 
. 1 17 ’ } } } } } ° 
, | ¢ ' j i 1cy > . i> 
iA Well ili ba tonal eeteres \ Gate \\ SS Pci 1h) Ligh? irom Lili 
TO bitryie 
1] cb 4r\c7¢\ 7 } j 
() \\ iS Hot all ol that SZUUUUU si ae ssues OT tli prope ty 
+ 
} «) 
relnvested 
\. No, sit 
. } 
" , ; * }\ ’ } . 
() Wi propor O] VAS tn Issue Lilt Prop rtion Yreln- 
? 
Vested 
4 i dll ; oe 4 ] 4 \ : ial > ai “ae , : 
“A. [| could not sav as to that. We wer runnines mh Eeonnection 
ke ] ] 
With that a vard het an OUVING 1) n Saginaw ana thie 
‘ , 
money Wwe Sot, all We COuUId Pake nd Scrape ve sent there 
| ] ‘ Sere ? ’ } ‘ t i ) 
(J PIC YUU ra | tVealt C OU! LJ] y 4 l ‘a Vat | Lia cLIi\ 2 I Loi 
S70) COVE) 7 


a | think did eonsiderable. 
©). How much ? 
A. | eannot tell you how. 
(). Did Robinson, out of his private means, advance any of that 
S?POU0 000 ? , : 


; y Ase. i: 
their private means to carry on the business there 
' ree ; x oe oe ae ‘s.. ek 2 ee sal e . ee : , 
(). To your knowledge, did Robinson, out of his private means, 
} 
i 


A. No, sir; not to my knowledge. I supposed he did at the 


time. As I say, we never had any accounting. 
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Q. Did Hat 


SZOO OOD ? 


ce Te j 
A. COULG NOt 


Q. Did Ran 
SZ2OO OOO ? 


A. I would s: 


parthers 1 bus! 


1 


advanced, toge 
. 4 


advancing of y 
A. Yes Sir 
©. When an 


i¢ 
a 


ae! Out { 


») 
Bs 
} 
tel] VO 


erence a 
our priva 
] x ) 
i where 


yf his 
Wd. Dut 
f hi 
a 121s 
faines 
:, 
ner \ 
Pe ? 
i i ; 
. to the 
be mea 


' 


ET AL. VS. I 


MAAVID D. OLIVER 


— 
~ 
= 

— 
—) 
—s 

2 
r 
~— 
— 
— 
— 
7 
a 
ae 
— 
~ 
~ 


ns. advance anv. ofl 


ar the larger proportion of the S2ZOO.Q00 
i 5 
. 7 ? | ° i? , ° 
110) referred to simply the earnings of the property relnveste 
j Cc i ‘ 
| \ ‘1 , ‘ 1} - Ty ry | 2? 2 )* ’ | f, at } ye | ¢] ~s 6 l br 1] P 
A Wwe wer MVING LUINVEeLP MNANUTACLUrea LNeLPre ANG YDrouU?sg 
<a - == | ee ] ‘ - : i. — 
here and sold, and it went right into the lumber transactions her 
, | : & e | } } . . ] 
never any separate account kept, and the lumber brought from ther 
La ) } t {* | 177 ; . } ' ] } 
and SOLU Db AINeG a prc P O1 the Tunas of the firm ere sed 1h axe 
Saeed - oF 
We GAVaits 
, P ] 
(Juestion repeated to the withess Pleas answer t MuUeStIon,. v¢ 
Or hho 
1 . 4 ] 
A. I should presume that more than half of it was 
mt : | , ; ) 
(). Was not more than two-thirds * 
4 ] ° ' - ’ ’ Bin ai ti” i } ‘ ? ] . ] , " 
AA. | qont believe more than two-thirds | qgohnt KhHOW Out bthel 
; ; 
Lis hi biel Ve ey) 
' Ly i ee ] i ‘ 
(J. Was not more than three-quarters 7? 
XT } 
\. No, sir; 1 should say not. 
‘ | ] } : : . T> ] “ { ‘ ] 
() Pid the concern of ! UnnNIWNehAaM, INODINSON, Haines & Co. have 
7+} ; } a } ’ ] ; } } } } | ro 
cl lal Datance sheets prepared, or semi-annual, orf Quarterly 
7 i | +7 € Oe im 7 ’ ss ] \. ] } 
\ | blillik bel WilS CO]) thy first veal x [ think Lnhat was all ane 
] ] ] ] 
was done; [| think that was so. 
. is, oe -—_ . ty : } ] . . 
J). Did vou, trom time to time, go trom Buffalo to Ossine ke after 
i] : : ~ wi eaaae 7 » ; = , 
the formation of the partnership of Cunningham, Robinson, Haines 
i j ‘ 
4 i ] saa 4 4 ’ . : 6 ae } a ~) 
W OO.. to 1OOK 1NtOo The Condition of} affairs ther r 
\ | hint | . os rT t+} 4 ry? P i¢+ hy ’ ’ > ] > nek 
i  BAIZIIR. 2 WELL tikice tiiiics epner twice ol Lire LIINeS. 
4° | , } 4 i 7 . Y ——_ . . 
(). Sinee the dissolution of the firm in Jan., 1875, which vou ceive 
’ } 4 } | } , ° ? Pe -) , ie 
as tne date, WDo has deen 1Nn Chara OF the property | 
A 7 . 
ah ; ‘asi, iliiiaiiniddatea a | . : > . 
A. There was not very much to’ be in possession of. I think at 
. " is a } , {° - arora" ‘ , - 
that time I was}in]| charge of a portion of it: Geo. Robinsonin charge 
‘ 4] ‘ : ; - < 
OT a portion Of }t—the personal property—not all disposed of then. 
: } +. " , ; we ‘> ¢ j : a , ets 
() Did you testifv in ease number ] fOS. in this court. in ehan- 
“ane ' { : 7K nf —n | » all ro ¢ 
Ccery, al the DOLtLOM OF pac 210 OF the printed record. as follows: 
‘ ] : ce ? ’ : { P "s ‘ es 
When you received the transfer of Oliver’s pi 
¥s 
(] 


id Vou 


iIncumbrances Ol} sal 


} 


i { 


c 


| pr | PTT 


pay him 


any 


\ 


& abr 


seks ee. 
Wwe oO did 


l you pay 


‘uperty or at any time 
you pay any liens or 
ally of his iIndebted- 


w 


ak 


ak 


} } - i a J Po ; . 
knowledge. | Q. | Did they at that tlme procure Lhe assignment of 
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ness of any kind? A. At:the time Oliver made the transfer I paid 


: DR REE . ] aia ; } : ] , 
hina nothing ; since that time | nave IWAHeCd JTITIN small sums ol] 


money, and SOOT) atte i that tin 
INncumbranees, or pay any -of 


you so testify 


©. Ll did not pay any sueh liens or 


Ms ImMadebtedhess OT ANV KINA: did 


, . ; , ) ] | . } 
+ 7 $—, + | eu es . 4 4 oQ jn Arn 
| testined to the whole of that: | bDre- 


wee 
- 
—| 
— 
as 
— 
a 
—) 
a. 
f 
—) 
— 
— 
od 
— 
—~ 
~— 
- 
—) 
— 


sume | did. 

(). Did you further testify on the LOP of Page 277, 1n said suit 
“ Have Robinson, Haines,and Ranney, to whom you tranferred Oli- 
vers property, Or has the firm of Cunningham, Kobinson, Hlaines 
and Ranney, ever paid Oliver anything for the property, or anv liens 
or Incumbrances upon said property, or taxes or State or county 
charges upon it, or any of Oliver’s indebtedness? A. I do not know 


, ] {’- 2% . " eye es e+ ie 1) Ls 2 £y ‘ . 7 > : ‘ 
aS Did vou further testi Did hmOvUIMSON, Hames, and Ranney. 


4 
‘Cunningham. Robinson. Haines, and Ranney. enter into poss 
QO] WnbINehnamM, MOV MSON, ilnes, Ad NManneVv, euter Into DOSSeS- 
Cy ? at t} , 2h & .? rrty Ft i Os ? he YE ,)\? Vor T iz ‘ T } } t } ?) ad t thy 
LOT} pj Lilt pPPLOPCs | VoL" \ , t il {ji (| } i ct i itl rrheLaie LU) tid 
. ) ’ ‘ 7 b 
" " } ‘ + + } + y l] ' . j h: vat 
former parties \. I suppose that Robins Klaines, and Ranney 
Per j ; ? ] 4 af tT) Nee 
did, and aiterwaras beable 1] } \ bd ria lh, IVODINSON, 
11 Haines, and Ranney did.” 
t | aines, and Kanney did, 
A. Yes. Si}. | SUpPPpOse s(). 1 | i] ] MLELS SO). 
.. 2 
¢ ce 4 : ] q* 
(). “Are you able to state what benefit o nsideration of any nami 
‘ j . T > } 
Or nature has aeecrued to OUllver trom ie 4 rom INODITMSON, 
| } » , ¥ {* y } }J '? ] 
Piaip SS aha Ranney ] trou) ( L| ee J ‘ iy itis 1} act Li > cLilGl 
, a | } t ' *. , ] 
Ranney, or from any of thi Prarures I ies L \ It \ Lor connected 
" } ] 
| *T \ . ma | } , » | cy ) ? »} ba os 
\'\ Lil Lies peat Ttles ll) CN har ore i‘ i}@] < i i {i ( Wile » J }) < ia l WUSSTS 
> i 
, , Fi i> : 
STOW and use OT the property Lratisterred DY Ou tO NODINSON as LITICS, 
i 
} } 4 \ | v1 4 } \ | 1? hy} | Wipe . 
ana cLihiltey i (LOL) b KTIOVW-W ven i i LAE : ( WWiict WC Tien 
?) 1c} ) 1 } ? } r ; f >| ' } , ) 
Lit ()] CALI SIU ration i any LEC] iw Le LJ iI oe ill < it seuer Ul pred 
} } — 
ties Did vou so testify 
\. | presut | atid 
d PPreSuriie La 
"ee ee eee ee ee lj 1 4] ae i 
CJ. Well. sir, do you now so tvestliyv, ANd to aii LOSE Questions ana 
| | ) 
| ] i) ; 
answers which ££ have read to you 
> 7% } - ] } ] } : : 
1’ j ‘} 4 6) | t + +) , Ss ’ ¢t i ’ +, fy} ’ , ft 4 
A. would sav at that time i bad Not seeh tiie entries in the book 
° } } Bio os ae . | : } ’ , 
which the firm paid 101 Oliver and Robinson, which | have since 
Seel} 


Ora. At the time of your conveyance to tiem, that is to those Wil 


ae . ; ps } : ee —e , lat : 
purchased irom you. aid they, that 1s the purehasers, prc that G. 
= + . ‘ “rir ¢ ' a im, NU a + |, 

R. Haines mortgage upon the property conveyed? <A. No, sir; they 
eee ? : ¥ } , a nec Bs i } i ’ ; 
didn’t LO him orto anv one eise to MV KnNOWLEeaVe. iw] wate thre \ Lt 


the time ot vour conveyance, procure the Giscnaree oT 1 
. . L 


— 


| 
mortgage made to C. R. Haines upon the lands in Erie and in 
, « : : . . . oF hy cy <« p - 
Niagara counties, in the State of N. ¥.?0 A. They did 


| 


the said mortgage to Hunt? { don't know whether they did at 


nn 


Ro) ete = Aap bea ae 


your attention to the 


296 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


Did they pay to Hunt $4,000? <A. I don't 
know that they clit ( Did they pay David Preston the sums 
due him? <A. I don’t know that they did. Q. Did they convey 
to Mr. Oliver’s nominees 600 acres of land? A. I don’t know that 
they did. Q. Did they pay any ineumbrances, subject to which you 
conveyed the property? A. I don’t know that they did. Q. Did 
they allow the property LO Le sold over and OVePr agaln for taxes ¢ 
A. ‘To my own knowledge don't know they did. (A. lave Rob- 
inson, Haines and Ranney, or their successors, been lumbering 


| 


that aw or not. —< 


) 
/. 
K 


7 : th, ee ee 
Upon that property since ubtil now, and are tiey still conduct- 
] 4 8) pace _ ry] 
ing a lumber business upon it? A. I so understand it. Q. What 


did you do with the $20,000 Robinson mortgage and 
kinds of property conveyed to vou at the time? A. I think there 


has not been anything done with the Robinson morteage, l dont 
ites . 4 x > a i* 4 ; , | ake '4 " 
KiLOW that | ever saw a {oot ol thie mMber aiter tilat. SUP pose 
" 4] } } . , ] | — 
the personal property remains upon these Unitiess destroyed DV Use 


and time.” Did you so testify ? 
A. I should think I did. 
() Do you how so testify 
‘A. That Is pretty sweeping. I cannot tell. 

(). Did you at on time know what you were testifying about, and 
testified to the truth ? 

A. Yes, sir. [ suppose I did. 


(), Did vou testityv. on page ~S4 of the same record: “ lor 


*} 


third Lilie ask “VOU how MUCH MoOonev or What SUN OL Monev VOU 


S| 

i 
’ - _ . le 7 } } ES +) 4 ] a4 ] Bi te 7 o | ’ 
paid when vou entered the firm ?- A. I don’t know that I have been 


asked how much money I paid at the time of entering the 
412 firm. At the time of entering the firm [I paid in no money. 
Since that time I have contributed money to Carry On the in- 
terests of the firm. Of miy Individual money l have aid but lit- 


] 


tle, and I have draw but little from the firm. I mean to b under- 
stood what I have done has been in an individual capacity. My 
eash account with the firm has been from five to ten thousand dol- 
lars, as hear as Cali COMe LO 11 without re ferences. W hie thre I’ | have 
paid dhny more than I have drawn out I am unable to Say. (). 
Have you ever paid in one dollar, at any time, as and for the pur- 
chase-money Ol your lite Test in the CONCerN)), and out of the funds 
coming to you from some o ess souree than the firm? <A. As I un- 


at rstand the que stion. | ha . not.” Did vou so testify by 
| oe presume I did. 
@. When you went into the frm of Cunningham, Robinson, 


Haines & | ‘o., did you or any of you r partners have any understand- 


Ing or Vel = Or written agreement ne regard to the foreclosure of 
the Cunning Hunt and Eschelman mortgage, or in regard to 


*} 


the non-forec asp and extension of the same 
A. No, sil | 
Q@. In the buffalo agreement, as printed in case No. 1408,-I call 
bottom of page of, “ said Party of the second 
part further covenants and agrees to and with the said Cunningham 
that they will, at the time of said conveyance from said Cunningham, 
release and discharge, and procure to be released, certain mortgages,” 


td wer w ¢ 


—~$~4- 


‘ 


anf oo 


— 
don . 
-” - 
ee j 
| 
oe weed | 
— 
~~} 
‘ 
‘ 
, 4 
i 
a 
mone 
‘ 
f ~ 
© peed 
J ow tT 


{ = 
~— 
; 
= —_ 
- a 
— 
—_/ ~ 
— j 
~ 


prowonat 


a 
*~ 
4 
Ya 
pa 
— 
, = 
. 
— 
f 
ow 
ra 
—_ 
~ 
—— 
a a ~~ 
| 
— 
_ = 
~s 
— 
+ a 
¥ ~ 
oe a 
— ~ 
—_ 
—_ 
= 
~ 


—_ y 
~~ wn 
— 4 
er . 
P= a 

- 
_— 4 
~ 
~ 


\ 


998 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 
he deeded it to make a new shift; I did not call it an equity of re- 
demption or anything else. | 
@. Did the mortgagees in the Cunt 
: ] 
i 


O 
ee a +t oie | - I? 
mortgage permit UNNMBMDamM, NO 


ingham, Huntand Eschleman 
nson., Haines & Co. to OO right 
forward and take the timber from the property i 


i 
)] 


< 


Objected to as irrelevant, as they could not prevent 1t. 


7 
' 


ze, I suppose they di 
other. perhaps ; | don’t 
erty. 


©. Was the interest on the Cunningham, Hunt and Eschleman 


iu 


| come on that property and some on the 
know whether they took any from that prop- 


Lud 

mortgage unpaid for several year's al that time ? 

A. I think not for several years; I should say there was but o1 
‘k; there might have been two; I should not say 


f , 


year’s interest ba 
more than one. 
(. Had Oliver ever paid more than one year’s interest on the 
mortgage? 
A. No, sir. 
(). Who were your attorneys in Detroit at that time? 
Mr. Durrietp: At what time? 
The Wirness: At which time? 
. At the time of your obtaining title from Oliver. 
A. I think I had never had any attorney business done there, ex- 
cept as Mr. Oliver took me into Mr. Duffield’s and he drew receipt 
which Mr. Oliver gave me; that is allthe attorney business I had 
done up to that time, as I remember it. 
(). Did you not employ the Messrs. Duffield to foreclose the Cun- 
ningham, Hunt and Eschleman mortgage? 
A. No, sir. | 
(). At the time Oliver made this transfer of title to you was (eo. 


4 
J. Robinson present and did he have knowledge of the transaction ? 


A. | don’t know to what extent he had knowledge, he Was al 
Ossineke and I saw him there. 


@. Did he make any objection to the transfer? 

A. No; I don’t think he did. 

@. Did you talk with him about it? | 

A. Oh, [think Mr. Oliver had me goin and see him; so they had 


no—he wanted Hawkins to be around there—for me me to go i} 
and see him: I think I did have some talk with him about it in a 
non-commiittal way. 


414 (). 1 again ask you whether any of the things which were to 


4 

be done by the purchasers from you, at the time of the convey- 

ance by you to them, were done at that time or have been at any 
time since ? 

A. I think no further than I have testified. I don’t remember 
anything else now. 

Q. I again ask you, as a business man, can you suggest any rea- 
son or motive which should prompt Oliver to transfer to you, and 
allow you to transfer to third parties, all his property, leaving him 
at the same time lable personally for all his debts ? 

A. Well, he did not transfer it all by the terms of the Buffalo 


. 
i 
i 
4] 
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agreement. I: know . as § siness man, 


7 


9 ad it was done—would not take it back. Some time 
would not take it back anyway if 
was as much of a busiriess n 

Whi Mn vou conveyed U 

ISGS, why Was that COL" 


res ond with the B 
(). 


.¢ 


A. I don’t know that 1 


hever 


‘. 


never thought of it. 


Vou KNOW that Jan 
red judgment and levied execution for 825,000, and tl 


inson sued and recovered judgment for $810,000, and 


inson, Haines and Ranney had totally failed to provid: 


i le 
two claims? . A. With regard to the Hill matter I don’t know. 
know something of what wa: e by the report, but I don’t ] 
What the amount was. Lr 
Inson claim by report.” 

A. I cannot recone) 
know that J 1c 
forec] 
was before or after is testimony 


Day lt. 


(Question repeated.) 
A. I say I don’t know about 
[ think except by repor is what 
ut an exeeutl 
closure. and that 
r the amount—costs 
and that J paid a $1,000 of — 
ecution is concerned it was som 
What I supposed was the Hill clan 
but whether I knew it then I cam 3 
called your. attention to certain things which were to be 
Vi ndees atl the time of VOUur conveyance; Why did you 
vith heir doing oS f 
| was not taking any chances in Mr. Oliver’s 
is according to Instructi 
hat time: 
Was away about the | 
talked of between US LhaAtl should olve re cleed. 
@. But that conveyance was made on the 15th of Nov., and the 


cr 


proper purchasers had not done the things which they proposed to 


e about ft 


Or Tis) 
sy cA 


| 


do, and you nevertheless did that ? 
A. I think Mr. Oliver was here; I know he came down along 
about that time; I think he was here before that transfer was made, 
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. . , > | | oa | 

10 use waiting any longer; to go on and fix the thing up. I think 
. ’ ¥ } 1 4 J 4 a 7 

he was here AI that Lime. ie was verv much elated iby 1] ‘oe |- 


wens of marble that he had hound OD) thie SC 
@. Did Mr. Oliver at any time request you to give the propert 


away if you could not sell it? 


A. He requested me to ao just what I did do You m iy Ca 
giving away. He said I had better doit; better bave the thing 
finished up. | | 

(Signed) H. S. CUNNINGHAM. 
Cross-exam ination 
Mr. Durrietp: You stated you had been acquainted with Mr. 
Oliver since 1864? 
A. I think I first saw him in 1864. 
Q. Was your first acquaintance with him connected h the sali 
of | he lane covered Vv if he lu ht ane [ose te man morteacke ¢ 
A. No; I first met him at Alpena. 
@. Was that your first business transaction with him ? 
A. That was my first business transaction with him, I think. 
(). After that, until the transfer from him to vou of the lands in 
question, did vou have any business with him ? 
A. Yes, sir. 
©. Of what nature ‘ 
A. We bought some pine lands from him. QO, you say from that 
time until the sale; you mean from the time of the tra tion ? 
i). Kron the time of the unt and leschileman ~ i to Oly er to 
his transfer to you did you have any business with him ? 
A. Yes, sir. | 
@. Of what character ? 
A. I wrote to some part les who bought Some pine land of him a 
Choboygan. 
(). When was that ? 
A. In 1867, I think. 
@. Did vou know of the Oliver and Robinson partnership—of it: 
existence? , | 
A. I knew there was Pe press nted to be such a partnership: Ud) 
derstood there was. | ! 
(). At the time ( liver made thet ransterto vou Wy hat, if anvt hing, 
did he say about the situation of that business”? | 
A. He began in June, I guess; came here and talked that the thine 
was not running right there. I don’t know that it was in June tl 
he was not getting along well with them; that they were havin: 
trouble: that they were quarreling with Jiim. and that—— 
Q. Did he sav anything about th position of the partnership as- 
sets: who had them ? ) 
A. He said that Robinson was there in possession, and took 
416 . possession, managed the business: ignored him in the 
transaction of the business. 
( /. What, if anyt hing, did he say about his ow n affairs, habilities? 
A. He reported that there were large liabilities of the concern. 
Bis 
, ~~] 
- 2 oT Te LS 


Sas 
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Q. Do you mean the liabilities against the property or his indi- 
vidual habilities [to] the firm ? 

A. He talked more particularly of the habilities of the firm, as ] 
recollect it. 

(). W hat did he Say about that ? 

A. He said there were abilities there, and large habilities that 
they had, and that the property was being handled and had no busi- 
ness In it, and he seemed very uneasy and very restless, thinking that 
the thing was all going against him. 

(. Were there any suits pending against them at that time, as he 
reported ¢ 

A. Against the firm? 

(). Or against the firm either’ | 

A. He told me he thought suits had been commenced. 

(). Before the transfer, | mean ? 
.y Ye Ss, S] r. 


eis _ op: " el aa 
. He Pave Vou a full history of his affairs and the situation, did 


) 


he, as he SI tood then f 

e\. Yes, sir; I don’t know that he did that, but I suppose he did. 
He told me that they hada large amount of abi | 
were press] hg him, and there had LOL LO be somethi no « lone, and he 


Wai nted LO se]] the } ropercty, and he Cathe here ena wanted to vet 


b-9 } rake “sh 
me—he went to Roechester—nd 11e talk ad With me, and wanted to 
' . 2s F i a oe ae ee ok 1 } > a, er 
k now ft here were any mdrties here Who would take hole i ol lt. and 
ieee: a Te. 3 ee eee wna JT intradnead 
| went with him to Charley and Jerome Pierce, and I introduced 


a bh), and he talked with them about makin cr a ee rehase. 

(). What did he finally ask you to do? | 

‘A Well, final ly the t hing Cathe pressing hot : ind mene and he 
S ald | hi: Lf Fol LO oon le UL} ) this ro; 7 hat Some Cd lis pos! {1 wit 1d LO be 
mou of — and that soon, very soon. He want 4 1 should go 
with him, and I went. 

(). Was he any more specific than that before you left ? 

A. Be lore e we left here ? 

(J. Yes, s] 

A. 3 kink he told me here—I don’t know exactly when it w: 
it seems to me In connection with his making the paper—that % 


—" 


ordered them dated back. He says: I don’t know but suits are already 
commenced, and he spoke of that in dating his papers; did not 
know but ee had been alre — commenced somewhere in Saginaw. 
(). Were } papers « lated back ? | 

A. My ce Ai 0 is they were dated back of the time | was 


i>. ] low far baek ? 
4 4 ] : | ; ] . y 
'. w | CANNOT tell without rerresnilne mV Me mor y. 


(). The papers will show when they were dated. Do you know 
when you went there ? 

\. I think-I left Buffalo the 2nd of Sept.,in the evening. 1 think 
it was the 2nd; it might have been the 3rd; I think it was either 


‘> } ? 9 } . 1 “ } } ‘> 
| i " “J ’ Te i4 f } i 17 rey VY XT yt, rye) T \ , ¥? 
ppe Zna or ora : dont think 1 was anv tater than thie >! dl. 


Q. Well, to get back again, was there any specific plan or pro- 


gramme ! 
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A. Yes, sir; I think it was only aday or two before I went, 
though. | 
417 Q. When did vou get to Ossineke; did he have any specific 
plan Or programme that he desired you to Carry out? 

A. IT think when I got there; I don’t know whether I did then ; 
but I was there a day or more before he decided upon what he would 
do; then he teld me what he had concluded to do. 

(). Was that before the papers were executed ¢ 

A. Yes, S]] J 

(. What did he tell you? 

A. He told me in view of the situation he thought he had better 
turn everything over to me. 

Q. Did he say for what purpose. 


< 


A. All bis interests; yes, sir; he said it should be done in order to 
vive him time on these claims that came on and pressed him; he 
would not have time to do anything until he did that; to gain time; 
I don’t know, but my recollection is that he said 1t would take a year 
to litigate it and ret possession of it, and he would have that time 
to operate and make a sale. 

(Q). Did he have any more specific programme than you have stated ; 
it you were to hold this title that he might turn himself ? 

A. I don’t think he did. 

@- I mean that he stated to you ? 

A. I don’t think he stated to me anything further than that; he 
| to do something for the pr sent need. 

efore VOU left Butt: alo t to be earried out 


tha 


hac 
() Between you 
A. I don’t think there wa 


bg 


(. You say before leaving Bult lalo you made your assignment of 
the Hunt and Eschleman mortgage? 

A. Yes, sir. 

(). Did Oliver have any knowledge of the assignment at the time 


of its execution r 
A. He did. 
Llow: who told him ? 


A. My recollection is that we talked it over here; that I was doing 


— 


Who are “wa? Vou talked if LO Oliver ¢ 
Yes. Sir: that is my recolleetion. 
Before you went to Ossineke with him? 


\ ae 
A. I did not go with him; my reco! ect tion Is that he went a day 


ii 


> 
ee ee 


( 


or two ahead ; he wanted to see some parties ahead; he was talking 
all that summer about selling that property; was trying to urge 


somebody here to buy the property. 
(). You say he went before you? 


A. He went before I went, yes, sir; I think he said if he was not 


at the boat at Bay City I would find him up there, or he would come 


up on the next boat. 
(). Before he left you had promised to gO Up there? 
[A.] 


Q. At the time of these deeds to you, can you state positively that 


'é 


¢* 


, 


i 
be all wild on that—the first mortgage—I may be mistaken on that. 
, 


— ee te ee eg ee i ta 
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Oliver had knowledge that you had parted with your interest in the 


Hlunt and Eschleman mortgage ” 

A. I can state that positively, as positively as anything I know as 
far back as that; it is my recollection that he had a perfect under- 
standing of it at the time: that he knew it. 

(). Mr. Russell asked you if you took that assignment with you 
for record; did you have the assignment after you executed and de- 
livered it? 

A. I have no recollection of ever having seen it since then. 
118 (). Until the time of the transfer did Oliver consult the 
records there at all. 
‘he records at Alpena, the county records ‘ 


©. Yes, sir. 


did not know that he did. 
d- id you consult the records at all? 
A. No. sIr. , 
bes Did you ever refer or ascertain the location of these various 
criptions of land in any way ? 

t.. No. S]] cs 


(J. Did y you examine the lands to see as to their value or. as to the 
kind of ~— ron them; anything of that kind? 


A. No, sir. 
~). WI 1O pul 


office for recor 


t these deeds of Oliver’s upon record ; took them to the 
1; you or Oliver ? 
A. Leould not say; we went tl 

aanded them in or [ di 


~~ 
~ 


. | 
'Q. Did you go to Alpena tog 
A. Yessir; we went to Alpena together, took the boat together, avd 
we were together all the time until we got to Day City. 

(). Can you state what incumbrances were upon these lands at the 
time of these transfers ? 

A. I stated, as I supposed: at the time, and shes ) have understood, 

t there was the Hunt and Eschleman morte 

(). State the Incumbrances vou k 

A. I knew of the Hunt and Eschleman mortgage. 

(). And how much was due on that ? 

A. $35,000 and some interest that had aceured: I don’t know how 
nuch then; I think interest had been running a httle over a year 
at that time. 

What else? 


() 
‘f 
A. From my own knowledge | don’t know that I knew of any 


_ {" re | See Fm 
how of} atthe time of the transter. 


other incumbrance except as liver told me. 


(. What other incumbrance did he mention, if any 

oe perhaps ought not to say that. lle and Geo. Haines were 
up there, and I knew they were taking a mortgage. I knew that 
wis his business. 


(. What was the amount of the mortgage? 
A. | don’t aR My reeolleetion would be S1LO.OO0. MhaV 


@. What do you mean by the first mortgage’ 


: 
; 
| 
| 
i] 
j 
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A. Well their first claim, mv recollection is now, that there was 
some gab due, and they had security for that amount. 
(). What other morigage,if any? 
A. That * all | know of. 

). All that Oliver stated? 

\. I heard from Oliver that he had received a sum of money from 
C. Haines & Co 
(). Was the amount he exe) from C. Haines & Co. secured ? 
\. I understood that was under mortgage als 
). Any other claim ? 
A. He LO ld nie he owed Wayne considerable on the mill Prop rb 
). Secured by mortgage ? 
A.. Yes, sir. 


Can you tell the amount of _ C. Haines mortgage ' 


i 
/. 
A. No. SI] ae if seemed LO me Cove a some S16,000. 
UJ. What was the extent of the Wa claim ? 
es have always had it ti sae mind that that claim Wals 
419 secured by morigage in the neighborhood of S12.000. 


Q. Any other incumbrance ? 
A. I sup poser d the Hill mortgage was on that property 


] 
it 
Yes, sir; and how large was that * 


7 


() 

: 

A. I unde -rstood it to be $3,000. 

(). Any other? Confine yourself to the mortgages and liens upon 
the property 

A. understo od th: CLI he was owlhe David Preston some s 12 QOO0— 
that is, on the lands—6,500 aeres of land was held as collateral. 


(). Are those different lands froni the lands you took up under 


). Different lands ? 
A. No, no: the vy were the same lands. 

(). Did he include those in the deed with you ? 

A. No, sir: he had a contract with Preston : he assloned the COll- 
tract to me. 

(). At that time did you know of the interest of Geo. J. Robinson 
in the lands; the quarter interest ? 

4 I think I did; I think so. 

Are those all the de bts whic 1 were reported to Vou Or that you 
Wi w of at the time of your taking the transfer, which were liens on 
the lands, to the best of your recollection ? 

A. It seems to me that he told me the property at Alpena was in- 
eumbered with a ee toa man by the name of Hardwick ; 11 
seems to me that was the name. 

Q. Was the sepals a property included in the deed ? 

\ Yes, sir: that Was dee de d to me. 
). How much was the Hardwick mortgage ? 
\. $800 or $900. | ‘ er 


a \ 


oe _ 


J. How about the taxes; any taxes outstanding at that time’ 
\. | don’t know that there were. 

J. Did he say there were? 

A. I don’t remember now that he said there was. 


i 


“? 
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Q. What was the time you telegraphed him to come In conse- 
‘e of negotiations resulting in this agreement? 
d Yes, sir. 
©. What, if anything, had you done towards making this agree- 
ment up to the time Oliver came? 
A. I had done nothing; made no proposition nor received any 


quenc 


—— 


propositions definitely, 

(). Why did Vou telegraph him to come’? | 

A. I met Mr. Haines. I don’t know as I had seen him but once 
before, and I think that was the time I paid him $25,000 for Oliver. 


rmay ’ . ry . 7 . ’ P . , 
The statement of Haines to ¢ UNnnIMNe Nam are objected to as 1rrele- 
t 
4 


vant and incompetent. 
©. You met Mr. Haines? Haines savs you have. been buying 
that property up there? 


A. Yes, Mr. Llaines said to me he Was little anx1ous about his 
matters. 

(). This is C. Haines? 

A. Yes, sIr: this was ©. Haines. 

®. ‘Well. | 7 

A. He wanted to know what I was geing to do with it, an 
him I did not know; had not decided yet. He finally wanted to 
know if the property was for sale yet. I told him it was, and then 
he began to talk about their buying 1a 

(. About whose buying it? | 

A. I think he said that Mr. Evans would take hold of it, or that 
he might take hold of it, and he was olad now that it had LOt Into 


} 


hands. so that if he made a purchase of it it would be a purchase 


orem 
| I told 


~—— Iail ich 
of it. somebody he could deal with whe would not be dodging 
121 the .matter, and seemed anxious to go on and make a pur- 


chase of the property; talked about his interest there. 
(). At that time was Geo. J. Robinson down there? 
A. No, sir; not to my knowledge. 
Q. Was he mentioned in connection with this purchase at this 


Up to the time you telegraphed Oliver to come, had Geo. J. 
inson been mentioned in connection with the purchase ? 

Not at all. 

). Do you know how Robinson got there? 

A. I don’t know anything about it; I know that he called here: 


» . 
hon." 


Came Up LO my house. 
(. Was that before Oliver came down? 

A. | am not sure about that; I think not, however; I think he 
followed Oliver down here. . 

@. Did you have any talk with Haines and Evans about a sale to 
them irrespective of Oliver? 

A. I should say there had been ; I should say— | 

Q. Before you telegraphed Oliver to come? 

A. Had I had any talk with Robinson before that ? 

@. Yes, sir. 


1° 


an 


me Hh. 
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A. No. 

Then when you telegraphed Oliver to come you had no idea 
of any sale in which Geo. J. E cmen ; was to be one of the parties } 

A. No, sir: had no such idea. 

@. Did Oliver and Hains 
purchase ? : 

A. Yes, sir; before Robinson came, I think 

(. Did you take any part in those negotiations with Haines, or 
did you leave it with Oliver? 

A. I think I did; I think |] — — with him; I think Oliver 
was here stopping at the Mansion House; I think we met, and I 
went to the Mansion House, ai d he went there, and I saw him and 
talked with him about it: talked the matter down again to sift it, 
Lo veh what the matter was. 

(Q). Did Oliver and Haines talk with each other directly or through 
VO 


e 


et together with reference to the 


I] 


L 
A. I think it was through me that the talk 
Q. At any time? 


all a, 
started ! 


a 

A. Afterwards they got together and they talke 
Was actually, between them. 
(). Before Geo. came down? 
A. I think not. 

Do you know how Geo. Robinson got into the negotiations ? 


é 
A. I don’t 


Did you do anything to.bring him in; was it at your instance 


i the matter. as 


d 

{ 
1. Not at all. 
After he Came here did Creo. 'y Robinson See (| iver at all he- 
fore this agreement ? 

A. Yes, sir. 

id he and Haines together se 


ed 


‘Olive 


Q. W nad t part did you take in these negotiations between Oliver 
and Haines and Geo. Robinson ? 

A. { don’t think I took any; I think Haines talked with Oliver, 
Haines, and Ranney; I was apart from them; 1t was to be under- 
stood by Oliver that I owned the property; that | was a go-be- 

tween. : 
A?” (J. You finally got them together where they talked with 
each other? 

A. Yes, sir. 

Q. Oliver and Hawkins with Hai id Robinson? 

A. Yes, sir. 
). Was Buffalo agreement the result of those negotiations? 

A. Yes, s | 

Q. What, if f anything, did you have to do with the details or 
terms of the Butfilo agreement ? 

A. I don’t think | had anything to do with it, only as I was made 
a mouthpiece between Oliver and Haines. They wanted to know 
if he owned the property. 

@. Were the stipulations to be performed by the purchases in 


I) 


o 
ie 


oU8 


that 
as you are concerned? 
A. Yes, $1 3 
(). Can you deseribe the lands ai 
from Oliver to you, in a 
passed to vou by those conve. 
A. Ina veneral Way, [will say that 
lands largely in 28 and 
what are called outside 
outside lands. 
boygan district, some nea 
eovered by the Hunt and 
there were 


AME. 


agreen 


Then 


ive, Lh 


le. 


The 
lortgage, al 


al} 


(). 


‘ > . 
A. Yes. s! 
Q. 
(). Did he 
A. 


Q). 


4 


Is that 


A. Yes, sir: 


I think 


What that was at the time, I do not know, a 


ient those 


iT. 


etween thi 


LV 


Dr T 
} Propel 


river property, 28 and 
outside of those towns there 


r: | dont 


CONVCY hi 


he did. 


of 


~ 


The |: 
In Aly | 
1d property there that LT de 
L now speaking of the 


YQ 


Pome were outside. 


14 miles between t 
tered through there. 


Ae | 


Be 
K1LO 


- 


11) 


all that passe 


[ think so. 


Is that all that passea 


In addition to these. what OU! 
A. I don’t know: it was in a 


[ thi 


@. Can you tell, in some 


A:<4 


supp 


() 


‘« 


A. 


the 


‘ 


in the Oliver and 


Where \ 


) Yes. sir 


agvTees | 


there 


Ose 


around there. 


the 


. Buffalo 


? 
' 


Y es. SI] 

PAOUTeCeETNEe! 
: 

ib tne tii 


. 
> ‘ + 4 . . 
Vas this ago 


c+ o 
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4 


Robin 


[I mean name them 11 
Lands that he gave me 
towns, beside | 
was two thousand acres. 
(). Did 


Preston 


hie 


i 
, i 
+ | 
Li 
Ve] 
; } 
' 
flak 


properties conveved tovou by ( liv l’ 
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The Buffalo agreement 
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H. Will 


A. Drawn up by Benjamin 
and Seneca streets. 


(). Was Oliver there ? 

A es, SIP. 

(). Did pt read over that agreement, to your knowledge ? 

A. Yes, sir. 

Q. What, if f anything, did he say about it after reading it ? 

| A. Never raised any objection to the agreement with me, or to m 
a (). Any one else in vour presence ¢ : 

A. No, sil he had I never should have signed It. 

i). Do you recolleet of Mr: Oliver’s maki Wo a quit claim deed 
those same part ies shortly after the making of the Buffalo agree- 
ment ¢ | 

A. Yes,-Si 

(J. Did that deed eover the same land that your deed did ? 

A. It was understood that it covered those or anything else he 
might have conveyed there that he omitted in giving his deserip- 

cp tions to me: anything that he might have omitted that belonged tO 
| that property. It was:in confirmation of the Buffalo agreement as 
Ll understood it, and also to cover those pieces. 


() 


“te 


ning! 


W: as that t deed rhe 
1am, Haines & Co. 
A. My ion Is that 
he left here, and the deed | GAVE Was elthe 
time Or Was ND ol executed until after: Wi 


le beto} e 


pa } 
Is he executed 


rec | leet 


+ 
Lt l 


- the time, after its being executed. 
QQ. What did you have to do with procuring Oliver to make tha 
deed ? 
A. The - naeeara f 
2 ie ¢.. ey 
A. Not anything. 
(). Did you ever have the deed in your possession ? 
A. I did not. 
é (). Do you know who Oliver gave it to? 
A. J don’t. 
(). That was executed up country, was 1t not; up North ? 
A. It was finally eceitod:t | understand it, here, by Oliver, 
and executed by Mrs. Oliver at Devil river. 
(). When did vou first know or hear that Oliver disafiirmed or re- 


d. 
pu dis ited that quit-claim deed ? 


A. Never heard that he repudiated that quit-claim deed, if you 
aa will put is In that ee ae 
| (). You have read the bill that he files in this case: have you not ¢ 
i A. | ies know that I have. 
(). Up to the time of the commencement of this suit you never 
heard that he re pudiated | this deed ? 
A. Not at all: ho, sir. 
Q. I will ask you now, as a business man, considering the amount 
of liabilities that Oliver had, the incumbrances on the prop- 
424 erty which were assumed ; the pure hases, was not the But- 
falo agreement, in your judgment, for his advantage? 


e 


DAVID 


liams 


or atter you made the deed 


the 
r° executed about 


1a ¢ 
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on the corner of Main 


to Cun- 


deed, that part, before 
the same 
delayed Some time atte 
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A. I so understood it then, and so understand it now. 
@. Under that agreement Oliver was to get all of the lands out- 
side of 28 and 29, was he not? : 


A. Yes, si 


(). As well as tl ther s covered by the Preston contract, beside 


} 7 


those which he se the t tit tle LO ! 
A. Yes, sir. | 
(). And he was to get those clear and free from incumbrance 
A. Yes, sir. Now, are you confining yourself to the Preston 
lands ? [ don’t mean that he was to get the other lands free. 


= 
< 


} 


+) 


(). I don’t know: was he* 

A. No; they were to give him the outside Preston lands; they 
had nothine to do with the other lands. 

Q. At this time you had paid the Preston contract ? 

A. Which time? 

(). At the time of 7 ‘ Buffalo agreement 

A. No, sir; at that time it was to be taken. There was the hitch. 
The contract expired, see somebody had to take care of them un- 
der that agreement. | bought them and protected the rights. 

(). Outside of 28 and 29 what incumbrances were on them ? 

A. I only know of oe Hardwick mortgage of S800 in Alpena. 
(). Was the Hill mortgage on the outside or inside lands ? 

A. I found afterwards: ‘that the Hill mortgage was on the Cheboy- 
gan property. | 

(). Was the praperty couveyed in the Buffalo a: rr ement to Robin- 
son, Haines, and Ranney actually worth the amount of the incum- 
brances outstanding against it, and the Oliver liabilities ? 

A. No, sir; they were not. The property was not worth its in 
cumbrances to carry on that business, even if there had been no 
more than there was represented to be. For the purpose of manu- 
facturing and running logs on that small river, manufacturing there, 
taking into account the quality of the timber, eae were hever 
worth the incumbrances upon them. 

Then the Buffalo agree! nent was a cood agreement for Oliver, 
was it not? 

A. I think so. I have heard him Say that he thought so. | 
think it was better, ae he thought it was better, and he would not 
— it baek if he coul 

. There is a 30-day stipulation in the Buffalo agreement. State 
why that was put ae whose benefit. x 

A. At Oliver’s request, and especially for his benefit. 

Q lor what.did he desire the 30 days? 

A, That he might further negotiate for the sale of that property. 
Was he then negotiating with somebody else‘ 

(). With whom ? 

PAL] With parties west; I don’t now remember their names. He 
had te hed with me about Patrick—I forget the other names now. 
[ think there -were other parties here, but I remember that I met 
with Oliver after the Buffalo agreement was made. Wheeler and 
Wesson met them here. It seems to ine we were here at two differ- 


ee 


« 
ed 


= 
I | 

>. 
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ent times. They were parties from this State, from Painted Post, 

and there were parties here from some other places. Wesson lived 

at Painted Post. 

(). For what purpose did you meet them ? 

A. To negotiate a sale. 

425 q. Did vou try to induce them to buy 
A. Yes, sir 

@. On what terms? 

A. Oliver offered to do the same as the Butlalo agreement stipu- 
lated; he said he did not lke the Buffalo party and he wanted to 
eet it out of their hands. 

(). Did these parties look over the lands? 

A. Wheeler had been there; Wesson had not; Wheeler had Zot 
an impression; | don’t think he had thoroughly examined the 
lands; he told me if the reports were sufficiently favorable that he 
would buy it. 


a 


The statements of outside parties are objected LO. 


. If I understand you rightly, at the time | of] the Buffalo agree- 


ment you had never seen Haines except a few times—shortly before 
the date of the agreement. 

A. I think I had never seen Haines but onee: I- knew his brother. 
who lives here. 
(). How well did vou know Geo. Robinson ? 
A. I saw himin Detroit onee, in the fall: Oliver introduced him: 
the next time I was going through Oliver sent some money by 
to him. | 

®. How well did you know Ranney ? 

A. I had never seen him up to the time of the agreement? 

QQ. At that time was thereany understanding, implied or expressed, 
between you and Haines or Robinson and Ranney, or either of them, 
‘the new firm ? 


} 
am pant” 


that you were to become a member of 
A. No, :sir. | 
Q. Or that you were to share in the purchase in any way? 
A. No, Si 


(. You did go into partnership with them in the Jan. following, 


af 


did you hot 

A. ‘Yes. SIL. 

(. Will you state how that was brought about? | 

A. Haines Saale ines tes el somebody interested with him; they 
were doing business In Lockport. 

(. Did they have a lumber-yard here. 

A. Be, e353 had no lum ber-vard then. 

Mr. RUSSELL: The statement of | faines Is objected to. 

The WITNEss: oa was a man who had a lumber-yard in 
Lockport, doing a good retail business there; they wanted to con- 
tinue the business there; didn’t want to give it Up; they were doing 
a good business there; a healthy, nice business; and this business 
made it hecessary to do ral larger business em they could do thas re; 
and as the lumber that came from tlyere would necessarily come 
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from Buffalo, it was thought best to attempt the opening of a yard 
here. 

(). Did they apply to vou? 
A. They wanted to take care of, the yard there; they didn’t want 
to leave that, and it would take both of them there to run the yard, 
and they made me a proposition to go in with them. 

(). Then the proposition first came from them—Haines and 
Ranney ? 


A. Yes, sir. 


Statements of the propositions of Haines and Ranney, | 
them tO this witne SS, ATC objected LO as INcomy tent. 
(). How did Cr Orge Robinson come into it? 
A. | suppose through -lis correspondence with Llaines and 
Ranney. 
426 (). Did you, subsequent to the Buffalo agreement and sub- 


sequent to the deeds to Robinson, Haines & Ranney, convey 


any ouside lands to Oliver ? 
A. I did. 
(). At various times ? 
A. I think only once; the only time he ever called upon me. 
@. Do you remember when that was? Did he make that ca 
( 


A. ] think he did: .ves. Sir. he did it by le tte] but thine fe 
] j ; ep ray H z ' | 
eame here and got the deeds: I think they were not forwarded to 


him: that 1s mv recollection: I think I waited to see Hawkins betore 
they Were executed. and think 1 the meantime he Calne here and 
LOI the deeds. . 

(). Was that firm of Cunningham, Robinson, Haines and Ranney 
successful ? 
A. Not very. 
). Have they paid. all their debts ? 
A. No, sir. | 
(). Have they any assets left ? 
A. No, sir: not uninecumbered assets: the inside Preston lands 
are supposed to be theirs, incumbered with the indebtedness of the 

(). Have there been difficulties in that partnership; differences 
between pariners ¢ 

A. Yes, sir. 

(). You stated that the partnership accounts of that firm, had not 
been settled ? 

A. No, sir: they have not. 

Q. Didn’t you or some of the Buffalo partners file a bill at Buffalo to 
settle those partnership accounts? | 

A. Yes, sir. ; 

(). And is that bill still pending? . 

A. Yes, sir: how far it has been moved I don’t know. 

@. Mr. Russell asked you with reference to the settlement of the 
Oliver & Robinson accounts; did you have anything to do with the 
Oliver & Robinson account ? | 


&, 
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A. No.sir: never did. any further than the firm may have had to do 
with them. never individ \ 
' } | 7 : | ‘ 
() Had Oliver ever, to yor KHOV edge, attempted to settl them ¢ 
A. No, st} 
(). Has he ever asked ) -O] tion or assistance in settling 
them 7? 
+ 
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B. 


’'S. DAVID D. OLIVER. 


(. Yes, si 


The statements of Robinson or the writings of Robinson not a part 
of the res geste of what took place at the time objected to as incom- 
petent. 


A. I] only know that it was said that he made entries upon the 
books there 

(). Did you yourself ever sce those entries ? 

A. I don’t think I ever saw those entries. 

@. What was there about putting Geo. W. Hawkins in charge up 
there? 


Objected to as not a proper cross-examination. 


A. Geo. W. Hawkins. as sald before, Was there look 
own interests with Oliver, and Mr. Oliver wanted pra ? 
instate himself in the business, and LO have somebody there tO know 
what Was going on, to look after the matters, and me, for him, to do 
something Or Say something ¥ show th; al t he Was there Or had re | rioht 
to be there to take a part ale look after matters 

. What did you do or s: yy? 

A. I said to him thet I would not tell him to go on and { 
active part there and make me responsible wider iia rt 
t would be perfectly right for him to go into the woods nad a al 
Wah and examine the Preston lands. 


‘ 


—" 
a 
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Q: What I want to get at is, did you put him in charge of vo 
interests there at Ossineke? | . 
A. My remembrance is that he wanted some man there to show 
that he had a right there to look at things. I was very guarded in 
what I did. 
125 (). What did you do or say? 

A. I could not tell you what I did say. I perhaps said 
something about it; what it was I can’t remember. J remember 
there was something of the kind hetalked about; he wanted George 
to be around there; that he himself had not been able to be around 
there, or he was not recognized there, and now he wanted somebody 
there who would be recognized. That rather put a new phase on it 
forme. It was very difheult for me to handle. I told him what- 
ever I did I would not do anvthing LO bring me in contact with the 
business. He did go into the woods as soon as I left, and as soon 
as he found out he reported to me what he found. 

(). Geo, ms Robinson did not accept you as a partner n the place 
Oliver 
A. I did not ask him to. 
). Have you the books of Cunningham, Robinson, Haines & Co.? 
\. No, sir. 
). Do you know who has? 
A. I don’t know, sir. I] “ pose Geo. Robinson has them. 
). Were they take nm away by him? 
A. Yes, sir. 


Does he allow you access to them now? 


ot 
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A. I don’t s suppose he would. He took them while they were ex- 


‘amining them; while I had an expert examining them. 
Q. Did he also take away the papers of the concern ? 
A. Yes, sir. 
(). And s rag has them ? 
A. Yes . 
(J. ff hat ae the reason | suppose that you cannot C1Ve any mor 


definite figures than you do in respect to the partnership transac- 
tions, 1s it? : 
re Yes, sir; I was not a book-keeper; that is, I know something 
about books, but I am no book-keeper ) 
 Q. Have you any memorandum of -your various capital and such 
other transactions that were entered on the firm books’? 
A. No, sir. 
) llow would the outside lands COMpPAare 1 value with the inside 
on lands? , 
/, ae have no means of knowing only trom what Mr. Oliver told 
Ine. | should judge from what he told me that ley compared favor- 
ably 1 quality and location : some right about Alpena were consid- 
ered to be valuable. ! 
(). How many acres were there outside of 28 and 29? 
A. I think about 3,800 acres. 
(). And inside? 
A. About 3,000. 
Redirect examination 

Mr. Russert: When did you have an expert examine the books 
Cunningham, Robinson, Haines & Co.” 
\. It was in the fall of 1874. 
(). Where did ee cee eatin take 
\. He was examining them at Buffal 
). What was the name of the expert 
A. His name was Boynton. 

(). What was his full name? 


x: 


place 
i 


29 A. Thomas C. Boynton. 
(). What is his address ? 


A. Lockport. 

(). Is he there now ? 

A. I suppose he is; yes, sir. 

(). What were the circumst: ines of Geo. J. Robinson’s removing 
the books from the posse ssion of the expert 

A. He removed them because he did not want the expert to ex- 
amine them, I-suppose. 

Mr. DuFFIELD: ‘The question Is what were the ecireumsta neces, NOt 
the reasons? 

A. Well. the cireumstances were that he took them and took them 


awav: took them in his possession. and . them away Rhyl him. 
(. How did he find out an expert was going through them ? 


A. He was here. 
QM. What brought him here ? 
A. He was here in the office; stopping here for awhile. 


rn  ——————  ~ 
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Mr. Durrietp: Who? George? 
A. Yes, sir. 
Mr. Russeti: In what court was the bill filed to wind 

counts of the concern ? 46 
A. I don’t know; Mr. Williams began that; how far he went with 

it, what-he did, I don’t know. 

Q. Who was the complainant in the bill? 


_—) 


ip the ae- 


. 


A. I don’t know whether anybody made the complaint but me 
I am not sure of that. 

@. Do you know there is a bill pending for that purpose * 

A. I cannot tell exactly what shape rt Is in; I know it was talked 
and the move made, and in talkin; matter over we did not know 
whether anything. could be done to push it, b | 
pose of bringing G. Robinson about, knowing his circumstances; we 
did not know, if we went to an examination, 1t wi | 
pense; and whether it developed anything or not 
sponsible. 3 

(). Was it before or after Robinson took the books from the ex 
pert ¢ 

A. Afterwards. : 

(). Will you swear that any bill was filed in any court by you to 
wind up the affairs of the firm ? 

A. I think there was; I would not swe 
was talked of, and ny recollection is that 1 
Q. Can’t you remember what court it was filed in ? 

[ could not say. 

Was it in some court in the city of Buffalo ? 
A. Yes, sir. 2 

@. About when was the bill filed ? 

A. I think it was over a year ago; perhaps fifteen months ago; | 
eould not say. : 

Q. Has any. effort been made to bring the bill to a conclusion ? 

A. I told you for what reasons tl . 
only—if we had brought it to a conclusion—whatever the result 


} 
might be, it was for the parties bringing it; we were dealing witha 
{ 


ut it Was for the pur- 


fim 
—— we ~ & 


Per 


} | 
were nad MOU Veen | 


— 


irresponsible party ; we were trying to get a settlement with Robin- 
son: if lie was not worth anything, What were Pol} x TO do 

(). Has the bill been abandon: | Ol ACCOUNT O} thi rr SpoOnslb] LItS 

of Robinson ? | 
— A480 A. It just rests there. In what shape it is I don’t know. 
(). fi sleeps? 

A. Yes, sir. 

(). You have given certain obvious reasons for your going into 
partnership with Robinson, flames and Ranney ' 
reasons Just as obvious when you sold in the middle of \ 
were when you went Into partn fos2ie OR tHe oTrTad OF gan. f 

A. No, I don’t know: the matter had not been presented: Hains 
was trying to get his brothers in: hh Tamer ne.to But- 
alo himself nd ak tall with I} I th 


™ ' Vi . A 4 il i 
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trying to get him into it and failed 
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vo into the lumber-yard, although he did t alk about it, but he de- 
cided not to do it; the thing had never 39 a8 presented to me and 
Haines is a pretty good. hand to figure up anything of that kind 
when he gets at it, and I finally came in, unfortunately. 

(). If this property was not worth more than the debts what was 
the object of your taking it? 

A. Folks go into just such things. 

(). Can you assign any motive for taking hold of the property if 
it was not worth any more than the debts ? | 

A. Well, Ll ean Say that the prope rty was not worth as much as I 
had hoped it was; did not begin to be worth as much. 

(). You did believe at the time that 1t was worth a good deal more 
than the debts? 

A. I be lieve d j t migh hs worked out in the lumber-yard here: 
It Was a good She ig independent of the mill; Mr. Haines was a 
good lumberman, he had been in the business a good many years; 
they proposed to run the mill in connection with it and represented 
that the property was in good shape and all right; represented that 
there might be some money made out of it—bringing the lumber 


< 


here and handling it here and taking it to Saginaw. 
(). In view of the favorable Se 0 and condition of the lumber 
market at that time (at the time of 1 . transactions) was it not the 


understanding of yourself and Oliver ied abae sand Ranney that 
the property was worth ve ry much more than the debts? 

A. No, Il don’t know that it was. It was considered that the busi- 
ness was organized, and it might be a if it was operated and 
— well it was like other business of that kind something 


mueht be got — of it. My idea was it would inaugurate me in the 
luimber- vard business: I had had a little ppt the year before 
and it might establish me in the lumber trade here, and I took hold of 
oe a id ho t know the disadvantage of the spina and, in faet. the 
quality the lumber there and everything conneeted with 1 eer [ 
qQuallt! Cc Lyi Vel Ie] alit Cverylhing connected wit ] it Lal 


cult ws Be learned. 


(). Did the idea that 1f would be a cood thine for you to go Into 
the lumbe 


“1 
A. Hlaines and lis brother were talking about it and I supposed 


— 


trade present itself to your mind until long afterwards ? 
; 


there Was SOTLUC prospect ot evans cong 11). 

(). Did it not oecur to you that it would be a good chance to go 
into the lumber trade at. the time Oliver first spoke of the debts of 
the property ? ; 

A. I never had any idea of taking it then; no, I don’t think I 

did: in connection with the business, as it was, I don’t know 
43] what my thoughts were with regard to it; | know it was far 

from me to take hold of it and manage it in view of its then 
unsuccessful management. 


Pay , Ce — AUT } thu te] ] |]. {’ 4 net 
XJ. Dut vou dla very SNnortly take Nold oO} ib all 


A. Well, as I say, Haines, I learned, was doing a good business, 
ya verv good lumberman, doing a 
thrifty, careful business, and when he made the proposition I began 
to consider it 


; “ee 
ahd he Was represt nted as vpeln 
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Q. Was-not Oliver’s object in transferring this propert: Barked 
pressed to vou, to pay off his personal obligations and be rid of his 
debts. Did he not say that to you when he proposed that you 
should take the title? 3 

A. I cannot Say just how it was proposed ; the idea was that he 
had come to a crisis. 

@. Do you swear that he did not say that? . 

-Never said that'to me, but he kept talking like a man ap- 
proaching a precipice; something had to be done; the Preston 
lands had to be taken care of; that the lands were worth more than 
that; he could not do anything; there must be something don 
that if the contract expired it could not be renewed. 

Did he not represent to you, and did you not beheve at the 
time, that there was a large surplus in the property over the debts ? 

A. I don’t knowas I believed that; he represented there was 
SO TL« thing 1 it: told him be fore he made the transter that cs the 
matter stood there was not adoller in it; “nowif you think you ean 
make any shift, any change, do so;” I don’t know anything, or did 
not know anything, but his representations; 1f you can make any- 
thine by turning it over and getting time, that 1s a matter for you; 
if Vou Vant to do ahy thin IF YO OV and do it and | will lel you do it: 
l won't take any re ponsibilit y in the matter. 

@. Was not that then the object of the transfer to you, and did 
you_not so understand it? 

A. He transferred everything he had there, not only this property, 
but everything else; not only the mill property, but everything 


> 
else, but 1t gave him an opportunity to tufn; he says it is a big 


thing; you cannot hurry men and push them into a thing of this 
kind : you have to let them have time to look it over and let them 
vo home and think about it; I have parties in that fix, here and 
there, talking about it, and some of them will take it; that was all 
the talk in talking with him about it along towards the last of it— 
this Buffalo arrangement; there had to be time. 
Did he not t tel] vou prey his object w: US to pay his debts and 
save the burp lus over his debt 
A. No, he did not tell me Sek his talk was to try and makea 
sale: of course [ had a right to infer that he Was doing it for his 
own advantage, that he had a right to his pay. 
Q. Did you not believe that the benefit accruing to him would be 
the surplus over t the debts ? ? | | 
A. Yes, sIr. 
~Q. Could there be any other advantage except that ? 
A. Except it was for his advantage financially to make this ar- 
rangement, do you mean; do I understand you that? 
; (). Yes, sir. 
432 A. | don’t know of anything else. 
(. How could it be to his advanta 
urplus over his debts? 
A. That is what I undertook to do. 
(). That is what you helped him to do? 
A. I helped him to make this turn. 


ige except by saving the 


iS 
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In other words, you tried to help him save the surplus after 
paying his debts? 

A. Yes, sir; if there was anything in it to save to him, and in this 
arrangement he was saving this Alpena property and the 3,500 acres 
of the Preston lands, which would be $10,000, which would make 
an ordinary man a good fortune—for reasonable men like he 
and I. 

@. Did he then expect for one moment that the Cunningham, 
Hunt, and Eschleman mortgage would be foreclosed and cut him 
out of that land? 


Objected to on the eround that the witness cannot testify as to 
What Mr. Oliver expected. 


@. Did you not lead him to believe, and did he not believe, that 
the Cunningham, Hunt, and Eschleman mortgage would not be 
foreclosed ? : 

A. I think he advised them to go right on and foreclose it after 
this transaction. 

Mr. Durrretp: Which transaction ? 

A. After the closing of this sale; I think he advised that at the 
time he was here. 


Mr. Russeit: Was there not a verbal understanding . tween you 
and Mr. Oliver, outside of what was written in the Buffalo agree- 


ment? 

A. I don’t know as I know what you refer to. 

(. I ask that general question. 

A. A verbal agreement between Mr. Oliver and I? 

The question is repeated to the witne 

A. 3 don’t know there was. 

(. Did you not make conveyances of. lands to him, which con- 
veyances were not called for by the Buffalo agreement ? 

A. ‘That was brought about in this way: He wrote me for those 
lands, which would be contrary to the Buffalo agreement, and_ I, 
knowing that he owed Hawkins, as he claimed, $2,200, would not 
do it until [ saw Hawkins and showed him his letter, and it was upon 
his request, I think, he wrote for me to make them out in blank. 
[ waited until he came here; I did not see fit to send them in blank 
befere he came down. I think he finally took the deeds from me 
here. | 

(). You did not understand there was any eall in the Buffalo 
agreement for any such transaction ? 

A. I understood that those lands belonged virtually to him, to be 
subject to his order, to his control; that is, when he asked for the 
if Hawkins was willing I did not see any objection. | 
thought, considering that part of the Buffalo agreement, they had 
no right to ask for them; they had nothing to do with t he lands. 

(). Was not the Buffalo agreement silent as to that? 

A. I don’t think it was; I think they were to be conveyed to him 
or to any person he might direct. For some reason he did not want 

them to go directly to him, or Hawkins did not; just what 
433 there was about that I don’t remember. 
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Q. How did Hawkins get those lands ? | 

A. He did not get those lands; he only had an interest in them as 
his claim might exist against Oliver, in hopes to get his money out 
of them; he talked that a good deal that summer—that he had 
everything in there and that he wanted to get his money out; 
talked that to me in the woods that winter—asked my advice; he 
said the business was running at random; was not running to his 
satisfaction at all: that he had so much in there he was alarmed. 

had always known him since he was a boy, and he wanted to know 
what he should do. 

Have you any idea what Oliver owed Hawkins ? 

A. He told me that summer he owed him $2,200. 
®. You knew nothing except by his statement? 
A. No, sir. 


(. In the assignment to you of the Preston contract, dated Sept. 
Sra, ISGS8, it is provided t that vou shall take the ner and pay thre 
claim of Preston, and convey an undivided quart the lands to 


George Robinson; did you do'that ?. 
A. That is in the assignment ? 

Q. Yes, sir; the assignment to you by Oliver of the Preston con- 
tract ; did you do that? 


A. No. 
(Q). Did you ever convey an undivi led quarter of the Preston 
lands to Robinson ? 
A. No. 
To whom did you convey ¢ 
A. I never conveyed only as collateral to the company indebted- 
pee 
The condition of the assignment was that an undivided quar- 
| Bre be conveyed to Geo. Robinson ? 
A. I never did. it. 7 
The records show that your assignment of your interest in the 
Cunningham, Hunt, and Eschleman mortgage was not recorded 
until Jan., 1869; now, you say on cross-examination that you told 
Oliver that you had made that assignment; when and where did 
you tell him and who was present ? 
A. Oh, I told him in connection with this transfer—that making 
over to me. 
(. When and where did you tell him? 
A. At Ossineke. 
(). Who was present 7 
A. I don’t know that anybody was present ; I don’t know whether 
there was or not; Hawkins might have been with us; he was with 
us a good deal. | 
@. What motive had you for telling—why did you tell him; he 
could not have asked you if he had not known anything about it; 
why did you volunteer to tell him? 
A. I will tell. you why I think I did it, if that will do you any 
gener 
(). 1 don’t think it will much, but then 
A. Thatj is the best I can do; I thought it would be interesting to 
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him to know that it was done: that the title to some of the lands 
coming to me should not wipe out any part of that mortgage; that 
it should be none the less a claim against the land: I did not un- 
derstand he held it as asort of elub to help him ; I thought he 
would be glad to know it would not affect the negotiation while 
201 ng is. that it would st it] be tl valid mortgage, alt hough the f itle 
in the land was with him; he was very much pleased with that. 


cil 
iy] * s . } ’ ] ° . ] r } ) | i} ‘ oa o aS. \ y . ‘é 
Phat was the only thing’ he had that was between him and 
134 leath. It w thead of the ( Robinson mortgage and 
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be left at the mercy of others whose hands it was in at the time, who 
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x i = 
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on hand. and six millions of logs, and the mill cutting 50,000 a day 
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v 7 ° .. pee j Y } a j = mai } j ; 1 2. m . 
A. No: LillbkK DOL. i SpCcakw rathet without the DOOK Now, but I 
? | : ] + | os : , 7 Bi } wh “) YY) ae | f° cy) ; ’ cr ‘ - : 
don’t think there was any Such amount Ol property on hand : the 
mill was not cutting d0,000 a day 


@. Did not you and Oliver acl upon the impression and under- 
standing, an In view of the fact that there was two millions of lum- 
ber on hand, six millions of logs, and that the mill was cutting 

erty was more than adequate to pay 


—) 


0,000 a day, and that the pro 

ll incwmbrances.and pay all « , 
A. I know noth Ine of what he sald, but as to the cutt Ing of 50.000 

a day, I don’t think they did. 

(). Did you not take this title from Oliver under the impression 

that the stated facts stated in the last « uestion existed 14 

A. I took it because I thought that lumber had a price; that he 


ike asale if he had time better than to run the 


thing as it Was running. 
Q. You considered it pretty clear that your taking this title would 
be an advantage to Oliver? 
[ knew that he fe ad, and he thought it would. 
Q. Did you not co-operate with him to that end? 
| know I told him as the matter stood I knew it could not be 


| 
; 
; 


It Very 


—) 


Ai. 
any worse. | 

(). Did you not co-operate with him with the impression epon his 
par that he would receive that advantage ? | 
\: He seemed to think he eould do something, of course. 
). That something was to pay his debts and save the surplus ? 
A. To get something out of it; to what extent he expected to pay 
his debts I don’t know. 
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Q. Do you perceive that any advantage has accrued to Mr. Oliver 


from these transactions ? 

A. If he could have closed up and taken care of his Preston lands 
he would be certainly so much ahead. That has never been any- 
body’s fault but his own; nobody was to blame for that; he would 


have been ahead quite a large amount; he would have had all the 


property he could have taken care of. and it would have made him 
oe - off if those Preston lands about Alpena were worth as much as 


aA 


he said they were. 
Q. Did a m, epson, Haines & Co. ever pay any int 
est on the Cunningha , Hunt, und Mschleman mortgage ? 


A. No, sir 
Did they ever dicker with Hunt and Eschleman for an exten- 
sion of time, or endeavor to prevent any foreclosure ° 
A. don't know | can’t remember. 
435 @. Did not Cunningham, Robinson, Haines & Co. imme- 
_ diately procure a foreclosure to be had on purpose? 

A. Not to my knowledge. 

a Did you individually, as a member of the firm of Cunning- 
h: Robinson, Haines & a iadeigatte to save or prevent a fore- 
a of the Cunningham, Hunt, and Eschleman mortgage 

A. I don’t know what I should have done about it. 

(. Did you ever expostulate with Mr. Hunt, your father-in-law, 
and ask him to hold on? 

A. The thine was held on pretty well. 
. Did you not endeavor to get him to hold off and let you pay 


+) 


‘3 


the interest and work it out‘ 

“¥ | don’t remember that I did. 

®. If the firm of Cunningham, Robinson, Haines & Co. was able 
to put in $200,000 worth of improvements on the property were the 
not able to pay off that mortgage? 

A. I don’t understand that. This money was not al 
improvements. It was partly put in in improvements. 
result of the lumber that Came down here. lt ought LO bring SOlDC- 
thing. It did not pay anything like the expense: 

@. You say that was the result of the eacios oy brought — 
A. When I speak of the money sent up there a portion of: was 
eross proceeds of the lumber cut, hauled, manufact 2 ti and shij eer 


i 


{ 
here; and turned over and sent back there to make repairs, and 
make addition to the mill stock, ete.,and keep the mill alive. 
©. Was it not perfectly easy for Cunningham, Robmson, Haines 


WN Co.. if they h ad hee 1) SO mind d. to have paid the interest in the 


+) 


Cunningham, ——} and Eschleman mortgage 
all the time. 


A. No, sir; they were hard up 

Q. Was not each member of the firm a man of individual capi- 
tal? | 

A. Each member of the firm had some ec: —_ when they went in 
there, but it resulted disastrously to all parties, as far as I know— 


just like lots of other men, scoope ye out. 


@. Only two-thirds of the Cunningham, Hunt, and Eschleman 


at 
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mortgage had to be paid off; one-third belonged to you; you hada 
set-off AQ inst one-third of the mortgage f 

A. No, sit 

@. Hunt and Eschleman owed you for one-third of the mort- 
gage f 

A. They owed me for one-third of the mortgage; that belonged to 
me orignally, but I had money right a tong aiter that. 2 

®. If Cunningham, Robinson, Haines & Co. had wanted to, could 
not they have paid the $35,000 mortgage and interest? 

A. No, sir; they could not; never was in shape to do it; they 
were hard up. | 

(. Did they not purposely procure the foreclosure of that mort- 


eal 


oace f 
| A. No, sir; not to my knowledge? 
(Q. Why did you qualify that—not to your knowledge ? 


A. lam speaking as a member of the firm. I say ‘ise firm did 


_ (). Did not you, Henry 8S. Cunningham, do it? 
\. No, si 
Recross-examinatio 
) 7 
136 Mr. Durrietp: At the time you went into the firm of Cun- 
or . ] ] rl 
nineham Robinson. Haines Ww ©o., vou Nave stated that thie 
} ’ i ' + | } ll hid , . 
Prope ty Wass posed to be W I) TNO] Lball- the adebvts ld you 
es a - 
not arrive at that GCONnelUuUsION iargely Trom th statements meade to 
= 1 } ] . } ‘ 
you by Mr. Oliver as to the value of the property ? 
« ee . . . 
\ yes, Sl] (iiver had told me mol \bout the property than any- 
HOCdyY ist eould (iO 
litt] ae Th fa Deemer Fee Ree vy 
Le Ton had little or no personal KNOW1CaLe the value? 


A. No, S1] 


j " v ’ hy . cy — t . . : : _ 4 } . | » 
(). ir Haines & Co. offer you a chance to get into that | partner- 


] i : } 21 a . we : cr , “a rae 
ship Unt the Vy had failed In thelr newotlatlons Ww th > Val ahidd bile 
; 
other wie 
i 
\ NO Si] 7 
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(). veTerringe DaCwK tO LNe LFaANSTeCr DY niver to you 1n se pt., L565, 

“e Fe . y z.- = , . 7 xs Pa a 

was not Oll\ sobpTect in Making that transfer, as expressed by him 
} . | " 

f thre reach oO] attachments and execution Ol 


re Mae. } ’ “e a 
(Qbyected to as pot a proper recross-examination. 


} ~ = P ;° | . | Be . en ae 
A. In substance that 1s. true, speaking of these complications ; 


] ee ; 7 ; } ] ; wala ores 
< they are. complications and matters whicn he had been staving 


e ex pected LO he sued On them 

A. Yes, cir: he said : | expect Papers are a 
[ have staved them off. 

(). Ile wanted you to take the title? 

A. Yes, S11 

(. So if he was sued on them they could not levy on this prop- 


erty ; was not that it? 


— 
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A. He said that had LO be done: he said he had LO do that-—i 


speak of these claims. Yes. sir: that was the idea. 
. q 2 } | . " 
@. Can you give any other reason of the transfer to vou of the 


title In the Way 1n which It Was mack except that he wanted the 
. 1 ns : eRe fee : i 2 om ats . ; 
title put Out OF him so that his creditors could not levy and attaeh 


nal — ' , | lain Ty : | ] 
A. I cannot give any other reason. tle wanted I should stand 


; a : ] ‘ 1 s } 
between him and them until he could make the sal 
: ri ; : + = : ] . } ] 5 + } 
(ues. Lo stand between rim a iis ¢ tors until he could 


. . XY? fe , > eae } i] 4 ,? ] i i ; ] +> " 
(. You say Oliver advised the foreclosure of the Hunt and Es- 
chelman mortgyav when , 
} } ] ’ , i | . 
A. At the time he was her ibout the time he gave me thi qUult- 


elaim deed. 
©. Who did he advise or ask to foreclose it ? 
A. Mr. Hunt; he and I were together, and he seemed vine 
towards them. 
(y. ‘Towards whom? 
A. Towards the men who had got the property. 


; 


4 eee aati AREAS. Sa ae ee ] 
(). You stated twice in your examination, I think, that the lands 
, ] | > is : : , eae {* } Do } 
you deeded to Hawkins were outside of the butiaio agreement 7? 


have not deeded any lands LO law kINs, 

Well, the lands that you — at Oliver’s request, after consulta- 
with Hawkins, I mean : 
; Yes. SIT. 

d. Were they not covered by this CiaUuse in that avreemelht 
.. Those lands were | 1 


The 


— 


A 
sf 

( 
4 


— 


(). 
K 


e 


> {4% _ 
undel the Butta O agreelen 
rat : , > ) Y 
v ; + ; \. e Ft ’ ; 
A. They were not: none of those outside ot and 29 would pass 
to them 
] 7 | } , 
J). With respec ro tne rres On Trae 7 (>1°4 p>? Vict i vou 
] - ] 4 : j , 
should COnVeY ab Da vided ‘ I I | at } \\ a hot Lfi1s 
. , t ca th. Bufi ] , 
abrogated DY the butlaio agree! 1! LVOUOITTISO] Orit 
} n : . 
\ ieaV' that ()] Vou Lf Sat } ve f l} 1 CdS i | ~ een }ory 
} , 
®. ‘That was the understand : ) 
\ S . ] } : 
} \ . F NCerSraogngegd 142) () } ( aw 1 
> \ n\ | . < Lada ‘ < I i 
, ; ' , 
() since that George hob isn Cia ed entitied 
| 1] 1\ led PAT 
LO LNIsS l] Ci] (TCC eRe res a 
— ] } 
\ \O he has never m if 1) ies Sf itied toany- 
thine under that agreement 
Me: Bcancll aa “er | 
() r. Keussel SKS Vou ) ran rto vi ) 
° j 4 ) } } } 
Oliver, there was not X DIINO! O) v 1) the other propert 
} : 
which he enumerates on Uli prernh LAJssIn ( \ \ > LIC ij { 
s 
> ; " > a + +} ] ) : ? } j 
JI pert ci! that | Hie 1]) cide nah is Gg hi j ~ T) “AtICL ¢ tj iC) t {) iVe] 
‘ } 1 , Bee 6 ,? , wy . . . ° 
ela 1) Mat They excluded Ph]tY) TPO) ally DaPrlici pation yr Possession 
in it? 
a 
_— 


and 


€~ 


\y 


i ™ pete: — : ae AS ati 


GARRETT B. HUNT ET 


A. Yes, sir. 


Re-redirect examination 


DAVID D. OLIVER. ys 


Mr. Russeit. With reference to Mr. Duftield’s last question about 

b $s cue Ve i? 28 ok eR : ‘14 
Creo Robinson excluding Wiiver, was not ali that Oliver ever said to 
’ 7 > ] 1, ’ + > — ] i i ” > ] _ . ’ + 
vou, or all that you eve Salad to about Toreclos ng that mort- 


7 
} 


onuoe, directed to the pnossibilitv 
- ) . .. 17 \: 
with Robinson. lust the same as U1) 


A. The talk that I referred 
ifter.-the thing was consumma 


} , 
een up to the marble quarry, 


wards them and wanted them pu 


) his pros] ects. 


(Sioned) 


Mr. Rt SS Hibs. alm coOIng LO 


— 
— 
— 
— 
pene 
— 
— 
—" 
— 
——>. 
a. 
— 
— 


.* - | ee . 
A. Yes. Sir. 
() Have vou been aceustome 


& 
a. \ es, SIP. 


). vi 
A. Yes, ar. 
(). How long have vou know 
A. The fall of 1867. L think 


} ° | 
' 


| ¢3 . : 
when I first vot aequainted with 


(). Did you go to Oliver's propert 


os 
< 


for what purpose ? 


— 


KK, and VOU Cal 


A. To put machinery in the mill. 


vent of vour having trouble 


, . 


5 3 an = 3 : 
nad had trouble with Robin- 


' 
it Was said by UOliver—was 
} ‘ } ] : iY ] 
Calne GOW] Nere alber he Nar 
<7 1y) 1 to 1 vind) 111 TO 
{ bho Fo L' i Villadict \ ( Lt 
ry) } oT rr 
Pirie Ul > i. 
? , | . 
f 
) 
i etl clil { < Le] | had made 
! ] } } 
+ ? : i a 
ht liter he had abandoned 


] } 
ne questions Just as they are 
A e7 ’ 
Lthe ahswers lf you want 
tr ITY) ‘ 4 ray | tha ‘ 
‘+ t ape he (nit ci Lilt cili- 
, ; iii } :¥) Y)} ) 
iN Lit? i) Pitiiis cLil( eCnoeltues 
i , ry Rp. yo 
Mia ll ciil 1d this SU { ° 
I 


July or Aug., 1 think it was, 


Devil river at that time, 


tan i athe an pata Aor Lanne sever Nowa ee as 
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®. What kind of a mill did you-want to put machinery in ? 
A. A steam mil 
(). Was there a water mill running there at that time? 


) 

). 

A. She nung running ah firs went there. 
’ ie water mill s OP] wed ? 

A. They were short-handed and aes of machinery, and 1n fact 
we wanted to get one saw frame out of her—at least the beds of the 
saw frame out of her. 

(). What did you want to do wit 
\. Put in the steam mil! | 

How much was the water mill cutting when you first went 


Nothing when I first went there. After we got the big mill 
nearly running we run her awhile. A new partner came in that 
troubled thin igs a little We were kind of set adrift, but I don’t 
know.. We didn’t have water to spare all the time in the latter 


— 


part of the summer. We had no use for big logs in the mill until 
we got to running. — would eut 18,000 or 20,000 a day—some- 
thing like that are , taking the upright and circular. We had 


a“ an we aoe fe lumber outside and edoed it down at the 
big mill after we got to running. 


< 


ee 2) ee oes 9 
(). Was the rater Miiil in good orde at that time? 
: . : 
A. No. she was not in wood order. He had a man at work at her 


i 
bv the name of John McArthur, | believe—an [ast Saginaw man. 
). Who fitted up the machinery , 
A. I did. 
). State wha 
A. That woul 
(). If you want to refresh your memory you can 


eed 
et 
~ 


-a hard thing for me to state 
look at your 
answers there. 

Mr. Durriretp: I object to the witness refreshing his memory by 
looking at the testimony. 


A. I have it here in my own book. You see this is a hard case 
for me; | have been foreman for both }) 
’ All you waht to do is to tell the \ aie 
A. I got the mill fitted up for running lumber, and Mr. Oliver 
inged his mind, and he says we will turn 1t into a shingle mill. 
| put it in order for sawing lumber, and after we got it all right for 
sawing lumber, and after we started the big mill, he says: John, 
we will turn it into a shingle. mill. What do you think of it? | 
says: I don’t know; if you have water enough to spare you can 


run in the spring and fall. Well, he says, take out the circular 
a'together and take out the upright. Then, you see, er out all 

the. machinery inside. Mr. Cunnin oli im before you came 
1839 there put in a drag-saw and put ina frame for cutting Gedar 


posts. We had t he Valentine machine there lying around in 

the big saw-mill, and [ went and examined the machine, and | 

welt to Alpena to see the Sale kind of a cutter that they Were 
using there. : 

Did you have a shingle mili there, ready to put in? 
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A. Yes. 
im (). tlh didn’t you put it in? 
A. .-™. stopped 

«). Who is H. M.? 

A. Th. M. Robinson. 


i “(). Who sent the shinele mill there ? 

A. It was there when I went there. 

4 ) 1 4] V1] eaten’ no ? 
(). How long had the water mill been running that spring *‘ 


7 
? 
I 


iv. Ellsworth Me- 


fis 

oi \ | A. I eould not Say. Was not there that spri 

ia Donald had — running here. 

| J. Wehy did it stop running ? 

' A. That is more than I ean: 

large mill, and they were s 

| Q. About how much extra time would it have taken to put in 
that shingle mill when you st 


Cal) 


oe ee 
nember. They were building. the 
} } 

hort of hands. 


ypped ts 

A. About two weeks, | think. Me and my partner had everything 
| | ready, the platform and everythi / 

¢- (). What would have been the expense of it? 

A. We had the belting and the fi: S | sent from Saginaw be- 
fore this. ‘The expenses would not have exceeded $100 or $120 
perhaps more. 

Q. What would have been the capacity of the shingle-mill when 
finished ?: 


— ’ : oye: _ 
(dpjected LO as LNCOTh pe Lent and ImMMAterIAL. 


. rru : he j } ial j | = _ = j fy, fi” . ry 
7 A. Those Valentine cutters we ecaleulated would eut from 65,000 
eas BF — em, 
to 80,000 a day, but then 1t depends a good deal upon the lumber 
5 Cul Ne VU; SS 
a i i ss , i | i = = i* +) 
() What wastive condition of that mill when you left 


'y 
A. When I left Ossineke ? 
(). Yes, sir: 

[t was destroyed, sir. 
4 (). When did you leave ? 

S70. The last ot July, beleve. 

\ lin good order for running except the shin- 


— 
a 
— 
—T 


Vas the Water 


D Niel : , : a : ae — , , : 
iJ. Vid vou put any repairs upon the water mu 
e ‘ a 3 
} Y 7 


° ; ] ] . 
\. Yes, sir; I don’t know what the flanzes and belting eost, but 
} 
; 


lue of the old mill when I left was a it So.0OO: that was the 


‘ expense, and what I thought 1t was wort! 
, () MO you include the dam 1n that dain’ 


| 
29 
A. No. 
ei much was the dam worth’? 
Without the dam the mill would not be worth anything. 


(). I know; but what was the dam worth without the mill. You 


A. It was the main dam we had then. We could do anything 
with the big mill without the dam. 
(). What was the dam worth for the use of the water? 


‘e 


A. That would be a hard matter to say. You could not build 


: Seyi ihe , : é e “ans 
| say you don’t include the dam in your estimate of the mill ? 


HAA 
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any such dam for $2,000 the-way it was banked. We had to keep 
repairing it. : 
Mr. Durrretp: The question is what it was worth. 
t+() A. You might SAY thre prop rty was worth nothing without 
tne dam bee ause W¢ h; qd to store: 1] Our logs thre re for the big 
mill. because if Was nothine but L CTeeK W had cl dam) above. 
and below that was our main dam 
(). Was that mill burned ? ; 
A. No, sir; it got afir nH 
\. When was that? 
A. We were getting the flood logs down, and the wheel was run- 
nines, alr it eaucht yr and burned thi end of the shaft and if fel] 
into the water. 
Q. Had you taken out any of the machinery before it burne 
A. Yes. Sir. 
~. What ? 
A. The cireul i? Saw ital}! 
(). Is that all? 
A. The common edger was taken out and used awhil 
©. Do you know whether shingle wood was got out in the winter 
ot 1S6S—thi darst winter you were there ? 
A. Not exactly shingle wood: we had a lot of logs that were not 
ht to run throug . thi mull, and we kept them back Gare Not put 
thie 1h) in thi new mill. 
i, What wei You doing ther in tl fall and summer of ‘67-8 
Wh L Was OUP DUSINeSS when Vou W e there 7? : 
i M lwricht 
LY ] cif) ttle bore what you d L. 
A. That winter—1867, if [Tam not mistaken—lI think 1t was In 
LSO7 In July of 1867, | think, Oliver ena ved me and Geary to 
put the machinery in the mil They had got the mill partly built 
cil a tha y had ade Me | y nd mist: Kx ¢ 1 the machinery and the 
came down from Lake Superior and asked me to go and put thi | 
m nery in. I said: If you willgive me wages enough I will go ¥ 
Geary spoke to me first, and about 2 o’clock in the afternoon I met : 
Oliver. and he says: I understand you know about machimery, and , 
“4 ' Te . ; ‘a , ves ; 
[ want you to go to Devil river and put machinery in that mill | 
said: What kind of a place is Devil river? I don't want to go toany 
such place as that. He says: We will take a sailboat this afternoon : 
and go out and look at it, and we did so, and I said: I will go and 
put in the machinery if we can agree on wages—$4.50 a day. He , 
said: I will give it to you. How long will it take to put it in? - oa 
[ said: We will get it running in Aug., and we went to work, but we Pee 
did not get it running until the 25rd of Sept. Then that fall I went 
to work on the mill—the water mill—I think it was that fall, and 
H M. Robinson and George Robinson Cahie in as partners, 
don’t know. We had a company there—the Devil River Lumber 3 
Co. I don’t know; it was difficult to tell who it belonged tO or 
which it was. I was away when it became Cunningham, Robinson, 
, Haines & Co.: I was at the Sauble for Loud & Cay. 
(). The first winter you were there did you build any buildings? 
; - . 
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How many flues boiler ? 


A. I guess they were twelve or thirteen inch flues, there wer 
eight boilers there, but we only used four; the other four were not set. 
(). What was the mill worth at that time, in the fall of 1867 


when you went there, the mill and this property that you have de- 
seribed ‘ : 
A. What property do you include, the mill, the mill property, and 


Le houses ? 


all tl 

(). neon the mill and the machinery in it? 
A. QO, say : ibout $28,000, from that to $32,000—in that neighbor- 
hood; you ee . on ul of : alteration In 


the front—swing bridges—it was all included the mill business 

ing and summer of 1868 what, 1n your } 

1416 ER } ] - ; : s 

442 ment, were the railroad and dock worth, taking all ie new 
work you put in? 

t 4 And ; . . cr = *77 . ; 

A. Well, we repaired the railroad some from old water mill down ; 


put in sna gas seh [ didn’t keep any track then at all. 

() You may look at the old testimony there if you want to. 

A. Ye ; but I am reconsidering the thing, straight, as near as 
| can come at It. 


(). In the spring and summer of 1868, what in your Judgment 

were the railroad and doc] -K W th, 

1u—that included the new work? — . | 
A. | have stated that before. The rallroad and dock were worth 


from $6,000 to $7,000, but then it 1s a kind of a gross estimate; wages 
were high, an 


1 men didn’t work very hard; Geary had charge of 
the putting of it in, and he was discharged from being foreman 
there. 

( 


taking all the new work you put 


Did you put in any new trestle work ? 

Yes, sir; opposite the new mill, ten or fifteen rods, we repaired, 
ics war from the water mill; all the way down we repaired it 
to bring up our supplies. 


d. 
A. 
and { 
. Did you know the value of pine timber standing in that region 
at that time? 

A. Yes, sir; a manin my business there, the same as I was, ought 
to know nearly what timber was worth, standing and down; yes 
sir, | know what timber and lumber was worth then. 

Q). What was stumpage on Norway worth ? 

A. Three dollars to three twenty-five and three fifty. I have seen 
it sold cls low as tWo hity. 

How much was‘white pine worth ? 3 
A. Three and a quarter to four dollars; depended upon the qual- 
ity. I have seen it sold at all prices. | 
(). Is white pine more valuable than Norway ? 
A. Yes, sir; you cannot make anything out of Norway but com- 
mon lumber, be it ever so clear. ; | 

And white pine sells for what ? 

A. Do you mean now or then? 
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(). I mean then. 
A. lam workin if up some pine now that I have got there. It is 
valued pretty high. now.- It is valued thirty dollars a thousand 
now : we used to caleulate—I can show you so you will all know; 
the mill men—we calculated if we could cut a thousand feet a day 
for each hand we had in the mill we could make it pay. They have 
paid as high as three fifty to put lumber in; I never asked them ; 
it was none of my business; mv busimess was at the mill. 

@. How many old logs were wintered over at Ossineke in thi 
winter of 1867-’8 ? 
A. Well, Dan. McRea and I went up and got a kind of an esti- 
mate of it: were not Very particular ; we looked over the logs 
the time we were cutting stuff for the Union Pacifie | 


, 
was pretty harl to say; we though: two to two and a half million; 
they were pretty small. 

(). What were the logs worth ? 

A. On the bank ? 

Q. As you found them on the roll-way 

A. As we found them on the roll-way, say, $5.50 or $5.75; that is, 


Ixy _ } ih se) r vy y* ‘” 2 

lying in the roll-way unbroken. 
L455 @. What would the new logs be worth‘ 
A. The new logs were certainly worth a dollar.a thousand 


more they were: some of them were badly worm-eaten, too. 


th 

tJ. When you went back to Ossineke, after you left there, for 
whom did you work? 

A. George H. Ktobinson ; Geo. Robinson came after me at Au 
Sable. at Loud WU ay S 
). What was the firm nam 
A. Cunningham, Robinson, Haines & Co. I won’t be certain as 
to that. We first had the Ossineke Lumber Co. I-won’t be certain 
whether that was the firm. That was the first mark I saw on the 
bags. I went back on the 10th of Jan. 

(). Of what vear? 
\. 1869. It was on a Sunday, any way. 
é: Do you know a man by the name of Melville? 
A. Yes, sir: he was there all the time. | 
). is he living there now 
\. I don’t know; I have not seen him for several vears. 
(). What did you do with the mill when you went back to QOssi- 


a 


A. O,1 airagacbirs her all through inside. 

(). At wh: t expense 

7. You see we had four extra boilers lying, and I cannot calcu- 
late on them. ‘Then we gota new gang, and | suppose the gang, at 
the least ealeulation, cost about $13,00V0. | think that was about 
the es timate that old H. M., and I made Ol} her. 

(). Cost what? 

A. $15,000. I think we ficured on that. we made out the speci- 
fications. 

@. Did you put in any new saws? 

A. Oh, yes; we broke the others. 


i 2 hee e™ 


RA Le en te le 


ee ee See ee inane 
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@. Was there a sale of. machinery by the sheriff at that time? 

A. Yes, sir; I never went down toit. I was working at the old 
inill at the time. 

Mr. DurFieLp: Youdon’t knowanything about it then of vour own 
knowledge? 

A. I saw Tuttleand Melville go there. I never went to the mill at 
that time. | 

@. How were the logs marked at that time? 

A. Some logs had—there were a great many logs that were not 
run at all; some were branded for the men that put them in, I guess. 
I don’t understand the marks exactly; I guess because the firm 
change so much. 

@. Who took charge of this mill when you went there the last 
time? 

A. I took charge of it myself; no one was in charge when I went 
there. 

Q. You took charge of the mill? | 

A. Yes, sir; it was filled full of slabs and edgings clear up to the 
roof, and I had to hire men to take them out on the river and bur 


— 
— 
— 


That year how much did you ship ? 
What; that first season before I left them ? 
Yes, sir. | | 
[ had nothing to do with it then. 
®. Well, the first time you did have something to do with it? 
444 A. I lent a helping hand; used to Stop ONe Saw ; Melville 
used to ship the lumbeg chi lly. 
). How much was shipped that year 
A. I cannot tell that. 
If you will look at your testimony you ean tell that. 
A. Well, I know there were several vessels there that year, but 
that was not all; Malcom took my place in February. 
Q. Did you testify in this case formerly, in a suit in this court 
did you o1ve testimony once before in this case’ 
A. Yes, sir. | 
). In suit No. 1408, in chancery, in this court ? 
A. In Detroit. 


i oe oe 


wf 


a 


t 1 Pe Se ae : eat 1Q(:Q ° 

(). How much lumber was sawed at Ossineke in 1869 ? 

od ™ Pe ee 4 a So be 2 ae eee 

A. We sawed a great deal we did not Ship; we shipped between 
. . * 1 7 _ “ A A 
six and seven million, as near as | could judge. 

| Q. | Did vou so testify ? 

. ? } ] i : } ’ 
Objected tO on The ground that the Withess 1s con ‘} nts own 


. , } - Faith ge cs 
Withess and cannot be Impeacheda DY COoOMpialnant. 


: _ ler } | ] 4.7 , . i] 
A. We kept cl log SCALeI LO seale Bats LOU'S fis Trae \ Ce: me 11h) 01 the 
j } a 
dock. 
() Did vou so testify hefor 


,* SB . 

A. | testified to what I thought the capacity of the mill would 
eut: I cut in Nov. on an average from 60 to 62 thousand. The last 
day we sawed U!) uah we | ad (| nore ft | ror tit . 

(). How many Vears aVo | a you L\ hi veSbLIIMO} 


cet 
3 aa RAS a as Pees 8 
ee 8 a ecto ai atlas nd 


A. 


(). 


we ship ped between 6 and 7 million, as near as | could judge, 1 


Ine 


A. 
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OLIVER. 


Six years ago this summer. 

Did you then testify: “ We sawed a great deal we did not ship; 
neah- 
the years 1868-9? 


We had the docks pretty well loaded down 


(). Did you so testify ? 
A. Yes, sir. | 
| Q. What a recentage of uppers would the logs run that season‘ 
a} = , 

A. You see the banner was goine out of the mill, and a man 
might be mistaken, but when the heen was delivered to the yards 
here in Buffalo I would ask H. M. how it would run. 

Objected to 

The Witness: I would say: Dothey run 25 or 30? Oh, no, said 
George, 18 or 20. Says I,the pine is a little hard, but are there any 
culls in it?) He said no, there are no culls. Melville was the shipper 
of the lumber. Melville swore they would run thirty. 

. Q. What was the lumber worth that season, the average ? 
, A. Irom $16 to $50. 

(). Who was the foreman at that time, ‘67—S8—’9 ? 

A. I, a part of the time 

(). Who else? 

A. When I was away I could not tell. 

®. Were any cedar posts got out when you were foreman ? 

A. O, yes; Raymen, I think, a litthe Frenchman, got out a littl 
pile of them. | 

(). Did — any from the dock? 

A. Yes, s 

©. How many did you ship, probably ‘ 

A. 1 could not tell; we shipped some very large ones here; wi 

ship some 18 inches to two feet 1n diameter. 

(. How many thousand did you ship? 

A. I don’t know; they brought them there in a raft; we used to 

put deck loads on vessels; I cannot say. 
45 (). Can’t you tell how many thousand ; can’t you give an 
estimate ? 

A. Lam certain I could not get right at it; to tell within fou 
or five thousand, perhaps; there posts measured—— 

(). What were they worth ? 

A. 7 or 8 cents apiece there; a cent.a yard ; one post we counted 
was worth 7 or 8 cents. : 

: (). Who es to give orders there in 1868 ? 
3 A. In the spring before I left them David Oliver gave orders, and 
H. M. Robinson gave orders uae? Geo. Robinson. 

Q. What did the old man use to say about it? 

A. He was the cause of my leaving; he told me they furnished 
thie money, and if I did not do as they told me I would not rel my 
av; that was the reason I quit; he would not say a word when 
Oliver was there, but as soon as he was COME he would commence on 
Lyi | left a week once on his account to see if the old fellow would 
not vet straightened around, but it got no better. 
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Q. What was the cause of your going away? 


< 
\. Oliver told me to 20 to work and Robinson told me to stop. 
). Which Robinson ? 
A. H. M.: he seemed LO be boss. 
). What did H. M. s ef ren who owned the property ¢ 
A. He said they furnished 1 le money. 
). Said who furnished the money 
A. The ¥ did ? 
). Who are they i 
\. George and him, I suppose. 
Do you know Henry 8. Cunningham ” 


). i 
= Yes. SITY. 


(. Has he been to see you within a short time? 
A. Three weeks ago last Mon day, | think; two or three. 
Q. What did he say to you when he came to see you? 


>. 
A. He said he had heard that Oliver had notified me to appear 
Buffalo on the 35lst-day of July. 

(). Relate the Cl tire COnVe rsation. 

A. I told him Chad not seen David or spoke to him in six years ; 
[ might have seen him pass my house when I lived on the canal 
down here, but not to speak to him since I was in Detroit. 
Q. W ell, what further did Cunningham say to you ? 
A. He spoke about that I had pul a steep valuation on the old 
mill; Mr. Cunningham never saw the mill when she was in the 
condition of running; she was all torn to Pate before I ever saw 
Cunningham or knew he had anything to do with the firm; she 
was rebuilt; she was a mere skeleton the first time he came there: 
|the] first time J ever saw Cunningham was in the new mill; I think 
Haines was there that a there were three or four yf the m. 

Q. What did he Sav besides that about your test! ImMony 
A. Nothing in particular; he thought I had graded ‘a lumber 
at too high a price; that it did not amount to that; we were all 
liable to mistakes, but then | juage we turned out some Very Lov 
lumber, both as regards sawing and good lumber. 

(). How long a time did he spend with vou ? 
A. I don’t know; he stayed, perhaps, half an hour or three- 
quarters of an hour; I was working in Shad’s office; I says I ex- 
if Oliver don’t notify me you will; I says you know where to 


pr a | 1\ 
find me: on the Greenbush road: I bought a little place there of 


my own. 
Q. Did he say anything else to you about your testimony’ 


ae 


446 A. No; nothing in particul: Ir, Us regards—I] passed ny own 
judgment. Hecametokind of buzzmea little. I have dealt 


with both parties 
(Signed) JOHN DALE. 
Cross-examined : 
Q. Mr. DurFIELD: i . Important that we get the dates as ne: 
as we can. Will you sta e particul larly when you first went svete 
there. the time ? 


woes, 


Nw 
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A. I cannot state the date. It was on the 4th of July, I know 
very well, when I met Oliver. 

@. Of what year? 

A. 1867. 

(. You went there on the 5th or 6th? 

A. Yes sir: we took a sailboat and went out there. We were 
becalmed all night and could not get there. 

(). Was he alone there ? 

A. There was a man there by the name of Hawkins. I don’ 
know whether he was a partner or not. 
). Do you remember when Robinson came in ? 
A. O, ves; well. 
). When did he come in? 
A. The first I knew of it the old man came home—old David— 
he brought cl lot of bags with the hame—l| think that Was the 
time—the name of the Ossineke Lumber Co. marked on the bags. 
We were all at a kind of a standstill. 

(. When was it is what I want to get . 

A. In the fall, alone the last run of boa 
1867. I was at Cheboygan in 1868. 


. 1S6S—no, ho, it Was 


Q. When did you leave—May 186-? 

A. Either the last of May or the first of June. 
Q. 1868 ? : 

A. Yes, sir. 

(). How long Sage oe cone ? 


} 
.% 
A. From July to the first of the Jan. following. Went back 
In the stage ik les and a man from Cleveland. 
(. Who was then running the business—at, the time you went 
back in 1869? 
A. Geo. Robinson and Oliver. 
(). How long after that did Cunningham come into the business ? 
That I could not tell; the first I saw | of] him was in the sum- 
mer of that season 
(). The summer of LS69 ? 
"eg r; | should think it was. 
Q. W hen you first went there for Oliver in 1867 he had got into 
hobble about the machine ry in the water mill, had he? 
A. No, sir; the water mill was running; they had been getting out 
lumber and lots of 1t; when I went there Sam. Ellworth was running 
it. I had Pot the big mill runnn ng before I went to work at the 
water mill at all. 
(). You first went to work on the steam mill? 
447 A. Yes, sir; and then I put up a large barn there. 
Q. Was the steam mill supplied with saws, gearing,and that 
sort of materials from the water a 
A. Parts; we took out the old frame, saw, and an edger. 
(). After you got through nad had you left in the old water 
mill ? 
A. We turned in then to make a shingle mill of it. 
What was there left ? 
A. The mill was left and all the edger part. 
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). You mean the frame? : 
A. The frame and the inside work part and the bull wheel. 
). What else? 
A. The log-way, the machinery we used to run the lath mill, and 
the edger and the bottom Saw. 
). Is that all? 
A. Yes, sir; pretty nigh. 
\ 


ments on the steam mill ? 

A. She was useless as she was until we fitted her up for a shingle 
mill. 

@. Did you fit it for a shingle mill ? 
A. I was at it when |] stopped ; [ used all the poles to the best ad- 
vantage I could in the new mill; it was a shame to cut up such 
lumber for that mill, it was a shameto do it; lumber was worth $50 
a thousand at that time, such as we cut up. 

Q. What expense had you actually been to before you were 
stopped r 

-A. We were making sales at the time and working occasionally ; 
I could not tell exactly what the labor and the material would 
amount to; it could not have cost more than five or six hundred 
dollars to put the mill in good condition. 

(). Do i understand that you ever saw the water mill running ? 

A. Yes, sir. 

Q. Was it running when you went there ? 

A. No; there was a very few men to run her. Afterwards we 
run her. : 

Q. You run the water mill for lumber and other stuff to put into 
the steam mill ? 

A. We had all the sheeting to cut by her, but they were cutting 
lumber. 

®. What saws did the old mill have? 


A. Upright and circular. 

@. Did you take the circular out? 
A. Yes, sir. 

Q. Upright? 


). 
A. No, sir. 
). It was afterwards taken out. 
A. No, sir—some one took it out. 
@. Did you take any machinery from the upright? 
A. I forgot anything but the bull chain. 
2. After you got through fixing up the steam mill you could not 
run the water mill without other improvements. 

A. No, sir; we could run the shingle mill at the new mill; H. M. 
did. 

Q. You ran the water mill as asaw mill; after fixing up the steam 
mill you could not do it, could you ? 

A. Not without replacing them. 

@. On what do you base your judgment that the water mill would 
eut 20,000 to 30,000 feet. 

A. I base it on this: two circulars would cut twenty to thirty 


lm. 
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thousand, and that a good upright saw as she would cut as much as 
a circular; that is, common sized logs. They laughed at me 


{ ] + She a © » * | ’ ‘) ve ‘ ‘é ™o 

148 when I was at work at her. A man came to me,and he says 
Is “Spey SR, eee 2 ; Se oh Ae i 

VO 1 damned TOOLS! DUSINeSS NOW : he says there isnot 

| = 4 ] , e) 2y ; P ‘ . ‘ ‘ ’ . 

aman who comes tnto these parts bul Wilal he starts in that old 


,ait ] Ln wt een mepeey : Me , ee aa h ‘ Well] I savs 
mili, and there eant be anything aone with er. Cll, Says, 
7 | a | ] a a | . “4 " a 
j +h, 7, 1 | . 6) 
Ciciill DLs li)] Saba hie ( iif VO! 
7 , 
; + i 
(J. She WV ¢ iit j \ ris \\ | 
A { Be } is Bat alt } } 
QO. The mill did not 
‘é Lit 1] : Sees j IS. y | 
: 4h , 7 } } } f ] 
iA i i i cli‘ } {) i i : i WATS 
rr) + eee. 9 
(). it) ! C(iic] { WOTR We 7 
‘ 4 ] . } , 
iA. IY \ he i j ] | QO] Lil 1} (*T) j = | Sup Pose 


(). Ne ver mind winose ts uit 10 Was: 10 WaS a fact that she would 


hot WorKk We! 
‘ T ee . > 1] 1 - } at cil ] I ’ ‘> , 
a rr COUuUIdG NnOb Lell NOW Sie WOrKeeda DeTOore . | Was the re, 
' : 5": ne C 7 ms 
LJ. ee \ Hla SHCA WOTrK Alter Vou Welt there 
4 A], | = | } 4 | .’ ' 
\ KOad 4 ry 4 ee. ( Pid i ++ e iit t 
f 1 
(). How long did she 1 
. | ; f \} \\/ ) 7 .v) + . vit] +) 
A. ££ think tnoree OoFTr tour WCeKS. \\ no men to Tun WI1tn ! 
/ ren 1 } | ' ’ oe a ° } = 
(). Lhe docks you speak of there were made principally from 
a ‘} 
pict) : 
‘7 : ’ 7 
\ Stal S alllG COO TI on 
ry.) . : “ ? ree ] *, 77 , Y ’ .ty , 6} ] ’ y ‘ rs) VY 
(J. Lhatis the material you say you “ey to throw aws i 


) 
A. Burned them the first season. Hauled them up the biel with 
horses and cattle—eattl principally, ea made a slab-way . We 


} a } ] 8 By Dal ac ah an f ‘lets = 
needed the docks. We drove Splies alterwaras. 
(), Lhat water milf was not worth anything W ithout the dam, was 


A. No; and the big mill would not be worth anything without the 


dam. Wee had LO save all the water we eould there: that IS, 1n the 
summer season we had to be very careful. 
Q. You sent some of this machinery of the old mill to Alpena fo 
- 7, 
Oia LYON 


A. Sold a few hundredweight; we had to; there was the old car- 

riage track and the edger track. . The y were Ho ood to us after we 

eot the patent edgers. We got two new patent edgers in the mill 
s there. 

escribe the steam mill when you finished it. 

| in] another man took my place. 

eribe what it- had in it when you quit 

iad one six-foot saw; one five foot, and a four-and-a-half 

foot saw above the six foot for cutting the big logs, too; save chop- 

ping. 

(). [ mean when you left first did you have a gang-saw there ? 
A. No; I put — in after we got back? 
d. 
A. 


oe 


Deseribe it when you first left.. 
The two circulars; five and six foot; button and common 
edger. 


— 


(). Was this saw above that you spoke of? 
A. No, sir; it was put in when I went back. 
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Q. After you went back, when you put in these other improve- 
, ments, was after Cunningham went into the concern? 
A. Yes, si 
J. You put in new boilers? 
A. Four, and put in a larger engine. 
J. All after Cunningham went in? 
A. When they came to the Sauble to get me; that was according 


LO agreement. 


°c 


-_ 


Mr. Russert: When did you first see Cunningham in the new 


mill? 


449 A. In the summer of 1869, when I saw him and his wife 
there, we were running the new gang; I don’t think it was 

running steady. I asked some one who that fellow was there, and 
he says, itis Cunningham; and then I went to saps and asked 
her who he was, znd she says, that is Mr. Cunningham, Mr. Hunt's 
son- Sgt sth 

Mr. Durrietp: You put in anew gang and took out the old en- 
eine a a hew one in its place ? 

A. Yes, sir. : 

Q. Did mst remember the stroke—the evlinder ? 

A. | forget now which was the larger; she was larger a good deal ; 


he was able to drive everything out: 
(. You put in a butting saw ? 


Oh 

A. Yes, sir: two of them. 
@. And a new patent edger 
A. Two new patent edgers. 


+) 


(). And a en 
A. Yes, $1 | 
(). So far-as the shipments of lumber are concerned, you only tes- 


tify from eee ? 
A. O, I sawed some and shipped a great deal of it. 
(). You ship yped a rexeyere 1 deal ? | : 
A. Yes, sir; a great deal of it; built rafts and worked nights to 
take it out of the vessels to keep the vessels from dr: ~~ demurrag 
The eedar posts tha L were got out by ad man by the Hamre of 
Rainey; they were’ got off of lands other th: in Oliver's ? 
That I could not say; I know some of them were not cut on 


Oliver’s land, because they were bro ucht by bg Lake Shore. 
(. A good many of those drifted out into the lake ? 
A. Yes, sir. 
(). Some of the lumber drifted out, too ? 


A. Yes, sir; no lumber, ae chiefly ; a dam broke and let them 
out; they were 2 rinecipally cedar posts that went, and I was glad to 
vet rid of then The witness here refers to memorandum. I eal- 
culated the sont ak the alterations on the new mill. I got the gang, 
engine, and machinery from Wayne, and marked it down at $15,000: 
Patent edgers, $350; lath machine, $120; gumming machine, $120; 


setting boilers, $300; repairing the oid boilers, $200; work on the 
1 
i 


mill, $3,000; total, $17,520. That was after I went back. 
In your testimony given in case number 1408, in tnis court, in 
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chancery, did you not testify that there was not much left of the old 
mill, only the upright saw, and that we could not put it into the 
new mill; we had no place for it ? 

A. Yes, sir; but then we took the saw out. 

Q. Did you so testify ? 

A. Yes, sir. 

@. You took that upright out ? 
: | A. Yes, sir; we had to take it out to put in the drag saw; we never 
“P 3 put it into the new mill. 
* ©. Were not these buildings you speak of, as being added as im- 
| provements, added after the firm of Cunningham, Robinson, Haines 
' W& Co. was formed ? 


A. Yes, Sir. 
; (). Did you add a dam, too, or repair the dams ? 
A. Two; one at the mill and one way up in the country; I did 
not do that: MeDonald attended to that. 
LQ) (). Had you taken into account, in the cost of the improve- 
- ments on the mill, what was paid Wayne & Co. for setting the 


; 


nda 


L¢ 
* y e 7’ P ] ] r oo fh va . . © 
A Yes. sir: | Nave the ecaleulation OT. d&DdUUU for Oliver. 


ad 
f 
(). Does that include Wayne's Dill or your own ? Wayne sent 
some men, did he not’? 
4 } ] ’ : : } ryyy 
A. \ SS... Sif ; he agreed to send a man for SO Many Weeks. pney 
- 41> (° | Pee ib ote. oe ae 
paid him $15.00 for cost of setting. I have not included that in my 
Se I rites are pee) ae ca ais oe ecie iebaid ikl ves saad 
bill here. | have nothing to GO WIth 1b. | understood the man was 
; 


mine: 


to come there and set up the gane for four weeks. lf he did not 
finish in four weeks we were to pay him, and the gang should all bi 
fitted up in Detroit. 
(. Did you ever buy and sell lumber? 
A. For my own use, certainly I have. 
(). But to resell it? 
} A. No, sir. 
* (). You testify that lumber was worth from $16 to $50 ? 
, \. Well, we could come down to culls, eight dollars to fifty dol- 
| lars, but we shipped no culls. 
Did you buy any during that time? 
No; I did not buy any. 
You don’t actually know what lumber would bring that year? 
Yes, sir. 
(). How? 
A. By going and seeing those fellows up in Alpena and seeing 
a what lumber was worth. 
‘ (). You were foreman. You did not go up there? 
A. Onee in awhile would go up to Harrington’s mill, and to Com- 
stock’s. | 
(. Have you any distinct recollection at any time that uppers 
were worth fiftv dollars? | 
A. Loud & Gay sold that year to a match factory in Cleveland for 
that price, but we had no such lumber. 
(. How much of a lot was that? 
A. 50 or 60 thousand. 


er ee ee 
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. ] ee i] ° 
Q. Do you know of any large lots sold at that price 


an ° cf. ale 33 : "S dine : a ™ (> 
A. No, sir; lumber would rate—common was worth from S16 


‘) 


to $22. 


} es 9 
( And upp ie Vou Sa \ Wert worth tity qoiars ¢ 
rim ; ] 4 } c? ‘ , At » t / 
.. There are four classes of uppers, first clear was worth $40 to 


oo 
Pen 
pon 
| 
~ 
— 
a 
~ 


*; 


Q. Let us ; 

A. How can you: 

@. I can’t. Can you? 
A. No; only shipping by bulk. 
Second class was worth what ! 


< 


, a. 
4 : | 4 } 
A. I: rom 30 to 40 dollars: from ?6 te (} 
@. Don’t you know that it 1s simply improbable to give lumber of 
a quality with a difference of $10 a thousand ? 


A. No, it is not, according to the quality. 
Q. [am talking about first clear. You say 40 to 50 dollars. What 
was it selling for at Ossineke? 
A. There is no sale for sueh stuff there. 
Q. Then don’t we get back to this, that you don’t know wha 
price was in the market? 
A. No, sir. 
@. You don’t know any nearer than four or ten dol! 
sand. ? 
45] A. From $40 to $50; you mean just clear ] 
(). We are talking about selline WY the CATQO in Lie Mlar- 
ket; what was it worth? 
A. It could retail out of the yards for $55 a thousand. I presume 
11 it for $30. | 
©. Was it worth more than that? —. 
A. The freight was worth $3.25 to 84, I think, from there to 
Buffalo. 
(. Will you say it was worth more than $30 in Ossi 
A. Oh, yes; upper clear was worth $40 a thousand. 


‘ 
Z 


we eould S¢ 


(). That was all it Was worth, was it 
A. I had no selling and no buying; used to try 
amount we were running through, and many a good board have 
thrown away. | | 
@. Lumber was not worth as much at Devil river as at Alpena? 
A. Why not? 
(). | am asking the question. 
A. Certainly. 
Did not the vessels have to go the 
A. We had a raf and lel & 
. But you could not load direct from the dock‘ 
A. No, SIP 
/. Did it ‘not cost more to load 
A: Certainly it cost more to ship. 
Would not that make a difference in its value 


it ie 
A. No, sir. 


and see what 


[ 
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Q. Then it was not worth as much as at Alpena ? 

A. They had to lighter in Alpena. No vessels could load there 
from the dock. 

Q. Was not that harbor improved before 1868 ? 

A. No, sir: the ‘y were dredging it then. 
d ‘They finds shed there in 1868 ? 
A. I don’t know. I think they were running in there. 
J. They could take a full cargo there in 1869, could they not? 
as guess so. . 
. There is no shelter at Devil river, is there; it is a bad place 
for a vessel to load? 

A. After we got the docks—it was a good dock—we lost one vessel. 
). What was the name of that vessel? 
A. The “ William Fisk.” 
). When was she lost? 
A. The Oth ot December. 
). Were not captains very reluctant to'go in there 
A. Some captains were. 
(). A good many captains we re, were they not? 

A. Why, ves. November 2nd, 1869, I think it was, she went down, 
if 1 am not mistaken. Witness here refers to memorandum.) ‘The 
“William Fisk” went ashore the 16th day of November, 1869, about 
midnight, a heavy gale from the northeast. 


me 


Redirect examination: 


Mr. Russert: You have been asked by Mr. Dufheld about when 
these buildings were built. Now, I want to ask you whether the 
blacksmith’s shop and barn were not built before Cunningham came 

there? 
Lo? A. The first blacksmith shop ? 
@. And the barn ? 

A. Yes, sir. ; 

(). And how many cottages before Cunnin: oly iim came In: were 
they built the winter before you came in? 
\. I know I built a barn and blacksmith’s shop. 


(). And you know one barn and blacksmith’s shop were built? 
A. Yes ‘: | turned it into a school-house. 

(. Do siti remember how many dwelling-houses were built 

A. Five, besides my,own; six with mine; we never built their 


(). I understand that the blacksmith shop, the barn, and five or 
six cottages were built before you went there ? 

A. After I went there; after Cunnin a m came in, because it was 
after I went back that spring. 

Q. ‘Then side bie ble weksmith shop was built before ? 

A. Yes, - but my house ; and these cottages and the new black- 
smith ee were built a oe [ went there. 

Then the barn, the blacksmith shop, and the boarding-house 

were built when you went there ? 

A. The barn, and the boarding-house, and the blacksmith shop ; 
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he let the contract to Geary, and Geary went off and got drunk and ! 
Oliver would not pay him, and he sued Oliver for his pay. | 

E @. lL understand you to swear, then, that the big barn and the 
blacksmith shop were built before Cunningham came there? | 
A. Yes, S] 

ge Devrirsn: And the cottag: ‘s after ¢ 
The cottages were built after my being away a little over six 

ae a little over. | 
@. Did Cunningham say anything when you saw him there the 4 
first time? } 
A. Not to me particularly ; I guess he spoke, and that was about 
all. | 


@. Did he make any claim of ownership ? 
A. Not to me; I asked who he was. 
(. You asked him ? 
A. No; I said to some of the boys wondered who that was, and I 
went home and I asked my wife and she said that is Henry 8. Cun- 
ningham, who married Garret B. Hunt’s daughter. 
, \). Did that make it any praener tO you 4 
A. Certainly; it was right where she was raised; Cunningham, 
Robinson, panne & Co. was the firm name and I made some re- 
narks, and said I guessed I would not be behind this time ; I would 
vo in the office and see about it, and not be left as I was before. 


Redirect ‘examination : 
2. There were five cottages ? 
A. I think there were five. 
(). Your eee f 
A. Yes, si 
) ee ethind hens? 
A. And the blacksmith shop, close by. 
). Besides that there was— 
A. H. M.’s houss 
@. That was built then ? 
A. And besides that there was another one occupied by a man by 
the name of Shafee. | 
@. What i want to get at was the number of buildings, your 
house, H. M.’s five cottages, and a blacksmith shop. 
153 A. Yes, sir; after | went back in 1869. 
(. And Shafee’s house was built afterwards ? 


— 


A. Yes, sir; but I think he bought the lumber from the firm. 
(). Your house and H. M.’s were good houses ? : 
A. My house was worth $130 or $140; it was not sided up. 
(Signed) _ JOHN DALE. 
454 MRIDAY, Aug. 10th, 1877. 


Davip D. OLIVER vs. HENRY S. CUNNINGHAM ef al. 


Alfred Russell, esq., appears for complainant. 
Henry M. Duffield, Esq., appears for all the defendants, with the 
exception of Henry M. Robinson and George J. Robinson. 
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A. Ek. Hawes, Iisq., appears for said defendants, Henry M. Robin- 
son and George J. Robinson. 


Davin D. OLiver, complainant, called and examined by ALFRED 
RussELL, Esq. : 


[ am the complainant in this case. I live in Indianapolis, Ind. 
| have lived there about three and a half years. Before that time 
[ lived at Ossineke, Alpena county, Mich.; that is about 12 miles 
from Alpena; Ossineke is at the mouth of the Devil river; Alpena 
is at the mouth of Thunder Bay river; Devil river empties into 
Thunder Bay, 12 miles south and one mile east, J think. I moved 
to Ossineke in the fall of 1847, I think, in Sept., and I stayed there 
until I moved to Alpena. When I went to Ossineke I bought Jon- 
athan Burch out. : 

(). Who built the mill there ? 

A. [ understood Jonathan Bureh and Anson Eldridge & Co. 

Q. What was your occupation during all that time? 

A. My occupation: has been lumbering, surveying, locating, buy- 
ing, and selling pine lands and other lands. 

@. What persons were associated with you in’ business 1n the fall 
and winter of *67-’8? 

A. George W. Hawkins from Noy., I think, until Jan., and then 
Robert B. Oliver, and both of them until in May or June, 67. 

@. What other persons then became a 9dciated with your busi- 
ness ? 

A. Not any until the fall of ’67. I was by myself during the 
inter- from June until the fall of ’67. 

(). You conducted the business alone from June, ’67, until what 
month in the fall of '67 ? 

A. IT suppose until the 15th of Oct., but [ was alone in the busi- 
ness until the 16th of Nov., when the articles of copartnership were 
made between Geo. J. Robinson and myself. 

@. At that time what contracts were pending in regard to the 


deliver- of lumber from the Devil river property; that 1s, 
ADD What parties were contractors ? 
A. The contract was made, J think, on the 20th day of 
Nov., ‘66, betwee 1} David |). Oliver and Creo. W. Hawkins, OT) the 
one part, and Calvin Haines, of the other part, for the purchase and 
sale of about cl million and cl half of lumber. Haines advanced 
$5,000 on that contract; the liquidated damages 1n that contract 
were $5,000 on the 12th or 13th of July, ‘67: there was a modifica- 
tion of that contract reducing the amount of the lumber one-half, and 
also the liquidated damages one-half, and Haines advanced $4,000 ; 
this is the contract with the modifications. Producing paper. 


The contract and modifications €re offered in evidence, marked 
Exhibit A.. 

©. Deseribe the E. and G. R. Haines contract ‘ 

A. There was a contract made with FE. and G. R. Haines on the 
14th of Jan., I think, 67; David D. Oliver, Geo. W. Hawkins, and 
Robert B. Oliver, on the one part, and Emmer Haines and Geo. R. 


) 


j 
i 
; 
7 


Haines, of the other part, for the purchase and delivery of 2,000,000 
feet of lumber; they advanced at that time $5,000; they were to 
advance $1,000 in’ the spring, which they did, and then in July, 
somewhere about the 12th or 15th, there was a modification of the 
contract made, and they advanced $4,000 more. 

The contract is produced, and marked Exhibit B. 

Securities were given for these advances and the performance of 

the contract; | gave an individual mortgage upon the property in 
Alpena county, and Geo. W. Hawkins gave his individual mortgage 
upon two farms in the counties of Erie and Niagara, State of N. Y.; 
ny mortgage ran to C. Haines and IE. and G. R. Haines. 
(). State whether the mortgages given by you to C. Haines and FE. 
and G. R.. Haines covered the same property, or a part of the same 
property, which was subject to the purchase-money morte@age to 
Cunningham, Hunt, and Ieschleman. 

A. They did: both of them, IT think, with C. Haines’ mortgage 
covered considerable of the property mortgaged to Cunningham, 
Hunt, and Eschieman, and the E. and G. R. Haines morteage cov- 
ered considerable outside property as well. 

Mr. Russeii: Page 201. State whether you gave them any further 
security. . 


Mr. Durrie_p: I will interpose an objection on the part of the 
defendants to the witness testifying from reading from the printed 


P a | 


testimony in the other book. 
Witness consults the printed testimony. 


Mr. RusseLi: From whom did you buy the lands that were mort- 
caged to Cunningham, Hunt, and Eschleman? 
A. Of Cunningham, Hunt, and Eschleman. 

(). With which of these three parties did Vou make the trade? 

A. The trade was mostly made with Cunningham. 

(). Where was it made. 

A. Well, I am not certain about the place, but I think it was in 
Buffalo. 

Q. At that time did you own other lands in Alpena, Alcona, and 
Cheboygan counties? 

A. I did. 
(). About how many acres? 

A. I cannot state exactly; I think there was some 6 or 
456 7,000 acres 1n town. 28 and 29. north, range 8 east. 
(). Did you make the mortgage deseribed as Schedule A 

in the bill to Cunningham, Hunt, and Eschleman ? 

A. I think I did. 

Q. Does that cover any other lands than those purchased from 
them ? 
A. It did. 
Q. What other lands according to your recollection ? 
A. I cannot state them exactly; I can describe some of them gen- 


erally. 
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(). 
many acres ! 
A. About 6,000 acres. 
@. Of other lands not purchased from them ? 
A. Other lands not purehased of them: 
} } ; | ' » 
@. About how many acres were purchased from them 
A. OH .H500 Acres, 


4 es ji : j ad _ — ] ~) { , os ee a 
Q. And you gave them security on about 12,900 acres; 1s that 


I Yeseribe { hem mwenera ly ; where { hey were and about how 


) 
‘} 
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A. No: let me see: I may be mistaken: 5.600, I cuess. 
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this mortgage to Cunningham, Hunt, 


() At Live bhi 1}) | 

} ’ } } — ] , . ‘7 ? as } 
ana leschelman qeseripe the wnprovements on the land connected 

} a. ‘. a) eee a? ; 1] i 
With What IS KNOWN as the Dey li river property —the dam. the water 

] a Ls aes thar 33 MY . ther 
Milit ana the steam milli—man what other lmprovements there 
i 


(). Here is the bill,if you want to read the description in the bill; 
| with the description, according to the sur- 


* 


{ 
vey when the bill was filed—handing witness a paper—refreshing 
your memory from the-bill, if you want to. 

A. There was a water mill and dam; the mill was 40 feet wide 
atid 60 feet long; one circle saw and bolt sash saw; one edger, but- 
ing saw and lath mill; there was a steam mill near the mouth of 
the river 40 by 120. feet, four boilers, one engine, two circular saws, 
‘edger, butting-saw lath mill, and grist mill, with one run of stone. 

Mr. Durrretp: That was not in the steam mill, was it? 

A. Yes, sir; in the steam mill there was four dwelling-houses, 
two barns, and the store barn; a blacksmith shop, earpenter’s shop, 
and store, and the ral lway from the water mil! to the doek in ood 
order; also a railway platform and slides for the steam mill to the 
dock, the crib dock and slab dock; here is a map. 

‘Witness produces a map marked Exhibit Z, and states that it is a 
correct delineation of the improvements referred to. 

(). Describe the capacity of the mills? 

A. The water mill had water to run about half the season—half 
the year—and was capable of cutting about a million and a half of 
lumber; the steam would cut about 40,000 feet per day. 

457 @. How long had these improvements existed on the prop- 
erty, and who put them there? 


44—214 
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The water mill was-built in the fall of ’45 by Jonathan Birtch 
ad Anson Eldridge 
Q. Wher did you enter into occupation of that property your- 
self? . 
A. In ’47—1n the fall of 747. 
Q. What, in your judgment, was the worth ofthe water mill, with 
the right to use the water ? | 
A. About $8,000. _ : 
(Handing witness a pape r.) There is the statement in the bill ; 
what was the coer of the steam ficult ? 
A. About $50,001 
(). What was the aie of the lands on which the mills were situ- 
ated and the eeeanmentlt 
A. About S135.000. é 
Q. And what was the worth of the lands themselves—the pine 
lands? 
A. The pine lands about $270,000. 
(). Were these lands valuable for their timber ? 
1. They were. 
). Would they possess any material value after the removal of 
the timber ? 
A. They would. 
Would not some of them not be worth paying taxes on? 
A. Some of them — ve good farming land and would have 
valuable timber on after the pine was cut. 
Q. What sort of ees wood; I suppose that is what you mean ? 
A. Cedar. 
(). After you made the mortgage to Cunningham, Hunt, and Es- 
chleman, did you continue in the use and possession of that prop- 
erty ¢ 
A. I did. | | 
(. Did you have any partners; — — who? .Look at the 
bill and we can get along a great deal 1 
A. Yes, sir; I had partners; in ‘66 Geo. W. Hawkins, and in the 
winter of ‘67 Geo. W. Hawkins and Robert D. Oliver were connected 
with me in the business. : 
©. Who else? 
A. And afterwards, in the fall of ’67, Geo. B. Robinson. 
QM. What relation is the latter to the other Robinson, the detend- 
ant in this bill ? 
A. Son of Henry M. Robinson. 
() Di d Geo. Robinson have any capital, and where did he get it? 
A. He had none, to my knowledge. 
2. Did anvbody furnish him capital? 
A. His father furnished him capital; at any rate, so I was told by 
Henry M. Robinson. 3 
Q. Henry M. Robinson stated he had furnished him with capi- 
tal ? : 
A. He stated that he had furnished what was put into the con- 
cern. | 
@. About how much was that? 


4 
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A. About $20,000. 

@. Did you have some diffic ulty with the two Robinsons ? 

A. [ did. 

(. At the time this difficulty rose, state what debts : nd mort- 
vagces—w hat aa you had accrued and secured by el Ages 


A. By mortgage to ¢ ee im, , unt, 2 1d Eschleman, $35,000, 
and a mortgage to E. and C. R. Haines. 
You may assist ee memory from the bill. 
od A. About ee a mortgage to Calvin Haines and a claim, i1n- 
cluding a contr: that was made in ’67-’8 of about $17,000; the 


mortgage to aia b. Wayne of about $8,000, and a mortgage on 
the Devil river property to James H. Hill of about $5,000. 
<Q. Did you owe some other debts not secured. 
458 A. And other debts not secured, $10,000. 
®. Did you make a written proposition to Cunningham, 
Hunt, an 1d Eschleman, the first mortgagees, with reference to receiv- 
Inge from them some assistance 
A. I did. 
(). Is Schedule Ca COpV attached to the biH—look at paragraph 
6 of the bill—is Schedule (ra COpy of 
A. Yes, sIr : that 1s a COpy. 
(). Did you go to see them ? 
A.. I did not. | 
i? You swear you did here? 
Objected 
A..’t 
@. You did not go to see them ? 
A. Not, except on other busin 
(). Who was the managing man of the three mortagees, Cun- 
ningham, Hunt, or Eschleman ? 
A. Hunt. 
@. Where did Hunt and Cunningham and Eschleman live? 
~ A. They lived in Erie county, State of N. Y. 
(). State whether the three were joint mortagees having an equal 
one-third interest. 
A. So | understood 1t. 
Q. “hi you so understand it when you purchased and gave them 
) : ; 


hat "as O} different business. 


cl mMmorty O°? 


A. I did. 


() How did you come to mortgage, then, the same land that you 


X 


om purchased from them ? 
A. They stated when the purchase was made there was no down 
: payment; they only wanted their interest, and I could have all the 


time I desired, only to secure them well while I was taking the tim- 
ber off, and I secured them with oat same lands that I purchased 
on that account, so that they should be well secured while I was 


cutting and selling the timber. 


Defendants’ counsel objects to any statement that 1t 1s claimed 
the mortgagees made in variance of the terms of the mortgage. 
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Q. State what you aia In regard to any design which was 
formed by the mortgagees ig reference to getting your property 
and what was done u ies 

A. How do [ under snl th it question ? 

(. State what you srompic In regard to any design which was 
formed by the mortgagees with reference to getting your property 
and what was done under it; I refer now to Mr. Cunningham’s 
transfering his one-third interest. | 


1m 
lit 


Further examination of this witness is discontinued, in the mean 
time that another witness may be ealled. 


I. L. Lyon sworn on behalf of the plaintiff: 
Examined by Mr. Russe.v : 


©. Where cs you reside ? 
“4 In Detroi 
How long have vou lived there? 

rg 10 years, I guess. 

Q. What is your occupation ? 

A. Lumbering. 

What firm are you connected with as partner. 

A. I suppose you refer to E. M. Fowler & Co. in this case. 

@. Who are the partners in that firm ? 

A. E. M. Fowler, k. C. Merrick, and myself. 

(). Has your firm made a contract with any persons residing in 
Erie county, N. Y., with reference to lumbering on property in 
Alpena county, in this State? | 

A. Not that I know of, sir. 
459 @. Is your firm doing any lumbering in Alpena county 
in this State? 

A. Yes, sil 

@. On what lands? 

A. I suppose they are designated as the Hunt, Cunningham & Co. 
land. 

What is the designation that you know them by? 

A. I don’t know. I cannot tell, if | know. It was Oliver’s place. 
[It was the Devil river tract. I think I know it by that as much as 
anything. 

Q. When did you first have any knowledge of that tract? 

A. I should think some 6 or 7 years ago. 

@. Do you know ; personally ? 

\. Yes, sir; that is, I have been on it. I have been all over the 
lands. 

Q. Under what arrangement or contract did your firm enter upon 
the business of lumbering there? 

A. We bought the timber—— 

Obje cte ] tO as incompet Nt. 

A. We bou loht the timber out and out; no contract at all, 

@. You bought the timber out and out? 


A. Yes, sir 


— 
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¥. From whom did you buy the timber out and out? 
A. Mr. Hunt. 
). Garret B. Hunt? 
A. Yes, sir. : 
). Was he the sole person you traded with ? 
A. No, sir; we bought his timber that he claimed to have the 
ownership of, and we bought of Haines and Mr. Cunningham, and 
Hunt also. 
@. Henry 8S. Cunningh: am ? 
A. Yes, sir. 
@. And Calvin Haines? 
A. I don’t know Haines; I don’t know what his first name is. 
(. Was the purchase made in Buffalo? 
A. No, sir. 


(). Here? 
A. Here, in Detroit. . 
(), When was it made? 


u 
A. I could not tell you about the date. 
). About when? 
A. I should think 1t was 5 years ago. 
od. Did you recelve separate deeds, transfers, or CONVEVANCEeS from 
Cunningham, Haines, and Hunt, or all in one paper ? 
A. I think the ‘y were separate. [I don’t remember. exactly now, 
but I think they were separate 
(). Have vou these in ager In your pocket? 
A. No, sir | 
(). In whose possession are they % 
A. I eould not tell you posit ively , but I think Mr. Fowler’s. 
(). What was the purchase- price ‘in the conveyance from Garret b. 


Hunt? 


\bjected to on the ground that the agreement is the besi evidence, 


ee 


) 


A. I could not tell you without the papers. 

(Q. Can you state about when it was? 

A. No; I could not. 

(). What was the purchase-price in the conveyance from Cunning- 
ham ? 

Same objection. 


A. I eould not tell you. 

Q@. What was the purchase-price in the conveyance from Calvin 

Haines? 
Same objection. 


The same answer to that, too. 
Q). What was the aggregate purchase-price from al 
A. It was 40 odd thousand dollars; I could not tel 
(J. 10 odd thousand ? 
A. 40 odd thousand, if I remember right. 
160 — (). Are — documents in the possession of Mr. Fowler? 
A. Yes 


hree? 


lt 
| you exactly. 
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). Is he in the eitv? 

A. No, sir, he is not; he does not reside here. 
l 


Q. W 


Objected to on the ground that the contract is the best evidence. 


at were the conditions of payment In those conveyances ? 


A. I eould not tell vou. 


"4 il] 
A. I could not tell you; it was part cash down and part in notes. 
@. What was the form of the notes; that 1s, who were the payees 


he notes ? 


A. E. M. Fowler & Co. 
). E. M. Fowler & Co. were the payees ? 
A. Y 5, SIr. 


\ Who were the makers of the notes ? 
A. I eannot tell without referring to them. I think, however, 
these notes were made payable to Garret B. Hunt; all of them, if | 


remember right, by Ek. M. Fowler & Co., but I am not positive about 
the form of the note. 
You think all the hotes were made LO the order ot Garret Lb. 


A. Yes, sir; I cannot now recollect, but my impression is now 
these notes were all payable to Hunt and signed by the ind1- 

lal parties. 

Signed by the individual purchasers ? 

[think so. I may be mistaken, but my impression now Is 
that they were signea by Ek. M. Fowler, E. G. Marrick, and myself. 
(. Can you state positively that they were all made payable to 
er of Garret B. Hunt. 
ositively as I can of anything, sir. 


). About what was the amount of the cash payments and about 
what the aggregate amount of the notes given to the order of Mr. 


could hot tel] you any better than | did before. 
1 


(). You must have some recollection about it. 
| bi ld Vou what Was my\ recolleetion about the amount, about 


- 


the aggregate amount; what the cash payment was I don’t recollect. 
Mr. Fowler had so much to do with it, and I had so many other 
things to attend to. I had to attend to my own individual busi- 
ness, and that was large at that time and,has been since. J consid- 
ered this a mere side issue, and have not paid so much attention 


(Signed) I. L. LYON. 


Dayip’ D. Oniver, complainant, recalled : 


Q. What do you know about Cunningham’s transferring one- 
third of his interest in that mortgage, transferring his one-third 
interest in that mortgage to his Co-IMOrte@ageEes 2 What do you know 
about that; when did vou first find it out? 

A. Some time in Oct., after he had made an agreement or made 


the deed. 


*) 


a 
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Q. You first found out some time in Oct.; what year? 
\. 1868. 
(). 1568, after you had made the deeds to him? 
A. Yes, sir. 
() Did you make deeds -to Henry $8. Cunningham of all your 
property in Michigan ? 
A. I did. 
(). When did you find out that he had done that; that he 
46] had made a paper transferri 
gage to his co-mortgagees ? 
A.-Some time after the transfer was made we were talking about 
the assignment of the Haines mortgage to Hunt, and I asked him 
what that was done a he said so that if there was any rip up 
the mortgage would | - OU ot the Wa, and he 1) ad don :o- }ast SO with 
his mortgage, lis paeeent acts mortgage. 
(). Was the Haines mortgage also assigned to Hunt? 
A. It was. 
(. Was that done before you transfered the title to your Michigan 
property to Cunningham or after ? | 
A. It was after. : 
®. When you transferred the title*to your property to Henry S. 
Cunningham did you also ‘put him in possession of the same ? 
A. I did. 
(). At Ossineke ? 
A. I did. 
@. Did he give you any writing indicating the purpose for which 
the transfer was made ? 
A. He did not. 
@. Did you at any time, and, if so, when and where, request him 


. 


all his interest in the mort- 


oO 
io 


A. L did re en lest hi Im to put if in writing in the office of John Me- 
Math, in Bay City. 

QQ. Tepes from Henry 8S. Cunningham or from any other 
person any conside ration what tsoever for the transfer LO him by deed 
of all your property at Ossineke ? 

A. I never did a cent. 

(). Have vou, during that time to this day, ever received from 
Henry 8. ¢ unningham or any other person an. sideration what- 
ever for the conveyance of that property ? 

A. I never did. 

(). Have you been released from your indebtedness in any way by 
Henry 8S. Cunningham or any other person in consideration of so 
deeding to him of your Michigan property ? 

A. Never to my knowledge. | 

(). Hlave you in any way derived any benefit, collateral, direct or 
otherwise, from the deeding of your Michigan property to Henry S. 
Cunningham ? 

A. I have not. 

To whom did Henry 8. Cunningham convey all the property 
Which he received of you, and when ” 


— 
— 
_— 
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A. I think the 8rd of Oct., 1868, to George J. Robinson, Calvin 
Haines, and Philip M. Ranney. 

Q. How long was that after you conveyed the title to Henry §. 
Cunningham; about how long ? 

A. About a month and [a] half. 

(). Did you receive at the time, or have you ever received up to 
this day, from those persons who purchased your property from 
Henry 8. Cunningham in Oct., 1868, any consideration or benefit ; 
and, if so, what ? 

A. I never have received any benefit. 

(). Have any of those persons who purchased the property from 
Cunningham released you from any of your pecuniary obligations, 
to your knowledge ? 

A. Not to my knowledge. 

(). State whether and how soon after the sale by HTenry 8S. Cun- 
ningham to Robinson, Haines, and Ranney Mr. Cunningham be- 
came a partner with those persons who purchased from him in the 
possession, ownership, and management of your property. 

A. A little over a month. 

(). What was the name of the new firm ? 

AG? A. Cunningham, Robinson, Haines & Co. 

(. State whether, from Jan., 1869, down to the present 
time, that firm has been in the possession of your property in Mich- 
gan. 

A. They have. 

(). State whether that firm, after Mr. Cunningham became a 
member of it, entered Upon the active prosecution of the lumber 
business upon your property in Michigan. 

A. They did. , 

Q. State, from the best means of information in your power, about 
how much were the issues and profits of that property from Jan., 
1869, when Cunningham became a member of the firm, down to the 
present; whether you have made inquiry from the members of the 
firm and in Buffalo and in Ossineke, and have used the best means 
in your power to ascertain; in the gross, | mean. 

A. I should think about $500,000. 

(). At the time of the transfer to Cunningham, about what was 
the aggregate of your indebtedness, secured-and unsecured ? 

A. About $388,000. 

@. How much of that indebtedness was bought up or acquired 
on behalf of Cunningham, Robinson, Haines & Co., to your know]- 
edge ? } 3 

A. Somewhere about $75,000. 

Q. Did they ever discharge you from your personal obligation 
upon that indebtedness ? 2 

A. Not any. 

@. Did they ever pay any of the $75,000 indebtedness so acquired 
by them? : | 

A. Not to my knowledge. 

Q. State whether Exhibits D, E, F, and G; attached to the bill, 
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are abstracts of your deeds to Cunningham, with the description of 
the land conveyed. 

A. They are. | 

(. State whether you signed and delivered to him the contract 
for the Preston lands. 

A. I did. 

Q. State whether Cunningham subsequently got a deed under 
that contract. | 


A. He did. 


Q. State whether you assigned to him a bond and mortgage for 
$20,000 executed to you by George J. Robinson. 

A. I did. | 

(). Was the consideration of that mortgage from Robinson part 
payment for his interest in your partnership ? 

A. It was. 


(). Did you also make to ee _ bill of sale of your ulh- 
divided three-quarter interest in the lumber-timber goods in store 
and all your interest in the saiacehen property in the firm of Oli- 
ver and Robinson then existing ¢ 

A. did. 

( With the consent of George J. Robinson ? 

A. Yes, sir: it was. 

@. When you made these transfers and delivered this possession 
of all your property to Mr. Cunningham, state whether or not you 
then be lie ve d him, at the’ time of the CONVeCVahCce and transfer, to be 


your mortgage creditor, and that ke was then acting on behalf of 


himself and his co-mortgagees.. 

A 2 iG. | 

Q. Had you at that time, before you delivered him the possession 
of your property and title to the same, the slightest knowledge or 
suspicion that he had attempted to divest himself of his interest in 
that mortgage ? 

A. I had not. 

Q. State with what persons you believe you were then dealing as 
your creditors. 

A. I believed I was dealing with Cunningham, Hunt, and Eschle- 
man. 

(). otate at that time what you understood the object of the trans- 


fer ‘to be. 


@. I understood at that time that the object of the transfer 
463 wasa trust; that he was to use the property to pay off the 
debts, and when the debts were paid to deed it back. 
(. State, whether in case number 1408, in this court, what he 
claimed the object was. | 
Objected to on the ground that the bill is the best evidence. 


A. He claimed-that it was; that he took the transfer only to ef- 
fect a favorable sale 


Q. State what the court found; whether the court so substantially 


found in that case. 


Objected to as incompetent. 
45—214 
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A. I understood that the court found there was no writing and 
that Mr. Cunningham hadn’t performed anything to bring 1t within 


the statute, so ap it could not be made a trust, and held that it 
was taken merely to hold and effect a favorable sale. 

@. ‘To enable who to effect a favorable sale? 

A. To enable me. | 

@. So as to accomplish that? | 

A. So as to be able to pay off my debts and have a surplus. 

@. State whether you know, from Cunningham, Hunt, or Eschle- 
man, or otherwise, whether or not Cunningham, immediately after 
having received the title and possession of your property—title to 
and possession of your SS to Buffalo and reported 

Hunt and Kschleman what had been don 
A. He wrote me a letter shortly aft r he got down there, stating 


] 


+ ‘ ] 
that he had seen thei ly). 


DEFENDANTS CoUNSEL. I object to the contents of the letter. 


Witness. The letter I have lost. 
@. Have you searched and tried to find it? 
A. Yes, sIr. 
(). Have you searched as with a lighted candle ? 
\.‘I have; yes, sir. 
@. Did you ever consent to the sale made by Henry S. Cunnine- 
ham to Robinson, Haines and Ranney ? 
\. I did make a verbal assent. 
). You gave a verbal assent ? 
A. Yes, sir. 
Did i ever assent to the writing called the Buffalo agree- 
nt? 
A. I never (id. 
). Did you ever sign it‘ 
A. Never did. 
(). Were you ever asked to sign it 
\. I never was asked to encly i 


4 


(. Did you ever ask Henry 8. Cunningham to sign it? 
A. I never did. : 
Q. Did you ever authorize George W. Hawkins to be present at 


the signature and represent you ? 

Were you ever aware of the terms oj that agcreement, as e@x- 
. | . °,°? . . . 3 } és ” . : 7 

pressed in writing 1n it, 1n relation to the sale by Cunningham to the 

person who purchased Of him 


A. | was hot. 


7 y . + ty 4] ] “re ’ : 1 Ss ] ‘ ‘ = . 

). \ ere any or these bLhings \\ hich, bv the terms ol this AQYTeCe- 
nent, were to be io ae pagel by — time of the sale from Cunning- 
le I li ae aes _ | eine ae : wy . 4 bo 
Lhalhi LO Rebinson, Haines | Ranne Y CVel performed at the time 


or since ? 
A. Not to ny knowledge. 
(). I call your attention to the following clause in the Buffalo 


agreement: Said party of the second part, in consideration of the 


ob NRE | EE TA REA MOIS RIE GLE. RMN PRES cians sith ile been Ma ee 
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aforesaid agreement with said Cunningham, agrees to take 


LO4 Sal property subject to those claims, and hereby Agree to as- 
sume and to pay at the time of the conveyance of said Cun- 
ningham the part of a certain mortgage held by E. and G. R. Haines, 


Ol) which mortgage there is now due S10,500 Now the questton. 


‘ 
—— 


Did the persons who purchased from Cunningham pay at the time 
of the conveyance from said Cunningham to them $10,500 due on 


| 
the E. and G. R. Haines mortgage 

A. Not to my knowledge. 

@. | call your attention to another clause In said agreement 
Said ‘party of the second part further covenant and agree, to and 
with said Cunningham, that they will, at the time of the convey- 
ance by said Cunningham, release or discharge all mortgages given 
by George W. Hawkins or to E. and G. R. Haines, covering lands in 
Michigan and Niagara counties, N. Y. Did these persons, at the 
time of the conveyance, or ever since, release and discharge said 
llawkins’ mortgages? | 

A. Not to my knowledge 

@. Did 1 they, in law, ever exercise the option to assign to Garret B. 
Hunt the ¢ : — hes mort Gave, and pay him 4,000, as provided 1] 
the said agreement, do you know’ . 

A. | was not fied by letter, exhibit—I don’t remember that ex- 
hibit 

(. You were notified letter from Robinson, Haines and Co.: 
also from Garret B. Hunt, two letters, that they had paid Hunt 
$4,000 on my account, but did not state what it was for. Was there 
any provision in this Buffalo agreement stating for whose use and 
benefit such assignment should be made Hunt of the $4,000 in 
cash ? 

There was not. 

(). Have you ever derived any benefit from the assignment of the 
K. and G. R. Haines mortgage to Hunt, or the payment of the $4,000 
to Hunt? 

A. I have not. 

(). Have your creditors, to your knowledge, any of your creditors, 
ever derived any benefit ? 

A: Not to my knowledge, 

Q. After the I: ipse of the 30 days’ provision in the Buffalo agree- 
ment, within which you might personally make a sale, did you di- 
rect Mr. Henry 8. Cunningham, in writing or verbally or therwise, 
to make i e@ COnveyabhce which he did make to Haines, Ptinson 
and Ranney? 

A. | did” not. , | 

. Did he ever apply to or consult you w 
ing a verbal or written power of attorney? 

A. He did not. 

©. Was the deed made by Cunningham to Kobinson, Haines and 
Co. made with your knowledge or consent or by your authority? 

A. It was not. | 

Did you ever ratify or confirm in any way that transaction? 


A. Tt did nok 


ith reference to obtain- 


O06 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


Q. At the time of the conference in Buffalo, prior to the execution 
of the Buffalo agreement, what did you claim and _ press and urge 
and demand, with referance to the mortgage described as 1, 2, 3, to 
the mortg rages and indebtedness described in the Buffalo agreement 
as i. 2.3 4, and 5, to wit: The Cunningham, Hunt and Eschleman 
mortgage, the C. Haines and J. B. Wayne mortgage, the J. H. Hill 

claim, and the Calvin Haines claim? Did you claim that the prop- 

erty should be conveyed, subject to said indebtedness above de- 
scribed, and that the said indebtedness above described should be 
paid by the purchaser and assumed by the purchaser? 


on 


)bjected to as leading. 


Q. What was vour demand and claim at the time? That who- 
ever bought the property should be subject to these debts, or 
465 | who should pay them? 
A. It was understood verbally that all these mortgages 
should be cancelled [and] taken up at the end of 30 days. 
The answer is objected to, as varying the terms of the Buffalo 
agreement. 
Wirness: Unless there was some agreement with the parties to 
the contract. | 3 
Q. Who brought about the conference prior to the Buffalo agree- 
ment subsequent to your deed to Cunningham and prior to his 
making his deed to his venders; who brought about the meeting 
pnior to the Buffalo agreement ? 
Henry §$. Cunningham. 
How did he bring it about ? 
A. He telegraphed me at Ossineke to come to Buffalo. 


The [court] adjourned until 2 p. m. 


Davip D. OLIVER, complainant, recalled : 


Who were present at the discussion prior to the Buffalo agree- 

sie ¢ 

A. Cunningham, Hunt, Eschleman, Calvin Haines, Philip M. 
Ranney, George J. and Henry M. Robinson. : | 
Q. Were.you in Buffalo when the Buffalo agreement was signed ? 
A. 1 was not. | | 
). When you returned did you desire to see it? 
A. I did. 7 
J. What means did you take to procure a copy of it? 
A. I requested a copy and was refused. I was refused to read it 
until I gota permit from Mr. Cunningham. 
J. Where did you take the permit to? 
A. To Mr. Williams’ office in Buffalo 
) How long’ was it before you were able to met a COpy 4 
\. I think it was ities a year and a half or two years. 
’. 1 call your attention to the provisions of the Buffalo agree- 
ment, as follows: To a mortgage held by C. Haines, now held by Dr. 
J. H. Helmaer, of Lockport, about $19,000.- State, if you please, 


*« 


rs » — Bree a Se - «=: 


# 
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who in fact held that mortgage on the 8rd day of Oct., the date of 
the Buffalo agreement ? | 

A. Garret B. Hunt 

@. When had it been assigned to Garret B. Hunt ? 

A. On the second day of Oct., 1868. 
. Do you not mean Novy.? 


c 


A. Oct., | would say. 


A copy of the assignment is here produced, marked Exhibit V, a 
copy of the assignment dated Oct. 2nd, 1868, by Calvin Haines and 
Philip M. Ranney to Garret B. Hunt and Jacob Eschleman, for a 
valuable consideration, acknowledged Dee. 4th, 1868, recorded Jan. 
20th, 1869. Said document is on file in case number 1408, in this 
court. It is now produced, and marked Exhibit Y. 


(J. State particularly in which the Buffalo agreement was a fraud. 
A. | considered it a fraud beeause it binds none of the partie Ss to 
pay anything. Secondly, it charges all the amount on the mort- 
eages much in excess of what they really are. Third, it states that 
C. Haines’ mortgage was held by J. H. Helmare, of Lockport, N. 
Y., when, in fact, it had been assigned to Garret B. Hunt 
466 the day before the date of the Buffalo agreement. fourth, it 
was a fraud from the fact that Schedule D of the outside lands 
were left entirely out of the contract, about 1,000 acres. It was a 
fraud because Mr. Cunningham pretended to deed to me a thousand 
acres of land pursuant to that contract, when in fact he had no 
lands in the contract. | 


(). State whether, after the formation of the. partne rship of Cun- 
ningham, Robinson, Haines & Co., there was obtained a conveyance 
of the Preston lands, and whether Schedule B is a copy of it. 

A. [am not sure about its beine after the formation of the co- 
parthership, but I think 1t was on the LOth of Nov. that a deed was 
made to Henry 8. Cunningham. 

(. To whom were the obligations of Geo. W. Hawkins to Haines 
and Ranney assigned ? 

A. To Garret B Hunt. 

(). Was there any consideration paid ? 
A. There Was hot. 

Q. Was there any consideration paid for the assignment from 
Helmaer to Hunt? : 

A. I don’t know; I think tl 
maer at all; not on record. 

@. Was there any consideration paid for the C. Haines & Co., or 
any of the obligations held by your cereal | 

A. Not that | am aware of. 

(). W ere all thre se obligations acalnst Vou aX id by your ereditors 
unsecured In any manner, or — the hand of Hunt and Eschleman 

A. Nearly all; most all; 1f not all of them. 

(). Who pr urchased the Wa iyhe mortgage ! 

A. H. M. Robinson. 
©. What did he do with 1 


lere was no assignment from Hel- 


) 


ec 


err a aenasannannenesinmlieaert 


308 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


A. He sued me on the note and obtained a judgment and execu- 
tion, and levied on the outside property and sold a part of it. 

©. What was done with the Cunningham, Hunt, and Eschleman 
mortgage ¢ , 

A. They commenced foreclosure. 

©. Did they interfere with the firm of Cunningham Robinson, 
Haines & Co. stripping the land ? 

A. They did not. | 

Q. And — what did the principal value of the mortgage lands 


e Pes ) 
CONSISL: 


A. In pin 
@. So far as you know, did any of the pine go under the mort- 


PALE LO the la by virtue of the mortea: ‘Cc 

A. I don’t kno | 

QQ. Who, if a a one, reinoved the pine from the lands mortgaged 
to Cunnin Sens Hunt, and Eschleman ? 
C Ingham, Robinson, Haines & Co. 
@. In your opinion, would the lands mortgaged to Hunt and 
Eschleman be worth the amount of the mortgage and interest after 
the pine was removed ? 

A. It would not. / 

®. What proportion of the amount of the mortgage and interest 
would these lands be worth, in your opinion, after the removal of 
the pine? 

A. They might be wo ha quarter of the mortgage. 

(). Did the firm of Cunningham, Haines & Co. pay any money 
upon the Cunninghaim, Hunt, and Kschleman mortgage ? 

A. Not that I know of. | 

(. Did they not, then, to your knowledge, in any way prevent 
the foreclosure ? 

A. They did not. 
LO7 (. Did you have any interest, and, if so, what, in the so- 
ealled Thompson lands ? | 
A. 1 don't recollect now; I can’t recollect having any ; I might 
Did the firm of Cunninghan Robinson, Haines and Co. ex- 

} nd large Sus 1 the stueinee aula! of the property eovered by the 
Cunningham, Hunt, and Eschleman mortgage ? 

A. They canis some Improvements ; [ don’t know how much; | 
should think in the neighborhood, perhaps, of thirty or $40,000. 

@. Did they do this immediately without having made any ar- 
rangement to extend the Cunningham, Hunt, and Eschleman mort- 


. . > y 4 . 4 . ] : ‘; 
gage, or to prevent Its loreclosure ° 


(). Did they in all respects, so far as you know, treat the land as 
though 1t was unincumbered by said first mortgage ? 


Q. Did you have any motive, and if so, what, to decline convey- 
ing the so-called Thompson lands” 

A. I cannot state anything, except that I had no title to them. | 
know there was a lot of lands mentioned in my Buffalo agreement 
in regard to some lands in towns. 28 and 29 north, range 8 east, that 
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were not deeded at that time, and that, in fact, I had no interest in. 
Q. cee ee a Sereemient, wim do you mean ? 
A. I made th agreement that was made the d: ay be fore Mr. Cun- 
ningham’s Bulfalo agreement. 


() lt is in proof in this Case 


%- 


¥ 
Exhibit es J thi nk it is on page 20. No, it is Exhibit N to 
Cunningham's testimony. 


CJ. i Nat page Is it ¢ 


‘5 2 ee Ae aay ] ¢ 
[). LD). Oliver’s agreement lnael eal, dated Oet. 2nd. LSOS 
Pci ee the exhibits, Olive: Individual bultalo agreement, X- 
} 


hibit N, in ease nuniber 1408, is produced and offered in evidenee.) 
It is on file in the other sui 

@. With what parties was that agreement executed 

A. I think it Was Robinson flaines Ww Co. 

Q. Who bought any of the lands mortgaged to Cunningham, Hunt 
and Eschleman at the foreclosure sale; who bought in the lands; 
who bought in the:-land covered by that mortgage ¢ 

A. Garret B. Hunt. 
©. Who holds. these lands ? 

A. Garret B. Hunt. 

Q. Has anything been done with the $20,000 Geo. J. Robinson 
NiorteaLve 

A. Not that I know of. 


So vibe Shin You mean the George J., don’t you? Was there 
a 320,000 Henry M. eee 
A. George J. R obinson. 


\). Che fall before the sale of | unningham what was the amount 


} 


as ! maces 
of the supphes put into the Devil river property ‘ 


= . cs } ' 
()biect tO as imma terial and 1rreievant. 


} 
e/! 


A. I think about $28,000. 
(). How many logs did you get out that winter 


a 


Pame objection. 


: ae Se 
AOS A. I think about eight millions. 

mae Pie, eae ee 2a 

(. What were they worth at the mil? 


\. They were worth about:38 pr. M. 
What amount was there at the time of the sale—of the trans- 
o Cunningham ? 

A. There was about 2 million feet of lumber or about. and about 
6 million feet of logs. | 

(. Did you give him the title and possession ? 
\. I did. I made him -delivery of tl : 
? You have stated that your Liabilities, at the time ot the sale 
to Cunningham, were oe what was the amount of the 
real and personal property possessed by you and conveyed at that 
time to Henry ca ccaahaen? | 
A. There was about $70,000 of personal property there at the time 
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of the conveyance to Cunningham, and there was something lke 
90,000.00 feet of timber. | 
(. What would be the valuation of th: At 
The stumpage would be worth from 2 to $4 a thousand. 
Q. What would that produce in the sum? 
[It would be worth about $200,000. 
Q. Had Robinson offered to buy this property, pay your debts, 
and anything else, besides? 
A. He had offered through Melville. 
(). ‘lo do what? 
\. To pay off all the debts on vive me $10,000. 
? Which one made the offer? — 
\. It was made by both ; ae both Robinsons. 
). The two, Henry M. and Geo., made hee m through Melville? 
A. Yes, sil | 
@. Is Melville living? 
A. He is not. 


Q. State wheth« , the year nar the Buffalo agreement, you had 
} 
| 


aa. 


ie «. 


A 


, 


visited Mr. ae wit 


7 


. ; ° } 
1 reference to making any arrangement with 


him. 


A. In 1867 I was frequently down to Mr. Hunt’s, and I often saw 


+ : > ) = - 
OO 11) and LAKE 


Mr.’Cunningham, and that season I solicited him to 
an interest in the concern—a quarter—and I saw [astern parties, 
er — Season. 
Did you State to Cunningham, Hunt, and Eschleman the de- 
Ri of your affairs’? 
A. I presume I did; but they were quite different from what they 
we ~ in mace 
What wi s the condition of the lumber business and milling 
— 1868 to 1874, as to bei ing de pre ‘ssed or otherwise ? 
A. The lumber business during that time was good until 1874. 
®. Was it particularly flourishing ? 
A. In 1868-9 it was. 
Q. Did it reach its culminating point in ’69? 
A. I think it did. 
q. When Cunningham came to see you,and at the time you have 
stated that you conside red that you were dealing with him as privi- 
leged mortgagee, tell us what claim he made to you upon that sub- 


ject; in what ari aracter he claimed to be dealing with you? 


A. He claimed to be dealing with me—with them—as mortgages 
creditor, with the consent of his co-mortgagees. 

469 (). And on their behalf? 
A. He said they were backing him in what he was doing. 
@. When was his assignment of his interest in the mortgage to 
Hunt and Kschleman placed .on record ? 
A. I have not got it; I will have to‘refresh my memory for the 
date. 

®. Well, was it some months after—I don’t care about the exact 
date—was it some months afterwards ? 3 
A. Yes, sir; 1t was a number of months. 
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@. And have owned it from that time until you deeded it to Cun- 


ningham ? 

A. Yes, sIr. 

@. You have had, you say, partners, George W. Hawkins and 
Robert Oliver; did they have an interest in the fee of that prop- 
erty ? 

They had not. 

Q. What interest did Hawkins have in the partnership ? 
A. Nothing only a verbal agreement fora half interest in the mill 
and eertain lands. I forget now what those lands were. 

Then Hawkins did have an interest under that verbal agree- 
ment in the fee of some lands? 

A. No, there was nothing only a verbal understanding with re- 
gard to the sale of the in rty. There never was any writing. 

J). | understood you LO Sa that under the verbal dgreement he 
the agreement with Hawkins ? 


a 
had an interest in the fee; what was 

A. Tha® he was to put In money and 1 the mill and go on 
and lumber, and he was to have a certain inlet. 

(). How much ? 


A. A half interest in certain lands when he paid up the amount 
agreed Upon. 
®. How much was that? 

A. I do not remember now what it was. 
(. About how much ? 

A. I could not say How. 

@. How many lands was he to have an interest in ? 

A. He came in and worked through the winter and stayed until 
the spring—— | 

(). Never mind what he did. What was he to have, if vou re- 
member? You don’t rember how many lands he was to have? 

A. No. 

Do you remember how much money he was to put in? 

A. No; there was not any specified sum that he was to put In. 
He had some money, and he was to help repair the mill and 
work it. 

Do you mean to say that you agreed to give him a half inter- 
est in a large number of lands in consideration of his putting in 
an indefinite sum of money ? 

A. No, if was definite; that is, the amount that he was to put in. 

@. How much was he to put in? 

A. How much he was to pay I can’t say; it has been so long. 
There was nothing but a verbal agreement. He stayed through the 
winter and left. 

Q. You can’t say how much he was to putin, but he was to put 
in a definite sum? 

A. I think he was. 

(). He made some mortgages on his N. Y. propert: y, did he not? 

A. Yes. | 

@. Were those mortgages made to raise this money ? 

A. The mortgages were made to raise money to go on with the 
lumbering through the winter. 
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put in under this agreement ? 
A. No. ee 
47] @. When he borrowed that money, what did he do with it, 
give it to you | 

A. He mortgaged jointly with me. I mortgaged property at the 
same time. . 

@. He mortgaged his own property; what did he do with the money 
that came from it ? 


A. Went into the lumber. 


®. Were those mortgages made to raise the money that he was to 


(). Has he any interest up there now? 

A. No. 

(). You have settled with him? 

A. Yes. 

(). How—deed him any lands’? 

A. | paid him, | think it was $1,000, for what he did, and the 


money he paid in there. 

(. And did he accept that as a settlement? 

A. Yes, he did. 

Then he took a $1,000 for his half interest in the mill an 

these other lands and released you ? 

A. He Fave up the contraet. or backed out of his contract. 

Q. Then why e lL you give him $1,000 ” 
A. Because I was foolish e nough to cdo it. 


(). How did he iach out under his contract ? 
A. Well, he went home to get his family, and while there he took 
his fatier’s farm and agreed to ke Cp the old folks, and came back 


and said he could not stav any longer, could not go on any further 
in the concern, and that was the end of it; he wanted I should pay 
him what money he putin and I did so. I think it was about $1,000. 

Q. Did you pay him all the money he paid in? 

A. Yes, sir, 

(). Inc hedine the amount raised by mortgages on his N. Y. proj 
erty * 7 
A. No, I took eare of those. 

(). Now, Mr. Oliver, he had a | ilf interest in the mi 
certain lands; can you now generally describe the lands that 
a half interest in ? | 
A. No, sir, for | do not think they were described at the time. 

(. You and he understood which ones they were? 

A. Yes; sir; did at the time. 

Q. Give us the lands that you then understood. 

A. Jeannot. I do not now know what I owned at that time, be- 
eause I was-taking up lands and buying lands. 

Q). What time he that ¢ 
A. It was in the all of 1866, I think. 

(). You owned ge you owned in 1867, didn’t you? 


(). And in 1868, which you have described with a great deal of 
ad 


particularity in these bills, have you not ‘ 


A. Yes, sir. 
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Bu t you are unable to deseribe or tell what lands you owned 


é 

{ . 

\. might by a reference to the property. 
). Don’t you know that you owned the lands covered by the Hunt 
L Esche Iman mortgage at that time 
A. Yes, I think I did. 

(). How many acres Was that % 
A. I think there was 5,600 or thereabouts. 


ieee RussELL: All the testimony taken up to this sig with re- 


gard to Mr. Hawkins is objected to as incompetent and irrelevant, 
and asked to be stricken out. 

@. While we are on that subject, Just to explain a discrepaney in 
your direct. testimony, Mr. Russell asks you, “And you gave them 


security| Ol) about 1? OOO acres: Is that what Vou bie ant?’ You 
472 answer, ‘No, let me see, | miay be mistaken, 2,600, I ouess,” 

Do you mean that 5,600 is all that isin the Hunt and Eschle- 
man mortgaLce. 

A. No. 5,600 is what I purchased of them, I think; and I gave 
them a mortgage 4 0 about as much more land. 

Then at gd »of the Hawkins agreement vou had about 
that amount of lan 1? 

A. Yes, | naar had. 

(. The Hawkins agreement was substantially the same that you 
claim Cunningham may give you, was it not, except as to the inter- 
est he was to have—that he was to put In money enough to pay the 
aC on baa i? : | 

A. There was not anything of the kind said. 

(@. He was to put in money to what—to run the mil 

A. He was to go on and put in money to repair the mill and run 
it, and when he paid a certain amount over the proceeds of the mill 
he was to have one-half the wig 
don’t know whether it was a malf the lands, Or par 
of the lands—I can’t say, but there was a certain amecunt of lands 
and the mill that he was to have a half interest in if he went on 
and worked in and paid over the proceeds. And he came there 
through the winter and stayed there till spring, and quit. 


. > ;* i O 
(). Was he followed by Robert b. Oliver as a partner ? 
A. Robert B. Oliver was in the same firm in the win the 


Sane Vea a 
(). With you and Hawkin 
_ Y es, S]] 2 
Q. The nit was you and Hawkins and Robert B. Oliver? 
rs Yes. Sir. 


4 | . } 
@. Then you must have had a new agreement with He ‘kins 
when you took Robert B. in? 


here was not any writing at all. 
reement, verbal or written, I sup- 
i 


A. Yes, a verbal agreement. 
©. What was that? 
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A. I don’t know; I think that was the same. 

Q. It could not have been the same, because a third person exe- 
cuted it. 

A. They had the same interest. Hawkins rather took him in 
with him. 

QM. You think Hawkins took Oliver in with him? 

A. Yes, or they had the same interest. 

Q. Don’t you know whether he did or not? 

ba A. I don’t remember, for I never paid any attention to it. 

@. Why didn’t you pay any attention to it? 

A. Because they never did anything; they only stayed until the 
spring, and there was no writing; thev fulfilled no agreement, and 
there was nothing of it. 

@. What Iam trying to get at is what Robert Oliver’s agreement 
was. You say you paid no attention to it; didn’t you take any in- 
terest In What his agreement was? 

A. I did at the time. 

oe @. Can’t you remember anything about it? 

A. I don’t remember any particulars about It. 

Q. Do you remember what interest in the property he was to have 
in ease he did fulfill his agreement? 

A. I don’t know what he was to have. 
473 Q. Do you remember how much money he was to put in ? 
A.- He did not put in any. 
®. How mueh did he agree to put in; do you remember 
v A. No. 

(). Did he agree to put in any ? | 

A. I don’t know whether he agreed to put in anything, or any- 
thing about it, except Hawkins was to bave a half-interest in a 
mill and certain lands, but what those lands were I cannot say. 

@. I am asking about Oliver now. 

A. I don’t remember anything about Oliver. 

(. You say in your bill that you conducted this lumbering busi- 


ness alone, and in connection with Hawkins and Oliver you say in 


+ 


that ? 


"{ 
] 
t! 


vour testimony that vou conducted it with them as partners. Do 
| understand you to say that you cannot tell what the partnership 
arrangement was between you and Hawkins and Oliver? 

A. No. | 
). When did Oliver go out of the concern ‘ 
\. I can’t tell that positively; I think it was in May. 
J. Of what year? 
n A. ’67 I think. it must have been in ’66. 
(. Which was it? 
A. I can’t say positively which one. | 
Q. You have already testified that it was in ’67; do you want to 
eorreet that ? 

A. I think it was the winter of ’66—’7. 

( You have already testified that Robert B. Oliver and Creorge 


; 


—, 
— 


) 
y. 


W. Hawkins were with you until May or June 1867; do you desire 
, 


to correct that * baie 
A. I think that 1s a fact, too. 


C) 
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What became of Oliver? 
Well, he lives yet, in Jackson county, in this State. 
) At large, I suppose ¢ 

A. Yes, sir. 

(). What became of him; under what cireumstances did he leave 
Ossineke ? 

Objected to as incompetent and irrelevant, and all testimony with 
regard to Robert B. Oliver objected to for the same reason, and asked 
LO be stricken out. 

®. The circumstances were that he wanted I should pay hin 
something for what he had done in the winter, and I should leave 
him a pair of horses, and when I went away he went away with 
them. 

(. Did’nt he take t! 


at pair of horses in payment of his interest 
he partnership and 


if 
in elear out ? 


). With your assent ? 
\. Not with my assent; they were his horses. 
\ 


nything besides a pair of horses and a wagon ? 


} 


N ‘ a i 
A. I forgot whether they had a wagon or not; it appears to me 
Tre Was a WaYon. 

ost ee, , : os lia 
(J. He sotd out His terest 1n the firm ior enough LO get liimselt 


| it 


out of town with. and went off * 


A. Yes. 
(). You say you conveved to Hunt, Cunningham, and Eschleman 


by mortgage some 12,000 acres of land, about half of which vou 
had the title to from other parties ; was the mortgage a first 
Ly lien on the whole of that land ? 

A. Yes; 1t was. 

Q. You “ay that at the same time you had the equitable title to 
the Preston land, so called; had you paid anything at all upon the 
contract for the Preston land t 

A. I was buying and selling land all the time, and paying all the 


time 
(). This particular contract, | mean. 
A. This particular contract was a settlement of the residue of the 
f } } 


lands after we ceased to take lands together. 
J. Never mind what that contract was. Have you paid anything 
that contract ? | 
A. No; I have not paid anything on the contract, because when 
I made the assignment it was not due. 
(. Did you hold the Preston contract at the time of vour partner- 
ship arrangement with [Ilawkins? 

A. I did not. 
. Were they part of the lands that Hawkins was to have a half 
Interest in? 

A. No; they were not. 
Q. Were those portions of the Preston lands which were in 28 and 
29 a part of the landsin which Hawkins was to havea half interest ? 


A. There were ho Preston lands. : 
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Q. What interest did you pay on the Hunt and Eschleman mort- 
| 


gage in cash ¢ 

A. I think it was $2,500.00 I paid through Mr. Hawkins. 

(). That mortgage was made in 1866, was it not? 

A. In ’66, I think. 

Q. Prior to the time that Hunt and Eschleman began their fore- 
closure of the mortgage had you had any specifie interview with 
them with reference to the mortgaL’e 5 and, if so, when ? 

A. In reference to the interest ? 

(). In reference LO the MmorteaLe, payment ot interest, the foreclos- 
ure of it, or anything else. | 

A. I saw them several times about it. 

®. When? 

A. Onee; I think about the 20th of July, 1868, at Hunt’s. 

(). Whom did you see there? 

A. ITsaw Hunt, and I think Eschleman. Iam not certain wheth 
there was anybody else there but Hunt. 

(J. What Was that nite rview about: What passed between you?! 

Objected to as Incompetent and irrelevant. 


A. 1 could not say. 

(). Were you there to confer in regard to the trade? 

A. We were there to confer in regard to the trade between the 
Haineses and myself, and to see what Hunt would do with his mort- 
vage; whether he would wait on them if they bought. 

(). Anything further? I suppose Mr. Russell is in a hurry, and 
he quicker you answer the quicker you will get through. Any- 
hing further at that interview 
ie winter of 1867 

is interview was there anything further than you hav 
already stated ? 

A. No. 3 

(). No arrangement as to whether they would hold off if Vou did 
not sell to Haines ? 

A. As‘far as the talk was with me when I bought, and at every 

interview—— . 
AT5 (. Restrict yourself to this.n 


; iterview 
A. If they were secured and their interest paid they would 


walt any length of time. 

. Did they say that at that interview ‘ 

A. They said that at all times. 

Q. Answer the question, if you please. At this interview whicl 
you speak of about- the 20th of July, 1568, did they say that ? 

A. I think they told the Haineses if they bought they would wait 
on them. 

©. Were the Haineses there? 

~ . e 7 i 7 
A. Yes; two of them I think were there. 


(). thought vou did not remember anybody’s being there but 


Hunt and Eschleman and you? 
A. None of the mortgages. 
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@. But the two Haineses were there now,you say; E.and G.R., or 
which ? 

: A. Geora R. Haines was there, ] think, and Calvin. 

(). Subsequent to that did you have an interview with Hunt and 
KMschleman, or either of them, with reference to their conduet under 
this mortgage ¢ 

A. I had 

(. When and where? 

A. Cannot Stat thi piadCes all of them 

() state ne plac Lien 

\. [ think one place was in Buffalo 

Q. When? 3 

A. ‘Tried to sell to Wheeler and Weston. 

(). What was the interview? 

\ it was to | in whether thi \ would Walt on the Parti that 
bought for their mortgag 

(). Did they agree to? 

A. [hae did Ot AVTCE LO beeau eC Thne\ did not buy 
* (. You said the interview was to ascertain whether they woul 
Walt on thi parties if they bought did they agree to Walt on them 
i] they boug] : 

A. Well, so ] understood. 

\). Who was present at that interview ? 

A. I think Cunningham, Hunt, and Eschleman: Geo. J. and 
Henry M. Robinson, Calvin Haines, Philip M. Ranney, and Geo. R. 
Haines; I am not sure whether the other Haines was there or not. 

Q. And Garret B. Hunt and Philip Eschleman ? | 

\. Yes ; 

(). Where was this? 

\. It was at the Mansion House, in Buffalo 

(). When? 

A. About the last of Oct. 

() ‘OS? 

f cS 

(). The other interview was in July, *68? 

A. Yes, si 

(). Can you testify to any interview between those two; between 
you and Hunt and Eschleman 

ee Cannot, 

(). How recently before the July interview had you seen Hunt and 
KEsehleman ? | | 

A. It had not seen them that year. 

(). After your sale to Wheeler and Weston had fallen through did 
you again have any interview with Hunt and Eschleman about 
giving you time, or anybody time, on that mortgage? 

A. I think not. 
176 ®. When they filed their bill to foreclose that mortgage did 
you go to see them with reference to it? | ‘. 

A. I did not. 

Q. Did you claim to them in any way that they had promised 
not to foreclose that mortgage? 
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(). Paid 1 the winter Or spring 9 


A. It was paid in the winter; it was paid by Mr. Haines; he 
represented to me that he paid it at once. 


@. You don’t know when it was paid, then? 
re No. 
@. You never had any interview with Hunt or Eschleman abou 


& 


the proposition ot June 19th. the snr proposition of yourself LO 


‘) 


them, did you * 
A. I never did. 
ATi q. You never had a previous conversation with. them 
about it; you don’t know whether they had accepted that or 

not? | ; 

A. I never saw any of them until Mr. Cunningham came up. 

Q. When you made the proposition you had no idea whether they 
would accept it or not? 

A. I had: an idea they would. 

©. You had no idea from anything they had said to you or you 
had said to them. , | 

A. I was led to believe from what they had said that they would 
accept it; I cannot tell what it was, but if I had not supposed that 
they would have accepted I would not have written it. 
(). You were led to believe from what they said to you? 

A. Yes. 

When had you seen them; you had not seen them that year, 

You say , when had you seen them before ? 
A. I think it was in Feb., 1868. 
(). You have already testified you had not seen them that year 
fore July ; do you waht to correct that ? 
As do, i f I said it. 
). You did say it most assuredly, you did see them in Feb 
A. I think it was in Feb. [ was down and If saw them. 
). Where did you see them and who was present ? 
A. I can’t say that either; I think it was at Canningham’s house. 
). In Buffalo? 
A. In Buffalo. 
). Was he present ? 
A. Yes. : 
’. What was the interview then ? 
A. 1 don’t cts what it was. 
What did you do with this proposition after you had written 
lid you mail it? : 

A. I gave it to Geo. W. Hawkins to convey to them. 

Q. To convey to whom’? 

A. To Cunningham and Hunt; it was particularly addressed to 
Cunningham and Hunt. _ 

He was not to give 1t to Eschleman ? 

A. He was to show it to Eschleman if he should come across him ; 
not anything special any further than Cunningham and Hunt. 
Q. Why did you apply to Cunningham and Hunt? 


a 


A. se ies | suppose they were friends and would help me. 


et 
~ 
a 
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@. You never followed up this propos! ition at all in any way 
you say you saw Cunningham, is that it? 

A. The proposition was given to Haines and Haines came up 
and looked at the property with the proposition, and that led to 
the Lockport agreement, W vhich expired on the oth of Sept., at t 
time Cunningham came to ¢ ras and took the conveyance of 1 
ane: 7 
. Then the result of the proposition de an 
igreement with Haines what you called the Lockport agreement, is 
that it ? 

A. No, that is not the propesition and it was not made according 
—— proposition. 


’ — 
The proposition > igi say was given to Haines and he came up 
ws see you and you made the agreement? 
rex } j j ? 
Chev Canie Up to see the property, but not to take thre prop ry 
© ~ 4 


on that agreement. 
@. You did make this Lockport agreement with Haines? 
A. ‘There was an agreement made with Haines. 
(8 (). Of course that wiped out = agreement, or any hope of 
agreement, with Hunt and Cunni \eham as long as that 
stood? — : | 
A. Of course. 
Then you abandoned Hunt and Cunningham and_ took 
Haines ? 
A. There was ho agreement made. 
Q. When you made the Haines agreement you abandoned Hunt 
1 Cunningham and took Hai 
A. Yes. 


; 1 j } a 7 . 
(. Was it he that backed out or you that backed out? 
° , ° : ! . 
Objected to as incompetent and irrelevant. 


A. Haines. 


Q. And short ly afterw: ards you saw Cunningham at Ossineke ? 

A. About the first of S epten n ber l don’t know the exact time. 

®. It was shortly after Haine backed out of his Li ockport agree- 
ment 


A. Just before the expiration of 1 
Q. But it was after Haines had given it up, was 1t not? 

| don’t know, only from Cunningham, that he had given it up. 
Then Cunningham brought you the word from Haines that 


‘<a 


id given 1t up; that Haines had backed out? 
ee 
). This was which Haines? 
phe ) pon seas : 
A. It was the firm of C. Haines & Co., and E. and G. R. Haines 
W& Co. , 
@. Which Haines did Mr. Cunningham bring you the word 


, 


_— 


from * | 
A. The Haineses. 
Q. Did he bring you a letter? 
A. No. 

Q. Just a verbal statement ? 


~_ 
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A. Verbal. 

@. You did not question him? 

A. No. 

Q. Mr. Oliver, stop and think a moment; don’t you know at that 
time that Cunningham did not know the Haineses, and had never 
seen them? ' 

A. I don’t know. 

@. Are you not entirely mistaken when you say that Cunning- 
ham brought you any message at all from the Haineses? 

A. I am not. 

(). You say he said to you that the Ilaineses were not cong to 
earry out the agreement, did not specify which Haines he had seen, 
and you did not ask him ? 

A. No. 


Q. Did you ask him any questions about it ? 


_ A. I guess there was a mistake about his not knowing the 
Haineses. 


Q. Did you ask him any questions about it when he reported this 
to you? ) 

A. I do not recollect whether I did or not, but the Lockport agree- 
ment was known, and there was a conversation. 

@. Did you ask him any questions with reference to the reason 
or the cause of their backing out, or anything of that kind. 

A. I think not; I am not sure. 

(. You did not take much interest in it ? 

A. I did not take a great deal. 

Q. Were you disappointed or otherwise when you heard they ha 
backed out? : 


Objected to as incompetent and irrelevant. 


A. I think I was disappointed; I might have understood and 
probably did what they were doing from the time that the contract 
was made until the 5th Sept. 

Q. I do not care what you might have done; you say you were 
disappointed and vet you asked ho questions particularly about it? 

A. 1 am not certain what I said. 

@. Did you write to them? 

A. I could not say whether I did or not; I presume I did. 
479 =—s- Q.:~ Did you make any effort to keep them to the a 
). What did you do? 
A. I had not much to do. 
). What did you do? 


Objected to as incompetent and irrelevant. 


vreement ” 


— 
‘ 


A. I do not know what. 

Q. Will you take the Haines-Lockport agreement and state where 
in it is better for you than the agreement of Oct. 3rd, 1868, with 
Calvin Haines, Philip Ranney, and George Robinson ? 


Objected to as incompetent and irrelevant. 


opr o> 
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A. In two essential points; one is one-half of the E. and G. R. 
Haines mortgage, and the other is $10,000 in cash. 
Q. That is all, is it‘ 
A. No. 
(). What else is there? 
A. The Lockport agreement was to cancel all the mortgages and 
pay the Oliver and Robinson debts, and the Buffalo agreement 
agrees to pay nothing. The Lockport: agreement was to deed back 
= outside lands, and the Buffalo agreement leaves out one group 
lands entirely 
‘é After the Haines-Locl ‘kport agreement fell through what did 
you do? | 
A. I transferred all my interest in the Devil river property, per- 
sonal and real, to Mr. Cunningham in trust. 
Q. State particularly in detail what that trust was. 


4 
Objected to as incompetent and irrelevant. The bill expressly 
repudiates the trust. 


Q. What was that trust? State it particularly and in detail. 

A. At the time of the sale 

(). Never mind that. [ want you to state specifically and in de- 
tail the terms of that trust. I do not want anything else. 

A. Prior to Mr. Cunningham—— 
). I say again that I want only the ns of that trust. 
A. I had seen a man by the name of ( rumeron 

(). Stop a moment. I again say that I only want the terms of 
this : trust. 

The terms of that trust were that if the bargain that I had 
he with other parties fell through he was to run that property, 
pay ott the debts, and reassien when the debts were paid *- to re- 
deem to me the property. That was the. substance of the trust. 
At the same time if we chose to sell the property, or have a 
chance to sell the property to advantage, then I was to run the prop- 
erty and pay off the debts, and when that was done to redeem to me 
the property. 

(). I want you to state everything that was in the trust as you re- 


member it. “Is that all: any othe  dolaite of the trust that you 
bey aie eh ¢ : 

The trust never was committed to writing, but there was a 
verbal understanding with regard to it, and what I should state was 
the gene ia outline of the trust. 

Q). \W ha t Ll ask. is the details of it; if you remember any other 
details of the trust ? ! 

A. Ithink that the property was to be run through the agency 
of Geo. W. Hawkins, and Hawkins was to havea quarter interest, and 
his salary was to go towards paying for the interest. He wasto pay 

$350,000. 

480 (). Anything else? 
A. I don’t think of anything else. 

Commissioner here read the questions and answers to the witness 
above given with regard to the details of the trust. 
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Q. Having heard that read, does that cover everything material 
in the Cunningham trust? 

A. I think it does. | 

Q. Who were the other parties that you spoke of, if you did not 
see that this was.to be so? 

A. I think his name was Cameron. 

@. Did you have negotiations with him at the same time you were 
negotiating with Haines? 

A. No. 

Q. When did your negotiations with him begin ? 

A. I think it was in the latter part of Aug.; I was in Detroit the 
19th of August, and I think it was about the 20th of Aug. 

(). That what ? 

\. That I had a contraet with Cameron. 

J. Did you offer him the property ? 

A. I forget what was said with regard to the property. 
J. Did you have any contract in writing with him about it? 

1. No. 

J. Any verbal contract about it? 

A. Yes. 

. What was it? 

A. It was no contract; it was mere talk about the sale of the prop- 
erty if the Haineses did not carry out their contract in — would sell 
to him. | | 

@. And if Cameron did not carry out his talk Cunningham was 
to take this other trust? ) 

A. I knew nothing. about Cunningham at that time. 

(. Afterwards when you did see Cunningham you made the ar- 
rangement that Cunningham was to take this other trust 1f Cameron 
did not buy it? 

A. Yes. 

, 


@. Cunningham has nothing to do with Cameron 4 


A. Not any. 
( Never had seen him. | suppose ? 


) 
a: 
A. I do not know whether he had seen him or not. 
). Was Hawkins up there at the time Cunningham*came up ? 
A. He was. 
Q. Was he put in possession by Cunningham ? 
A. He Was, verbally. : 
. At the time Hawkins was put in possession had you heard 
from Cameron ? 
A. I had not. 
Q. How did you protect Cameron’s interest as to the sale? Did 
you tell Hawkins anything about this Cameron sale? 
\. The Cameron sale was only talk. 
). Did you tell that talk to Hawkins? 
A. 1 do not know whether I did or not. 
). Did you tell it to Cunningham ? 
A. I think I did. 
). When and where? 
A. At Ossineke. 


A 


—~~anifff 


O= 
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(). Before you took the deeds? 

A. I think before; Iam not sure whether it was before or after. 

@. Which was the substantial part of the arrangement with Cun- 
ningham—that he should take possession and carry on this business, 
as you have stated, or that he should make a sale of the land 

which was the first and primary part of his trust ? 
48] A. It was conditional; if the property could be sold to 
advantage then we would sell; if it could not, why— 

Then it was no part of his trust to sell the property; he was to 
use no exertions to sell the property ? 

A. ‘There was no restrictions with him about selling the property ? 

Q. It was not part of his trust that he should go to work and 
endeavor to sell the property, was it, or was it the other way ? 

A. There was no definite restriction with regard to the sale; it 
was understood if he sold or Cameron bought the property then it 
would be a sale, but nothing further than that; nothing definite 

@. Cunningham did not agree to sell the property for you when 
you took the deeds ? 7 

A. No; he did not agree definitely to sell the property 

(). You first said that the underst anding was t] oe sale you 
had in view fell through Cunningham was to ey this trust ? 

. No. 

Did not you say if the arrangement or agreement for ‘the sale 
you ‘hed with some other parties fell through, Cunningha*n was to 
go and advance money and do the b usiness ? 

A. Unless we would sell the pani. ta to advantage. 

(. Did you put that in your testimo. ‘just now ? 

A. I think I did. 

Q. Whether you did or not you want it so understood now that 
the arrangement was that if the arrangement with Cameron fell 
through, Cunningham was to execute the trust you had stated unless 
you could sell to advantage ? | 

Unless we could sell to advantage there was no restriction, no 
definite restriction, 1n regard to it. 

@. And Cunningham did not bind himself. to negotiate a sale in 
any way for you, did he? 

A. No; it seems he did not bind himself any way. 

q. It was no part of his trust that he should negotiate a sale for 
you, was it? 

Did not bind himself definitely to anything. 

Q. Was it any part of this trust that you have stated that he was 
to effect or negotiate a sale for you? 

A. He was not bound to make a sale 

(. You understand me; was it any part of Cunningham’- duty, 
under the trust, that he should negotiate or endeavor to negotiate a 
sale for you ? 

A. Not any; only as I have stated. 

@. Did he agree to negotiate a sale for you ? 
A. He did not. 

(. Did he agree to effect asale for you ? 


A. He did not 
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Q. Now, sir, at the time of your making the transfer was anything 
said by you pe seo a sale? . 

A. Yes; there was about a sale. 

@. And did Cunningham at that time agree to carry out any sale 
that you might have made? 
ea 

@. When this Hunt and Eschleman — was foreclosed vou filed a 
cross-bill did you not? 

A. I did. 

@. In that cross-bill you set up what you claimed was the Cun- 
ningham trust, did you not ? 

(. Did you therein set it up correctly ? 
A. I don’t know; my lawyer set it up—and wrongly— 
482 that is the way I understand it now. 
(). You swore to it, did you not? 
A. I swore to it as I understood i :; 

In, that bill on pages 14 and 3 » you set up this trust in these 
words: Your orator made an arrangement with said Henry 8. Cun- 
ningham, who was then and still is the owner of a one-third interest 
in said mortgage, by which your orator should convey to him his 
interest in all of said lands in trust to further secure the a ete 
of your orator’s debts, including the mortgage to the said Hu 
Cunningham, and Eschleman, the mortgages to E. and G. R. Hain 
and C. Haines & Co., and certain mortgage to James B. W ne a 
mortgage on other property to James 4. Hill, of East Saginaw, and 
some unsecured debts of your orator amounting to about $6,000; and 
said Cunningham agreed with your orator that in ease he would 
make such conveyance to him of said lands and other lands to the 
amount of 6,000 acres, together with his personal property and his 
interest in the personal estate of such copartnership, that he would 
take such property and would assume the place and interest of your 
orator in such partnership, and would make necessary advances of 
money from time to time as the same was needed in such business, 
and would convert the tee property, logs, and lumber into 
money speedily, and would aid and assist with’ his own means in 
getting out logs [for] the next summer’s operations, and would man- 
age the affairs of such partnership with care, prudence, and economy, 
would pay off all the said liabilities of your orator, together with the 
advances made by said Cunningham, end would, when the same 
were paid, convey back to your orator all of the undivided half of 
said lands in towns 28 and 29 north, range eight east, and all the 
lands deeded to him — of said towns, and would convey the 
undivided fourth of all of said lands in towns 28 and 29 to said 
George W. Hawkins, for sda’ sald Hawkins had agreed to pay 
your orator at a future day the sum of $35,000; that Hawkins was 
to have the management of the business under an irrevocable au- 

thority from Cunningham, and to have the proceeds of said quarter 
interest for his services; that it was expected that the personal prop- 
erty would be rapidly converted into cash, and all the cash so re- 
ceived applied to the payment of your orator’s said debts as speedily 


— 
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as possible, but it was agreed and understood between your orator 
and said Cunningham that the payment of the mortgage of $35,000 
from your orator to said Hunt, Cunningham, and Eschleman should 
be deferred until after all the other of this defendant’s said debts 
were paid. 

@. Do you mean to say that that is a wrong statement of the trust 
between you and Cunningham ? 
A. No; that is substantially true as far as it OES ; that was to be 
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submit it to you if you desire it. 
A. I did not in that bill. 

@. Not in the bill; in your testi 

A. I do not know whether I did or not; I think not, however. 

®. In that testimony, on page 216, do you say, “I transferred my 

property to him, Cunningham, in trust; the trust was not different 

in any part, that | remember, from that which was set forth by me 

in the written proposition made by me to Cunningham and Hunt 

on the 9th of June?” Did you not so testify ? 
A. I probably did. | 

@. There is no talk about a sa 


— se) 


Q le in the proposition made to Cun- 
ningham and Hunt, is there? 

A. There is no sale mentioned. 

Q. Did you not testify.in the case that Cunningham said _ that 
they, meaning Hunt and Eschleman, or Cunningham or Hunt, one 
or the other, were not lumbermen, and they supposed the Haineses 
were in the lumber business, and that they could take hold of it 
much better than they could, and they turned it over to them, but, 
inasmuch as they had not accepted it, had not done anything; rather 
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than it should go into their hands they would accept it; did you so 


testify ? ; 
A. I think I testified that Cunningham said so. 
®. Said these words that I have read, did he not? 


A. I testified that Mr. Cunningham said that to me; I testified 


that is what Mr. Cunningham told me. 

. You testified what I have read to you and what you have read 
here ? : 
A. Certainly. 


. 


. Did you not in the same suit and at the same time testify as 


follows: Q. Was not that conveyance made to Cunningham with a 


view to enable him to act with you to secure a sale of the property ? 


A. It was not; I did not require assistance to sell the property at 
all; I could do that myself; I never asked him to see or help to 
sell except using hisinfluence with those parties I found and brought 
to him to purchase the property—that is, | never asked him to go 
gut of his way to find a purchaser, nor did he ever, to my knowl- 
edge, find a purchaser. . Did you so testify ? 

A. I did; I did not ask him to help make a sale. 

. Did you not also in that amended cross-bill allege, in para- 
graph 15 or 16, that you had filed your bill for appropriate general 
relief in the proper State court, but were compelled by the fraudu- 
lent foreclosure proceedings | to go] into the U.S. court to seek relief 
against the proceedings ? 

: A. i do not know but I did; I do not recollect it. 
484 @. Had you ever filed any such bill in the proper State 
court ¢ 

A. I think there was such a bill filed by Newberry, Pond, and 
Brown. 

[In what court ? | 
A. Circuit court for Alpena county. 
. Do you know whether there was one filed or not? 
A. I do not, only from hearsay ; what the attorney said. 
2. Did you ever proceed under it at all ? 
A. No. ) 

Q. Did you ever discontinue it ? 

A. Yes. 

@. When did you discontinue it? 

A. It was discontinued. 

Q. When ? 

A. I cannot say when. | | 

Q. Can you say of your own knowledge that any such bill ever 
was filed ? 

A. I cannot say now. I presume I did at the time. 

Q. In the bill in the present case, this suit, in paragraph 10, you 
allege that the Cunningham trust and the object of the Cunning- 
ham transfer was the creation of a trust substantially like that pro- 
posed to Hunt and Cunningham in the written proposition of June 
9th, and that so you testified in a suit in this court upon the 
foreclosure of the Hunt and Eschleman mortgage, but Cunning- 
ham claimed in that suit that he took the transfer for the purpose 
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of effecting a favorable sale of said property. And the court sub- 
stantially so found in said case, and you, therefore, alleged that such 
was the case, and that said transfers were made for the purpose of 
enabling the mortgagees to sell said property in such a way as to pay 
themselves their own debts and to pay the other debts of the com- 
plainants. Now, sir. did you not change vour theory of the Cun- 
ningham trust because, as you say, the court had found, or you 
thought it had found, in favor of Cunningham’s statement that the 
trausfer was made to him only for the purpose of making a sale? 

A. As I understand it both were facts. 

®. I want a direct answer. 

A. J do not know as the theory was changed. He took the prop- 
erty for both purposes. 

Q. Did you not change your statement of the trust because you 
thought the court had so found ? 

A. I stated only the first part in the first evidence, and in the 
second the second part. 

Q. I want a direct answer. Did you not ghange in your present 
bill your statement of the Cunningham trust for the reason stated 
that you thought the court had found against you on the other 
statement? 

A. I do not know what my attorney’s theories were ? 

Q. It is not your attorney, but you. You can answer you either 
changed it on that account or you did not. | 

A. I suppose it was. 

Q. Suppose what was? 

A. The facts were in both cases. 

Q. I do not want to know the facts; I want to know the reason 
why you changed it. , | 

A. I can answer why. Because I was advised by my attorney. 

@. You had litigated the case upon the other theory, had you 
not ? 

A. As I have stated before, the transfer included both. 

@. You had litigated the case once upon the theory of a 
485 _ trust, as stated in the two cross bills that I have read you 
from, have you not? 


A. Yes. 

@. You had been defeated in the litigation, had you not? 

A. Yes. 

Q. Had you ever claimed until you filed the bill in this present 
suit that Cunningham took those deeds for the purpose of effecting 
sale ? | 


A. There was nothing stipulated especially with regard to either, 
but he was to take it in trust, and if there could be an advantage- 
ous sale mace he was to sell or I was to sell. : 

Q. That is not the point. Had you ever before claimed that Cun- 
‘ningham took the deeds for the purpose of making the sale? 

A. I do not know that I have. 

(. Had you not before this claimed that he did not take the 
property for the purpose of making a sale? 
A. I think not. 
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©. You wrote out the certificates of acknowledgment in your own 
hand? : 

A. I think so. | 

. You wrote out the date and certificate, did you not? 
4587 A. I think I made all the transfers. 
©. And wrote the date in the acknowledgment ? 

A. Yes, sir. | 

®. That date was the 3rd of Sept., 1868. Now, will you swear that 
Cunningham was at Ossineke on the drd day of Sept., 1868 ? 

A. No, I will not swear that he was there on the 3rd. 

@. If he was not, then you antedated the acknowledgment and 
the deed, did you not? 

A. I forget how that was now. 

@. Do you know why the deeds were dated the 3rd of Sept.? 

A. I do not; they were dated on the day they were made or they 
were dated back to antedate the expiration of the Lockport agree- 
ment. . 3 
Q. Why should they be antedated so as to.anticipate that? 

A. I think there was something said by Mr. Cunningham in re- 
gard to the expiration of the Lockport agreement and that they 
were dated before the expiration of that contract; [ am not certain; 
I have an indistinct idea with regard to what was said with regard 
to the Lockport agreement. | 

@. Can you give any reasons why the deeds should be ante- 
dated in order to come within that time—any object that it would 
serve ? 

A. 1 cannot say. 

Q. What day of the week were these executed ? 

A. I cannot tell you. 


Q. What day of the week did Cunningham get up there to Ossi- 


neke ? i 
A. I cannot say. 
@. How many days was he there? | 
A. I think he was there two Sundays—I am not sure. 
(. You came back with him, did you not? 
A. I did. 
Q. If he was there two Sundays he, has been there 8 days; was 
he there as long as that ? 
A. Iam not sure; I think he was, though. 
@. Did you go to Alpena with him to record them ? 
A. I did. | | 
Q. Did you go down the next day to Bay City with him ? 
A. I did. | 
®. There he went on and you stayed? 
A. No; I think I went on to Flint with him to see Cameron and 
some other parties. | 
@. And he went on from Flint. Now, after this transfer to Cun- 
ningham, did you ever call upon him to go in and perform what 
you then claimed the trust was—put in money, run the mill, and 
install these parties, Hawkins and Melville? 
A. The first time I saw him he told me he would have nothing to 
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do with it; there was no insisting about it; he told me he would 
not have anything to do with the trust; he would not goon and ad- 
Vise me to sell. 

). What did you do; did you then try to sell ? 

\. I told him to sel] 

Q. Never mind what you told him; did you yourself try to sell ? 
A. I tried to sell. 

{). You did not raise any row about his not going on to perform 


A. I had no chance to raise any row. 
(). Did you ever claim to him that it was his duty, or that he 
ought to in any way, until the foreclosure was commenced ? 
A. He had talked with me at first in regard to 1t; | had no means 
to quarrel with them and no chance to contend. 

(. Did you correspond with him after he left you at Flint? 

7 A. Yes; I wrote him several letters and he wrote to me. 
A8S (. Did you write hima letter that is found in the record of 

be the cross-bill of page 52, Schedule A’? 

A: Yes. 


. That was the first letter you had written him since the trans- 


ae | a 


A. I think it was. I wrote him after I got to Flint at the same 
| time he came down. 
’ (). Did you also write him a letter 
A. I did. 


(), Have you any letter, paper, agreement, or writing of any kind 


'e 


marked Schedules 3. CU. and 1)? 


which in any way tends to show that Cunningham accepted such a 
trust as you set up in the two ecross-bills ? 

A. There was no writing made of the trust. 

(). Did you ever write to him either a letter, agreement, notice. or 


a 
4 
} 
| . ° ° ° . . e . e 
anything else previous to the litigation in which you stated that 
trust? 
A. No, I don’t think I did. 


@. Is not that trust, as stated by you in the cross-bill, entirely a 
creature of your own Imagination ? 

A. No, it 1s not. 

®. Have you a single lota of evidence, documentary or written, to 
confirm it or support it or corroborate it? 

Objected to as incompetent and irrelevant, and also all the test1- 
mony concerning the trust. : 

, A. I have none. 
). May it not have been a spiritual communication ? 
A. Not very much. 
You have had some concerning this suit, have you not? 


Objected to as incompetent and irrelevant. 


A. I do not think it is any of your business whether I have had 
or not. 
®. | want an answer. 
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Mr. Russet: I instruct the witness that he may decline to an- 
swer the question if he wishes. | 
A. I shall not answer it; you have no business to enquire after 
whom I have consulted or anything of the kind. 


Mr. Durrretp states that he expects to show by the witness that he 
has consulted with the spirits with relation to this suit as to the em- 
ployment of counsel and other material facts in this suit, and that 
he asks these questions believing it to be material and relevant, inas- 
much as he believes 1 Hossible and probable that the whole theory 
of the trust as set up by. Mr. Oliver emanated from the same 
source. 

Now, I ask again if you have not had communications which 
you supposed were from the spirits, in relation to this suit; you may 
decline to answer if you wish to”? | 

A. Any question with regard to the spirits, or anything as to 
peeps consulted, or anything of the kind. . 
~ Q. Have you not consulted spirits with reference to the employ- 
ment er counsel in this suit? 

A. You can make all you can from that. 

Q. Do you decline to answer that? 

A. I shall answer no such question; you may Just put that down. 

Q. Have you not stated, in connection with the previous litiga- 
tion of the cross-bill, that the spirit of Rufus Choate was acting as 
your counsel in the matter ? 

A. I did not. 

Do you not so believe? 
489 A. [t is none of your business what I believe. 
®. You decline to answer that? 

A. Yes, sir. 

@. Between the time of the transfers to Cunningham and the 3rd 
of Oct., 1868, you devoted all your time, energies, and attention to 
trying to sell this property, did you not? 

A. From Sept. to Oct. most of the time was spent in looking over 
the property and finding a purchaser. 

@. Trying to find a purchaser? 

A. I had a brother at Devil river looking at the property during 
that time. 

Q. That was your business, trying to sell it; that was your main 
business ? | 

A. I do not know that it was my main business. 

@. You were excluded from the property from George and Henry 
M. Robinson so that you could not take part in the conduct of the 
business ? 

A. I had parties looking at the property and trying to make a 
trade with them. : 

@. If that was not your main business, what was your other busi- 
ness; your main idea that month was to get rid of the property if 
you could? 

- A. Certainly; to sell the property. 


~~ 
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). _~ had been how long before that, previous to that? 
A. Not long before that. 
When dd i your trouble with George Robinson and Henry M. 
brea ak out ? : | 
A. | think our friendly relations ceased about April or May some- 


Ain, 
~~ 


Q. When were you excluded from the conduct of the business 
and all voice in it? 
A. I think it was the 19th of May that they openly declared their 


apres icy and .discharged the men; I returned from Saginaw on 
} { | } ; iB. j 
the 1! th of May, and found that they had discharged those that I 


hi: id Set to work. 


| “ep + : + } . ‘ “Oa 7 ] { asc , , « 
(). avaae ute ly aiter that you began to try to sell the property ; 
e | 4 : 1] — 
were you hot trying all that summ O sell out ¢ 


A. No. 

Q. When was it? 

A. On the 11th of May I went to Saginaw; on the 19th I came 
back to Ossineke, and found that they had dismissed. men that I 


os Re rad thara nntil th, > Thy , , 

had set to Work; gg hen stayed tLnere untlii the L9th of June: { wrote 
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my propositi .to Cunni oham and tiunt and Fave 1t to Greorge 


Hawkins, ana “Hawkins Wen with it, and he was gone two or three 
weeks and came back and reported that the Haineses would be up 
Ina short time, and in about two weeks, or about the 18th of July, 
the Haines came up; prior to that I had not been away from Devil 
river ; ic tealncnes came up and I went down with them and from 
there to Lockport, N. Y., and made the PPE grsg nae I then 
went home and stayed there until about the 16th of Aug.; then I 
came down, and at that time saw Cameron and came down and 
made the Preston contract and went home; Cameron was the only 
man that I talked with about selling any property in ’68, until after 
Cunningha m came there an 


| 


d took the property. 
(). Do \ "OU k now ar rome Pieree r 
A. I went to see him in Buffalo. 
(). whes @ is that? 
A. That was in ’67. 
AQG() (). The year — were you trying t O SC I] out in ] S67 ? 
A. I was trying to sell a quarter-interest. 
®. Did you try to sell to Patrick? 


é 
A. Patrick and Cameron were the same parties; Patrick was 
making the trade between myself and Cameron. 

). You say in your letter of Sept. 12th that you had seen Patrick, 
and he thinks he will go up ‘Tuesday; another party wants the 
perty, by the name of Cameron, who lives at Flint. Do | under- 

and you to say that Camoron and Patrick were the same persons? 
ure P al ric k had a pbumber of me i & exe) Pat tric ‘k ft to look around. 


Was that before or after the transfer to Cunningh 1am that you 
got Patrick to look around ? 
A. It was before. 
Who were the Eastern parties that Patrick refers to? 
A. I did not know who they were; I never knew them. 
Q. You did [not] know who they were? 
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A. I never saw any only Cameron. 
Q. Do you know Wheeler and Weston, who testified on the other 


A. Yes. 

@. They had been up there looking at the property ? 

A. They came up there afterwards. , 

Q. After the ¢ unningham deed ? 

A. After I went back after the deed to Cunningham. 

@. In your letter of Sept. 12th, did you say to Cunningham that 


you expect three parties next week; who were they ? 


A. Wheeler was one and a man by the name of Thurber, and | 
have forgotten the other man’s name; but they seem to be all one 
company ; ‘Thurber was looking around for Wheeler and Weston. 

Before the contract of Oct. 3rd, 1868, had you seen Cunning- 
ham at Ossineke again? | 

A. No; I had not seen him. 

®. When did you see him; how soon before that contract was 
made? 

A. I saw him ines or four days, I think. 

Q. You came to Buffalo at his instance to make that contract, 
did you come on your own business ? 

A. I was telegraphed to by Mr. Cunningham to come to Buffalo 

Q. And I suppose you saw him thére? 

A. I saw him there. 

@. What did he say to you? 

A. He said a good many things; I cannot tell you what. 

®. What did he say to you about the agreement with Haines and 
Geo. Robinson and Ranney? 

A. He said he had parties that wanted to buy the property; he 
telegraphed for me to come down, and he would see what we could 
do about it, and I asked him who they were; he said they were 
Robinson and the Haineses; I said to him if they had a contract, 
why didn’t they take the contract that they had—the Lockport 
agreement; he said they would not pay so much; that they would 
not pay meas much by the $10,000 and one-half of the E. and G. 
R. Haines mortgage. 

. Did you give any advice about it? 

A. secs: l told Cunningham. 

Did he ask you to meet anybody in connection with it. 
4900 — 4 I met no one. 
@. Never mind whether you met anyone. Did he ask you 
or suggest that you should meet anybody ? 

A. He suggested that he would eet them together, and I told him 
that I would not see them until they got up something that was 
tangible; if they could agree upon anything that I would accept I] 
would see them, and I stayed at the Mansion House until he reported 
that they had agreed upon something, and then I went over to Cun- 


7 —_ am’s office and met them. 


Mei them at Cunningham?’s office first ? 
L Yes. 
Q. Did you agree to anything there? 
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A. I agreed that he might sell the lands ; the basis, as I under- 
stood it, was the Lockport agreement, with the exception of $10,000 
and a h: lf of the E. &-G. R. Haines mortgage. 

That you agreed upon? 

A. That is what I supposed I agreed to; that it should be on that 
basis, and that all the mortgages should be cancelled and delivered 
ep —- 30 days. 

Did you go over to Williams’ office yourself ? 
. A I went to Williams’ office. 
Were the various stipulations of the contract put down in 
Williams’ office in your presence ? 

A. They were not. 

@. Were not the headings put down in lead pencil? 

A. Not a word of it, to my knowledge. - 

(). Who drew the contract ? Mr. Williams, the lawver, didn’t he? 


A. Yes, sir. 
q. Didn't he write down the headings of the different stipulations 
“ In pencil ? 


A. He did of my Buffalo agreement, but not of Cunningham’s 
Buffalo agreement. 
@. At the time you went over to Williams’ office were the head- 
ings of the different stipulations written down by anybody ? 
A. In regard to my buffalo agreement? 
(). Williams wrote down some of the stipulations in peneil, did he? 
A. Of my agreement—they had an agreement written that day. 
We went there at noon, and I[ left at 5 o’clock, and there was an 
agreement made that I had to sign before I went away; I think it 
was my Buffalo agreement in regard to lands that they supposed | 
owned in those two towns. And there was not one word written in 
regard to the Buffalo agreement while I was there. 
Q. The agreement that was written down and that you signed was 
written down in ink, was it not—it was not in pencil? 
A. There were some notes taken in pencil when it was stated over. 
@. By Williams? 
A. By some one, I am not certain now; I think it was Williams; 
I think it was handed to Barton to write 
@. Do you not know that what you call your Buffalo agreement: 
is written in Geo. J. Robinson’s handwriting ? 
A. No, I do not. 
(. You say it was written either by Barton or Williams? 
A. That was written by Williams. 
. Q. You say you stayed in Williams’ office long enough to sign the 
first agreement, what you call your Buffalo agreement : ? 
A. Yes, sir. 
@. Who else signed it ? 
A. I cannot say who did sign it; I don’t know whether 
491 there was anybody else signed it or not; I think there was a 
writing made by myself. 
Q. I thought you said you thought Williams wrote it ? 
A. I say it was made by myself. 
Q. Signed by you alone? 


i 
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A. Signed by me alone. 

@. You knew that was not sufficient to cover all transactions, did 
you not? 

A. That was only a part of the agreement I mean. | 

@. And you knew that the negotiations for yonr Buffalo agree- 
ment were pending, did you not? 

A. Yes. 

Q. You went off at five o’clock ? 

A. Yes, sir. | 

Q. Did you leave anybody to represét you ? 

A. Did not. | 

Q. Did you leave Geo. W. Hawkins to represent you ? 

A. I did not; did not want any one left. 
Q. Did you authorize Cunningham at that time to enter into any 
agreement at all for you ? 

A. I gave my assent to a certain agreement, verbally, that he 
might make a certain agreement. 

®. Let us hear what that was; what was the agreement as you 
said he might make? 

Objected to as incompetent and irrelevant. 


@. Do you find it? 

A. Yes; on page 225 of the printed testimony in the former case. 

Q. State whai the agreement was.. 

Ass was to have 30 days to sell the land in, and at the end of 30 
days if I did not sell the property they, the buyers,were to pay or 
secured to be paid and cancel and deliver up the Hunt, Cunningham, 
and Eschleman mortgage, the mortgage to James B. Wayne, and 
the mortgage to E. Haines and Co., and their claims, which con- 
tained a contract which [ madein Feb., 1869, and half of the E. and 
G. R. Haines mortgage, to pay James H. Hill, of Saginaw, his claim 
of about $5,000, and to release and discharge Geo. W. Hawkins from 
all his liabilities growing out of the business with me, and to pay 
all the claims of the firm of Oliver and Robinson; and upon their 
doing this, then Cunningham would be permitted to deed to Robin- 
son, Haines, and Ranney all the lands deeded to him by me and 
David Preston, in towns. 28 and 29, of range 8 east, and he was to 
deed back to me all the lands outside of those towns. 

Q. In your first cross-bill you state that you gave your verbal 
assent to the contract between Cunningham, Robinson, Haines, and 
Ranney for the purchase of said property, but you said nothing 
about what you now call your Buffalo agreement; why did you omit 
that from your first cross-bill ? | 

A. Because I did not think anything of it at the tit 
(). Because you had forgotten ? 

A. I had forgotten 1t. 

@. You say you did not wait to see that contract reduced to writ- 
ing that you have just read. : : 

A. No; I did not see any of it written. 

When did you co back to buffalo ? 
I got back in about a week, I think. 


} 


Q. 
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¥. When did you see the Buffalo agreement ? 
A. Some time after I got back. 
@. About how long? 
A. Two or three days. 
492 QQ. By the Buffalo agreement I mean the agreement of Oct. 
ord, 1868, found on this record on pages 56-61; when did 
you first see that? 

A. I cannot say, but I should judge it was about the 10th or 12th 
of Oct. 

Q. Where did you see it? 

A. I saw it in Williams’ office. 

Q. In your testimony in the ecross-bill suit on page 226, did you 
not testify that you saw the first copy of the agreement, meaning 
this Buffalo agreement, about the 10th of June, in the hands of H. 
Bb. Brown, my attorney; I do not know how he got it? 

A. I did; that was the first copy and perhaps the first copy that 
was made; I saw the original in Williams’ office. 

. You saw the original in Willams’ office about the 12th of Oct.? 

A. I think so. | 

(). Did you make any complaint then to any one that this agree- 
ment was not written according to the terms? 

A. I did, and I made it to Mr. Cunningham. 

(). In Williams’ office? 

A. Yes, sir. 

Q. Was Cunningham with you in Williams’ office? 

A. Yes, sir. 

(). At that time? 

A. Yes. 

Q. Try and think about that and see if you are right; are you 
sure of what you did ? 

A. lam right. 

Q. On page 226 of your testimony under the cross-bill, did you 
not state, “ When I went to Williams’ office I requested a copy, and 
the reply was that I could not see it, nor read it, or have a COpy 
without Mr. Cunningham’s written consent; Mr. Williams told me 
this; I then went and got an order from Mr. Cunningham to per- 
mit me to read the agreement; I took it to Mr. Wilhams and then 
vot the agreement to read; I did not geta copy; Mr. Cunningham’s 
order did not cover having a copy.” Did you so testify? 

A. That is correct. 

(. Cunningham, at that time, was not in Williams’ office with 
you? 

A. He was not then, but subsequently he was. 

(. At that time did you complain to any one or to Williams that 
it was not written according to the agreement ? 

A. No; it was not my place to complain to him. 

). You say you complained to Cunningham in Williams’ office ? 
\. I did. 
When? 


v ; 
A. I should think it was, perhaps, two days after I first saw it; | 
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was in the office and looked it over, and Mr. Cunningham was in 
the office with me. | 

Q. That was the first explanation you made to him 7? 

A. I comyilained to him, and he said to me J have no reason to 
complain when he was doing all he could. 

Q.. Was that the first time you complained to Cunningham ? 

A. Ido not know that there was any complaint until he made 
the complaint himself. 

(. Was that the first ? 

A. When I first saw him in regard to the trust he said he would 
have nothing to do with the trust. 

@. When you were reading over the agreement the second time, 

is that the first time you complained to Cunningham ? 
495 A. That I complained in regard to the contract. 
@. Did you wish to show Cunningham wherein it differed 
from the agreement as talked of ? 

A. Not all-the particulars. 

(). At this time were you aware of the fact that Cunningham had 
assigned his interest in the mortgage ? 

A. I did not know at that time that Cunningham had made an 
assignment of interest in the mortgage. 

(. When did you learn that Cunningham had assigned his inter- 
est in that mortgage ? 

A. I could not tell exactly. 

@. About when? : | 

A. I think it was about the 15th of Oct., 1868; it was some time 
when I was waiting for Weston that I learned that the Hawkins mort- 
gage and the Haines mortgage was in Hunt’s hands, and I asked 
the reason why it was so and — said it was done so that if there was 
any ripping up the mortgages would be out of the way and he had 
done the same with his mortgage. I[ could not see any reason why 
the mortgage should be transferred to Hunt when it was to be can- 
celled. 

(). That was about the 15th of Oct.? 

A. I think it was about the 15th of Oct. 

(. It was certainly during the month of Oct., was it? 

A. I think it was. | 

(). It was not in Nov. ? 

A. Ido not know. I could not say for certain. 

Q. I wish you would get it within some reasonable limit? 

A. I think it was in Oct. 

@. You have stated that you thought it was a day or two after; 
was not that at the time that Cunningham got indignant because 
you claimed the agreement was not drawn according to the stipula- 
tion ? : 

A. I do not know. 


Q. ‘Then, as near as you can remember, Cunningham told you of 


his assignment of his interest in the Hunt and Eschleman mortgage 
about the middle of Oct., 68. Now, the 12th of Noy., 1868, you 
made a quit-claim deed to Robinson, Haines, and Ranney, did you 
not, of certain lands in towns 28 or 29? 


* 
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A. Yes. 

(. In your amended cross-bill you say you made that deed in 
pursuance of an agreement that you had with them at Williams’ 
office about the time of the making of the other Buffalo agree- 
ment ? | : 

A. Yes, it was in pursuance of the agreement that was made be- 
fore Mr. Cunningham’s Buffalo agreement. 

Q. Now, that was dependent, was it not, upon Cunningham’s Buf- 
falo agreement ? 

A. No, there was no dependence about it; they supposed that | 
owned lands that I did not and I would trouble them. I had taken 
lands from market-and held them under scrip, and I failed to keep 
scrip enough in the office, and other parties went and located the 
lands. | 

Q. Do I understand you to say that that w: as entirely separ ate and 
apart from Cunningham’s Buffalo agre ement 

“4 Yes. 

That your agreement was to stand whether Cunningham car- 
vied out an agreement with them or not? 

A. I do not know how that was that Cunningham made any agree- 
ment. 

Q. That was to follow, was it not? 
194 A. That was worthless, and it would be worthless if he did 
m: - ea contract. 

. Well, in pursuance of that agreement, you say In your cross- 
bill that on the 12th day of Dec. you made this quit-claim deed to 
these parties ? 

A. Yes. 

Q. 12th day of Dec. was a month nearly after vou had signed the 
buff: Pav ment that ¢ unninghe am signed, was it not? 

A. Yes. 

@. Now, I ask you why vou made that quit-claim deed ifthe Buf- 


fale agree ment signed | by Cunningham was not drawn according to 


the stipul: ition ? 


A. Well, sir, the reason was that is were a 1,000 of outside 
lands that I-wished to convey to Mr. Mason, and Mr. Cunningham 
refused to give me a title or to deed it to him until after that deed 
was made, because it was’ stipulated in the Buffalo agreement that 
he should not do so. and if you look in the Buffalo agreement you 
will see the stipulation. 

Q. Did Mr. Cunningham convey you the 1,000 acres of lands? 

A. He did. 

. And, in order to convey that, | understood you to say that you 
made this deed ratifying the Buff, alo agreement ? 

A. No, sir, not ratifying any buff lo agreement. 

. In order to obtain these 1,000 acres of land you made a deed to 
these parties, which they and Cunningham were to suppose was a 
ratification of the Buffalo agreement? 

A. They were a quit claim on lands that I had no title to ; it made 
no difference one way or the other with me. 
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Q. Robinson, Haines, and Ranney supposed you had titles, did 
they not? 


A. I do not know whether they suppose so or not; they probably 


suppose so. | 

Q. If they did not suppose so they would not ask you to do 
would they ? | 

A. No. 

@. You gave them the deed? 

A. I gave them the deed because I was without money; Mr. 
C ‘unningh: am had everything in his handsand I had to beg my way 
around, and I had to do this in order to obtain the deed. 

And on the strength of giving this quit claim you obtained 
Cunningham’s quit claim for a 1,000 acres of land; is that it?. 

A. I gave them the quit claim sothat it put Mr. Cunningham in 
a poner that he could deed the 1,000 acres. 

(). And he did deed the 1,000 acres ? 

A. He did deed the 1,000 acres. 

Q. Up to that time you had found no fault and made no complaint 
to Rob inson, Haines, or Ranney about the Buffalo agreement, had 
you ¢ | 
A. I had mace no complaint because I supposed, although it was 
not made in accordance with the stipulations, yet they would be car- 
ried Out ; they said they would be cance Hed. | 

Q. How did you request Cunningham to deed those lands, by let- 
ter or verbally ? 7 

A. I never told him to deed the lands. 


Q. How did you request him for the deed of this:1,000 acres of 


lands, by letter or verbally ? 
A. I think, both. 
(. In your amended cross-bill, paragraph 12, you say after this 
deed of yours, in reference to which you have just testified, and 
on the 13th of Nov. Cunningham madeand delivered his deed 
495 without any consideration to some persons for a like purpvse, 
but that he dated his deed back to Oct. 3rd fraudulently for 
the purpose of enabling him and his grantees to set up the claim 
that the prior conveyance to him was in trust merely to make a sale, 
and that your orator’s quit claim was confirmatory to such sale ; 
will you state what you mean by that? 
A. ‘There are technicallities in that which [ do not understand. 
When did you discover this deed of Cunningham’s that 
Cunningham had made this deed and dated it back you say fraud- 
ulently to Oct. 3rd. 
A. I could not say. 3 
Q. Don’t you remember; how was it brought to your knowledge 
or notice? 
A. I suppose from reading a copy. 
(). Where? : 
A. I could not say where; it might be in the register’s, and 1t 
night be in Mr. Brown’s office, or Mr. Russell’s office. 
@. When did you first know that Cunningham deeded to Robin- 
son, Haines, and Ranney ? 
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A. I could not state that positively either. 

@. About when ? 

A. [am not certain whether I knew it by seeing the deed or knew 
it positively until the commencement of the foreclosure. 


T : 3 ae : Pe | i e ee aaa eth, Sp ae : a 
(). Now. vou say the quit ClalmM that VOU VaVve to Robinson. Haines, 


and Ranney was to enable you to get this 1,000 acres of land from 
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( unningham - how soon aiter vou iad made that quit claim did Vou 


cet the 1.000 acres ? 


). Very soon? 
\. It migit have been; I do not know in regard to that. 
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) Have Vou got that contract now to you of those lands? 
\. I think not; I think I let Mason have it. 
@. Did it run to you or to Mason ‘ 
\ am not certain whieh; but I think 1t was to me. 
“as | erson by Cunningham? 


(). Was it sent to vou or givento you-1n 
1 tO Me 10 person. 
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2 hen did you first know that‘ 

A. [am not certain that I knew that until the commencement of 
e foreclosure suit. 

(J. As near as you can get at it, the deed to what you call the 


, 
' 


Mason lands, the 1,000 acres, was made in the fall of 1868? 


. Now, on the 21st of Jan., 1869, you procured your wife to 
acknowledge this quit claim to Robinson, Haines, and Ranney, 
did you not? 

A. Yes. 

Q. That was done on your part without any compulsion, was it 
not f 

A. Yes; because I considered it of no conseq uence. 

@. At the time of the transfer to Cunningham, do you remember 
what you told him what the Oliver and Robinson indebtedness 
Was ¢ 

Objected to as incompetent and irrelevant. 


Q. Iam not certain what was said in regard to it; but, if I told 
him anything, I told him it was about $28,000; the Oliver 
196 and Robinson debts. 
Q. You say the pine lands in connection with the mill 
were Worth about $270,000 in your direct testimony ? 
A. I guess you are mistaken; the personal and real estate was 
$272,000. 
oU—214 
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Q. You were asked this question on direct examination: Q. What 
was the value of the lands—these pine lands? <A. The pine lands 
were worth about $270,000. | Is that correct ? 

A. I mean the whole property, at the time of the transfer, about 
$272,000. 

Q. What were the pine lands worth? 

A. Worth about $200,000. 

Q. The lands were chiefly valuable for their timber, were they 

not? 

A. Yes. 

Q. In your proposition to Cunningham and Hunt, you say the 
19,000 acres of lands are worth, on an average, $10 an acre— 
$190,000. Had not those lands been largely cut over at that time? 

A. They had not. 

@. Had you not been cutting there a number of years? 

A. Been cutting a number of years, but it was well pined; I cut 
over but little territory. 

Q. About how much? 

‘A. Perhaps 2,000 acres or 2,500 acres. 

Q. That would make a ce seh nee of $25,000 at 10 dollars an acre, 

would it not? 

_ The improvements were on the lands that were cut over 

Do you know jiow much stumpage was on those lands—how 
a feet of at the time of the transfer ? 
A. About 100,000,000 lee t, according to my estimate. 
Is that exclusive of 2,500 acres that has been cut over? 
es Yes; might have co four “ 0,000,000 cut after my estimate. 
How heavily is that land timbered, on an aver age? 

A It would average about 12,000. 

@. What is the character of the pine ? 

A. Some of it white pine and others mixed, mostly Norway and 
white mixed. 

@. How does the white pine run to uppers? 

A. About two-thirds white pine. 

Q. What percentage to uppers ? 

A. Some of it would go 20 per cent. and some 10 per cent. 

Q. You spe ak of an estimate of these lands. How did you esti- 
mate them?. Did you go over them all? 

A. I did two or three times, some of them. I looked at and went 
over them, and then I went over again and estimated the timber 
two or three times with other parties. 

@. Have you got any minutes of the timber on each 40 or each 
description ? 

A. No; I do not know that I have; I might have some. 

@. You did not make those minutes when you went over them 
on this estimate? 

A. I made them and I may have them. 

Q. You never have produced them, have you, in this suit? 

A. No. 

Q. You have had considerable litigation about this matter ? 

A. Yes, sir; a good deal of trouble. 
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497 Q. You have had differences with all your partners from 
Hawkins down to George Robinson ? 

A. No; I never had any difficulty with those parties. 

@. You had a difference with Hawkins | because you claimed he 
went off and did not carry out his bargain % 

A. There was no contention. 

Your greatest difheulty was with George J. Robinson and 

Henry M., was it not? 


Objected to as incompetent and irrevelant. 


Q. That was your most serious trouble? 


A. Yes. 

@. Wasit not your conduct, as you allege, that led to the necessity 
of any transfer of title out of you ‘ 

A. So I claimed. 

You claim in your first cross-bill that George Robinson pro- 
cured articles of copartnership to be drawn different from the agree- 
ment, did you not? 

Objected to as incompetent and irrevelevant. 
A. I think I did. 
Q. There has been considerable feeling between you and Geo. J. 
Robinson, has there not? 
Objected to. as incompetent and irrelevant. 
A. There has. 
And that has continued up to the present time? 
A. Some feeling. 
Q. At the time we took testimony in Alpena in this cause, you 
were present, were vou not? 
A. I was. 
(. You remained over a day after we got through? 
A. Yes. 
@. You had a long interview with Geo. J. Robinson that day, had 
you not? | 
Objected to as incompetent and irrelevant. 
A. That day; I think not. 
Q. Either the night that we got sheseiaadh or the day after you hada 
long interview with George? 
A. No; I did all my talking with him, I think, before you left or 
about the time. 
@. You had some talking with him? 
A. Yes. : 
(. And he proposed to you, did he not, at this interview, that if 
you would save him and his father harmless in this suit he would 


) 


turn against Hunt and Eschleman *‘ 
Objected to as incompetent and irrelevant. 
A. He never made any proposition to me at all. 
That is what he talked to you at that time? 
A. No; he did not talk any such thing. 
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Q. What did he talk ? 
Objected to as incompetent and irrelevant. 


A. What he talked was that he had no interest in the suit one 
way or the other; that he would not do anything in the matter ; 
that he was entirely out; it would not make any difference which 
way it went at all; and he claimed he had not been used as he 
should be, either by his lawyers or by the parties; that is pretty 
much all the conversatson there was. 

@. What did he say he would be willing to do? 

A. He did not say he would be willing to do anything. 

Q. Did he not say he would help you in this suit? 

A. No; he did not say he would help me. 

Did he not say he would furnish you information in this 
498 suit and give you testimony in this suit to enable you to make 
a strong case against the Buffalo parties? 
A. No, sir; there was no such talk. | 
(). Did you not so report that he had said ? 


Objected to as incompetent and irrelevant. 


A. I did not. 
Q. Do you [ know | Ii. R. Sanborn, of Sanborn, Niagara county ? 
A. I met him on the steamboat going up to Ossineke. 
@. You met him on the steamboat goi ag down from Ossineke, 
too, did he not? 
A. No: I think not. 
(. Either on the steamboat going up or down did you tell him 
what Robinson told you or part of what Robinson told you ? 
A. No. ) 
Q. Did you tell him anything about having a talk with Robin- 
son? | 
A. I do not recollect what conversation I had with Sandborn ; | 
might have told him that Robinson was indifferent to the suit, and 
might have told him that Robinson was coming out on my side 
(). I do not care what you might have told him; you had a talk 
with him, and you had a talk with him about this suit? 
A. Yes. 
(). And about your prospects of success in it? 
A. Yes. 
And about an interview that you had had with George Rob- 
inson shortly previous? | 
A. I think not; [do not know what inference he might draw 
from what I said. ~~ 
Did you not tell him the fact that you had an interview with 
George Robinson ? 
A. I might have told him that. 
Q. Did you not go on and tell him a partof what transpired 
that interview ? 
A. No. 


Did you not tell Sanborn on that oceasion that Geo. Robin- 
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son offered to furnish. you information and testimony against the 
Buffalo ps irtie sand Hunt and Eschleman ? ; 

A. No, sir; because he had not made any such offer. 

(). He did make such an offer, did he not ? 

A. He has not to me. 

@. Have you not made an arrangement with him ? 

A. No; Ihave made no arrangement with him. 

Through some third person ? 

A. I do not know anything about the third person. 

Q. Have you not authorized any person to make an arrangement 
for you? 

A. No; I have not authorized any one. 

Have _ not agreed, either directly or indirectly, with Geo. 
Robinson, in behalf of himself and wer father—that is, they would 
aid you in prosecuting this suit against the Buffalo parties — you 
will make return to them of some Kind ? 

A. | have not made any such agreement. 
Q. Had you not authorized any one to make such an agreement ? 
A. No; I have not authorized anybody in writing, or authorized 


+ a BP 


any body ¢ 


Q. I do not care if it [be] in writing or verbal, by a nod of the 
head, or word of the mouth ? 
A. No; I do not know what arrangement has been made or any- 
thing of the kind. 
@. Of course you do not understand what arrangement has been 
made, but you know there has been one made. 


499 A. No; I-do not know that one has been made. 
@. You know that whatever arrangement has been made 
you will carry out — that it is by your authority ? 


A. I do not know. that either, for | may not carry it out; I may 
not earry out anything. 

@. But you know you ought to carry it out; you know you should 
carry it out as between man and man. 


All the questions concerning the relations between this Oliver and 
Geo. J. Robinson with regard to testimony objected to as incompe- 
tent and irrelevant. 


Have you not seen Geo. J. Robinson since that interview at 

Alpena ? 

A. I have seen him two or three times, I guess. 
). Have you not talked with him? 
A. No; not much. 
). Have you at all? 
A. Nothing more than to pass the time of day. 
). Have you talked with Mr. Hawes as representing him ? 
A. No; I have not talked with Mr. Hawes any more than to pass 
the time of day. 

Q. Have you talked with Mr. Russell as to what he should talk 
with Robinson or Mr. Hawes looking towards this arrangement ? 

A. I do not know what I have talked to Russell; I have said a 


good many things to him. 
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Q. About an arrangement of this general character? 
Objected to as incompetent and irrelevant, and also as seeking to 
invade the privileged communications between client and counsel. 
A. I told Mr. Russell to manage this suit, and so far I have left it 
with him. | 
This is with reference to an arrangement of the kind that I 
speak of, not about an ordinary management of the suit. e 


A. In regard to any management of the suit. 

@. You have, then; authorized Mr. Russell to make an arrange- 
ment of the kind I speak of, if he deemed it wise? 

A. If he thinks it proper. 

The details of which you do not know, and you do not want 
to know, I suppose; is that the understanding that you should not 
know the details of it? 

A. I do not know that is whether—— 

Q. Are you not keeping yourself purposely in ignorance of the 
arrangement which your counsel has made or will make with Geo. a 
J. Robinson in order that it may not be elicited from -you on cross- 
examination ? | 

A. I have left everything with Mr. Russell. 

Answer the question yes orno. | 

A. I do know that I am. 

@. Do you know that you are not? 


Objected to as incompetent. “ 


‘ I have not been instructed in that way. 
. That is not an answer; either with or without instruction, are 
you not kee ‘ping yourself purpose ly in ignorance 
A. I think I can answer that question by saying yes. 
(). Have you any knowledge of how — Geo. Robinson is to get in 


case you succeed in getting-a decree? 
A. 1 do not know anything about It. < 
. He is to get something ? | 
500 A. I cannot say anything about it. 
Have you and he clasped hands as friends? 
Objected to as incompetent and irrelevant. 
A. Nothing has changed on my part; I have always been friendly 
with all of them. 
Q. You have not always been friendly with George ? 
A. As far as talking is concerned. a4 
@. On the surface; but I mean at heart. You did not feel very ~ 


friendiy at the time he got you in jail at Alpena? 
A. ‘the same as | am now; we were together and talked together, 
and walked ‘the streets together just as much as we were when we 
were at Alpena. 
@. You know you were not friendly with George up to within a 
short time; at all events you did not consider him your friend ? 
A. As much at one time as another. 
me, 3 @. You did not think he was a true friend of yours ? r 


? -4 
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A. No; nor I do not now; not any. 
_~Q. You say this talk with George at Alpena was before we had all 
left ; it was the evening before we left, was it not? 

A. The largest conversation I had with him was on the steps of 
the Bollings House in the evening. 

(. You had an interview that lasted two or three hours ? 

A. Yes: I think so. | 

Q. And in that did not Geo. Robinson insist that he had papers 
and other matters that would be of great value to you in this suit? 

A. I think not. | : 

@. Did he not urge you that evening to make some arrangement ? 

A. No. 

Q.- Did he not want the stipulation signed then on paper between 
you and him ? 

A. No; he did not mention about it. 

@. At any time before you left Alpena? 

A. No. 

@. And did you not tell him that you would not do anything un- 
til you came down here and consulted with your counsel and then 
you would do what he told you to? 

A. No; I think there was nothing said that evening about any 
paper. 

Q. Then the next morning or the next evening—at all events at 
Alpena at that time. 

A. No; he did not say anything about any arrangement because 
he knows too much about matters; he said if I could see his attor- 
ney I might make some arrangement; that he had some papers. 

Q. Did he not want you to sign the stipulation there before you 
came down here ? 


A. No. 
Q. Did you not tell Sanborn so on the boat that he was very 
? 


urgent that you should ‘ 
A. No; I did not tell him any such thing. 

(. Did you not tell him-on the boat between Alpena and Bay City 
that George said he had papers and other testimony, other evidence 
which would be of great value to you, and was very anxious to get 
you to make an arrangement with vou? 

A. No;-.all he said about papers was he said he had a paper that 
might do me good to have before I went to Buffalo to take testimony ; 
that is all he said about papers ; he never mentioned anything about 
signing these stipulations. 

@. He wanted vou to sign a stipulation, did he not? 


A. No. 
501 (). You did not so say to Sanborn on the boat? 
A. No. 
Q. Was it not part of an arrangement that resulted to that talk 


that if you were to telegraph to George he was to come down here? 
A. I do not know what arrangement. 
Q. Between you and George Robinson, was not that the under- 
standing when you left, that he was to come here if you tele- 
graphed? 
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A. No. 
@. Did you not tell Sanborn so? 
A. No. 


Q. What did vou say to Sanborn? 
A. I do not recollect what I did say to Sanborn. 
@. You told him about this conversation that you and George had 
had—some parts of it; you told him the fact that you and George 
had a conversation ? 
A. I do not think I told him that. | 
(. After you got through did you not stop and think a few mo- 
ments and say sometimes people talk too much more than they 
ought to, and then did you not cease your conversation ? 
A. No, sir; never said any such thing. 
@. You did not say that? 
A. No, sir. 
And you do not even recollect mentioning the fact that you 
had an interview with George ? 
A. I might have told him. 
No matter what you might have done, you do not recollect 
mentioning it? 
A. I do not recollect any CONVe rsation witn Sanborn. 


2. 
l 


Redirect by Mr. Russet: 


s 


Q. Did you ever locate land for Eschleman in this State ? 
A. I located lands for Cunningham, Hunt, and Eschleman. 
(). Who transacted the business on their side ? 


d. 
A. Mr. Cunningham did the most of the business in the location 
of i be unningham and Hunt. 
Did Eschleman say anything to you about their acting for 
— do you remember? 
A. Nothing only that they had always done the business, had 
always done business with them, and they were better acquainted 


with it than he was. : : 
- i, &) “ 
(). He made that statement? 7 
A. Yes. 


Reeross : 

(). Those were lands in Muskegon ? 

A. Presgue Isle. | 

Q. Locate it for five different persons; Cunningham, Hunt, Eschle- 
man, and a firm in Lockport ? 

A. I do not know; I did not come in contact with any but Cun- 
ningham, Hunt, and Eschleman. | . 

Q. You did not come in contact [with] Eschleman; Hunt and 
Cunningham came up here about it ? 

A. I had a talk with Eschleman about the time of the location of 
those lands. 

@. When the trade was consummated it was consummated with 
Hunt and Cunningham, was it not, for the five parties ? 


A. Yes. 
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O02 GEORGE W. Roprnson, sworn for — 


Mr. Durrretp: I object to the taking of the testimony of this 
witness, upon the eround that the time allowed the complainant for 
taking his testimony expired and that the order of the honorable 
associate justice of thesupreme court granting further time having 
been made at Long Branch, in the State of New Jersey, and outside 

the 6th judicial eircuit is unauthorized and void. 


Kxamined by Mr. Russeir: 


[ reside at Ossineke; have lived there most of the time since 
1867. I kvnow all the parties in this suit. I know the property de- 
scribed in the bill in this cause, and have been familiar with it 
more or less since the fall of Aine 

Q. Have you had personal connection with it during that in- 
terval ? 

A. ] have. 

(). Will you please describe your eile Pe with the property 
deseribed in the bill and your knowledge of the various partnership 
connection with that property from the time of your familiarity 
with it? 

A. I first took’ an interest in the property with David D. Oliver 
In the fall of 1867, and. continued in partne a ip with him nearly 
a year, We did not vel along Very well . t Ore ther. [ was desirous of 
eoing out and he was desirous of selling the property and allowing 
me to go out; he was negotiating during the summer and fall of 
1868, and metas was a great deal of talk by him of selling out the 
yee p rty and letting me oul ¥ the firm. I also had had some talk. 

That summer and _ fall with ¢ teen nes & Co. and E. & G. R. 
i a in relation to their i an interest in the firm, Haines 
& Co. informed mie that they thought the mortgage interest 


Objection is made by al fendants to statements by Haines NX Co. 


(). State which one. 

A. Calvin Haines and Phih 3 M. Ranney. They thought that the 
mortgage interest cet take an interest with them and with me 
and buy out : Chiver’ s interest. 

(). State what you refer to by the mortgage interest. 

A. The interest of Hunt, Cunningham and Eschleman as mort- 
gagees. Things run along in that manner, nothing being done, 
until about the month of Sept., 1568. Mr. Cunningham came to 
Ossineke at that time, and. he and Oliver came to me and said that 
they were negotiating for the sale of Oliver’s interest in the prop- 
erty. Cunningham talked of buying it; wanted to know whether 
1 would be willing to accept him as partner,in place of Mr. Oliver, 
and whether I would be willing to allow one Geo. Hawkins to take 
the management of some ot utdoor business if he made the purchase. 
I acquiesced in his ideas of things,and he said he had not then con- 
summated a trade, but as soon as he made up his mind what to do 
he would call on me again and talk further on the subject; within 
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a day or two I learned that Oliver.had made the sale to him of the 
property. He did not call on me again. 

Mr. Durrreip: I interpose an objection to all this testimony in 
so far as it is not responsivesto the question. 


©. About what is the date of that? 


© 
A. In the early part of Sept., along about the 8th, I think. 
(). Proceed. ° 


A. I learned that Mr. Oliver had made the’ sale to him and 
508 madecertain entries in the books, manifesting my surprise and 
alarm; I wrote a letter at that time to Mr. Oliver,and also to 
Mr. Hawkins; both of those letters are in the files in this case some- 
where; subsequent to that time I met Mr. Ranney, of the firm of 
C. Haines & Co., in Detroit; he told me that Mr. Cunningham was 
at the rooms then occupied by Bethune Dufheld and Geo. V. N. 
Lothrop, and that he wanted to see me; that he thought some 
arrangement might be made whereby all parties interested in that 
property, Inyself, E. Haines & Co., E. and G. R. Haines and Cun- 
ningham, Hunt,and Eschleman might get together and make some 
arrangement for the handling or selling of that property so as to 
harmonize our interests insome way. I called on Mr Cunningham 
along with Mr. Ranney, and I found that Cunningham was consid- 
erably agitated with reference to finding that his mortgage did 
not cover the mill site and its improvements, and I understood him 
at the time—lI do not know how I got that information—that he had 
been talking either with Mr. Dufheld or Mr. Lothrop—— 
Objected to as irrelevant and hearsay. 
[to] ascertain whether or not his mortgage could not by some implica- 
tion or legal process be made to cover that property. He claimed it 
was an oversight; that Oliver had in some way neglected to give 
him a mortgage on the property that he supposed he had a mort- 
gage on. He was quite nervous about it and uneasy, and he 
wanted us to meet him and the other parties in interest in Buffalo, 
to see whether our interests could not be harmonized and something 
done in the matter; he wanted Haines, Ranney, and myself to meet 
him, Hunt, and Eschleman in Buffalo; I raised some objections to 
going unless some assurances were made that my time and money 
would not be spent for nothing in going down there. Mr. Cunning- 
ham gave me his assurance that I would find that Hunt and 
Eschleman were ready to take hold and act in the matter, and in 
accordance. with assurance subsequent to that time I went down 
there. I do not recollect just what transpired in the mean time. 
The next talk was in Buffalo, a talk with all. these parties, Calvin 
Haines, Philip M. Ranney, Henry 8. Cunningham, Garret B. Hunt, 
and Jacob Eschleman. ‘The first talk, I think, was with Calvin 
llaines; from him I received assurances that Cunningham and 
Eschleman were ready to go on with and make a purchase of the 
property from Oliver and go into partnership with us in it. " 


~ 


Defendants object to what Calvin Haines said about Cunningham, 
Hunt, and Eschleman. 


4 
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(. Proceed. 

A. We then commenced to negotiate with Oliver for the purchase 
of the prope ny: and early in those negotiations I went to reser il 
to him that I would like to know just what kind of a 
roposzition would meet his ap- 


ham and said 
proposition to make Oliver, what ] 
proval, and hesaid to me about like this, in an ominous way, In a sig- 
nificant manner, that he was David Bb. Oliver, that he was selling the 
property, that he would not advise me to make any proposition that 
might afterwards wish I had not made, but he supposed I wanted 1 
buy that property on as good terms as [ could, and he was not anxious 
to buy just then lor] t o talk as freely as he might be after he had 

closed out Oliver’s interest, but that he referred mete Hunt and 
oU4  Esehleman, and sald that whatever was satisfactory to them 

would be all right with him. I then went and saw Mr. Hunt 
and talked the matter ip with him, and from him [ first learned, 
from Hunt, what the real plans were in buying the property. I had 
not from Haines, and from my own knowledge of talking with Cu 
ningham, got to know exactly what the prog rantane was that see Vv 
wished to carry out. Mr. Hunt told me that they were ready to take 
hold and buy the property with us, but at that time they did not 
know what the legal effect might be of this tri ans! er that had been 
made by Oliver to Cunningham, and wanted C. Haines & Co. and 
myself to go on and make the purchase, and th, at they would them- 
selves furnish somebody to take an sore with us in the coneern 
and put in that mortgage to pay for it 

Pay for what? 

A. For the interest they took in t 
money to take a third interest with us in a new partnership, and 
that as soon as the question of title to the property was settled they 
would come in and take a partnership interest. In the mean time 
they would supply somebody to take that interest for them. 

Q. What did writs ath say with regard to not appearing as open 
parties, and what reason did he give for not appearing as open part- 
ners, but putting In a man to represent him? 


hat mortgage, and furnish some 


=‘ 


Objected to as leading. 


A.-He said it might be necessary to foreclose the mortgage, and 
that they wanted to take counsel about what was best to do in rela- 
tion to foreclosing the mortgage, and whether it would answer for 
Cunningham to come in as partner, and whether it will answer for 
Hunt and Eschleman to come in as partners. They did not want to 
do anything that would stand in the way of foreclosing the mort- 
cvage or would embarrass the business. ‘They thought the title could 
be very soon fixed up, and as soon as it could be fixed up they would 
come in and would take an interest in the paceneen a 

Q. What was to be the proportion of interest—what did Hunt say 
would be the proportion of interest which they acai take in th 
new partne rship? 

A. They were to take a one-third interest in Haines & Co. 
were to ti ake [a | third interest, and I was to take a third interest. 


Q. What did Eschleman say to you in regard to the business ? 
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A. Eschleman did not talk much about it. He said Hunt and 
Cunningham had always done the business, and that he had left it 
in their hands, and he was not familiar — the details, and what- 
— they did would be satisfactory to hn 

That is, Hunt and Ese “ape ? 

r Hunt cad Cunningham. Whatever they did would be satis- 
factory to en 

Q. Please fix the time of the interview which you have mentioned 
with leheodinot Cunningham at Buffalo, as near as you ean. 

A. It is about the time that I wrote a letter to George Bb. Melville, 
which is on file in this case ‘somewhere, in which I said to him 
something to the effect of a new and powerful organization being 
formed. That is the nearest I can fix it at present. 

Q. Is Melville living ? 

A. No, sir. 

How long has he been dead? 
505 A. I think he died in 773. 
2. When you stated that anew and powerful company 
would be formed, to what did you refer? 
Objected to, as incompetent and irrelevant. 


A. I refer to the alhlance between the different interests—the 
mortgage interest, Haines interest, and mine. | 

@. When you speak of the mortgage interest ites at do you mean ? 

The interest of Hunt, Cunningham, and Eschlem: in. 
®. In the interview which you have ee to as having been 
had between yourself and Garret. b. Hunt, at Buffalo, what, if any- 
thing, did Hunt say to you with reference to the expect ations of the 
plaintiff in regard to the payment of the Cunningham, Hunt, and 
Eschleman mortgage by the new firm ? 

A. He said he thought he should drive a very sharp trade with 

Oliver: that he w: as expect ing that Hunt would reeeive this mort- 
gage money and go into the business with him in land speculating ; 
he said Oliver was to see them himself, but that was his own affair. 

). 
ham, Hunt, and Eschleman mortgage ‘ 

A. He expected that Haines and myself. 

Q. W hat reason, if any, did Hunt give why he and Eschieman 
should not appear in the first instance openly as partners in the 
new organization? , 

A. They were to counsel with Mr. Duffield, at Detroit, in relation 
to whether it would be advisable to foreclose that mortgage or to 
rely on the deed from Oliver had made. 

Did he then, or at any time, say to you at what time they 
would appear openly as partners ? 

A. W ell, it was ex pected that the mortgage could be foseclosed in 
a very short time, and that as soon as it was foreclosed they would 


, 


step 1n as partners in the concern. 
@. Whom did he say In eur interval, if he said anything on the 
subject, would represent the interest of Hunt and Esc hleman in the 


hew organization ? 


©. Whom did he say Oliver expected wouid buy the Cunning- 


} 
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A. He said they weuld go on and furnish credit and help carry 
on the business, and they could determine shortly whom they could 
put in to represent that interest in the mean time. | 
(9. Whom did they ultimately put in to represent the interest of 
Cunningbam, Hunt. and E schleman ? 

A. Henry S. Cunningham. 

Q. Were articles of copartnership drawn and signed, and, if so, 


please produce the same? 
Paper produced and marked Exhibit Z. 


Mr.. ROBINSON : | desire that this paper shall be copied in the 
testimony as I wish to retain it. 

Mr. Durrietp: I shall insist that if the paper is put in the evi- 
dence it shall remain in the files. 

The paper is as follows: “ This memorandum of agreement made 
this 5d day of Nov., 1868, between C. Haines & Co., of Lockport, N. 
Y.,and George J. Robinson, of Alpena county, Michigan, witness- 
eth: 

Whereas the parties above named have jointly entered into an 
agreement for the purchase of the Devil river property, so called, 
from H.S. Cunningham, the said purchase agreement was made a 

part of this agreement; and whereas the said above parties 

O06 are to forma new copartnership agreement between themselves, 
to be hereafter executed, and for this purpose are to associate 
themselves, the contemplated partners, in a manner. so as to fund 
the proper habilities of the said property eddeerat aces understood that 
the basis of this contemplated partner ship betwee n the above parties 
urd contemplated parties, the said C. Haines & redigeraia recelve a 
credit on such new firm book to the amount of $19,000, which is to 
vest a copartnership in all the right and equities of C. Haines & Co., 
and to guarantee said rg Som partnership for the faithful dis- 


position of sald claim of Se and in like manner and condition 


In every resp et said Ge oree J. Rob iInson Is to receive a credit of 2 5 OOO 
dollars, and in the peaes af Came 6. Hunt and Jacob Eschleman 
becoming the partners contemplated as above, their claims are in 
like manner and condition to represent the book-account of $85,000, 
together with accrued interest to this date; twenty to $25,000 of each 
of the above is contemplated to be a stock contribution, and all 
amounts severally invested above twenty or twenty-five thousand 
dollars to entitle the part ies to draw interest at 10 per cent., to be 
paid by partnership for all investments over and above the twenty 
or $25.000 stock contributed. It is understood that Robinson bonds 
and mortgage to D. Oliver is to be disposed of as Robinson may 
direct. 
(Signed) | C. HAINES & CO., AND 
| . GEO. J. ROBINSON. 

@. I call your attention to that part of the articles which refer to 
Hunt and Mschleman as the contemplated parties to the new part- 
nership. Please state whether, to your knowledge, prior to that time, 
Cunningham had made a paper assignment to Hunt and Eschle- 
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man of his interest in the $35,000 Cunningham, Hunt, and Eschle- 
man mortgage. 

A. He had. 

(). Please state, 1f you please, whether he did in fact or not part 


with his one-third interest in that mortgage under and by virtue of 
that assignment. ; | | 
A. It wasa nominal assignment. There was no bona fide transier. 
©. State whether or not it was without consideration. 

A. Yes, sir: it was without consideration. 

(). State whether or not that assignment was the reason, or, if not, 
what was the reason that Cunningham’s name was not mentioned 
In that paper that you have just read. 

A. It was supposed when this paper was made that Cunningham’s 
relations with Oliver were such that. he could not come in as a part- 
ner without jeopardizing the firm interest. : 

(. Did he subsequently go in as ceirtan sig 


A. He did. 
(). What does the $19,000 mentioned in this paper re present ° ? 
A. It represents the claim that C. Haines & Co. had against David 


D). Oliver for moneys advanced to liquidate damages. 

Q. What does the $35,000 and interest represent, mentioned 
this paper ¢ 

A. It represents the mortgage that Oliver gave to Hunt, Cunning- 
ham, and Eschleman,; yes sir. — 

@. What does the $25,000 represent ? 

A. It represents the amount that I had invested, together with an 
additional amount that brought mine up to that, that Oliver had 
agreed to pay me on going out. 

How long did those articles which you have now read remain 
in force before new articles were made? 


507 A. They remained in foree until the 7th day of Jan., 1869. 
Q. Did the firm, represented by the articles which you have 


now read, purchase property from Cunningham and begin opera- 
tions ? 

A. The purchased the property from Cunningham, and with the 
assistance of Hunt and Cunningham began operations. 

Q. When and where did the new firm obtain supplies to take into 
the woods ? | 

A. They obtained supplies, a large part of them, in Buffalo on the 
credit of Garret B. Hunt and Henry 8. Cunningham. 

(). About — amount ? | 
A. I think our bills there were in the neighborhood of $5,000. 

Q. How di re ( unningham and Hunt furnish their eredit ? 

A. Hunt and Cunningham went to parties in Buffalo and pro- 
cured this credit. 

Q. Will you produce the new partnership articles entered into on 
the 7th of Jan., 1869, which you have referred to? 

A. Yes, sir; I woul like to say the same of this contract that I] 
did of the other; | would lke to withdraw it from the files, if I can 
possibly, as SOON as convenient. 


Contract produced and marked Exhibit Y. 
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@. By whom are the articles signed ? 


A. They are signed by Calvin Haines, or C. Haines & Co.; G. B. 
Hunt for H. 8. Cunningham, and H. M. Robinson for Geo. J. Rob- 


inson. 

(). Where were they executed ? 
They were executed in Detrot 
). Will you please to read them ? 
A. “Memorandum of agreement entered into between Henry S. 
Cunningham, C. Haines & Co., of Lockport; George J. Robinson, of 
Alpena county, Mich., as follow:, viz: 

First. The parties above named, contem 
and minute agreement hereafter for the sett 
now entered into between them in respect to the ownership of lands, 
heretofore known as the D. D. Oliver lands, in Alpena and Alcona 
counties, Mich., and the manner of manufacture of lumber thereon, 
do hereby enter into the following as a preliminary agreement, viz: 

Second. It is hereby mutually agreed and understood that the 
parties hereto are to be credited with the following amounts of capl- 
tal respectively as actually put into the concern in money or prop- 
erty, VIZ: | 

Said Henry 8. Cunningham, $42,000; said George J. Robinson, 
$352,000, and said C. Haines & Co. ,composed of Haines and Ranney, 
a like sum of $32,000; in all, $106,000. | 

Third. Said parties are to be equal partners, bearing losses and 
sharing profits equally: Provided, that Henry 5. Cunningham is to 
receive from the firm interest at 10 per ce nt. for an Upon all excess of 
his capital over those of the other partners, so long as the same 1S 
allowed to remain in the concern, and likewise each of the other 
parties is to be allowed the same rate of interest for any excess of means 
they may have in the concern over the regularly established capital, 
which is for the present fixed at $52,000 each. 

Fourth. The name of the firm shall be Cunningham, Robinson, 

Haines & Co.,and that same shall represent and assume all the 
508 property and notes and indebtedness of the firm of Oliver and 
Robinson, Robinsen C. Haines & Co., and also a debt of Hunt 

and Eschleman, endorsed by Cunningham to D. Preston, of $6,000, 
and another note of Hunt and Eschleman, endorsed by Robinson, C. 
Haines and Co., and given to E. ome G5 Haines, for $6,000. 

Fifth. The business of manufacturing lumber shall be conducted 
at Ossineke as heretofore, liane Cre Orgee J. Robinson is to be princi- 
pal in charge, assisted by Henry M. Robinson, who 1s a as 
employed and working for the concern, and at such rate oe n- 
sation as shall be hereafter agreed upon between the antl Henry 
S. Cunningham and Mr. Ranney are to take charge of a lumber- 
yard tO be operated at Buftalo, N. ) by the hrm, and Mr. C. Haines 
is to give such of his time and atte ntion also with the promotion of 
the company’s welfare as he ma thit 1k necessary, and to which all 
parties mutually pledge prune ie each one with the other, from 
ull questions of policy and the management. ‘The majority of the 
votes of the partners shall be binding on the firm. 

Sixth. The active partners are to be allowed during each year 


-e 


ating a more general 
t { 
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nent OF ecopartnel rship 
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sufficient means to defray the living expenses, but not to exceed the 
following amounts, viz: The said George J. Robinson, $2,000; the 
said Cunningham, $2,000; the said C. Haines & Co., $2,000: in all, 
$6,000 per annum. 

Seventh. Hereafter, and assoon as the same can be properly done, 
there shall be.an equal division of the property belonging to the 
firm by suitable conveyances to be for that purpose made, especially 
the real estate, title to which is now in said Cunningham, George J. 
Robinson, and C. Haines, but ac ‘knowledged.-to be by them conveyed 
in trust for the respective parties in interest hereto; and further 
papers and conveyances, it is agreed, shall be hereafter executed 
between the parties hereto, in order to vest the title respectively and 
in proportion herein established in all of said parties, and in and to 
all the property,real and personal, now owned that may hereafter 
be owned or acquired by said firm for the purpose of this copart- 
hersnip. 

In triplicate. 

Dated at Detroit Jan. 7th, 1869. 

(Signed) H. 8S. CUNNINGHAM, 
By G. B. HUNT. 
C. HAINES & CO. 
GEORGE J. ROBINSON, 
By H. M. ROBINSON. 
Witness: 
D. BETHINE. DUFFIELD. 


Supple mental Agre ement by IT. M.. Robinson. 


“ For value received I hereby agree with the above firm to release 
any and all claims of mine on real and personal property above 
referred to, when distribution by conveyance comes to be made be- 
tween parties.” 

Why was a more general and minute agreement deferred, as 
stated in this article? 

A. It was deferred until the contemplated litigation should be 
closed up; the fore closure of th: at Inortgage. 

Q. Explain the contribution of capital stock in article two of these 
articles. 

A. The contribution of H. 8. Cunningham of $42,000 was the 
amount of the mortgdge given by David D. Oliver to Hunt and 
Eschleman and Cunningham, with its accrued interest up to date of 
the former par tnership agreements made by C. Haines & Co. and 
George J. Robinson. — 

(). On the 3rd day of Nov., 1868 ? 

A. Yes, sir: the contribution of Geo. J. Robinson, $32,000, was 

the same $25,000 that appeared in the former agreement, 
509 which was to be made up to $32,000 by additional contribu- 

tion ; the $52,000 of E. Haines & Co. was the $19,000 con- 
tributed as by the articles of Nov. 3rd, with the understanding that 
he was to make it up by.additional contributions. 
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@. What arrangement was made to equalize the contributions of 
the other members of the firm with the share of capital contributed 
by the mortgage interest of Cunningham, Hunt, and Eschleman ? 

A. Cunningham received from -the firm for that mortgage interest 
notes of our firm to the amount of $10,000; that brought his contri- 
bution down to that. . 

el After the sale by Cunningham of the Oliver property, on the 


ord ¢ Nov. 1868, how was the Cunningham, Hunt, and Eschelman 


A. It was all treated as being firm property. It was treated that 
the mortgage in the hands of Hunt was endorsed for the firm for 
their benefit. 

©. What secret partners in the firm of Cunningham, Robinson, 
[laines and Co. were represented by Henry 8. Cunningham ? 

A. ITsuppose that is a matter of implication and of opinion; |] 


y did your firm conduct operations upon Oliver's prop- 
\ rin} <* ee ia } Par ] >? ‘vy se +] | sa . ’ +>] ] ’ _ 7 
A. Lhey continued to lumbe Upon Lhe property untii the Spring 


mm Sy ’ } } ere } : a j Fa - eee . ; ~~ ta ] 
fo, then sold the timber out to rowiel and others and econ- 
, 4] " ' oOoTrimayY t Tews ; 2. i] io ¥ } a t,| r | ‘ | y > 
Med the mahnulacture of tumoboer there uutll ie logs they aad Were 
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: tax Do i : | i 
SaWeU LP) WhICGh Was SOIMe LIMNIe taSt Vedl 
(.) S767 
‘é 4 
A. .Yes, sil 


] (xy - f . 4 . n Rae 7 ° 
Q. Who m: inaged the affairs of the firm at Ossineke ‘ 
A. i did. 
, = Sn a ewe. 74% : . 
. Who sali lag"ea the affairs of the firm in Buffalo? 
| 
i 


me Henry 8. Cunningham was the principal man in the manage- 


X/. After the formation of the firm (¢ UnnNINS Dam, Robinson, Haines 
‘olng about; 


& Co., how soon was the foreclosure of the mortgage set ¢ 
how soon 7 

A. My recollection of it is that.it was cotemporaneous with the 
date of these articles; that the visit of these parties to Detroit to Mr. 
Duttield at that time was for the foreclosure ot that mortgage ; that 
is my pres¢ lit recolleet ion ot it. 

(). Visits of what party ¢ | 

A. Hunt, H. M. Robinson, and Calvin Haines; I presume there 
Was some corre spondence prior LO that time: they met here by agree- 


ment at that time to push the thing along. 
(. Who attended the sale — that — in behalf of the 
firm of Cunningham, Haines, Robinson & Cc 
A. I attended the sale, but hi th direction iol Bethune Duffield ; 
| was directed not to bid on the lands myself , but to get somebody 
else to do it; I emploved Hector C. Bburham,a young attorney at 
Alpena, to bid in the lands; he knew nothing about the lands, and 
as they were bid off I instructed him on each description what to 
bid, and he earried out my instructions, and | paid him his bill, 
[ paid the master in chancery his bill, and the firm reimbursed me 
for it—the firm of Cunningham, Robinson, Haines & Co. 
In whose name did you instruct burham to bid the lands off? 


—214 
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A. In the name of Garret B. Hunt, in accordance with the instrue- 
tions I had received from the counsel, D. Bethune Duffield; it was 
expected that Henry M. Duffield would attend that sale, but 
510 ~~‘ [it was] inconvenient for him to do so. 
(). Whose money paid the expenses of the foreclosure, so 
far as the solicitors were concerned ? 

A. The entire expenses of the suit, as far as I know anything 
about them, were paid by the firm of Cunningham, Roblnson Haines 
Ww Co. 
- Q. And about what amount did they reach? 

A. I think they reached fully $5,000. 

@. Upon whose books were those moneys entered ? 

A. They were entered on the books of the firm at Ossineke, so far 
AS they were entered at all. ‘There were a great many expenses not 
entered up at all. 

. The firm of Cunningham, Robinson, Haines & Co., do you re- 
fer to? | 

A. Yes, sir. 

(. Who made the sale to Lyon, Fowler and Merrick on the land 
purchased at the foreclosure ? 

A. I inaugurated the trade and Mr. Cunningham and myself 
consummated It. | | 

(. What did Hunt have to do with that sale ? 

A. He executed the papers when he was called upon to do it. 

©. Is that the sole connection he had with it ? 

A. That is the entire connection, I believe. J don’t think he ever 
saw the mei in relation to the matter. 

©. Who received the notes given by Lyon, Fowler and Merrick for 
the time upon the lands purchased under the foreclosure. 

A. I think they were received by the firm of -Cunningham, Rob- 
inson, Haines & Co., and entered upon the firm books. 

(). As whose property were they treated ? 

A. As the property of the firm. 

(). What was the amount ? 

A. In the neighborhood ot $45,000. 

(). Did those notes represent the time sold on the lands bid in at 
the foreclosure ? 

A. They represent the pine sold on those lands and the pine on 
the lands in the nameof Preston and Henry 8. Cunningham on two- 
thirds of the tract. The company afterwards bought the other 
third, so that there were really three classes of lands represented 
in that sale, only one of the three that Hunt had a mortgage on, I 
think. 

). You say the foreclosure proceedings were treated as the prop- 
y of Cunningham, Robinson, Halnes & Co. ? 

A. Yes, sir. | 

(). State whether the joint relations and interest between Cun- 
ningham, Hunt, and Eschleman were in any degrer changed with 


i.) 


reference to this mortgaged property from the time of the visit of 


ert 


Mr. Cunningham to Ossineke down to the time of the sale of this 
pine to Fowler, Lyon and Merrick. 
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A. Their relations, as between themselves, always remain the 
same. 

(. State whether there was any consideration for the assignment 
of the Haines mortgages, Exhibits T and W 

A. Those mortgages were assigned to them in trust for Cunning- 
ham, Robinson, Haines & Co. 

©. Was any consideration uae V a : 

A. A consideration was not paid by Hun If it was it was after- 
wards refunded to him. It eve ntua lly came out of the firm, at any 
event. | 

@. Were the taxes on the land covered by the Cunning- 
ol] ham, Hunt, and Eschleman mortgage paid ; and if so, by 

whom? 

A. Up to a certain article of dissolution that was entered 
into by the firm they were paid as a firm; the money paid by the 
firm and entered on the firm books; after that dissolution we under- 
took to pay each a third of the taxes; Cunningham a third, Hain 
and Ranney a third, and myself a third; I had’ instruetions from 
Cunningham, and also from C. Haines & Co., to pay the taxes and 
draw on them each fora third; I paid the taxes on the lands in 
Aleona county and made drafts on the parties for them, or they 
made me remittances, one or the other, but Haines did not respond 
promply, and talked as though he would not pay any more taxes ; 
talked as though he would not refund’ even what I had paid, and 
for that reason I did not pay the taxes in Alpena county; Haines 
afterwards made good to me — | had paid for his third in Aleona 
county; I had receipts from the treasurer of Alcona county, in trip- 
licate; I sent Haines one receipt, and Mr. Cunningham one receipt 
and I have the other receipt in the safe. 

@. Referring to Exhibit 2, which is herewith produced, and which 
is a letter of Robinson, C. Haines & Co. to Oliver, advising him of 
the payment of $4,000, under the buffalo agreement, by them to 
Hunt, ~— also referring to Exhibit R, herewith produced, which is 
a letter from Hunt acknowledging the receipt of $4,000, stating that 
he he } | it at Oliver's mage: state whether that $4,000 was ever 
actually paid by Robinson, C. Haines & Co., and explain transac- 
tL10N. 

A. No, sir; that was a nominal transaction, as I understood, from 
Hunt and Cunningham, and was done by advice of Bethune Duf- 
field. 

Q. Did that money actually pass from Robinson, C. Haines & Co. 
to Hunt? | 

A. No, sir; he so represented to me that there was none passed ; 
there was none passed so far as I know. 

Q. Have you any letters in your possession from Cunningham 
relative to the partnership and its members ? 

A. Yes; 1 have a very great many. 

@. How many probably in number? 

A. I guess I have a half bushel of them. 

). Have you also letters from other members of the firm ? 

A. Letters from Calvin Haines and from P. M. Ranney; Ranney 


4\? GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. x 


usually signed when he wrote the firm name; Cunningham, when 
he wrote, usually signed his own name, and Haines, when he wrote, 
usually signed his name.. I have letters from Cunningham con- 


temporaneous with the first agreement, Exhibit Z, a day or two after- 


wards. 
Q. Will you produce it? 


A. I think that letter is in your safe. Do you refer now to thi 
letter of Feb. 2nd, ’69? 

(). No; I refer to letter of Nov., ’68. 

[A.] Sept. oth, 1877. 


The signatures to Exhibit Y are a 


Q. Will you please to look at Exhibit Y, article 7, the copartner- 
ship agreement of Cunningham, Robinson, Haines & Co., which 


read as follows: “ Hereafter, and as soon as the same can be prop- 


erly — there shall be an equal division of the property belong- 
ing t the hrm by suitable conveyalices LO be for that ae pene 
especially of the real estate, title to which 1s now in Cunningham, 


Robinson, and C. Haines:” will you please explain the article 
512 Objected to as incompetent. 


A. That relates to the various Devil river lands, including 
the Hunt and Eschleman mortgage lands. 
(). We ‘re there two contra CLS “ae and sioned the first day that 
the parties went to Willams’ office in Buffalo, do you remember ? 
A. Perhaps if you will call my hd cha back to what those con- 
tracts were. : 
In your former testimony you referred to t] 
A. One was signed by David D. Oliver, and 1 
by Henry 8. Bn Sik ohn 
There were two contracts ; which one was referred to in your 


former. testimony, the one sien by Oliver or the one signed by 


1e Shitassnonge contract. 


] 


h 
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1} > Was one slenead 


> 


Cunningham? 


A. I refer to the one sloned by Cunn — 
Were you present at the meeting at Tonawanda to form acom- 
pany ¢ 
A. I met Cunningham, Hunt, and Ha ‘Tonawanda 


Was Eschleman there, too? 
A. [think he was. 

Was the scheme of the new partnership formed prior to Oliver’s 
scheme bringing Weston and Wheeler in to buy, or endeavoring to 
do so. | . 
rs Yes, Sl] ae fore Weston ind W1] heeler came to Buffalo. 

. Did the lao interested in the 1 . 
courage the Weston and Wheeler purchase‘ 

A. I think I was the only one that was eres : 
that sale. I did not say much about it. I did not want to discour- 
age Hunt and Cunningham and the other > ~atesaaee | did not 
want to appear too anxious with Wheeler and v fone ni. Still I was 
anxious that they should take itas far asI felt it my duty to myself. 
I was quite anxious. } ; 
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. Was there any reason why Oliver was not asked to sign to the 
so-called Buffalo agreement, and why he did not join with Cunning- 
ham in the deeds tou Robinson, Haines & Co. ? 

A. I do not call to mind any particular reason. We were dealing 
vith his trustee, Mr. Cunningham, and deemed that sufficient. | 
presume I do not call any particular reason to mind now. 

(). Where are the firm books ? : 

A. I was trying to fix the date in my mind when I took those 
books trom Buffalo, along in the month of Jan., 1874. Those books 
were In Buffalo. I took the books and brought them to Detroit. 
Subsequently I went back to Buffalo with them, and the books 


-known as the Buffalo books I surrendered to Henry 8. Cunningham 


under the article of dissolution that was made about that time. 
The books known as the Devil river books I had in my possession. 
r that dissolution of the contract and before I left Buffalo the 
larger portion of them were abstracted from me. Cunnin gham él - 
Haines both admit that Cunningham has had possession of then 
| have SOnDIe of the less Important OhHeS mn yself. 
@. When the new firm took possession at Ossineke were the Oliver 
and Robinson books continued or were new books opened? 
A. The business of the new firm was continued on the Oliver and 
Robinson books. 
(). You speak of articles of dissolution; when were they made 
and between whom ?- : 
A. In Jan. Iam not sure whether it was ’74 or 775. 
(). Can you produce them or a copy of them ? 
A. They are on file here in the U.S: court, in case of Sanborn 
against Henry M. Robinson. 
Old (). What Sanborn is that ? 
A. Jesse Sanborn. 
() W Cre you a de fend: ant in the Case 


*) 


). 
A. No, si 
Q. Is there any provision 11 those articles with reference to a de- 
cree 1n this suit against ack aa Hschleman ? 
Testimony as to the contents of the articles object ted to, on the 


ground that the articles eae mst be produced. 
Mr. Russetit:-I do not clan 

Haines. 

@. Has Mr. Haines made any admissions of statements to you ? 


x 


n it would bind any body but Mr 


Same objection. 


A. He so reearded it: so represented it to M. W. Evans, of Lock- 
2 


] } | 4 ' .. | , . 17 
port, as a reason Why he was not put on the stand in the other suit, 


ami a ~ ] 4 Be ; 
On necount of His views on that subrect. 


. [lave you <page t the Fowler contracts attached to the Ssup- 
plemental bel filed 1 lis case ? 

A. i Dar 

t). Wis: was that signed by all parties ? 

9 Because they were all interested in the property. 


Why was the consideration omitted from that contract ? 
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A. For prude ntial reasons; it was not being best that it should be 
made public or put in a shape where it might be drawn out in this 
case; that was my understanding of it. 

(). It was to prevent the matter being made evident in this case, 


4 % Yes, sir: 1s the only reason that I know of. 

@. Why was the notes received on that contract made payable to 
the order of G. B. Hunt, when, as you have already testified, they 
in reality belonged to the gir | 

A. The title to a portion of the lands which was being deeded was 
in the name of Garret B. Hunt; it was deemed best that that por- 
tion should be made to Garret B. Hunt, and the rest was put in in 
the same way, for the reason that there Was no division made in the 
lands: ho snatiera oh mad in those that he Was conveying and 
Nt re being conveyed by the balance of the parties 


those 
u have stated that Eschleman did not have much to say 


| 
(). V¢ 


) 
about wh: as @oln nn: please state what knowledge he had of 
? 


the eceaanat affairs and the entire business: from beginning to 


e ‘ i , ) 1 
had full knowledge of the contemplated purchase and 
transactions at that — 
Eee POE Ae reg, OE, Pe ge 
of. . if you piease, Wilal »thne reiations between unt ana 
Mschleman in regard to Eschleman being represented by Hunt ? 


A. I have already stated: that Eschleman on himself as 
being satisfied with anything that Hunt or Cunningham might ‘do 


the matter. 

~ Have you any letters from Mr. ¢ seats. am in relation to the 
connection of Ese hle man with the concern; tf so, produce them. 
refer especially now to the letier of F i 2nd, 1869. 

A. | have it somewhere; I don’t see it just now, 

(). There were some letters of Mr. Cunningham’s Sept. 24th, 
Oct. 11th, and Dee. 5rd, 69; can you lay your hand on those? 


69. 


Complainant offers in evidence letter dated Buffalo, Jan. 27th, ’69, 


marked Exhibit X. 
(). In whose signature and handwriting 1s that letter? 
A. In the handwriting of Henry 8S. Cunningham, and his signa- 
is attached. | 
(). Please read the portions I have marked at the bottom 
of page 7 and top of page 8. 

A. “J want to say that this letter is written at Tonawanda, 
and I called Messrs. Hunt, Eschleman, C. Haines & Co. together at this 
point as most convenient, and this is written by their approval; the 
dock he re is hot Vel eCneagre d . ] think prospects are fair for eetting 
the yard dimensions.” 

Complainant offers in evidence a letter dated Oct. 26th, 1868, 
marked Exhibit W. 
Is that written by Mr. Cunningham to you ? 


A. Yes. 
Complainant offers in evidence letter dated Jan. Ist, 69, Henry S. 
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Cunningham to George J. Robinson, dated East Clarence, which is 
marked Exhibit V. 

). Where is East Clarence ? 

\. Residence of Garret B. Hunt. 

). How far from Buffalo? 

A. I think it is about 20 miles 

(. Is Mr. Hunt the father-in-law of Mr. Cunningham ? 


A. Yes. S]] 


Comp lainant oftered-in evidence the letter of Feb. 2nd. ’69. from 
Hen ry S. Cun ningham to Geo. J. Robinson. marked Exhibit U. 


( 


Q. Was t = letter received by mail from Mr. Cunninghan 
\. Yes, si 
In ane ‘¢ 1\dwriting and signature ? 
5. Wi it you read from the bottom of page 1? 
A. “ You mentioned in a former letter that you wanted a book- 
keeper in the spring; there is a young man in Lockport that I can 


recommend, if he will take the place; I know he ven be all right. 
I told Mr. Haines to see him and write me, but have not heard from 
him. When this subject was brought up Mr. Esehemar suggested 
that he had a son that was teaching school this wint r that had in- 
timated that he would like t LO LO Up there: that he Vas very well 
posted In book-keeping, theoreti ally, but. had never had practice 


outside of his text book. I do not know the young man, but Mr 
Hunt says he is smart and thinks he could be very easily broke in 
to fill the place to our satisfaction. if this could be done I would 
like to have Mr. Eschleman’s wishes gratified ; if he could not at 
first do the whole work, could you make the arrangement so as to 
work him in? I know that Mr. Eschleman can run up a column 
of figures as soon and do it correctly as ny man, and he says his 
son is perfectly at home in figures, &c. I want you to be satisfied 
at that end of the business and have such help as would be agree- 
able to vou, and you must decide this matter; 1t would’ not cost 
much to try him, and if he woul | answer they would be very rea- 
sonable on salary; the principal object 1s to give him an opportunity, 
if he wants to do that kind of business. If you have any suggestions 
to make in regard to this matter, please let me hear from you. | 
ean think of some reasons why I would like to have him there if 
this business continues that may suggest themselves to you. Es- 
ox me is a very quiet and comfortable partner and I would like 
to have him feel that he is properly recognized in the concern when 
it can age a without working any injury to the other parti 
Complainant offered in evidence letter dated Sept. Ist, 69, marked 
Exhibit T; also, letter dated Sept. 24 Ith, marked Exhibit 8. 
O15 (). All these letters were written by Mr. Cunningham and 
received in due course of mail? | 


A. Yes, sll 
Letter 


of Dee. 3rd, °69, offered in evidence showing that G. B. 
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Hunt provided for the E. and G. R. Haine’s note $6.000; the letter 
is marked Exhibit R, also a letter dated Sept. 2nd, 1870, marked Ex- 
hibit A 2; also letter of Feb. 17th, ’71, from Mr. Cunningham to 


IH. M. Robinson, marked Exhibit O. 

Q. Will you please read that letter ? 

A. Feb. 17th, 1871. H. M. Robinson, Esq.. Dear Sir :—I received 
your letter at Buffalo yesterday; and was glad to hear that every- 
thing was being done up there; we are losing no time here. Oliver 
came down to get a big affidavit of Hawkins and we beat him. Mr. 
Hunt went over to Hawkin’s and took him out of Oliver’s embrace, 
but I assure you that [what] he did swear to was done very reluc- 
tantly. Hecame into Buffalo and brought Oliver and another party, 
but Oliver would not come in atthe examination. Weestablished the 
fact by him that I left there on the 8th day of Sept. and that the 
deeds, &e., were on that day signed and acknowledged and witnessed, 
&e., and not before. It, the affidavit, is strong on that point; be- 
sides implication it establishes the facts when he and I left Suspen- 
sion bridge together and that it was on the 2nd of Sept. L863, be- 
cause he tells just what was done each and every day from the time 
he and I left until we parted at Ossineke, and he knows that he left 
on that day, which ts all very true. The trip book of the Huron 
shows that he, Hawkins, went up that trip, but it does not show that 
[ went. This is unfortunate; I do not know whether the clerk for- 
Pol that he collected fare of me or whether he took some one else for 
me, but we shall be able to cover this, for I have strong affidavits 
showing me in Buffalo up to Sept. Ist, and, second, I am going out to 
see Gallup to-night and shall remain here as long as necessary.  Re- 
spectfully yours, H. S. Cunningham. : 

Letter marked Exhibit A, 38. 

Letter of Nov. 26th, ’72, offered in evidence and marked Exhibit 
Be. 

Letter of Dec. 27th, ’72, from Cunningham to Robinson offered in 
evidence and marked: Exhibit A 5. 

Letter of Jan. 24th,’73, offered in evidence and marked Exhibit 
A 6. 

Letter of March, 18th, ’73, offered in evidence and marked Ex- 
hibit. A 7. 

Letter from Henry 8S. Cunningham to Messrs. Duffield dated 
Buffalo, March, 15th, 18738, offered in evidence and marked Exhibit 
A 8. 

Letter dated Oct. Ist,1878, offered in evidence and marked Exhibit 
A 9. 

. I see in the letter marked A 9 reference is made to the Pres- 
ton lands; | ask you who paid up the Preston contract—whose 
money ¢ 

A. Robinson, Haines & Company. 

®. Firm money ? 

A. Yes, sIr. 

@. About how much? 

A. I think it was about $10.000. 


A 
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516 The following letters are offered in evidence and marked 
respect ively as indicated: 
Oct. 9th, 78, Exhibit A 10. 
Oct. 25th, », Ex] 
t. 23th, “73, xi ; 
Aug. 20th, 74, Exhibit A-153. 
Jan. 29th, “79, Exhibit z 


T 

Li) y 

lay 19th, ’75, Exhibit A i7. 

eb. 15th, ’75, Exhibit A. 18 
‘Telegram no date lox hibit 1 19 
Jan. 29th, ’75, Exhil 1 20 
Jan. 20th, ’72, Exhibit A 21. 
Mar. 2nd, 72, Exhibit A 2 
Sept. 21st, 70, exhibit A 2 

Jan. 20th TO exhib \ 24 
we Nov Ist QO. kexhibit A 25 


(). With reference to A 25 I wish to ask you to explain what was 

s 
er ~ :  Bleaen - ee | Cece + 1 ; . 
Salad about Mr. Hunt reQ(uiringe tie rm i te Io} his one-third llter- 


eCSt 1h Certalll Prop State Wh A 
(Jprected to as 1ncompetent, and notice given that the motion will 
; i } 
be made to strike OUT tne testlmMony 
x A. At the time we bought the Devil rivel property there were 
, OC) 24] ee Ce P aa A: SEES ae 
about 1.560 acres, the title of which stood two-thirds in Oliver and 
? 1 e 1 , 
i i 


’ | } } 1 > 7 + r 
mschieman, and § unningham. Wes ibseq uently 
be ; 
ae rchase of that one-third interest, 


@. Will you produce a letter from C. Haines, Aug. 13th, ’69, which 
stated that Mr. flunt wants the eapital paid up to lorty or 542,000. 
Objected to as irrelevant. 

y Letter produced and marked Iixhibit 26. 

22 letters are produced and piano Exhibits A 26 to A 48, inclu- 
sive. 

Complainant offers in evidence Exhibit J, being attached to the 
deposition of the witness in the ease of L. R. Sanborn vs. Henry M. 
Robinson and others, taken before Commissioner Scroggs a t Buifalo, 
and now on file in this court, the date of the articles Eas Jen, ith, 
S70 | 
> Objected to as incompetent and irrelevant as to Hunt and Eschle- 
Wah 


Q. Will ia es ca provision in those articles providing for 


the event of a decree in this litigation by Mr. ¢ livoe ae: unst Hunt 
and Esehleman; that is, provided if decree should be tendered 


against those persons ¢ 


Objected to as incompetent, seeking to vary a written instrument 
by parole testimony 
A. It was always understood that our firm should stand any loss 
oo—2Z14 


A 
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of any kind which should be a property charge against the firm. 
Each interest could stand its share. | 
Answer objected to as not responsive to the question. 
@. You mean to say that your interest and the Haines interest 
and the Cunningham and Eschleman interest should each 
517 ~~ stand one-third of any decree that might be got against Hunt 
and Eschleman by Mr. Oliver? 
A. Yes, sir: with all the expenses of the litigation. 


(). State whether those three separate interests of the firm have, 


up LO this time, borne each one-third ot the expenses? 
A. They have, up to very recently. 


Cross-examined by Mr. DurFIELD: 


(. How oid are you? 
A. Drawing 40 pretty hard. 
(). Are you married or single? 
A. I am married. 
(. Whom did you marry’ 
“ I married my wife. 

What was her name? 


4 Her name was Elsden. 

Objected to as incompetent and irrelevant, and answer asked to 
be stricken out. 

Q. What was her full name? 

A. Eliza Elsden. 


(. When were you married to her? 
Objected to as incompetent and irrelevant. 


“7 I decline to answer. 
I demand an answer. 

<, RussE.LL: I instruct the witness that he may decline to an- 
swer. 

Mr. Durrigetp: Then I ask the commissioner to certify the fact to 
the court, and shall move for an attachment on Mr: 3s apa 

A. [have no particular objection to giving date, but it is a mat- 
ter not pertaining to this suit at all, a domestic matter. 

The commissioner admonished the witness to answer the question. 

Mr. Russet: [ instruct the -vitness that he may, in discretion, 
decline to answer. j | 

Q. Did she not, at the time of your marriage, have another hus- 
band living? iat 

A. I decline to answer that. 

Mr. Russeti: I instruct the witness that he m: w lawfully decline 
to answer the question, and I object to the question as incompetent 
and irrelevant. 

Commissioner admonishes the witness to answer the question, but 
he declines. | | ; 


@. Were you not aware at the time of your marriage that she had 
another husband living. 
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Same objection and same instruction to the witness. 

mt tie eee ee 

he commissioner admonishes the witness to answer the question. 

A. I decline to answer the question. 

Q. Before you married her, had she not been living in illicit rela- 
tions with your father, Henry M. Robinson, and had you not known 
of it? 

Same objection and same insiruction to the witness. 

The commissioner admonished the witness to answer the question. 

A. I decline to answer. / 

Q. Before you married her, had not her relations with your father 
been such as to occasion difficulty in your family, and a separation 
by your father from his wife; and did you not know of it? 

Same objection and same instruction to the witness. 

D518 A. My father separated from his wife, I believe, before—— 
(). Answer the question, yes or no. 

A. I will answer it in my own way. 

Mr. Durrrentp: I object to any other answer than a direct one. 

A. No, sir; my father separated from his wife before that woman 
to this country, as I understand it. 

Previous question repeated. 

A. I decline to answer this question, not on the ground that I am 
afraid to have anything known, but on the ground that I consider 
it a personal insult. 

The commissioner admonishes the witness to answer the question, 
and he declines to do so. 

Q. Did she not go to Ossineke and live with you and your father 
before your marriage to her? 

Same objection and same instruction to the witness. 

The commissioner admonishes the witness to answer the question, 
and he declines to do so. 

(. On that trip did she not pass through Alpena where her then 
husband was living without calling on him or sending any notice 
to him ? 

Same objection and same instruction. 

The commissioner admonishes the witness to answer the question. 


A. I decline to answer it. 
©. How long did she live with you and your father at Ossineke 
before you. married her? 
Same objection and same instruction to the witness. 
The commissioner admonishes the witness to answer the question 
A. I decline to answer. 
Q. By whom were you married to her ? 


Same objection and same instruction to the witness. 
The commissioner admonishes the witness to answer the question. 
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A. I decline to answer. 

Q. Have you not transferred to this woman all and all manner of 
property that you ever had and possessed in fraud of your credi- 
tors ? 

Same objection and same instruction to the witness. 

The commissioner admonishes the witness to answer the question. 


A. I decline to answer. 

(. Have you not instigated and cause to be prosecuted claims in 
favor of this woman against the late firm of Cunningham, Robinson, : 
Haines & Co.? 

Same objection, same instruction. 

The CommisstonER: I admonish the witness to answer the ques- 
tion. 

A. I.decline to answer. | 

Q. Have you not caused to be commenced a suit either in the su- 
perior court of Buffalo or the supreme court of N. Y. for that county 
by Bowen and Rogers, as’ plaintiff’s attorneys, in the name of this 
- woman against the firm of Cunningham, Robinson, Haines & Co. ? 

A. My wife has claims against that firm, and I advised the suit. 

@. Answer the question one way or the other. 

Mr. Russetui: In reference to that question, and in reference to 
the last question, I would say that these questions may be proper 

to the issue as bearing upen the question of your state of 
519 feeling towards the defendants in the case,so I think I will 
withdraw the objection to the last question. 

A. The word instigate—I will say no, I have not. I qualify it by 
saying that my wife has claims against those firms; that I have ad- 
vised her to sue and she has done so. | | 

Q. Did you not act for her in commencing a suit, in the employ- 
ment of attorneys and the general instructions to those attorneys ? 

A. I think, perhaps, I stated the case to them. 

Q. {[ would like a direct answer first and then you may explain, 
if you desire to. | 

A. I acted to an extent of advising the attorneys of the nature of 
the claims. 

@. Did you not select the attorneys? 

A. I did. 

). And employ them?’ 

\. I don’t understand that I employed them. . 


(). Did she ever see them? . 

A. Oh, ves; very frequently. 

(). Before the suit was commenced ? 

1. Yes, sir. 

Q. Brought there by you? 

A. Yes, sir. 

(. Did that suit include you as the defendant? 

A. I don’t think I was served; 1 don’t know whether I ain the 
defendant or not. 

Q. Did the suit include you in its title as a defendant? 
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A. I don’t know. 

Q. The suit is upon a note made by the firm, is it not? 

A. Yes. 

Q. That note is made in your own handwriting, is it not? 

A. Yes, sir. 

Q. Do you mean to say that you don’t know whether you are 
made a defendant in the suit ? 

A. I don’t know anything about the suit; I don’t know what has 
been ye about it. 

@. I ask you if you mean to swear that you don’t know whether 
you are a: i fendant in that suit? 

A. I don’t know whether I am or not. 

(. Did you not procure John L. Maltz to commence a suit by the 
same attorneys against the firm of Cunningham, Robinson, Haines, 
Ww Co.? 

A. No, sir. 

@. Upon notes by them? 

A. No, sir; I recommended that firm to him. 

@. You know that Maltz has commenced such a suit ? 

A. Yes, and I recommended the firm to him. 

@. You have corresponded with the firm of Bowen, Rogers, and 
Locke, in relation to the Maltz suit, have you not? 

A. I don’t know, but I may have done so. 

®. You have no doubt that you have done so? 

A. I presume I have; I don’t call to mind now, particularly. 

(). Do you remember an application to take Geo. L. Maltz’s testi- 
mony in that suit in Alpena, about the time we took this testimony ? 

A. Yes, sIr. 

(. Did not Bowen, Rogers, and Locke, correspond with you in 
reference to that ? 

A. At that time. 

Q. Did’nt they write you about it ? 

A. I dont think they ever did. 

(). Will you swear they did not 
520 A. I will swear to the best of ny present knowledge that 
I have no recollection of it. 
Q. Did you not advise Maltz not to give his testimony at that 
time in the place? 

A. Maltz talked with me about the suit. 

Q. Answer the question and then explain if you desire. 

A. I gave it as my opinion that we ought not to give testimony 
until he had heard from his counsel in the matter. | 

Those notes are also in the name of the firm of Cunningham, 
Robinson, Haines & Co., and all written 1n your hands, are they 
not ? 

A. No, sir; not any of them. 
u 


‘} 


(). Who did write them ? | 

A. They were notes made, if I recollect, partly by Henry S. Cun- 
ningham and partly by Calvin Haines. 

(. None of f them in your writing ? 


A. No, sir. 
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Q. What is the amount of that suit? 

A. I think it involved about $8,000. 

@. Are you a defendant in that suit? — 

A. No, sir; I don’t think I am. 

@. The makers of those notes are not sued, are they ? 
A. The makers, | believe, claim to be bankrupt—both of them. 
). They are not sued, are they ? 

A. I don’t know. 

). The notes are mi ade in the name of the firm, are they not? 

\. No, si1 

Q. Are you an endorser or maker of those notes in any way? 
\. I believe I am an endorser on them. | 


(). Who is endorser with you ¢ 


Objected to as incompetent and irrelevant. 


A. H. M. Robinson endorsed those notes. 
Q. Cunningham an endorser ? | 
A. Cunningham was the maker of part of them. 
Q. Is he endorser of part of them ? 
A. | don’t know that he endorsed any of them. 
Q. You took those notes to Buffalo to be sued ? 
~ I think I did. 

. And gave them to Bowen, Rogers, and Locke ? 
i I did. Mr. Maltz sent them down to Bowen, Rogers, and 

Locke at my recommendation. 

@. Then you did procure those notes to be sued ? 
A. No, sir; I did not procure them to be sued. 

Have you not procured and instigated your father to com- 
mence a suit by attachment against the firm of Cunningham, Rob- 
inson, Haines & Co.? : 

a, No, sir. 
Q. Have you not commenced such a suit ? 
A; Yea; sir. 
Q. You have accepted service in it, have you not? 
\. I think I did. | 
Q. Who is the attorney in that suit for plaintiff? 
\. J. B. Tuttle. 
J. Your warm personal friend ? 
i. Fe, wir. 
J. Lived with you and your father some months ? 
A. No, sir. 
). Did he board at your house for some time ? 
\. No, sir. | igs 
). You say you did not procure that suit to be commenced ? 
\ 


d I did. 
Q. Did your father talk with you before he commenced it? 
521 A. I don’t recollect whether he did or not. 


@. Do you mean to say he sued you without asking you or 
saving anything about it to you ? 
‘A. I don’t recollect whether anything was said about it or not. 
Q. Don’ t you know that you and he talked it over ? 
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A. No, I do not. | 

Q. Did you not also procure your father to commence a suit in 
chancery against Garret B. Hunt and Henry 8. Cunningham for a 
one-third interest of some lands up there? 

A. No, sir. 

Q. Did you talk with = about that’? 
Yes, I presume I did, 
). Didn’t you advise him he had better do it? } 
A. No, sir; his attorney advised him he had better do it. 
2. Who was his attorney ? 
A. J. V. Tuttle, I believe, was his attorney. 

@. Whatever title he claims to have to those lands he got froim 
you, didn’t he? 

A. Yes, sir. 

(). Short] y before the suit was.commenced, wasn’t it ? 

A. F Cs, sir. 

(. Directly before ? 

A. I don’t recollect. 

. Didn’t you transfer your alleged interest in the lands to him 
that he should file that bill ? | 

A. No, sIr. 

@. What was the idea, what was the purpose, then ? 

A. The purpose was that I was owing him, and if there was any- 
thing to be had out of it I wanted he should have it. 

@. Take any memorandum or anything from him for it? 

A. I think there was some memorandum made in relation to the 
matter. | 

Q. Got it with you? 

A. No, sir. 

Q. In this suit here you. are a defendant in the cross-bill, are you 
not, number 1408, in this court ? 

A. I presume so. | 

@. You know so, don’t you? 


in «. 


A. I don’t know anything about 1408. 

@. You know you are a defendant in a suit in a eross-bill ? 
A. I know I am defendant in some litigation. 

Q. You know you are defendant in the cross-bill, don’t you ? 
A. That bill that you disposed of? 

oo. ¥ ee. 

A. I believe I was. 

@. Yout put in an answer to that, didn’t you? 

A. 7 Cs. 

Q. Which answer you framed yourself largely, did you not? 
A. Ipresume lI did. .. 

@. At Ossineke or Alpena? 

A. I think the thing was talked over with Bethune Duffield. 


Q. You say you presumed you framed that answer, wherever you 
framed it. You framed it either at Ossineke or Alpena? 
A. I don’t know where I framed it. 
You didn’t frame it in Detroit? 
A. I don’t know whether I did or not. 
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Q. Don’t you know that you framed that answer in your own 


hi andwriting and mailed it here? 
A. I presume likely I did; I have no recollection about it; | 
don’t think I did; I think it was sent to me by Mr. Duffield from 


Detroit. 


—_ 


@. Will you look at this and see if that is your answer to that 
bill? 
O22 A. I should be cars to tell. 
@. You can tell if you look at the paper, if you know your 


own Sik rnature ? 


‘hat is my signature. 


> 
i 
r 4ge 


Q. You swore to that before the notary, Victor C. Burham. 

A. Yes, sir. 

(). You also gave your deposition in this cross-bill case, did you 
not? 


A. Yes,sir. 

Before whom was that taken’? 
A; I don’t recollect. 
(). Mr. Flowers, wasn’t it? 
A. I think so; with reference to the cross-bill I- will say that | 
think it was sent to me by Mr. Duffield from Detroit. 


@. You think it was not framed by you ? 

A. I understand you now that you are referring to this answer 
that was witnessed by Burham. Pas 

(. I am not referring to that paper ; I am referring to that answer 

A. I don’t think I did. 

. You did not frame that particular paper, but did you not send 
down ? ) 


A. Not anything that that was taken from. 

(. Would you be positive about that 

A. My present recollection is that Bethune Duffield made that 
paper from his own knowledge and sent it to me. 

. You say positively that you did not send down to D. B. and 
Hl. M. Dufheld the frame of this answer; the main allegations in 
the answer. . 

A. I cannot say positively about that; I am saying what my 
present impression Is. 

Q. Did you not write some of this very answer yourself? 

A. I don't know; that is not my impression ; if my handwriting 
is there I will acknowledge it ; 1t is not my Impression. . 

Q. Without it can you say that you did not write any of this 
paper ¢ 

A. I can say that my impression is that I did not; that is the 
most I can say about it. 

Q. I will ask you to look and see if page 2 is any of it in your 

handwriting. ; 
~ A. Yes, sir; there is a part of that that is my handwriting; a half 
a dozen lines. | 

Q. I show you this deposition, taken before Mr. Flowers in the 
old suit, and ask you if that is not the deposition that you made in 
the cross-bill suit before this commissioner. 
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A. I have looked it over: some, and so far as it corresponds with 
the printed evidence I think it is materially as it gave my testi- 
mony. 

(). That is the deposition as written by Mr. Flowers; whether it 
be correct or not. it is the deposition, is it not? 

A. I presume it is. 


Deposition marked Exhibit 3 A offered in evidence. 


Q. You took an active part in defending against that cross-bill, 
did you not? 

A. Yes, str. 

Q@. Did you make up in that suit what you called a balance sheet 
of testimony ? 

A. I don’t know whether I did or not. 

Q. Will you look at this paper and see whether this is your hand- 
writing ? 

A. That is my handwritin 
O20 Paper offered in evidence and marked Exhibit 5 A. 

Q. Dur Ing the progress of that suit, and prior to it, didn’t your 
, Inge towards ( live 1" become very bitter ? 

A. I don’t think they did particularly bitter. 

(). Didn’t you desire to have him sent to Jackson ? 

A. I don’t know whether I did or not. 

@. You don’t know whether your feelings were bitter or not? 

A. I don’t think they were part icularly bitter. |, of COUTSE, had 
some feeling. : 

Q. Didn’t you procure his arrest in Alpena county and imprison- 
-ment upon a CUpias ad satisfaciendum E 

A. No, sIr. . 

(). You have no recollection of any desire on your part then CxX- 
pressed to send him to Jackson and “ate the litigation ? 

A. I claimed I had been deceived in the purchase with him, and 
what I said ws ul that I don’t know; might have taken that posi- 
tion, and J mi: not. 

(). ect ve of your purchase with Oliver, did you not propose 
that Mr. Cunningham should take steps to send him to Jackson on 
account of Oliver’s testimony concerning the transfer to Cunning- 
ham on the 3rd of Sept., LS6S? ; 

A. I always claimed that Mr. Oliver was wrong about that, and I 
thought at the time that his performance was a willful one. 

(. I want an answer to the question. 

A. I can’t answer it positively ; I don’t know whether I did or not; 
—— considerable time elapsed since that time, and what my 
particular 1 feelings at that time were I don’t know. 

Q. Ol can took al this letter and see whether you wrote it? 

A. That is my letter, sir. 

Letter dated. Mar. 1st, 1871, offered in evidence, and marked Ex- 
hibit 6 A. 


Q. Is this your letter, dated Howard House, Oct. 4th, 1871? 
o4—214 


— 
. 
_ 
_ 
—) 


y] 
1 
k 
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A. 
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That is my writing. 


Letter offered in evidence and marked Exhibit 7 A. 


(). 
A. 


Letter dated Sept. 10th, 1868, is that your letter ? 
Yes, sir; that is my writing. 


Letter marked Exhibit 8 A. 


Letter dated on cars? 

That is my writing. 

Was it sent to Cunningham ?, 
Yes, sir. 

What is the date of that letter ? 
[ don’t know. 

What year? 

There is no date to it. 

When was it written ? 

I don’t know. | 

Can you tell what year? 

No; I can’t. 

Can’t you tell by the contents ? 
No, sir; I cannot. 


Letter offered in evidence and marked Exhibit 9 A. 


() 


‘e 


Before your testimony was taken in that suit, did you -not 


make a memorandum of your testimony, and what it would be on 


those various points r 
A. 
Q. 


I don’t know but what I did. 
Will you look at this paper and see if that is not such a memo- 


randum ? 


it is. 


.< 


A. 


594 


Q. 


(). 


A. That is my hanwriting; I presume it is the paper that you say 


It is all your handwriting ? 
Yes, sir. | 
(. After a portion of the testimony had been taken on be- 
half of the defendant in the eross-bill, did you not review the 
testimony ? 
A. [ should judge that I did. 


And make a memorandum specifying what points had not 


been touched or how they should be treated, and signed such a pa- 


er ¢ 


A. 


That is my handwriting. It appears to be a sort of memo- 


randum to be used in the suit. 

Paper marked Exhibit 11 A, 

Q. You say you attended on the sale under the decree in that 
cause, and had the lands bid in in the name of G. B. Hunt? 

A. Yes, sir. 

. You were served a process in this suit, in which you are now 
giving your testimony, were you not? 

A. I don’t recollect. 

@. You answered, didn’t you? 


A. I think I did. 


@ 
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Q. Is the paper now shown you the answer in this suit? 
A. 36 16. 
Answer is marked, Exhibit 4 A. 


@. Look on the paper now shown you and see if that is not your 
answer 1n the cross-bill sworn to before Mr. Tuttle ? 

A. That is signed by me. 

@. Sworn to by you before Mr. Tuttle, is it not? 

A. Yes, sir. 


Paper offered in evidence and marked Exhibit 12 A. 


(J. Your answer in this present suit appears to have been sworn 
to by you on the first of Sept., 1878; at that time your relations 
with your partners, Cunningham, Haines, and Ranney, were amica- 
ble, were they not? | 

A. Practically so. I don’t recollect of any particular differences 
at that time. | 

Q. Subsequent to that they became otherwise than amicable than 
that, did they not? 

A. Long in the latter part of 774 and fore part of ’75 they became 
otherwise. | 

Q. They have continued so, have’n’t they? 

A. Yes, sir. 

(. Growing worse and worse, haven’t they ? 

A. From bad to worse. 

@. You have had litigation, directly and indirectly, with them, 
have you not? 

A. Yes, sir. 


Q. Particularly the case of Lee R. Sanborn against your father ? 
A. I don’t know that that is a litigation of mine. 

(. You were a witness in that suit? 

A; Yes, sir. 

@. On behalf of your father? 

A. Yes, sir. : 

Q. The difference between you and Cunningham, Haines, and 


Ranney grew out of troubles in the settlement of your partnership 
affairs; did they not? 

A. They grew out of a disposition on the part of Cunningham to 
absorb everything and leave me out in the cold. 

®. Did you ever have a settlement with them ? 

A. I had a settlement with them, as set forth in the articles of 
dissolution, referred to 1n this testimony. 

Q. How was that settlement brought about ? 

A. It was brought about by their signing a certain agreement to 
perform certain things, and by my signing an agreement to perform 
eertain things. 

Q. That is the agreement itself, is it not? 

A. Yes, sir. 
O20 @. Did you not compel their signing that agreement by 
taking clandestinely from the office in Buffalo the books of 
the concern, and that notes -given by Merrick, Fowler and Lyon to 
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the order of Garret B. Hunt; going with them to Canada, and from 
there sending a message to the other parties that they must settle 
with you, or that you wanted to settle with them ” 

A. No, sir; I will explain what I did do. I suppose I have a 
right to do that. 

Q. Yes. 

A. After several ineffectual attempts on my part to settle our part- 
nership matters with them in Buffalo, and it becoming evident to 
me that I could not do it without litigation, I took the books, papers, 
and notes mentioned and came to Detroit with them. Before I left 
Buffalo I left letters with them that I did not want anything but 
what was right, and was ready to settle at any time in an amicable 
manner, and that I came to Detroit for my own protection. If there 
was going to be litigation I wanted it in Detroit. I think that was 
the purpose and intent of my letters to them at that time. I took 
the Buffalo train and came through Canada, arrived in Detroit the 
next morning, and carried on a correspondence with those parties 
for a settlement. Subsequently it was arranged. They would not 
come to Detroit, and I would not go back to Buffalo. Subs seque thy 
I received propositions from them to meet the m either in Canada, 
Ohio, or Indiana, I think, and to make things comfortable for them 
and agreeable. I thought it was best to. meet them as near 
Buffalo as I econld and consented to meet them in Canada at the 
International bridge. After canvassing our matters fully we came 
to an understanding that appeared to be mutual and satisfactory to 
all the parties. When that understanding was arrived at I went 
over to Buffalo and consummated it. 

Q. During that canvass of your matters as you eall it at the In- 
ternational bridge you had possession of the Merrick, Fowler and 
Lyon notes? 

A. I had. 

(). And the books of the concern ? 

A. I did, sir. 

Q. You retained possession of them until you came to an under- 
standing ? | 

A. Yes, sil 

When you left Buffalo you left a note on the desk saying if he 
wanted to address you write to your brother in Detroit, didn’t vou ? 

A. I don’t recollect the contents of that letter. 

Q@. Did you leave him your address ? 

A. Yes, sir. 

@. Wasn’t that the address ? 

A. I think hkely it was; I don’t recollect. 

@. Did you come to Detroit? 

A. Yes, sir; I have been in Detroit the next morning. 

Q. At your brother’s place ? 

A. I was in daily intercourse with brother at that time. 

@. Were you at your brother’s place next morning ? 

A. My brother lives here; ] presume, likely | stopped at the 
hotel; I stopped part of the time at his house and part of the time 
at the hotel. 
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Q. What hotel did you stop at? 

A. I don’t call to mind just now what hotel I stopped at. 
526. @. What hotel do you generally stop at when you are here? 

A. I have not any particular stopping place. I sometimes 
stop at the Antisdel House, sometimes atthe Howard House. I have 
stopped at the Biddle House and the Michigan Exchange and at the 
Cass House, and I sometimes stop at my brother’s house. 

(. Were you at either of those hotels the next day registered ? 

A. I was in Detroit next day. I can’t say whether I was at a 
hotel or at my brother’s house. My present impression 1s that I 
was registered at the Antisdel House, but I may be mistaken about 
that. 

Q. What day was that? 

A. I don’t recollect the day. 

(). Don’t you remember the day you took the note? 

A. No, I don’t recollect the day. If you have that letter 1t will 
refresh my mind. 

Q. After this difficulty that t you had with partners, since you_be- 
gan to take testimony in this case, in Alpena, you had an interview 
with Oliver? 

A. I have had several interviews with Mr. Oliver. 

@. You had an interview the evening of the last day on which we 
took testimony at Alpena, had you not? 

A. I. had interviews with him all the time he was there. 

@. Did you not have an interview that day, that night ? 

A. I had [an] interview with him every day he was “there. 

). Don’t you know if you had one that night ? 

A. I don’t recollect. 

J. Did you have one the next day? 

A. I don’t recollect any particular interview except [ was meeting 
and talking with him all the time he was there. 

Q@. Did you have an interview with him after we had all left? 

A. I don’t think I saw Mr. Oliver after you had all left. I have 
no recollection of 1t now, at any rate. 

@. Did you not have a particular interview on the night of the 
day that the last testimony was taken in Alpena, and don’t you re- 
member it? | 

A. I remember that I met him in a hardware store one time, and 
[ met him at the hotel where the testimony was being taken. ‘Those 
are the only two places that I call to mind. 

Q. Don’t you remember being with him from 9 o’clock until 11 in 
the evening? , 

A. I don’t think I was. I don’t know that I was with him at any 
time to exceed a half an hour. 

Q. Were you not with him from 9 o’clock until 11 the evening of 
the day after we left? 

A. 1 don’t think I was ever with him at those hours. I have no 
recollection of being with him in the evening at all. I don’t say | 
was not. I have no recollection of it. 

Q. Did you not have an interview with him at the Alpena House? 


< 


A. I don’t think I did. Ihave no recollection of it 
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Q. You would remember if you had, would you not? 

A. No, I think not. I was meeting him everywhere while I was 
there—meeting him in one place and meeting him in another, where- 
ever he happened to be. 

Q. You would remember if you had a particular interview with 
him, would you not. | 

A. I think probably I would. che 

Q. You did have a particular interview with him with reference 

to this suit at or about this time, did you not? 
O27 A. I don’t think I did; no particular interview ; I had in- 
terviews with him all the time he was there in reality. 
Didn’t you then and there at Alpena on one of those days, and 
that at one of those places, propose to him to sell out the Buffalo 
parties In agg sult ? 

A. No. S] : 

(. Have er not sold out the Buffalo parties-in this suit? 

A. No, sir; they have undertaken to sell me out, though. 

Q. Have you not an agreement with Oliver, or with some one 
representing him, by which you are to furnish testimony and papers 
in this suit’ to enable him to get a decree against the Buffalo par- 


a 
ties ¢ 
A. No, si 7 | 
@. Have you not authorized such an agreement to be entered 


into by you ? 

A. No, sir: I don’t think I have. 

®. Do you know that you have not? 

A. No such authority that I know of. 

®. Any such argreement that you know of? 

A. No, sIr. 

Q. Did you not propose that to Oliver at Alpena, and didn’t he 
say that he would not do any thing until he had taken counsel ; that 
if his counsel thought well of it he would telegraph to you ? 

A. I don’t recollect any such conversation. 

@. Was there any such? 

A. I don’t recollect of any. ' 
. Would you not be likely to recollect it if there had been ? 

A. I had considerable talk with Oliver in relation to the aspects 
m sng suit and my relations to the parties. , 

Have you not furnished to Oliver testimony to-day and las 


te 


evening diamet — opposite to your testimony in the former case. 


A. I think not, sir; Iam not aware of having testified to any- 

cae diametrically ’ mn posite. | 
. Have you = furnished to Mr. Oliver’s counsel letters, papers, 

lon ‘uments, and abstracts of papers and documents to enable him to 
successfully prosecute this case? 

A. I have furnished letters, documents, and abstracts. 

Q. Answer the question, yes or no, and then explain, if you de- 
sire. | 
A. I don’t know whether he is going to successfully prosecute the 
case or not. 

@. Answer the question, yes or no. 
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A. I should say no, with my understanding of the case; I have 
furnished him letters, papers, and documents for the purpose of 
bringing to light all the facts there are in relation to the case with 
advice of my counsel. 

Q. Have you not furnished him every paper, document, or writing 
which you have in your possession which affect adversely Hunt, 
Cunningham, Eschleman, Haines, and Ranney ? 

A. I think not. 

@. What papers have you got back ? 

A. I have not made a very extended search. I have brought 
what papers were convenient and necessary. 

Q. I ask you if you did not furnish all you have? 

A. I think not, I say. 

@. You furnished him all that you could get with search ? 

A. I furnished him what I could without a very great deal of 

labor and tax upon myself. | 
O28 @. You made very thorough and careful abstracts of all 
letters of Cunningham to you, did you not? 

A. No, sir; I made abstracts of those letters that I brought down. 

(). And those letters that you testified to? 

A; Yea, sir. 

@. For the guidance and information of Mr. Russell? 

A. For the guidance and information of my counsel. 

(. He gave them to Mr. Russell with your authority ? 

A. He brought it into this case. 

®. You gave it to Mr. Russell yourself, didn’t you ? 

A. No, sir; I think not. 

Q. Didn’t you hand that to him while you were on the stand, and 
he looked over snd asked you questions from it? 

A. I handed it to him on the stand, and he looked over and asked 
me questions upon it. 

. Did you not have before coming upon the stand an interview 
with Mr. Russell in relation to what your testimony would be? 

A. No, sir; I had an interview with him and showed bim these 
letters; at least he had the letters; Mr. Hawes had previously handed 
them to him. 

Q. Didn’t you tell him what your testimony would be upon cer- 
taili points? | 

A. No, sir; I don’t think I told him anything about it; I wrote 
out about what there was about it and gave it to my counsel. 

Q. With permission to your counsel to give it to Mr. Russell? 

A. With permission to do what he saw fit about it. 

Q. You knew that he was going to give it to Mr. Russell? 

A. Thought he would exercise his discretion about it. 

@. And if his discretion authorized it you authorized him to give 
to Mr. Russell, did you not? 

A. He had authority to do whatever he saw fit about it. 

@. And that authority extended to giving it to Mr. Russell? 
ee 

Q. Did not Mr. Russell furnish to you an abstract of the bill filed 
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in this case and the points which you were to fortify by your testi- 
mony ? 

A. No, sir. . 

J. Didn’t you get such a paper from your counsel prepared in 
the office of Mr. Russell ? 

A. No, sir. 7 

@. Do you know Mr. Harry Campbell in Mr. Russell’s office ? 

A. Yes, sir. 

Q. Did you not have a paper in his writing containing what pur- 
ported to be an abstract of the bill in this case and the points that 
you were to testify to? 

A. I have no recollection of seeing any such paper i In any one’s 
handwriting. 

Q. Didn’t Mr. Hawes have such a paper? 

A. Not that I know of. 

Are you not interested in the event of this suit that in case 
Oliver obtains the decree against Hunt, Eschleman, Cunningham, 
and Haines and Ranney you are to be rewarded ? | 

A. [ understand that my interest at present is more with Oli- 
ver 


Answer that question yes or no. 
A. No; I understand that my interest in this suit lies 
929 more with Mr. Oliver now than it does with the other par- 
t1es. 3 

Q. You say in your testimony that Mr. Ranney met you and said 
Cunningham was at Bethune Dutheld’s and Geo. V. N. Lothrop’s 
rooms and wanted to see you; when was that? 

A. It was subseqent to the time of the Buffalo conference ; I don’t 
know the exact date of it. 7 

Q. Can you locate it any more definitely ? 

A. I don’t think I can. 

Q. Was it not some time before Oliver deeded Cunningh: am ? 

A. No, sir; [ don’t think it was. 

(). Was it before or after the firm of H. M. and D. B. Duffield was 
constituted ? } 

A. It was before that, I think. 

2. Then why did vou use the language, Bethune Duffield and G. 
V. N. Lothrop’s rooms. 3 | 

A. In that building D. Bethune Dufheld occupied a portion of the 
rooms and Geo. V. N. Lothrop occupied a portion of the rooms, and 
there was one room that seemed to be occupied by both of them—a 
sort of reception room. 

Q. Did D. Bethune Duffield occupy any room there except as the 
firm of D. B. and H. M. Duffield occupied rooms? 

A. I don’t recollect. the time that you went in there. 

©. You have alread said that this was since I went in. 

A. That is my recollection; I don’t recollect whereabouts they 
were located when you went in; I think you went in as student 
first. | 

Q. You think it was before the formation of the partnership of D., 


Be Sa ls i A EY Bis AiO he ee PaO Rig RIE Ypres ee ER 
ae ON Ea 0 ik SE RIL? MLLER EGS a 2 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


B. and H. M. Duthield—at the 1 time Bethune Duffield aud Lothrop 


occupied rooms together * 

A. I think it was be fore my knowledge of any such firm; I don’t 
know what time that partnership was formed. 

Q. Did Bethune Duffield and Lothrop ever occupy a single room 
in common or a suit of rooms in common since they dissolved part- 


} 
nat 


nership ? 


A. I think they did, sir; there was a room that they used to enter 
into and LO off into separate apartments. 

(). Positive about that? 

A. Iam ~ am sane. | 

@. Didn’t Bethune Duffield have his own ante-room, and Mr. 
Loth ro} os his own ante-room ? 

A. % can give you a drawing, if you like, how the thing was lo- 
eated; it was in.this building, on the corner of Jefferson ave. and 
Griswold street; my reco lection of how we used to enter that room 
to vo to either one of the offices was in the main room. 

(). What co Vou mean by the main room? 

A. I mean a general room in which parties stood and waited; I 
think there was also entrances into separate apartments by side 
doors; I think that each one of them occupied rather a spacious 
room, and there was a little ante-room, but I think the general busi- 
ness public in going In entered into the entrance room that I 


speak of. 

Q. Don’t you remember that D. Bethune Duffield had a sign on 
the outside of his outer office door and Geo. V. N:; Lothrop had a 
sign on the outside of his office door, which was entirely a different 
room ¢ 

_ A. I don’t recollect about the sign. 

@. What year was this? 


A. It must have been in 1868. 
30 . You say you went there and found Cunningham ? 
A. Yes, sir. 


Q. And that was the time that Cunningham talked to you about 
the mill site not being covered by the mortgage? 
A. Yes, SIP. 
@. You talked about. Mr. Cunningham talking with Mr. Loth- 
rop ; did you see him talk with Lothrop ? 
A. No; I did not see him talking with Lothrop or Duffield 
ther, but I understood peo from him or from Ranney that he 
had been talking with one or the other in relation to it. 
@. You went down alter sida you say, and saw C. Haines, Cun- 
ningham, Ranney, Hunt, and Kschlet | 
A. Yes, sir. 
How long after this interview with-Cunningham at Bethune 
Duffield. room ” 
A. It was some little time; [ am not able to say how long. 
(). A month ? 
A. Possibly. 
@. Two months? 
o0—214 
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A. I should say it was somewhere in the neighborhood of two 
months. | 
). Where did you talk with these parties ? 

A. I think I met them at Tonawanda. 
). Whom did vou meet at Tonawanda ? 
\. I think I met Hunt, Eschleman, and Haines there. 

Y. Cunningham there ? 

A. I rather think he was; I am not certain. 

). What was the talk there? 

A. I don’t recollect what talk there was; I don’t recollect any- 
thing about what transpired; my memory is not very distinct on 
t 
) 


Men 
« 


point. , | 
Did you meet them more than once at Tonawanda ? 
A. I think not at that time. 
@. Then you are not sure about meeting them at Tonawanda ; 
where did you meet them ? 
A. I-met them at Buffalo. 
(). How soon after you went there? 
A. I met them very soon after I went there. 
@. Whom did you meet ? 
A. I met Cunningham, Hunt, Eschleman, Ranney, and Calvin 
Haines. 
(). Where was this? 
A. In various localities. 
(). Mention one. 
A. Mr. Cunningham had an office there on Main street that he 
appeared to occupy, either an office of his own or an office of 
somebody else by courtesy, and we used to meet in there. 
(. Did you meet them there? 
A. I met some one or all of them. 
(. Whom did you meet there? 
A. I think I meet them all there, except Eschleman. I don’t 
recollect whether I met Eschleman there or not. 
Q. Were they all together? | 
A. I don’t think that I ever met Cunningham together with the 
others, except as | met them probably on the street or in Williams’ 
office, and when I met Cunningham most usually Oliver was with 
him a good portion of the time. 
(. Did you meet Ranney and Hunt and Eschleman together ? 
A. All three at once? | 
Q. Yes. | | : 
A. I don’t recollect whether I did or not. 
@. Did you meet Hunt and Eschleman together ? 
53] A. I met Hunt and Eschleman together. I saw them to- 
gether. I guess, perhaps, that was in the streets of Buffalo. 
@. Did you have any interview with them together with refer- 
ence to what you have testified here? | 
A. I think all the interview I had with Eschleman was by him- 
self. I think, perhaps,that Huntstood around close by. I don’t recol- 
lect how that was. We would meet together in little knots and 
separate and talk one with the other. 
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Q. Did you meet Eschleman in company with any person and 
have a talk with him about the matter you have testified to here? 

A. I think I met Eschleman in the presence of Hunt and Haines. 
I think Haines was talking at. that time—lI call it to mind just 
now—with Hunt, and Eschleman and me stood out one side and had 
some talk together. 

(). Where was this? 

A. I think that was on Main street. 

Q. All of these interviews, or all of this talk that you have tes- 
tified to, was on the streets of Buffalo; was none of it within walls? 

A. I think all of the conversation with Eschleman was on the 
street. Hunt I met more frequently. 

Q. Where did you meet him ? 

A. Met Hunt in those rooms that appeared to be occupied by 
Cunningham. 

(). Who was there besides you and Hunt? 

A. Generally we would get together there. 

Q. I don’t want generally; I want a particular time now. 

A. I cannot specify the particular time; we were in the habit of 
rendezvousing around those corners and meeting there. 

Q. Can -you specify any particular time in which you had any 
such conversation as you have testified to with Hunt in the pres- 
ence of any single individual ? | 

A. I think my conversations with Hunt were always by himself. 

Q. Can you testify to any particular occasion when you had the 
conversation testified by you to here with Iischleman in the pres- 
ence of any person ? 

A. I think at the time I had the conversation with Eschleman it 
was somewhere near the corner of Williams’ office, in that locality. 

(. In the presence of any one? 

A. Haines, Hunt, Eschleman and myself met there. 

. That you have testified to. Did you ever meet Eschleman in 
this office of Cunningham ? 

A. I think he was there on a number of occasions; I am not 
positive about that. I think he was. 

(). You Say that Hunt told you that they, meaning Hunt, Eschle- 
man, and Cunningman, were ready to buy the property and run it 
and so on, as you have testified; that they would take an interest 
and put in their mortgage interest to pay for the interest which 
they took ; where did Hunt say that? 

A. I don’t know that I can specify in what particular place he said 
that. | 

©. You ean’t tell where he said that? 

A. No. 

Q. Do I understand by that that you mean to say that Hunt said 

to you they would take an interest in the partnership and 
5382 put in their mortgage interest in payment for the interest 
which they took in the concern? 


A. I understood that they would do it, or appoint somebody else ; 


somebody that they might elect. 


=o 
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Q. This somebody that they might elect was to represent them, 
shar he? 

That was to depend upon circumstances altogether. 
What circumstances ? 

§ [f it-could be done without prejudicing the title to the propert 
they were to come in, and if not, they were ‘to select somebody, ie 
they were in the meantime to go on and help run the thing, furnish 
eredit, ce. 


You are wandering from the question. The question was, if 


they would furnish some one else whether he was not to represent 
the . ? 

That was to depend upon circumstances whether ‘is represented 
a or not; whether it was advisable to do so; but they gave 
names and.assurances that if they went on and bought the property 
they would either take hold of it themselves or get somebody else 


to, and if that arrangement or their taking hold of it themselves 


stood in the way—— 

@. You get away still from my question. What I want to know 
is, Whether Hunt said that this person that they were to furnish was 
some one whom they were to get to buy the property, Or SoIne oOhe 
whom they were to furnish to re a sent them? 

A. It was to be either way, as circumstances might dictate and 
prompt. 

@. How did circumstances prompt ? | 
A. Circumstances prompted that they sheuld not do it. 

@. They should not do what? 
A. That they should not put a party in there to represent this in- 


terest. . ; 
@. Then you mean to say that Cunningham would not represent 


their interest? 

A. I understand that he did not represent their interest as part- 
ner. 

Q. That he did not represent their interest as a partner? 

A. That they were not scene represented by him. 

Q. We are not talking about partnership. This bill charges that 
there was a conspiracy to defi ‘aud Oliver out of this property, but 
now you say that Hunt told you that he, Eschleman, and Cunning- 
ham would either buy an interest in this property and pay for it by 
their mortgage interest, or that they would buy an interest in the 
partnership and pay for it by their mortgage; which is it, or was it 
either that Hunt told you? 

A. I do not understand it to be either strictly, but that they would 
furnish somebody. 
®. Repeat what Hunt said to you again. 

A. That he wesc either do one of those two things, iat he would 
vo In as a partner at his option or as the interest of the institution 
might deem nat or he would furnish somebody to go and take that 


— 


interest. 
Q. That he was to furnish somebody to go in as ps irtner ‘ 
A. That he would furnish somebody to take the interest ah us. 
®. To go in as equal partner with you? 
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A. Yes, sir. , 

(. That person that he would furnish to go in as a partner 
with you, was he to represent Hunt, or was he not? 

A. A party that was to represent him to what extent? 

(. Was he to be Hunt’s representative to any extent? 

A. No; I did not understand that he was to be strictly Hunt’s 
representative. 

Q. Was he to be literally Hunt’s representative in any way? 
A. That was to be as he saw fit about that. 


(). How did he see fit ? : 

A. I understand that he saw fit not to do it. 

(. Not to do what? | 

A. Not to have anybody in there representing his interest as a 
partner. 

Q. Then.yoqu mean to testify that Mr. Cunningham did not rep- 


resent his interest? — 

A. I mean to say that Cunningham did not represent him asa 
partner. 

(. Or did not represent his interest In any way? 

A. That is a matter between Mr. Hunt and Mr. Cunningham. 

Q. You are testifying now; how did you understand it ? | 

A. I did not understand that, so far as our partnership was con- 
eerned, that he did; I understood, as between himself and Mr. Hunt, 
that he did; as between us partners, [ did not understand that he 
did do so. 

@. As between your partnership, you understand that Cunning- 
ham did not represent Hunt? 

A. Yes. 

@. You never claimed or supposed Hunt was liable as one of the 
partners ¢ 

A. No. 

Q. Do not claim so now? 

A. I do not claim so now, and do not wish to be so understood. 

). Or that Eschleman was one of the partners ? 
A. No. 

(. And vou do not claim so now? 

A. No; I do not claim so now. 

@. You do not wish to be understood that Hunt or Eschleman, 
or either of them, lent themselves to any scheme to put this prop- 
erty away from Oliver, do you ? 

A. So far as pertains to me, I say so; so far as pertains to their 
interest, I don’t know anything about it; so far as | am a party to it 
along with them, I would say no. 

j. You never lent yourself to any scheme? 

<A. I never supposed I was lending myself to any scheme to pro- 
tect the property from Oliver. 

~ (. And you never supposed that Hunt and Eschelman were acting 
with you in any such scheme’? 

A. Not acting with me. I do not know what their relations were, 
and I did not care. I thought it was a matter between him and 
them, and it isa matter of his that I did not care anything about. 
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Q. You, as a partner in the firm of Cunningham, Bobinson, 
Haines & Co., still declare that Hunt and Eschleman, as to that 
partnership, never were partners ? | 
A. That is my theory; that is the idea I mean to convey all 
through the testimony from beginning to end. 
@. What do you mean when you say, in response to Mr. Russell’s 
question, that 1t was a matter of implication or opinion whom the 
secret partners were represented by H.S. Cunningham ? . 


A. I say so still. 
Q. What do you mean by that ? 
A. I mean I cannot testify to that. If he holds that some- 
body is a secret partner, it is for him to hold. 
@. Do you mean to say that he does hold it? 
A. I mean to say I do not hold that opinion. 
@. Did Cunningham ever represent any secret partner? 
A. Not in my way of looking at it. 
(. In your testimony this morning you said that the scheme of 
the new partnership was formed before the sale of Weston and _ 
Wheeler was talked of; what did you mean by the scheme of the 
new partnership ? 
A. I meant the projected arrangement. 
®. What do you mean by the projected arrangement? 
A. Projected and possible arrangements that I have related about 
their going into the firm. 
(). About whose going int the firm ? 


Hunt, Eschleman, iaaiiuaican, Haines, Ranney, and myself. si 
@. Do you mean to say that there was a scheme by which they 
were to go into the firm ? 
A. I do not charge it asa scheme, but use that word in referring 
to a state of facts. I did not suppose it was important about.the 
ee ene used. | 
Was there ever an arrangement by which they were to go into 
ibe firm as partners ? 
A. There was an arrangement by which they might go in if it bg 
was deemed advisable, and that conversation was to be good or not 
as circumstances might dictate. | 
QM. [ understand that arrangement was not consummated ? 
A. I understand it was not consummated to the extent of their 
becoming partners. 
®. Or to the extent of their having any interest in any of the 
property of Cunningham, Robinson, Haines and Co ‘ 
ae 


A. As partners. 
@. Or any other way than as mortgages? 
A. They had some interest in ¢ ‘unningham. v 
Q. What interest did they have with Cunningham ? 
A. They put Cunningham in as a partner, and shared with him 
as between him and them, but not as between the rest of the firm. | 
Q. They put Cunningham in as a partner and shared what with 
him, his a ote ? 
A. Yes, sir; that is the way I alws ays oe eae it. 
Q. Was that the way you have always understood it ? 
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A. Yes, sir; but notas partners. It was an arrangement between 
themselves. The mortgage was contributed by him, and they con- 
sented to it. | oS | ) 

(. In your answer to the cross-bill you say, after mentioning Cun- 
ningham’s deeds, but this defendant expressly denies that under 
and in pursuance of such arrangement or transaction between said 
Cunningham and Oliver the said Cunningham became a partner 
with this said defendant in this said business, or shared in anywise 
in its profits, liabilities, or duties, or participated in its products or 
earnings, and all allegations in said amended cross-bill to effect are 
false and untrue; is that true? 

A. That is true with reference to that time mentioned in the bill 
there. 

Q. Is not the statement true in your answer ?. 

A. I so understand it with reference to the body of the bill. 
90 (). The answer, you will observe, says “all allegations in 
said amended cross-bill to that effect are false and untrue;” 
now, the allegations are “ that there was a conspiracy between Geo. 
J. Robinson, Henry M. Robinson, Calvin Haines, Philip M. Ranney, 
Henry 8S. Cunningham, Garret B. Hunt, and Jacob Eschleman to 
swindle and defraud your orator; that, in pursuance of this design 
and for that purpose, the said Cunningham obtained the aforesaid 
conveyance and assignment from your orator and fraudulently con- 
veyed said property in towns. 28 and 29, without consideration or 
regard to your orator’s rights ;” 1s that true as stated in the cross- 
bill ? 

A. I do not understand it to be true. 

@. At the time of the transfer by Oliver to Cunningham, was 
there any project or arrangement by which Cunningham should 


We ta ere 
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2] 


come into the firm? 

A. No, sir; there had been a little talk between him and Haines 
and Ranney, as I understood it. 
(. Speak of your own knowledge ? 

. No, sir; I do not think it is true; it 1s not true, as far as I am 
concerned, at any rate. | 

@. This agreement, Exhibit Z, goes on and recites, “ whereas the 
parties above named jointly enter into an agreement for the purchase 
of the Devil river property, so called, from H.S.Cunningham, which 
said purchase and agreement is made part of this agreement; and 
whereas said above parties are to form a new copartnership agree- 
ment, as between themselves, to be hereafter executed, and for this 
purpose are to associate themselves with contemplated partners in a 
manner so as to fund the prineipal labilities of said firm, new it Is 
understood, &ec.;” who were the contemplated partners? | 

A. The contemplated partners were Hunt, Eschleman, and Cun- 
ningham, if it was deemed best, and if not, it was to be somebody 
that they were to supply in their stead. 

Q. Is this Exhibit Z an original? 

A. Yes, sir. | 

Q. Is that signed by C. Haines & Co.? 

A. Yes, sir. | | 


» 
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Q. What does the copy mean in front of C. Haines & Co. ? 
A. I do not know what it means; it is not In my handwriting; 
the balance is in my handwriting; this is in the handwriting of Mr. 


Ranney; and my recollection is that this was the original and 


another copy was made in ink. 

Q. This is dated the 3rd day of Nov., 1868; then the contemplated 
partners were not Cunningham, but Hunt and Eschleman, or some 
one that they should select to represent them ? 

A. They were to supply somebody to take up their interest, if 
need be; and, if prudent and advisable, they were to take it them- 
selves. 

@. That appears to be dated the 5rd of Nov.; do you remember 
the date of the deeds from Cunningham, C. Haines & Co. ? 

A. About that date; I do not recollect the dates; along or about 
that time. 

@. Was not that deed to Cunningham, C. Haines & Co. dated the 
13th of Nov., 1868? : 

A. I don’t recollect what time the paper was executed. 

Q. When. did Cunningham become a partner inthe business with 
you? 

A. He became a partner Jan. 7th, 1869. 

Q. He became such partner by purchasing an interest in the firm 

of Robinson, Haines & Co.,.did he not? 
O80 A. He became a partner under that contract. 
(). Under what contract ? 
A. Under that article of partnership. 
@. Which article? 
\. Dated Jan. 7th, 69. 

Q. Didn’t'he purchase the interest which you had in your firm? 

A. I don’t know but what he did. I was not here when that con- 
tract was made by C. Haines & Co. 

Q. Never mind that contract; that is only an agreement of what 
his interest is. Did he not purchase an interest of Robinson, Haines 
Ww Uo.? | 

A. I so understood that he purchased an interest under that con- 
tract. 

Q. Of that firm? 

A. Yes, sir. 

(. And you so swore in your answer to the cross-bill, did you not? 

A. That was my understanding of it. I presume I did. 

(). You swore,in your answer to the cross-bill, that said Cunning- 
ham never was a partner until some time in Jan., 1869, when he pur- 
chased an interest in said partnership property of Robinson, Haines 
W Co.? ; 

A. That is the way I understand it. 

Q. That is the truth? 

A. Y es, Sir. 

@. You also swore in your answer that the new firm was formed 
under the style of Cunningham, Robinson, Haines & Co., which 
still continues, and that Garret B. Hunt, Jacob Eschleman, and 
Henry M. Robinson are not either of them partners in said firm, 


St 
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nor have they been partners at any time. That is the truth, is it 
not? 

A. That is the truth, as I understand it. 

(. You also swear, in your answer to the ecross-bill: “This de- 
fendant, further answering, denies positively any such conspiracy or 
agreement to defraud or swindle said Oliver as is charged im said 
bill as existed between all of the said defendants therein named; 
and this.defendant denies any such conspiracy or agreement between 
himself or any other of said defendants; and he also denies that said 
property is fraudulently and by force held against said Oliver by 
said defendants, or that said’ Henry M. Robinson or said Hunt and 
Kschleman have any interest therein, except such as is held by the 
last two named, as mortgagees thereof.” That is true, is it not? 

A. ‘That is‘as I understand it. 

@. You also swear, in your answer to the eross-bill: “This de- 
fendant denies all unlawfu 
in the said bill.” That is true, 

A. Yes, sir. I deny that I was any party to any unlawful con- 
spiracy or confederacy. IJ dealt with such -parties as I was obliged 
to deal with, and I acted in good faith. 

Q. Did you remember Mr. Melville’s testimony in the cross-bill’s 
sult? 

A. I remember that he testified. I do not remember anything 
about what he testified to. Perhaps I would if I should hear it. 

Q. Mr. Melville testifies, speaking of the proposition of June 9th, 
68, the written proposition from Oliver to Hunt and Eschleman: 
“Hawkins brought it—the proposition of Oliver’s house. I think 
Oliver was present himself. I cannot state positively.” 

79 peek 

Q. You do not know,then, of any conversation in reference 
537 to that proposition in your presence between Hawkins and 
the Robinsons when Oliver was present? | 

A. No. 

Q. What, then, do you mean, then, by saying if Hunt and Eschle- 
man did not accept that proposition that Cunningham was to buy 
out or buy in? | , 

A. As I understood it from the wholeof them, if Hunt and Eschle- 

man did not help Oliver, Cunningham was to go and take hold of 
it. I heard that from the Robinsons, and Oliver, I believe, was 
there, too. : 
(). In your testimony you say as follows: “Q. Some testimony 
has been given by Melville in regard to a plan or scheme of your- 
self and others of excluding Oliver from that business. Will you 
state what there was of it? A. It is an entire fabrication. ‘here 
was not a word or shadow of truth in it.” Is that true? 

A. That is true, sir. 

(). You further say: “Q. State, if you please, whether you had 
iy knowledge of his, Oliver’s arrangement with Cunningham in 
eanection with what is called the Cunningham contraet, whether 
ya advised with Cunningham about it? <A. I never knew any- 
ping about it until Saturday, Sept., 68, which came on the oth. I 

ob6—214 | 


combination or confederacy as charged 
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recollect it very well; Cunningham, myself, and some others went 
out on Sunday and it rained. That Saturday Oliver and Cunning- 
ham came together in the office where I was. Mr. Gallup w as there 
at the time, and they asked Mr. Gallup to retire and he did so. I 
can’t say which used the language, but they both, Cunningham and 
Oliver, talked about it. Said they were negotiating for sale of Oli- 
ver’s interest to Cunningham.” Is that a correct statement of the 
facts ? pf 

A. I recollect that very well. 

@. Did you state it there? 

A. It is entirely true, with the exception. of dates; and I believe 
they are true. As to dates, of course my memory could not serve 
me on dates at this time. | 

@. In your testimony in that suit, page 292, you said: “The 
only thing I ever did with Hawkins in relation to Olive r, Cunning- 
ham, Eschleman, or anybody else, was one time one of the boats | 
from Detroit or nay City was in at our dock, and Hawkins and 
Oliver were going off together on that boat. That was in the year: ~ 
1868. I don’t recollect ‘the last date. And Hawkins said to me— | 
Mr. Oliver, I think, being close enough to hear; he was nearly by 
his side; 1 don’t know whether he heard or not—he said to me, 
‘Have you any word to send to Hunt?’ My answer was very short. 
I said, ‘ Not a word.’ I did not feel very friendly towards him. He 
had annoyed me a good deal about having an elephant, and he was 
continually putting up scarecrows without telling me what was the 
inatter, and he annoyed me.” Is that correct? _ es 

A. That is correct, with the exception, I believe, that I have sub- 
sequent y, on my cross-examination, recollected the letter that I 
had written to him and left behind me as I was leaving Ossineke 
for Detroit. When I made that statement [ do not recollect about 
that letter. My attention was called to it on cross-examination, |] 
think. 

Q. In your testimony in that suit, on page 295, you say: “State 

whether as a matter of fact, to your knowledge, that firm is | a 

538 a combination of the parties named in it, and the mort- 

vagees, Hunt and Eschleman, and whether you told Mell- 

ville it was. A. No, sir; it is not true; there is not a shadow of 
truth in it.” Is that the truth ? 

A. I understand that to be entirely true. 

Q. You further say: “Q. What do you know of the mortgagees, 
Hunt and Eschleman, being partners in that concern? A. I know 
they are not partners and never have been.” Is that true? 

A. That is true, sir. 

Q. In your testimony in that casein the printed record, page 
313, you testified as follows: “Q. Will you state whether, in any co- 
partnership you had with Oliver or with Haines and ¢ ‘unninghi: am, 


Messrs. Hunt and Eschleman have ever been partners? A. “They 

have never been partners. Q. In any firm that you have been coned 

nected with? <A. No, sir.” Is that true? ich 
A. That is as I understand it; entirely true. and 


Q. You further state: “Q. Did you know of them having any arm, 
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rangement or scheme by which they were .to become partners and 
you could become a partner with them? A. I know nothing of any 
arrangement or scheme of the kind.” Is that true? 

A. I understand that to. be true. | 

@. You further state in answer to a question: “Q. There are no 
articles of copartnership are there? <A. No, sir.” Is that true? 

A. What does that pertain to? , 

Q. That is what you state. I will repeat the question a little fuller ; 
the question was, first: “Do you know of them nh aving any arrange- 
ment or scheme by which they were to become partners, and you to 
become a partner with them? <A. I know nothing of any arrange- 
ment or scheme of the kind. (Objected to asby Mr. Russell, unless 
the articles:of copartnership would be produced, which would be 
the best evidence.) Q. By Mr. Durrreitp: There are no articles of 
copartnership, are they? A. No, sir’ 

A. That is true, as I understand it. I understand it to pertain to 
org rs copartnership, between those parties and myself. 

The previous question : “Wil! you state whether in any copart- 
sami you have had with Oliver and Haines and Cunningham, 
Hunt and Eschleman have ever been partners? Then the question 
is objected to unless the articles are produced, meaning between you 
and Haines and Cunningham ; it can mean nothing else.” 

A. I did not understand it that way when I answered that ques- 
tion, evidently. 

@. You further state: “Q. You know of no suchscheme? A. No, 
sir.’ At the time you gave this testimony had you in your posses- 
sion the articles which you have produced to-day? 

A. When was that? 

@. When you gave this testimony. 

A. I cannot say whether I had or not; I presume likely I 

had. I did not understand that question to pertain to anything ex- 
cept the partnership between Hunt, Eschleman, and myself. 

539 I did not understand that question as pertaining to the part- 
nership between Haines and Ranney and Cunningham, be- 

cause they are no mentioned in the previous testimony; that is the 
way I should take it now and undoubtedly the way I took it then. 

Q. If you did not have them in your possession you had had 
them ? 

A. If I did not have them they were accessible to me. 

Q. You had had them ? 

A. Yes, sir; probably had. : 

(. You were sworn in that ease to tell the truth, the whole truth, 
and nothing but the truth ; do you mean to say that, knowing what 
you now testifie d, you truthfully stated it here, that you knew of no 
arrangement or scheme of any kind by which Hunt and Eschleman 
were to become partners ? 

A. I so understand it; yes, sir; I understand by that that I 

aswered such questions as were put to me. 

coi). On page 323 of the printed record in that case you testify as 
yOlows: “Q. Who did run the business between the early part of 
thig. and Jan. following ?. A. I have just accounted for part of the 
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time; I say that I did from that time until the sale in Buffalo; 
after that time Robinson, Haines & Co., who were composed of my- 
self, Calvin Haines, and Philip M. Ranney, did. Q. When did they 
commence to run the business ? ie As soon as this sale was con- 


firmed. Q. Will you exhibit the articles of copartnership between’ 


Robinson, Haines, and Ranney, oe between Cunningham, Robin- 
son, Haines & Co., or true copies? <A. I have not got either one or 
the other.” Was that true? . 

A. I presume it was, or I would not have testified to it; I don’t 
know where they were just then. ; 

@. You further testify: ““Q. Will you state under the articles. of 
copartnership between ( unningham; Robinson, Haines & Co. what 
capital was put in by ¢ ‘unningh: un, and what debts did he assume 
to pay a portion of? A. The arrangement made by us at that time, 
as near as I can recollect them, were that we should go in all to- 
gether in the property and share its responsibility ; that we should 
each furnish what money we could and what credit we could, and 
whatever one did more than the other would bear inte rest and be 
credited to him, for which the firm would be responsible.” Is that 
true ? 

A. Yes; I so understand it. 

Q. On page 324 [you] say, in answer toa question by Mr. Russell : 
“ Will you tell what the stipulation or obligation in the contract 
between | unningh: am, Robinson,,Haines & Co. was in regard to the 
payment of his installments, and conversion of all Habilities which 
were upon the property at the time the Cunningham trust was 
formed as between the partners? A. I don’t recollect an agreement 
upon that subject.” Is that true? 3 

A. I think so. 

(). You do not recollect an agreement on the subject when you 
testified here? 

A. No; I don’t recollect any agreemen ton that subje Ct. 

Haven't you testified here that Mr. Cunni In@h: ams $42,000 was 

represented by the Hunt and Eschleman mortgage and a certat 


other sum ? 


A. Yes, eh ; 
940 (). And t t he was to take care of the mortgage? 
A. Yes, s 


recolect any agreement 
ents and conversion of 


1e@ time we the Cunnin: 
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(). Di In { you Say ae re that you did nol 
in regard to payment of interest and install 
liabilities which were ipon the property at t 
ham trust? = 

A. That shows what I stated, and I stated according to my recol- 
lection at the time. 

5 ERS 
A. Yes. sIr. 
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A. I knew there were partnership articles; I did not have them 
committed to memory to know what the conditions were. 
Q. You knew what their conditions were as well as you know to- 
day ? | 
A. No; I read them over; I probably forgot the condition ; if ] 
let that paper rest a month I would probably forget it again. 
(. At the time you gave your testimony in that suit you had for- 
Lo gotten the condition of the partnership articles ? 
A. I don’t know whether I had or not; I answered the questions 
as [ understood them. 

@. Then you remembered them ? 

A. I don’t know what I remembered at that time; I cannot say 
anything more than at the time I gave my testimony at the time 
conscientiously. I do not know what I did remember at that time. 

(. Get back to the question of your recollection ; it is different 
from what it was then ? 

A. I have a contract now to state from. 


er Se ee eee 


* @. Whatever the cause may be, it is different now ? 
i A. I said before that I didn’t recollect, didn’t I? 
f (. Yes; now you state you do recollect. 


) A. I state now what the contract is. 
(). You do not state from recollection ? 
A. I do not state anything about my recollection ; I give you the 
contract just as it Is. 
’ Q. You put the contract in evidence and explain what the $42,000 
Is? | 
A. Yes, sir; Ihave no recollection of Cunningham putting in 
anything else; I don’t think he did. 
@. You recollect now. 
A. I recollect his not putting anything else in. 
®. You recollect what the agreement was in regard to the amount 
of interest and installment and conversion of liabilities upon the 
property of the Cunningham trust? 


| . [don’t know that I recollect anything about it; Iam able to 
state from the contract. 
®. You testify outside of the contract ? 
A. I am able to state from that contract. 
. Then you recollect it. 
A. You can have it that way. 
(. There is no use of backing and filling; you testified in addi- 
tion to this contract. | 
a A. Yes, sir. 
Q. You testify from recollection and from the contract, do you 
' not ? 


A. From my familiarity with the accounts. 
‘? 


(). From your recollection you testified ‘ 
A. Yes; from my recollection previous and subsequent. 


\ Q. You said in your other testimony you did not have any 
coh recollection on the subject? 

yor Perhaps I did not. 

th; 
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Q. Therefore your recollection differs now from what it did be- 


c° 4 r 
fore ? 


A. No; I may not recollect a thing at one time and recollect it 


afterwards. 

). You do recollect it now? 

A. I know that $42,000 represents that mortgage. 
). You know that by recollection ? 
\. I know it from my familiarity with the business. 

). You know it by recollection, do you not? 

\. Yes, I suppose I know it by recollection. 

). You did not recollect it then? 

\. I did not recollect what there was about it. 

. Why not tell the truth and say that your recollection differs 
from your recollection then? 

A. I do not say it differs; I say now I recollect it and perhaps I 
did not then. Ido not know how soon that contract came into my 
possession. It may not have come into my possession until after | 
[ went to Buffalo. I can’t tell anything about it. 

(): It was in your possession, you have already testified, long be- 
fore this testimony was given. 

A. I do not now recollect; I can’t tell anything about it. 

Q. Do you want to change your testimony in that regard? 

A. No. i 3 

@. Don’t you know perfectly well that you had this contract 
months and months before you made this testimony ? 

A. I don’t recollect anything about it. 

@. Don’t you know that you had? 

A. No, I don’t know that I had. 

Q. Will you swear that vou had not? 


A. No. 
SEPT. OTH. 


@. On page 351 of the printed record in that case, did you not 
testify “I think Oliver and I went around to see Wayne just before 
we closed our articles. I do not recall anybody else just now; I did 
not see Hunt or Eschleman; [did not Know the gentleman; I do not 
now recall ever seeing them before the Buffalo agreement there with 
Cunningham?” | 

A. I think that is correct, sir; and the time referred to at that 
time was In Nov., 1867. 

@. You say here you do not now recollect of ever seeing them be- 
fore the Buffala agreement with Cunningham; did you have any 
Buffalo agreement with Cunningham in Nov., 67? 

A. No, sir; but that covered the transactions of ’67 and subse- 
quent years. 

@. You said here you do not now recollect of ever seeing then 
before the Buffalo agreement there with Cunningham. 3 

A. That is, Hunt and Eschieman. red 

©. Does that not refer to the agreement of October 3rd, 1868° ich 

A. That does, as far as Hunt and Eschleman, but not as f: and 
Wayne is concerned. arm, 
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042 Q. You testified on page 332: “Q. When the firm of Cun- 


ningham, Robinson, Haines and Co. was formed did that 


firm take possession of the real and ana property at Ossineke 
at time of its formation? <A. It was the old firm in iii 

admitting Cunningham into i comaaas W with them as a new partner. 

aa know what capital Cunningham brought into the business 
in the way of capital. We went on and gave out company obliga- 
tions 1n carrying on the business, and they were provided for. I 
don’t know now. For instance, we bought goods—our supplies were 
bought in the name of the firm that was doing business there, and 


were provided for by my partners.” Did you so testify ? 
A. That 1s correct. 
(). See true ? 
A. Yes, sir. 
(). Yc ou do not know what capital Cunningham brought into the 


business ? 

A. At that time no, sir; I don’t know whether he had any in it 
or not. | 

This testimony was taken in 1872. I understand you to say 

you did not know then whether he had any capital in or not. 

A. I know I did not, as a matter of fact. I presume that date to 
be the date that I gave my testimony. | 

©. You state on page 354: “Q. At whose solicitation did you go 
down to Buffalo to be present at the negotiations which took place 
there prior to the so-called Buffalo agreement? A. Do you mean 
the time that the Buffalo agreement was made? Q. The time you 
wet down and went to Hunt’s house, and afterwards to Williams’ 
office. A. [ don’t think that at the time I was in Buffalo, at the 
Buffalo agreement, I was at Hunt’s house. Q. You went to Buffalo 
and were present atthe making of the agreement? A. Yes, sir; |] 
think that Haines or Ranney—the thing had been talked of so 
much. I can’t say now what induced me to go. Oliver and myself 
had some talk about going down there, and Ranney and myself and 
Haines and myself.” Did you so testify ? 

A. I think I did, sir 


(). [Is that true? 


A. Yes, sit | 
@. You further say: “Q. You had previously been to the state of 


N. Y. in connection with the so-called Lockport contract or agree- 


ment, hadn’t you? <A. Yes,sir; lL was down there at that time. Q. 
How happened you to go down for that purpose? <A. I think | 
went down in the hope that Haines would buy out Oliver, and also 
I think at that time these obligations of Oliver and Robinson were 
pressing?” Did you so testify? 

a Yes, sIr. 

(). Is that true? 

A. I think so. | 

Q. You state that you took the books of the firm at Buffalo and 
co? to Detroit with them. At that time were not those books un- 
young an exe amination in order to ascertain the balances of the 
thi pe it parties ? 
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A. There had been a party there in the interest of Cunningham 
and Haines. | 
Q. Answer the question first directly, and then explain, if you 
desire. 
A. They were or had short]y before been undergoing an examina- 
tion. I think the examination had been closed at that time. 
(. Don’t you know the examination was not closed at that time? 
A. I know there was memorandum and the balance sheets made 
out. : 
@. Don’t you know that the examination was not closed ? 
A. No. 
045 @. Don’t you know that the examination could not be 
closed until you furnished certain information ? 
A. No, sir. i 
@. Don’t you know that Mr. Boynton, who was the examiner of 
the books, called on you for the memorandum upon which he needed 
information ? 
A. I don’t recollect anything of that kind at present ; if Vou have 
anything to refresh my memory I would be glad to enlighten you. 
(. Nothing but the fact to refresh your memory, if you do not 
remember that ? 
A. No, sir. 
). You say that examination was finished ? 
A. That is my present recollection. 
J. You said that Boynton was employed by Cunningham ? 
A. Yes, sir. 
(. Was he not employed by the firm ? 
\. I presume the firm paid him; Mr. Cunningham told me— 
@. Never mind; was he not employed by the firm ? 
\. I don’t know. 
@. Was he not employed with your consent? 
\. I did not object to it. 
(. Didn’t you consent to it? 
\. I did not object to it; I don’t know whether I consented to it 
or not; I suppose when a man don’t object he tacitly accepts. 
(. You did not consent, you say ? 
A. I did not say that; I did not object to it, and I took it from 
that that I tacitly consented to it. 
Q. Didn’t you expressly consent to it? 
A. I don’t know as I did. 
Q@. Didn’t you assist him? 
A. I assisted him. | 
@. Don’t you know perfectly well that that examination was not. 
finished at the time you took those books? 
A. I do not call to mind anything that was not completed so far 
as it could be completed. 


@. Was not that examination one reason of your taking the books? 
A. No, sir. i 
(. Didn’t you fear the result of that examination ? ach 
A. No, sir. . and 


. 4 
Q. Had you not kept the books prior to that time; madee arm, 


_ 
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A. I had made entries on the Buffalo books for some time previous. 
to that; the Ossineke books IT had pri abi charge of, but the book- 
keepers who kept those books were selected by my partners; there is 
nothing in those books that I ever feared to be known to the public 
or to the world. 
Question —— 
A. I found those books in a disorganized state— 
(). I want a direct answer to the question. 
® A. I have given you a direct answer to the question. 


@. Didn’t you largely keep them and take entries in them; that 
may be answered yes or ho: 
A. I would be glad if you would direct your questions to the two 
set- of books; [ would like to answer them separately. 
). The Buffalo books ¢ 
A. i hi icl kept thie » Bul talo books principally— 
(). ! would again state that I desire a direct answer to that ques- 
tion; the withess may make any explanation he desires afterwards ; 
[ desire to put it as short as possible; yes or no is about as short as 
a man can say anything. 
544 A. Yes; I had largely kept the Buffalo henioas for the period 
of about a am but there was very little business transacted 
on those books during that year. The firm had diseontinued their 
business at Cede ten cad were merely winding up their affairs in 
Buffalo; discontinued their yard, so that the matter of keeping 
those books for the period of time I kept them was a very trifling 
es matter. 
(. Was not Boynton engaged in the examination of those books 
on the day or night in whi ch you took them away ? 
A. I think not; I think while Boynton was engaged in investi- 
eating those books, a large port tion of the time he had them at Cun- 


| ningham’s house. ; 
| (). [ don’t care about : large portion of the time. 
1 A. I have answered you, and | propose to make that explanation 
OT it. 
Q. That is no explanation of my question what you did a large 


portion ot the time. 
A. to qualification of my answer. 


(. I submit it is not. I asked you if, on the day or the night on 
which Vou took the books. Was hot Boy nton ex: amined there * ¢ 
A. I wish to qualify mv answer to that. 
; 


(). It is no qualification to your answer, is it, to say what he was 
doing a large portion of the time ? 
A. It is a qualification to know what I based my present recollec- 
tion upon. I based my present recollection upon the fact that, 
while he was looking over those books, a large portion of the time 
he had them away from the office, and when I took them I think 
they were all there. | 
cht (). What 7 did you take ¢ 
coi: W ell, [ think I took all the books pretty much. 
yor, Name i de if you can. | 
th bp anl will name all the books that there were down there that I 
. Nim——214 
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recollect about, and I think I took them pretty much all. There 
was a journal and a ledger; the journal, I think, if I recollect right, 
was a day-book as well as journal. I think there was a cash-book. 
There was a full set of books known as Henry 8. Cunningham- book- 
I think that consisted of a eash-book, a day-book, and Journal com- 
bined, and a oaer My present recollection as to those books is 
not very clear; at least as to what books they kept. 

(). Have you named them all? 


4& 
A. I have named all that I can call mine; there might have been 
more; there was a lot of them. 

(). Were the Ossineke books, Or the books of the business of this 
firm at Ossine La - re at that time? 3 

A. They were 1n Buffalo, si 

®. Were any of aie in the same place where those other books: 
were ¢ 

A. I do not niow recollect. 

(..Did you take those away with you at the same time? 

A. Yes. sIr. 
You did not take them all, did you? 

he Ossineke books? 


() 
u- 
A. 


5A 
. Yes. 
. Yes, sir; I think I did. 
Didn't you leave one in your hurry? 
[ think not. 

not ag the book that you say they have got yet? 


Is 
No ‘- | don’t so recollect it. 


Q. What else would you take besides these books and the 
Merrick, Fowler, and Lyon notes? 

A. I took all the papers that I considered valuable in the 
way; I don’t recollect what they were; I recollect amongst tlem 
was $30,000 in notes made by Fowler, Lyon and Merrick. 

®. My question was what you took in addition to those notes ? 

A. Perhaps you can refresh my memory; I don’t recollect. 

(. Can't you waists 

A. Not just this moment. 

Q. Are you in the habit of taking other people’s property in that 
careless way and not remembering what you do take? 

A. I knew at the time what I took. 

(). Can't you remember now what you took ? 
A. It is quite a time now; I do not recollect what I did take. 

Q. You ad you took everything there that was valuable in the 
way and then you stopped. Valuable in the way of what? 

A. In the wavy of our business relations. 

Q. Did you confine your purloining to things that were only valu- 
able in the way of your business relations ? 

A. I did not do any purloining, sir. 

Q. Did you confine your takings to papers that were only valuable 
in the way of your business relations ? 

A. Iam not aware that I took anything else. I did not stop » ach 
tic ing irly to go into a very close examination of what I was doi; and 

. Don’t you know that you took securities which you Farm, 


COL 
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authority to take, and did you negotiate those securities and get 
money on m ? 
A. No, si 
Q. Try si recoliect, Mr. Robinson; try and recollect. 
A. I say no, sir. 
(. Did you take some notes made by Brackenraed, secured by a 
mortgage ? 


Testimony objected to,.except so far as its relates to the affairs of 
tho firm. 


3 | don’t know whether took those notes at that time or Not; 
I know that I had them. 

(. If you didn’t take them at that time, when did you get them? 

A. I made the entire trade with Brackenraed ; I was a partner of 
Cunningham in that trade. 

Mr. Durrie.tp: I move that that answer be stricken out, and thi 
witness will answer the question if he did not take those notes at 
that time, when did he take them ‘ 


Question objected to as irrelevant and conten 


A. Those notes were in the joint possession of ’ Mr. Cunningham 
and myself. | 

Mr. Durrietp: I move that that answer be stricken out, and the 
witness be directed to answer the question directly. 

A. I cannot say; I.am willing to admit that I took them at that 
time, if you are willing to take the admission, but I cannot state it 
on memory. 

(). Don’t you know. that you took them at that. time ? 

A. No, sir; [am willing to admit it. 

Q. You took those Brackenraed notes up and collected one of 
them ? 

A. Yes, sil 

And you told a? mary d that you had Henry 8. Cunning- 
ham ’s authority to collect 1 didn’t you ? 

A. I don’t know what | told him. 

(. Don’t you know that vou told him that? 
546 A. I don’t think I told him anything about it. He knew 
he had done the whole transaction with me, and he knew I 
had the notes and paid them. 
. Don’t you know the note was payable to Cunningham’s order ? 
A. Yes, sir. 
). And don’t you know that Cunningham’s endorsement was not 
yn it? 
A. Yes, sii 
J. Don’t you know that Brackenraed asked you about it? 
1. No. 
(. And you told him you had authority to get it? 
an, A. I don’t recollect that there was any conversation about it. 
). You swear that you did not tell him that you had the authority 
yo.t'r, Cunningham to collect that note ? | 
chien No : I won’t swear. 
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recollect about, and I think I took them pretty much all. There 
was a journal and a ledger; the journal, I think, if I recollect right, 
was a day-book as well as journal. J think there was a cash-book. 
There was a full set of books known as Henry 8. Cunningham- book- 
I think that consisted of a cash-book, a day-book, and journal com-_ 
bined, and a ledger. My present recollection as to those books is 
not very clear: at least as to what books they kept. 

@. Have you named them all? 

A. I have named all that I can call mine; there might have been 
more; there was a lot of them. 

@. Were the Ossineke books, or oe books of the business of this 
firm at Ossineke, there at that time 

A. They were in buffalo, sir. 
®. Were any of them in the same place where those other books 
, 
\. I do not now recollect. 
). Did you take those away with you at the same time? 
\. Yes, Sl] | 
Y. You did not take them all, did you? 
\. The Ossineke books? 
Q. Yes. ee 

A. Yes, sir; I think I did. 

J. Didn’t you leave one in your hurry? 
A. I think not. 

J. Is not that the book that you say they have got yet? 
A. No, sir; I don’t so recollect it. 

Q. What else would you take besides these books and the 

545 Merrick, Fowler, and Lyon notes? 

A. | took all the papers that I considered valuable in the 
way; I don’t. recollect what they were; I recollect amongst them 
was $50,000 in notes made by Fowler, Lyon and Merrick. 

(. My question was what you took in ad lition to those notes ? 

As iho s you can refresh my me mory; I don’t recollect. 

Q. Can’t you recollect ? 

A. Not just this moment. 

(). Are you in the habit of f taking other people’s property In that 
careless way and not remembering what you do take? 

A. I knew at the time what I took. 
(). Can’t you remember now what you took ? 
A. It is quite a time now; I do not recollect what I did take. 

@. You said you took everything there that was valuable in the 
way, and then you stopped. Valuable in the we Ly of what? 

A. In the wav of our business relations. 

Q. Did you confine your purloining to things that were only valu- 
able in the way of your business relations ? 

A. I did not do any purloining, sir. 

Q. Did you confine your takings to papers that were only valuable | 
in the way of your business rel: ations ? 

A. I am not aware that I took anything else. I did not stop » ach 
ticularly to go into a very close examination of what I was doi, and 

Q. Don’t you know that you took securities which you farm, 


i 
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authority to take, and did you negotiate those securities and get 
money on them ? 

A. No, sit 

Q@. Try and recollect, Mr. Robinson; try and recollect. 

A. I say no, sir. 

Q. Did you take some notes made by Brackenraed, secured by a 
mortgage ¢ 


‘Testimony obje cted to, except so far as its relates to the affairs of 
tho firm. | 


A. I don’t know whether I took those notes at that time or not; 
I know that I had them. | 

Q. If you didn’t take them at that time, when did you get them? 

A. I made the entire trade with Brackenraed ; I was a partner of 
Cunningham in that trade. 

Mr. Durrietp: I move that that answer be stricken out, and the 
witness will answer the question if he did not get iisome notes at 
that time, when did he take them ? 


(uestion objected to as irrelevant and incompetent. 


A. Those notes were in the joint possession of Mr. Cunningham 
and myself. : 

Mr. Durrretp: I move that that answer be stricken out, and the 
witness be directed to answer the que stion direc tly. 

A. I cannot say; Iam willing to admit that I took them at that 
time, if you are willing to take the admission, but I cannot state it 
on memory. } 

Q. Don’t you know that you took them at that time? 

A. No, sir; I am willing to admit it. 

©. You took those Brackenraed notes up and collected one of 
them ? 

A. Yes, si 

@. And you told Brackenraed that you had Henry 8S. Cunning- 
ham’s authority to collect 1t, didn’t you ? 

A. I don’t know what I told him. | 

Q. Don’t you know that you told him that? 
O46 A. I don’t think I told him anything about it. He knew 
he had done the whole transaction with me, and he knew I 
had the notes and paid { them. 

Q. Don’t you know the note was payable to Cunningham’s order ? 

A. Yes, sir. 

@. And don’t you aus that Cunningham’s endorsement was not 
upon it? | 

A. Yes, sir. 

Q. Don’t you know that Brackenraed asked you about it ? 

A. No. | | 

Q. And you told him you had authority to get 1t? 
ai, A. I don’t recollect that there was any conversation about it. 

COM y. eg swear that you did not tell him that you had the authority 
yo.ef, Cunningham to collect that note? 
thi pen ‘No: I won’t swear. 


45? GARRETT B. HUNT E11 AI. VS. DAVID D. OLIVER. 
Q. Didn’t you tell him you had the mortgage ? 

A. I don’t think I did. 

@. Will you swear you did net ? 

A. I will swear I don’t think I did. 


Q. Didn’t you receive the money from him and keep it? 
A. Yes. : 

@. And never paid it to Cunningham ? 

A. No. | 


@. Nor any part of it? 

A. No; which I claim I had a right to do, and claim it still. If 
I owe Cunningham anything I am willing to pay it to him. 

2. At the same time you took those books you tore out leaves 
from the firm letter-book, did you not, that had letters in it? 

A. I don’t recollect that, sir. | 

. Did you take the letter-book ? 

A. 1 presume likely [did. I may have done so; I don't recollect. 

. Either at the time of tak ing it, or before you brought it back, 
you tore out leaves from it ‘ 

A. I have no recollec soa of it. 

®. Will vou say whether you did or did not ? 

A. No; I can’t say whether I did or did not. My impression is that 
I did not. I cannot conceive of any motive that I had; if Ll hada 
motive I probably did it; I cannot conceive of any, and I don’ 
think [| did. | 

(. Was not the motive to tear out certain-letters you had written ; 
which had conditions in them that would work against you ? 

A. No, sir; Iam willing to supply any - tters that I have. 

You naturally would not have a letter that you have written 

to another, would vou ? 

A. If I had coples I would supply the copl 

Q. Will you supply the copies if you have torn them out of the 
letter-book ? | 

A. Yes; if I have torn any letters out I will supply the copies. 

Q. I ask = to supply the copies that you hove torn out of the 
firm letter-book ? , 

A. If you will specify the letters that I have, I will look them up ; 
I will undertake to se sl forthem. I have no recollection of any- 
thing of the kind. If I have anything I will supply it if that is 
satisfactory to you. 

©. I don’t think we will vet them. 

A. You will get them if I have got them. 

Q. I don’t suppose that you have got them ? 
A. You will get them if I have got them. | Fa 
‘ 


} 


Q. I don't sup pane you - ave got them ‘ 
A. If I took them I have got the 
O47 (. You say the is anesok Cunning! vets Robiosen tial 
& Co. was continued in the Oliver and Robinson books ? 
A. Yes, s! | | 
©. What wee of those books ? c : 


A. As I have said in my previous testimony, I have a porti®n of 
those books. ; 
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Q. Where did you get them; keep them all the time ? 

A. I have always had them, except at the time when we were in 
Buffalo, and there they were sometimes in Cunningham’s possession 
and sometimes in mine; whenever they wanted them they had 
them and when they didn’t want them I was in charge of them. 

Q. You kept them nearly all the time ? 

A. Yes, sir. 

). Did you keep thei ‘min your back shed in a bag? 

\. [-never kept them in a shed. I kept them in the house. 
). Were they not in a bag in your back shed ? 

A. Whereabouts ? 
y. At Ossineke? | 

A. Not that I know of; they may have been -in a bag; that 
would be a very convenient way of carrying them ; they were open. 

@. Do you know David Oliver ? 

A. Yes, sir. 

Q. Did he oecupy a house that you had occupied ? 

A. No, sir. 

@. He had something to do with a shed ora house which you 
had occupied ? 

A. No, sir. I can tell you what he testified to in Alpena, so as to 
— your mind on that subject. 

He found those books ? 


— " 


, . 


z The Oliver and Robinson books ? 

(). Yes 

A. No. 

(). What books did he find then ? 

A. I. didn’t understand [from] ‘his testimony that he found any 
books. 


(. I don’t care about his testimony ; I am asking the facts. 
A. I don’t know that he found any books. 
(. Didn’t he find some books and give them to you ? 


° a 
A. No. 
©. He never did ? 


A. No, sir; that is not his testimony eithe 
®. I am not asking about his testimony; I want to know the 
facts. | 

A. That is the fact 
—Q. Didn’t he find certain books either in a box in the back part 
of the shed or back part of the house at Ossineke, and didn’t he 
vive them up to you, or, rather, didn’t you make him give them up 
to you ¢ 

A. No, sir. 

(©. You never received any books of the new firm that he had 
found ? | 

A: No, sir; not that [ have any knowledge of. 

@. Not that you have any k cnowledge ¢ of; you would have knowl- 
edge of it 1f you received them ? | 

A. Yes, sir. You are on the wrong track ; if you want to get the 
facts I will tell you. | 
(. Let us have the fact. 
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A. The facts of the business that David Oliver testified— 
Q. I don’t know what Oliver testified. I want the facts about his 
giving you any books. 
A. He never gave me any books. | 
Q. [ask youifthere _ not anarrangement or understanding, 
548 expressed or implied, between you and David B. Oliver, or 
between some person ae by you and some person 
with authority from Mr. Oliver, under which you have submitted 
to Mr. Oliver’s counsel all of the documents and letters material In 
this cause, and have pre pare 1d them in advance with knowledge of 
what you testified to in this case in order to hold Hunt and Eschle- 
man and Cunningham, and whether you are not to be rewarded for 
that 
Objected to as incompetent and irrelevant. 


A. No. 

@. Have you not authorized A. E. Hawes to enter into such an 
arrangement? 

Objected to for the same reason. 

‘A. No. 

~Q. Has not Mr. Hawes a writing by an accredited agent of Oliver 
to that effect? 

same objection. 

A. Not that I know of. 

(). Not that you know of? 

Yes. 
Are you not keeping yourself purposely ignorant of this ar- 
rangement ¢ 

Objected to for the same reason. 

A. No. | 

@. Have you not authorized Mr. Hawes in such general language 
to act for you as will cover such an agreement? 

Objected to for the same reason. 

\. IT have not; but I have said to Mr. Hawes that if this suit was 
conducted in the manner so as to save him from any combination 
on the part of Hunt and Cunningham and others with Oliver that 
I would be glad to come out and furnish what information and 
papers I had in the matter. 

@. Did not Mr. Hawes make an offer to Alfred Russell, solicitor 
for Mr. Oliver, that you would furnish these papers and this testi- 
mony, provided that you and Hawes were to receive benefit and ad- 
vantage under. the decree to be obtained in the cause, and did not 
Hawes report to you that he had made that proposition ? 

Objected to as incompetent and irrelevant. 

Not by my authority. 

That is not an answer to the question. 

You put two questions. 

The question is not whether he did it by your authority. 
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Question repeated. 
A. Would you just as leave divide that into two questions ? 

Q@. No; I put it just in that way. 

A. No, not with my knowledge or consent; there are two ques- 
tions that 1t is impossible to answer by,the simple word no; one is 
what Mr. Hawes does; I don’t know what he does; I can only answer 
that on information and belief. 

@. Didn’t Mr. Hawes report to you that he had made such propo- 
sition ? 

A. No, sir. | 

Q@. Didn’t he talk with you about such a proposition previous to 
making it? 

A. No, sir. 2 

Q@. Do you testify that there is no such arrangement which is 
binding upon you ? | 


Objected to as incompetent and irrelevant. 


O49 A. Yes, sir. 
| (. I do not mean legally binding; but that is binding 
) 


upon you in accordance with your express or implied instructions 4 

Objected to as incompetent and irrelevant. 

A. My answer is the same. : 

(. Is there any such arrangement with Henry M. Robinson ? 

Objected to as incompetent and irrelevant. 

A. I don’t know. 

@. I mean by Henry M. Robinson on one side and Oliver on the 
other ? 

A. I don’t know. ' | 

(. There is none that you know of then ? 

A. No, sir. 

@. When did you. bring down all these papers that you have used 
here on the witness stand ? 

Objected to as incompetent and irrelevant. 

A. I brought them down with me. 

. How did you come to come here to testify; what brought you— 
what message ? 

Objected to as immaterial. 

A. I had been thinking the thing over for some little time. 

. Answer the question, if you please; if you did get any mes- 
sage to come, say SO. | 

A. I think Mr. Hawes wrote me that I 

@. You were not subpcenaed ? 

A. No, SIr. 

@. When did you leave the papers you brought with Mr. Russell 
in his sate? 

A. The first day that I testified ; I did not want to carry them off, 
and left them in his safe. 
(). He had seen them before, had he not? 


had better come down. 
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A. They had been in Mr. Hawes’ office. I don’t know whether 
he he id seen them or not. | 

@. You don’t know that he saw them ? 

A. No, sir. : 

Q. He was very familiar with the contents of them if hadn’t seen 
them, wasn — 

A. Ye 

Q. Y« ou were then not subpoenaed as a witness here ? 

e No, sir. 


Did Mr. Hawes write to you that you had better come down 
Ded and testify for Mr. Oliver? 

Objected to as irrelevant. 

A. No, sir; I don’t think he wrote meanything of that kind. He 
wrote me I had better come down here—in relation to the suit—in 
some way. 7 

@. Did you volunteer your testimony to Mr. Oliver? 

A. No, sir; I gave my testimony ou the advice of my counsel. 

Then you volunteered your testimopy to Oliver on the advice 
of your counsel, did you; is that it? 

A. I voluntarily gave my testimony in this case. 

@. Under the advice of your counsel ? 

A. Under the advice of my counsel. 

Who notified the other side that you would voluntarily give 
your testimony ? 

A. I don’t know that anybody did; I did not know that I should 
give my testimony myself until I came down here. 

(). After you came down here? 

A. I don’t know that anybody did. I found a combination on 
foot, and. I determined to come here and give my testimony then. | 
had not previously made up my mind whether I would give it 
voluntary or not. If I had been subpoenaed I probably would have 
to. When I came down here and found a combination on foot be- 
tween Oliver and the other parties, with the advice of my 
550 ~—counsel, I came forward and gave my testimony. 

The only interest you have in this suit is the pure in- 
terest of justice and truth, | sup pose ? 

A. I have some personal interest in this suit, I think. 

Q. I mean the only motive you have now, that moves you to this 
testimony, is the sim ple interest of truth? 

A. I have a pecuniafy interest. 

That leads you to give this testimony ? 

A. Yes, sir. 

(). I think SO, too. 

A. Yes, sir. 

Q. Then your testimony is not entirely inspired by a desire for 
truth, but some degree inspired by pecuniary interest? 

A. My self interest, that inspires every act of my life, the gratifi- 

cation of self interest. 3 

Mr. Durrietp: I give notice that I shall oppose the publication 

of this deposition, and as soon as the same is transcribed and filed 
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shall move to suppress the same, on the ground that the witness 
upon his cross-examination has refused, contumaciously, to answer 


] 

I 
proper, material, and relevant interrogatories, and on the further 
ground that the order of his honor the associate justice, Noah H. 


Swain, extending the time for taking the testimony in this case 
having been made in the State of New Jersey, without the 6th judi- 
reuit, is unauthorized and void; in case the court shall decide 
he questions put to the witness upon cross-examination are 
% material and relevant, and should. be answered by him, I shall in- 
sist that the deposition shall not be published, Or put in evidence 
until the witness has been agaln produced to answer such cross- 
interrogatories; I further give notice that I may, at my option, at 


the same time move for an attachment agalnst the witness ior Con- 


celal e1 


that t 


} 
— 


tempt tor refusing 
ei 


©. What do you refer to when you say that you had heard of a 
r\): , et . 
combination between Oliver and the ot 


morning? 


y 


Objected to by Mr. Duffield as hearsay and incompetent, and he 
, . 1} ‘7 


‘ . ' o - ly ‘ 
olives notice that he shail move to strike the same out. 


A. Oliver had from time to time informed me that my codefend- 

| ion with him for a settle- 

ment, in which they were to mulch my father and myself in this 

2 suit, and save themselves harmless, as far as they could, and offered 
laf as an inducement for me to come forward and save myself by 
him entering into the com- 
ination with them: when I came down to Detroit to consider 
best to volunteer my testimony in this ease, my 


aul 7, A TPRVIN | nrear wWH?t ‘ i. nw 
ants were trylhe to ehnver IWMto a Collollia 


“<y, 34) 


olving testimony in the cause to prevent hil 


Whether 1b Was 


attention was called by my counsel to some writing, a portion of 
which I recognized to be the handwriting of Mr. Duffield, the attor- 


| sd | ’ 


ney for my codeiendants, Making overtures to Mr. Oliver ior a 


4 


a 4 wry Bo oy. saaeue 29 , . grits _ 
Mr. Dutheld objects to any testimony concerning those Writings, 
| . . : 
i 


| 
TK’ 33 T 3) ‘co h(C | y* ' fa 
l@ Writings alr nprodueed. 
i 


®. Have you the writings? 
A. I have not the writings; that plan was to pile up judgments 
against Henry M. Robinson and myself, to furnish testimony con- 
trary to the truth and justice, and other détails that I do not now 
call to mind; that settled my mind as to giving my testi- 
Ho] mony 1n this suit voluntarily. | 
Cross-examined by. Mr. DUFFIELD : 
(). Name Ole of the interviews between you and Oliver that you 
include in the description “ from time to time.” : 
A. They are numerous. He told me that up in Alpena when he 
was taking testimony up there. 
(). When’? 
A. Here recently. 
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). I know that. 

\. I don’t fix me date. 

). Wasn’t that the night that we all left? 

A. It was during the time that we were there. 

). Wasn’t it the night of the day before which we left? 

\. He repeated to me from day to day all the time he was there. 
). Didn’t he tell you that night? 

A. He might have told me that night. 

®. Wasn’t that one of your leng thiest interviews that night ? 

A. I don’t recollect of that interview that night. I recollect that 
I met him very frequently, and that was the burden of his talk. 

Q. Do you mean to say that you don’t recollect of meeting him 
the night before we left ? 

A. I don’t recollect meeting him any partic ular time.: I know 
that all the while we were there I was continually meeting him. | 
don’t recollect the conversation you describe as from 9 until 11. I 
aon’t recollect any such conversation; I don’t think there was any. 

Q. Don’t you recollect that Cunningham, Whittaker, and Camp- 
bell and myself went away from the front of the Collins House and 
left you talking with David D. Oliver the night before we all left ? 
A. I think you did. 

Q. Don’t you recollect that you stood there and talked some time 


. - 
with him ? 


a 


1] : 
A. Yes. sir: I talked some time with him. 
©. You do now recollect that interview ? 
A. I reeollect there was such an interview. I don’t recollect what 


day it was, whether it was the day you went away. 

(). It was the night before we went away? 

A. I recollect I was talking with you and Oliver. 

Q. Mr. Campbell, Mr. Whitaker, Mr. Cunninglivm, and mvself 
went away from the front of the Collins House and left you talking 
with David B.. Oliver the night before we all came down here, did 
we not? | 

A. I think that is very probable, sir. 

®. And you stood there talking with David 6. Oliver the night 
before we all came down there, a long time, did you not? 

A. Until 11 o'clock. 

Q. A ait — ? 

A. We had some pretty lengthy conversation. 

(. I don’t ask you of some. I ask you of that particular conver- 
sation. 

A. I don’t recollect how long it was; it might have been a short 
time. 

Mr. Durrietp: I repeat the motion which I have made to supress 
the testimony, ete. 


GEO. J. ROBINSON. 
OoO2 Cae pero offers in evidence the testimony of George B. 
Melville, taken in the cross-suit number 1408, Mr. Melville 


being aa. 
Mr. Duffield objects to the admission of Mr. Melville’s deposition 
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on the ground that it was taken in a suit between different parties 
than the complainants and defendants in thi 


REUBEN E. GALLuP sworn for complainant. 


xamined by Mr. Russetr: 


I reside in the township ot Summit. Jackson Ci nty, Mich. Am 
a fariner. Formerly resided in Ossineke. My business there was 
book-keeper. l went there first with David D. was sub- 


sequently engaged by Oliver and Robinson. I remained there in 


od 
a 


ive Pr, all 


all not quite two years. | — k I lacked from Oct. onda Feb. of 
being two years. I know Henry M. Robinson. 

Q. While you were there what were you engaged in? 

A. He went on and gave general! yb vhs in the absence of Geo. 


J. Robinson. 
(. Do you know whether he put any money 
A. I don’t know, 1n his name 
). In anybody’s name. 
A. | know that he put money in. He brought some money up 
there one time. 
(). Did you as bookkeeper receive any instructions as to how to 
enter the moneys he brought? 
A. Yes, sir. 
Q. How did you enter it? 
A. I entered it according to his instructions. 
@. Do you remember how that was, to whom you credited 1t? 
A. Mr. Geo. Robinson and David B. Oliver were below. That 
was the term we gave to it up there, and he came up in the spring, 
and, if my memory serves me right, he brought a $1,000, and he 
said that was Geo. J. Robinson’s mo y, and I was to credit George 
with that money. If I remember that is the way it was, and then 
he brought up, I think it was, $2,000 at another time, and he sai 


that was his own private money, but he told me to give Geo 
ee . ; . Y Te RR ; ous ai : " eal oe = ; a a 
credit for 1t. | think those were the amounts. Itisa good Wil 


; 1. ie ae A nset -thiza re 1 ee 
ALO, and may make some mistake about this, Dut | am telling cLC- 
cording to the best of my memory. 

. stat . whether in the fall of 1867 there was any inventor yt aken 


, _ é . : ° +) 
according LO vou! recollection * 


© 
\. Not all of it. 
@. Can you estimate now the amount of the inventory? 

A. I ean’t recollect the total amount of the inventory. I think I 
can approximate the amount of the inventory that was in the store, 
and I can tell the amount that Geo. J. Robinson and I fixed upon 
with regard LO the boarding house, but I cannot state what the other 
inventory was—that is, to give the amount—because I did not take 
that. The inventory in the store, | think, was six or 
wouldn’t be sure which of those it was. 

@. What was the purpose of these inventories ? 

For the purpose of finding out the amount of property to com- 


mence new pooks. 


arreermower moe ee 
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@. Were new books begun? 
They were after the inventory was made. 
D098 q. You remember what books were opened? 
A. The books of Oliver and Robinson. 

(. What particular books ? 
A. There was a day- -book, journal, Cas 
book called ledger and bill-book. 
Q. Were you‘at etheke when Cunningham came there? 

J 


ook, ledger, and another 


.). 
A. 

Alpena and met Mr. Cunningham and Geo. Hawkins at Alpena 
®. Are you the person who took the acknowledgement of the 


deeds from Oliver and Cunningham? 


£3 Comoe 

Q. Were the papers read over in your presence, do you re- 
member ? 

A. There were some papers read over, but I can’tsay whether the 
deeds were all read over or not. | 

Q. Do you remember whether or not Cunningham took posses- 
sion at that time? | 

A. Yes, sir; he assumed to take possessson from the fact that 
George Hawkins requested eertain papers to be read Over, and he 
requested that they should be read Over for the PULrpose that he 
would know and others that were there in the room that he was 
acting by authority. 

Q. From whom ?_ 

A. From Mr. Cunningham. 

Q. Do you mean by that that Cunningham deputized Hawkins to 
represent him and take possession ? 

A. He did in his absence. 

Q. What did Cunningham say in re gard to his having bought 
the property ; what he was going ‘to do with it? 

A. If I remember right, he was going to take the property and 
pay the indel tedness. | 
Q. Is that vie he said; do you remember what he said about 
it—whether he said that ? 

A. I think that was the sum and = substance of it, but I cannot 
state the language that he used—I don’t remember it. 

(). Do Vou remember what persons were present when you made 
these statements ? 

A. George Hawkins, Joseph H. waite Mr. Oliver,and myself. | 
don’t remember whether hee » were any more present or not; there 
might have been, but | ea remember; if there were, I can’t tell 
who they were. 

@. Have you any means of fixing 
came there first ? 

A. I have no means of fixing the date any other way only 
way ofa letter I sent here to Flowers and Nichols, by ‘Anal or an 
agreement that was made when I was here before. I went to Mr. 
Buck’s hotel, but they had a fire and the register was burnt up; | 
stayed there over night the night before, and when | .got up in the 
morning I met these gentlemen. I have no other, only that | did 


was not at Ossineke when he eame to Ossineke: I was at 


the date when Cunningham 


ao 


Vv the 
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make an affidavit, I think, that they were made out at such a time, 
and then the — were brought to me and they wanted to know 
if I filled out the blank, and I looked at it and told them I did not. 
That quest ion was put to me before, and I wrote to Mr. Hopper, the 
register of deeds, to know if that was the date, previous to my giv- 
Ing 1D depositions i in regard to it before. 
@. How long was Cunningham there? 
A. I think he was there about three days, as near as I ean remem- 
ber; he might have been there four days, but it was about 
Dod that length of time. 
Q. Do you remember whether Oliver went away in their 
company’ © 

A. I didn’t see them much. I think they were in the house to- 
gether most of the time. They might have gone up in the woods. 

Q. When Cunningham left do you remember whether Oliver 
went away with him ? 

A. Ithink he did. If he did not go away with him he went 
soon afterwards, but I think they both went offtogether. I may be 
mistaken about that; I think they went off together. It is a good 
while ago, and it is pretty hard for me to tell whether they went off 
toget her or not. 

(). Did Cum ‘ingham pay anything for the property, to your 
knowledge ? 

A. No, sir. 

How long after that did you leave—how long after Cunning- 
ham took the a did you quit? 

A. I think it was somewhere near a month. The way I know 
something eel that [ had an obligation that I wanted Mr. Cun- 
ningham to sign or give me a new one, and in the bargain that | 
made with Mr. Oliver and Robinson I told them whenever they 
became dissatisfied with me they were to give me a month’s notice, 
and if I became dissatisfied with them I would give them a month’s 
notice, and I gave Mr. Cunningham notice at that time that I 
should quit in a month from that time, [ think, if he would not do 
something about it—something to that effect; and I think I gave 
Mr. Robinson notice that I should quit at such a time. 

(): Did business go along as usual during that month that you 
remained ? | 

A. Manufacturing lumber, &e., yes, sir; it did. 

(). Who seemed to have charge of it? 

A. Mr. Melville had charge of it, and Mr. Robinson, when he 
was there. He told me Robinson had charge of it. When Geo. J. 
Robinson was there he had controi of 1t. 

Cross-examined by Mr. DUFFIELD: 

(). About this $2,000 that Henry M. directed you to credit to 
George, did he tell you what to do with it? 

A. Pay it out to the men. 

(). Is that what he told you? 

A. Well, sir, if I] remember right, and I think I can remember 
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pretty nearly about it, I think he told me to pay it to him, but I 
was not to pay any to Oliver ; I was not to let him have any money. 
@. Were you in the habit of obeying Henry M.’s directions ? 
A. Yes, sir: I was. I did obey him in all instances that L re- 
member, excepting one, and that was not really his directions. 
Did you obey his directions because George J. told you to? 
A. No, sir; I can’t say that I obeyed his directions because 
George J. told me to. 
@. Why did you, then ? | 
A. Well, the reason I obeyed him was because’ I supposed that 
he was one of the real men. I thought he was the real man, and I 
thought that in the absence of Geo. J. Robinson I would be really 
obliged to obey him. 
@. You thought that because of the way he acted, I suppose? 
A. He gave orders; men were discharged according to his orders 
on the drive, and money was paid out ¢ iccording to his orders, 
555 and whatever he said when George J. Robinson was not there 


was done as he said. 

Q. Did Geo. J. find any fault with that being done when he came 
back ? : 

A. Geo. J. never found fault with anything to me, with the ex- 
ception of one thing, and — was the drawing of a draught on him 
while I was in Detroit. 

@. Does he find any fault with you for carrying out H. M.’s di- 
rections ? ; 

A. No, sir; nothing, only in that one instance. 

Did Mr. Oliver ? | 

A. I don’t remember as he did; I can’t remember any particular 
instance; of course there was not very good feeling among them 
part of the time. | | 

Cross-examined by Mr. Hawes: 


@. You say that H. M. Robinson was really the man there, and 
for that reason you obeyed him? Was he not ostensibly the agent 
of Oliver and Robinson, and did not his name so appear upon the 
Ci seg ! 
There were some cards printed, and I believe his name was 
Piso upon those cards as agent. 
@. Was he not generally understood to be agent of Robinson and 


Oliver there? ? 


A. Well, sir, those cards came up there, and his name was on> 
them, ss think ‘as agent. 
Q. I ask you whether he was gs generally understood to be? 


A. : think this was how it was, if I remember right: George did 
not really like the idea of his name on on there as agent, and if 
I remember right, George crossed his name off from some of those 
ecards, and felt a little offended that it was so. I think his name was 
on the ecard, if I remember nght. 

Q. Was not that because Mr. Oliver constituted him agent without 
George J.’s authority ? 

A. I can’t say how that was, whether that was the reason or not. 
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Q. Now, I ask you again, was he not there generally understood 
to be the agent of Oliver and Robinson? 

A. Some men might have understood it in that way; I think the 
men as a general thing did look upon him as an agent; some of 
them really thought that he was the man; that is, had the money ; 
some thought one way and some another; there was some undoubt- 
edly that thought he was agent. 

(). It was a mere matter of suspicion ¢ 

A. You can call it suspicion or really a fact, that part of it. All 
the evidenée, I believe, that I ever bad to know that he was an agent 
legally was because of those cards; that is all the way that I have 
any knowledge of his being really an agent. He was then, I think, 
negotiating a sale of lumber to the Detroit and Milwaukee road, or 
something of that kind. 

(. Which of the Robinsons had charge and gave directions when 
both George J. and H. M. were there? 

A. George J. generally, but the old gentleman gave directions to 
me also; they both gave me directions, but George asa general 
thing would not really like to have the old man interfering. 

Mr. Durrietp: The old man would interfere ? 

A. He would; once in a while he would tell me to do so 
906 andso. For instance, at the time George went below there 

was a man came up there from Bay City with a bill, and be- 
fore George went below he told me that I must not draw any draughts 
on him; told me not to, and, I think, I told him I would not, or not 
allow any to be drawn upon them, and this gentlemen came with 
this bill, and’ his father, H. M., came into the office and wanted to 
know about the bill, and .I told him it was all right. I told H. M. 
it was all right. It was for goods that were bought after the 15th 
of Oct., and he told me to draw a draft on George, and I told him 
George told me not to do it. And, says the old gentleman, that 
makes no difference; you do as I tell you, and tell him who told 
you so and so. That was evident, or was to me, that the old gentle- 
man had someting to do with it, and acted with authority. When 
George came back he was a little offended. I don’t know as he 
was offended at me particularly. J can’t say how that was. He had 
no reason to be offended at me. I simply obeyed the old gentle- 
man’s orders, but he did not really like that. 

@. Why not? 

A. Because I thought it would be an embarrassment to George 
to have a draft drawn upon him and he was not prepared for it and 
did not know anything about it. I thought it was not right. 

@. Was not H. M. Robinson in the habit of loaning the firm of 
Oliver and Robinson money ? | 

A. I know of no instance where he loaned the firm money, only 
that one time he said that was his money; that I was to credit it 
to George. I think that he did advance some money, and I think 
took some chattel mortgages previous to that. 

@. From Oliver and Robinson ? 

A. I would not be certain whether it was from Oliver and [Kob- 
inson, I think it was from David D. Oliver, on personal property 
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©. For those advances? 

A. It is for money that I let Oliver have. J can’t state whether it 
was for advances to buy supplies or not. 

E How did he happen tO Say that those $2. 000 belonged to him ? 


A. He came up there with the money. I asked him whose money 


it was, Whether it was his money or whether it was Oliver’s and 
Robinson’s. 

That did you ask that question for? 

hen he went away he said he was going to get the money. 
He went away with the intention of getting money to pay his men. 
‘hat was the purpose he went away for. 

). Do you know who instructed kim to go? 

A. No, I can’t say who instructed him to go, because, I think, at 
the time he went away, Mr. Oliver or George J.—neither of them 
were there. If I remember right when he went away the last time— 
anyhow the first. time I am not prepared tu say—but I rather think 
there was not either of them there. 


~ 
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oot Circuit Court of the U.S. for the Eastern District of Michigan. 


Davip D. OLIVER vs. HENRY S. CUNNINGHAM and others. 


Testimony taken at Buffalo, N. Y., on the part of the defendants by 


Charles Flowers, U.S. commissioner, the witnesses being sworn by 
U.S. Commissioner Scroggs, of Buffalo. 


| 
i 


WILLIAM IF’. WHEELER sworn for defendants. 
Examined by Mr. DurFIELD: 


Q. What is your name, age, and occupation ? 

A. My name is William I. Wheeler; my occupation is lumber; 
has been principally all my business lifetime; I am now 66 years of 
age. | 
(). Where do you reside ? 

A. Cattaraugus county, N. Y. 

(. You say you have been a lumberman. How long? 

A. All my lifetime since I commenced business; since I was. 21] 
vears of age. 

(). Dealt in pine lands ? 

A. Yes, sir; some. 

@. Examined them ? 
A. Yes, sir; some. 
~Q. How much? What has been your experience in the exami- 

nation of pine lands? 3 3 

A. I have bought pine lands in Cattaraugus and Allegany coun- 
ties, N. Y., and Venango county, Penn., and in Forest county, and 
in manufacturing lumber. : 

@. You are now manufacturing lumber? 

A. Yes, sir; milling. 7 

(). Alone? | 3 

A. In connection with other parties, my son and two other young 


men. 
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@. How extensively ? 

A. Not very extensively now. Do you mean how extensive are 
our establishments ? 


» 


). 
A. We have been in the habit of manufacturing and selling lum- 


ber gas oe Ol irom hive to eight BAEORS: a Vveai 
Q. Have been owning and selling pine lands 


A. ; Cs. ag 


y ’ 5 y . 5 I> TT > ~) ; > re 1 - 
A. We own now in Penn. over 12,000 acres of land: we 
4 - . 
oy oe ie ee r we eed i 1] “ee Q el a ‘ " . ere 
WO . OWN 1D Michigan and ill. some land, and we own in Catta- 
> ‘y) 1? Yh & &, we . } tt’ | } _ } ] | na ] yc | 
PAgGUS COUNLV ANd ALleTVany, Not pine-tim bei ana, vecause we 


' ° » } ] 1 ms i , > : } : ‘ 
cut it off: we did have quite a tract: some hve ol 6,000 acTes. 


17} ae ese. See Ee ee 
When did vou first know him 


). 

\ am not sure whether it was at Alpena or at the mouth of 
Devil river, where he lived, but I saw him at Alpena; whether I was 
introduced to him oronly went down on the boat—lI was introduced 
afterwards—I am not sure, but | met him at either of those p laces. 


t he . ] , ; ‘& ewhin bas = . 
Q. Did you have any talk with him about the purchase of his prop- 


(Q. Will you state, as faras you remember, the details of that 
conversation. 

Mr. Hawes: I object to the conversation as incompetent and 
irrelevant. 


A. I don’t think I had any conversation with him about it until 
| got down to the mouth of Devil river, where he lived. 


a 
\. There were two other gentlemen with me. 
Who? } 
Benjamin Colwell and my son, M. P. Wheel 

(). What vas the talk 

A. Mr. Oliver wanted to sell the property and was ready to show 
it to.uS: We went there LO look at 1b; we had heard of it and we went 
there to look at it, and he did show it to us and made a proposition 
to sell it to us; we looked at it with the expectation if satisfactory to 
LO buy, but we did not buy it. 

).. What was the propos ition ‘ ¢ 

Vhat was the price f 
J. Yes; and anything else connected with it as you remember. 
_ A. The proposition was to let us have the property, the real estate, 
at the amount of mortgages that were upon it, which amount,.as we 
figured it up, if 1 am not mistaken, was about $115,000, as he gave it 
to a 

@. Could you remember the various encumbrances on it? 

A. I sey not. 
o9—214 
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’. Were you to pay Oliver any money himself? 

A. I think not. | 

@. You were to take the property, subject to these claims ? 

A. We were to take him off; we were to pay the claims; that was 
his proposition. 

(). And take the property 
A. Yes, sir; and, as he figured it up, made it about that amount, 
if | remember; I think that is it; showed us the amount and I took 
it down in my memorandum, but I have not got it here. 

(). Did any one meet you there as fig Mr. Oliver at thi 
time you went there to look over the propert 

A. A young man by the name of Mr. haben met us at Alpena 
and recommended the property very highly. 

Q. What did he state, if anything, about his coming from Oliver 
representing Oliver? | 7 

A. Nothing more-than his estimate of the property and the value, 
as I remember. 

Did he say that Oliver sent him to you? 

A. No, sir; he said he had been looking at the property, 

559 and he represented to me that Mr. Weston sent him there to 

represent me; that he had been a good many times in the 

woods looking at si prope rty, and he represented to me that Mr. 

Weston sent him there; here preset nt ted to me that it was good property. 

®. You went over ‘the 2 ge 

A. We went over it after 11 or 12 2 o'clock one day, and the next 
day all day, beginning early in the marning. 

@. Who went with you ? | 

A. Mr. Oliver and this young man Thurber, Benjamin Colwell, 
my son, M. P. Wheeler, and myself. 

Q. How did you find the lands? 

A. Well, I found some very good timber, but a good deal of the 
land I did not see much timber on. : 

About how far did you travel—how rgany miles ? 

They said we traveled a long distance; I could not tell how 
many miles we traveled. They figured it up by the distance across 
the lots. Those that understood it better than I do said we traveled 
25 miles. 

®. Can you be a little more particular about the character of the 
land as to pine—how much there was on it and what the character 
f the timber was ? | 


+) 


A. Some portion of the timber stood very thick ; a good deal of 


it was Norway pine. I did not like that very much; but there was 
a great deal that there was not anything but hemlock; that did not 
suit.me so well; still we followed the lines pretty closely. 

Q. Did Thurber make any map of estimates of the property ? 

A. He showed me a map that I suppose he made at first, with es- 
timates of the different lots; showed me that before we went there. 

(. Did you communicate those estimates or show those estimates 
to Oliver? 

A. I did. 

@. What did Oliver say about the estimates? 
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A. Mr. Oliver said they were correct; he assured me they were 
correct. : 

(. How did they compare with your examination ? 

A. I could not find as much timber as was represented according 
to my view of the estimates. 

Q. You said that Thurbur said to you that Weston sent him up 
there? 

A. He said that Weston sent him up there to locate timber lands 
and hunt up timber property; and this property was mentioned as 
one of the timber establishments that he came up to look at. 

(). Did I understand you to say that Oliver said that Thurber’s 
estimates were correct; that he, Thurber, got them from him? 

A. I did not say that exactly. I was very anxious to find out 
whe the r those were correct, and Mr. Oliver told me they were cor- 
rect; he had given them to him himself, and he knew they were 
cor rect. . 

(). From your examination what did you conclude was the value 
of those lands and the property 

Objected to as incompetent and irrelevant, there being no proper 
foundation laid. 

This objection is made by Mr. Hawes. 


A. I did not place any valuation upon them. 

Q. I your opinion was it worth the price for which it was offered 
you? 

A. I did not think it was; we would have boughtit. From 

960 what I had seen of it I did not know but it was; I could not 

say it was not. 
). Did you look at the improvements? 
A. I did. 
What were the y. 
A very good frame and pretty well constructed steam saw-mill, 
partly finished. That was the principal thing of value. 

@. Worth about how much? 

\. Iam not able to say how much it would be worth there. 

). Did you see the water mill? 

\. I did. 

@. What was that worth? 

A. I do not think it was worth anything. I did not consider 
worth anything. deve dam was gone, and the whole thing was a 
wreck, I should call i | 

() How about the aiid of the river there, if you considered it? 

A. Lam not competent on that question. The river was pretty 
well up, and they were running logs, and I was not able to say how 
it — be at another time. 

Do you remember what machinery there was in the steam 
mill? 

A. I remember there was—I could not tell you very well. I re- 
member it was a circular mill, and intended for a gang; pretty well 
planned, I thought, for a gang. I could not tell how many engines 
there were, but I thought the boilers were pretty well constructed. 


a 
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Q. Were all the boilers there? 

A. I don’t know that there were all, but I know they were pretty 
well prepared for making steam, I thought. 

(). There was no gang in it, was there? 

A. No, sir; not at that time. 

Q@. Did Oliver again see you about this property and this pur- 
chase? 

A. He did. 

@. Can you give, as near as possible, the date of your visit? 

A. It was in 1868, a short time before election. The only way I 


‘an remember it was, it was just before we were to vote for Grant, 

and J was in a hurry to get home to vote. | 
Q. Afterwards, you say Oliver saw you. When was that, if you ] 

remember? by 
A. I think it was just before election, just on the eve of election. 3 

The only way I can remember that is, that he rode with us when we 

were going to a mass meeting at my place at Olean. P 


A. He said he had got the time extended. 
QM. What time? 7 
A. That time that he'talked about. He had gota certain num- 
ber of days. I think when he was there that he had only a few. 
days to make this sale. [If he did not make the sale they would 
foreclose. I told him the time was too short for me to examine that 
| 


Q. What was the nature of his interview with you at that time? { 


‘ 


property, and he came to my house and tol hie he had the time 


, 

extended, and it seemed to me thirty days; I won’t be sure. I then i 
told him I could not go up to look at it; perhaps Mr. Weston would. 
Q. At that time, or at the previous time, did you say anything 

about an arrangement in Buffalo? 

A. I could not say positively about that, but I think that he had 
several days—so many days to dispose of that property or give it up 
to those who held the mortgage—and the arrangement was 
56] made to do so if he could not sell it. That is the impression 

ss 


I got. 

Q. Did you at any time visit Buffalo im connection with this busi- 
ness ? | 

A. I did. 

. Can you locate that date? 7 

A. I could not, but it seems to me it was along in Oct., probably ; 
it must have been after election; it was after Oliver visited us. 

(. State what you did and whom you saw. 


A. I met Mr. Weston bere. Shall I go on and state what it was? “aie 
Q. Yes. 
Mr. HAweEs: he question Is objected to as incompetent and Irrci-~ 

evant. 


(). Whom else did you see here? 
A. Mr. Cunningham, Mr. Hunt, Mr. Haines, and Mr. Robinson: 


[ don’t know whether there was anybody else or not. 
©. Mr. Oliver, too? 
A. Yes, sir. 
» 
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(). Go on and state what occurred. 

A. Mr. Oliver wished us to take the property, buy it; we could 
have it at the amount of the mortgages by paying up the encum- 
brances and the same amount as it was before, very nearly; we exam- 
ined very closely. 

Q. Did you talk with any of the other parties about it? 

A. I did. 

Q. Talk with Hunt? 

A. Yes, sir. 

Q. What did he say about the land? 


Same objection. 


A. Mr. Hunt said he would like to have us make it. 

(. Make any deduction? 

A. Offered to throw off $500 from this claim if we would take it; 
from the mortgage, I think. i 

@. Which Mr. Robinson was it, or do you know? 

A. It seems to me it was the young man; there was a son and 
father, and the young man, I think, was there. 

@. What, if anvthing, did he say about it? 

A. He would rather we would not take it. 

(. What did he say to you? 

A. He said it would be a disappointment to him to have us buy 
it, because he expected other things. 

Q. Did you have any talk with Oliver about the Buffalo parties 
taking it instead of your taking it? 

A. No more than this, that I saw that he was allowing us to take 
it at the encumbrances, and I asked him why he did not let the 
Buffalo parties take it. 

(). What did he say ? 

A. He would rather we would have it; he thought they had not 
treated him. right, and he thought ft was better for him to have us 
have it. | | 

(). Was there any dispute between him and the Buffalo parties as 
to the terms on which they were to take it, so far as you heard ? 

A. Not that I know of. 

©. You think that that visit in Buffalo was after election ? 
~A. Iam not sure about it; I presume it was, though, because I 
think it was very close to election when we got home from the West; 
we were expecting the boat right off; we were all absorbed in that ; 
it seems as though it must have been after. 

(). How long after? 


O62 A. I cannot say the same fall. 
(). Do you remember what day. of the month election came 


on that year ? 

A. I could not say—l am not very cvood on dates; ] suppose it 
was first Tuesday in Nov. | 

(). What day of the month? 

A. I don’t remember. 

Q. You say you do not consider the property worth the amount 
it is offered to you for? | 
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A. I did not from what I knew of it; I would not buy it; [ told 
Mr. Weston so. | 

Q. Would you consider it worth two-thirds of the amount it was 
offered to you for? 

A. I should think it might be; I had no positive assurance that 
it was not worth the whole amount. But still we were not justified 
in taking it. | : 

(). You said you came here to meet Mr. Weston ? 

A. And Mr. Oliver. 

(). At whose request did you come here? 

A. I came here at: request of Mr. Weston. 

Q. Had you sent any message to Weston by Oliver ? 

d T ha not 

Q. Wasa later effort made to sell that property by any person 
after that? 

A. I think the company or some of them came to me and wanted 
us’to buy it after that. 


Who? 
A. It seems to me Mr. Haines was at my house and wanted us to 
buy it. 
Q. The gentleman who was here this morning? 
A. Yes, sir. 
Q. ? 


A. I think he was there afterwards; I can’t tell how long after- 
wards he wanted us to buy it. | 
@. Who was with him, do you remember; was George Robinson 
with him ? | 

A. Yes, sir; I believe he was; one of the Robinsons was there. 
. They wanted you to buy it? 
\. Yes, sir. 
). At what terms? 
\. I eould not remember now, but we could have our own terms. 
). Substantially the same as the other? 

A. I don’t know whether they would throw anything off or not, 
but we could have any terms we pleased; time, I mean. 

@. By terms I mean to include price. | 

A. I could not say that they offered it any lower, and yet I don’t 
know but they did ; they did not put it any higher. | 

(). You did not take that offer, either ? 

A. No, sir. 
). How far is your place from here? 
A. 76 miles, we eall it. 
J. or what purpose did you come to Buffalo? 
\. I came here to give testimony in this case, and nothing else. 
(. You came here when ? 
\. I came here this morning, and I desire to go home on the first 
train that goes. 
563 @. Which leaves at what hour? 

A. About four o’clock. 


Cte b 


oe » 


Mr. Hawes: I will state that when 1 left Detroit yesterday after- 
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noon Mr. Russell came to me and requested me to ask that all wit- 
nesses examined to-day be detained until his arrival to-morrow, to 
enable him to cross-examine them; that it was utterly impossible 
for him to be here to-day. 

Mr. Durrieip: You are ready for cross-examination now ? 

Mr. WHEELER: I am ready. 


(. And up to the time of the train leaving? 


A. Yes, sIr. 


Mr. Hawes, who appears for solicitor for George J. and Henry M. 

Robinson, cross-examines the witness as follows: 
Cross-examined : 

(). What property were you to get from Mr. Oliver for the $115,- 
OOO ? 

A. The lumber property, called the Devil river property, supposed 
to be 15,000 acres or more; represented as that 

Q. Were you to get any personal property’ 

A. Not that I know of 

(). That was not unde rstood to be included in the proposition? 

A. No, sir; I think not 

(). How tet were you examining the property there? 

A. We were a little over a day and a half; one day began early 
at noon, had an early dinner, and went out unt il dark; and the 
next day went out as soon as it was light and came in after dark. 

Q. Was that sufficient time to enable you to form an opinion as 
to the value of the land and the timber or the quantity ? 

A. It was sufficient for me to decide that with that examination |] 
did not want to buy. I could not, of course, know all about that 
property in that length of time. : 

Q. Might not your judgment have changed if you — Investigated 
furt ther as to the value of the property and the qui intity of the tim- 
ber? 

A. Such [a] thin: s could possibly be, but I can hardly see how it 
could. | 

@. You were on foot, were you not? 

A. Yes, sll 

(. Is it possible for a man to travel on foot and examine 15,000 
acres of land in a day and a half? | 

A. No; I don’t think it is possible to give it a thorough examina- 
tion. | 

Q. Is it possible to give it such an examination as to authorize the 
person examining It to give his opinion as an expert as to its value 
and the quantity of timber 

A. It would not be, in my CE ROOT a fora man to make 
the examination and then report the number of thousand on every 
lot; but he could make up his own mind whether he wanted the 
property or not. 

(. Could you tell the value of the property without making such 
an estimate? 
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A. I could not tell the value of the property in its details so as to 
be positive what it really was worth, the whole property. 

@. The value of the property y would depend upon the amount of 
lumber it would produce? | 

A. In the tree; yes, sir. 

(. Can you give any praxis ite estimate of the amount of Jumber 
that that land would produce in the tree? 

A. I have been too long in that business to undertake to 
564 estimate the amount of timber that there was on the 15,000 
acres in that way. 

@. In what manner do you estimate it then ? | 

A. The way we estimate we take a great deal of time and count 
the trees in our country; we could not do it there, to make a posi- 
tive estimate so that you would want to swear by it. 

. That is the method you have been accustomed to adopt? 

A. It is a good way to do, but it takes a great while. 

Q. Is that the only method ? : 

A. There is a general observation men have, lumbermen who 
are accustomed to going into the woods, and think they can make 
up their minds pretty nearly whether property 1s valuable by going 
over and through it. We always intend in buying timber land to 
buy it at a margin so asto be safe, to run some risk, and as I looked 

t that I did not think it safe. coe 

Q. How much of a margin do you expect to realize in purchas- 
ing property in that way? oie 

A. That is avery hard question to ask. I don’t know as I can 
answer that to tell just how much margin I should get. I could 
get what I could. My rule has been always in lookirig over timber 
land to become satisfied that it is a good thing and then take it, and 
I did not become so satisfied with that. Sometimes you can do it 
by a quick run over it, and sometimes, if you want to be careful and 
report to somebody just how many trees on an acre, that would take 
longer. I never bought timber in that way. 

@. Do you know upon the investigation that you made up there 
what the value of that land was? | 

A. I do not. 

(. Nor the value of the timber upon it? 

A. I did not; as for the land I did not like it very much. 

Q. What I] might have asked, I suppose, would be the value of 
the land for purposes of lumbering ?, 

A. That is all it is vaivtable for. 

@. Did you know anything of the embarrassment that Oliver 
was in at the time of these propositions? 

A. He showed me a statement of the claims that there were 
against the property. 

@. What did they amount to? 

A. It was, as I remember, about $115,000. 

(). How were you to pay them ? 

A. We were to satisfy the claims. It was supposed that we had 
money. I don’t know as we asked any time. Mr. Oliver sup- 
posed we had money and we would pay up those claims, 
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Q. Did you have any talk with the holders of those claims as to 
what they would take for them? 

a3 did. 

Q. You were to pay the claims in full and release Mr. Oliver from 
them for the real estate; that was the proposition, was it not? 

I suppose it was; that is, if we took the property. 

In your direct examination you said something about Oliver 
sti > A that he had got an extension of time; from whom? 

A. From the parties who held the claims against the property. 

Q. Did he say that they were threatening to take the property ? 
Did he give that as a reason for wanting to sell? 

A. I don’t know as he said they had threatened to that extent 
when I was there the first time. He gave mea certain number of 

days that he had got to sell that property. 
565 (. Hlow many was that? 

A. Iam not sure; but I thought it was not enough for us 
to look it over very much, and then I was very sick; the time was 
out, and “. came to my house after that and told me he had an ex- 
te pes if | remember right, of thirty days. 

oid he give the name of persons who had given the exten- 
sion ? 

A. Tam not.able to say; I did not know anything about the 
nature of the extension. 

(. In stating the preference to have you take the property rather 
than the Butialo parties or the holders of the encumbrance, what 
did he say in particular ? 

A. Greatly preferred that we should have it; we could not see 
why, inasmuch as we thought that they had furnished the money 
and if there was anvthing in it, they ought to have it; he said he 
preferred to let us have it, because he thought they had not used 
him well, if. l remember right. 

Q. Did he say in what particular ? 

A. He did not. 

Q. What, if anything, further than what you have already stated, 
did C. Haines say when he made his proposition subsequently ? 

A. I could not tell you what he said; he came and offered us “ 
property ; that is all I know about it; I can’t tell the words; 1 
would be a foolish thing for me to undertake to remember the 
words he said so aoe years ago; I know he offered us the prop- 
erty—wished us to buy it—was anxious we should buy it; he came 
to my house and Robinson, I think, was with him. 

Q. Did he say anything o about any trouble brewing between the 
company and Oliver about the property ? 

A. I don’t know that he did. 

Q. Didn’t he give that as a reason for wanting to dispose of the 
property ? 

A. I could not tell you that he did; I know this much, that he 
wanted money ; that he wanted to sell the property. 

(). In order to get rid of the property ? 

A. In order to sell it. 

@. Convert it into money ? 

60—214 


474 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


A. Of course he did; wanted us to take it; we could have it on 
very favorable terms; as favorable as ever; I don’t know but bet- 
ter; I can’t say. 

(). In that connection you say he mentioned the fact that there 
was trouble brewing between Oliver and the firm ? | 

A. He did not mention that; I did not say; I don’t remember; 
there might have been. 

. I understood you to say that he did say something about there 
being trouble? 

A. lam not able to say that; I merely know that he wanted to 
sell us that property; that he was ready and willing. 

Q. Haven't you already stated that he did say at this time that 
they were in trouble ? 

A. No; I have not said it. 

(). Have you a pretty good memory ? 

A. I do not brag on my memory. 

Mr. Durrietp: I object to the counsel putting into the witness’ 
mouth words which he had not said. ; a 

A. The question was asked and I said I could not recollect, and I 

do not. 
D66 Redirect: 
Q. You and Mr. Weston were able to buy, pecuniarily, at 
that time, if you had so desired? 

A. Yes, sir; and pay for it. 

@. You said that Mr. Hunt was anxious, as well as Mr. Oliver, 
that you should buy? 

A. George J. Robinson did not seem to be anxious. 

(. I don’t remember whether you stated-—— 

A. The young man. 

. I don’t remember whether you stated about Haines and Cun- 
ningham; if you did not, will you state what, if anything, they 
said about being desirous ? | | 

A. They were all desirous that we should take the property. 

®. At the time you came to buffalo to see Weston I understand 
you to say that they offered you the property on the same terms the 
Buffalo parties had agreed to take it. 

A. We understood it so. 

@. You said Mr. Oliver said the parties had not used him well; 
what parties had not used him well? 

A. The parties that held claims against him. 

(. Did he mention Robinson, Haines, Hunt, or whom? 

A. I cannot say; I would not undertake to remember those par- 
ticulars; I had nothing to do with it. 

Q. Did he say the parties that held claims against the property? 

A. The parties who held claims against the property he thought 
had not used him well; therefore he would rather we would buy it. 


(Signed) 3 WM. F. WHEELER. 
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LEE R. SANBORN sworn for defendant. 
Kxamined by Mr. DuFFIELD: 


Q. What is your name, age, and occupation ? 
A. Lee R. Sanborn; 26 years of age; manufacturing lumber, in 


Q. Do you know the Devil river property, Mr. Sanborn? 
A. To some extent. 
®. ‘To what extent? : 
A. I went there in the spring of 1873, built a mill and manufac- 
tured some logs, occupying the same building, «ce. 
@. Been on the pine lands? 
A. I have, some. | 
@. Enough as to form an estimate as to their value? 
A. [| could form an opinion.of my own as to their value. 
(). At the time you went there, was the mill burned or was it 
standing—the steam mill? 
A. There was a steam mill standing; it had been burned the pre- 
vious fall—so reported. 


() What was the general character the timber on those lands? 
A. There was some good white pine s — ng. My judgment was 
~ it would be from one-third to one ee Norw: ay. 


: How did the white pine run? 

z You refer to what we manufactured ? 

@. Yes; how did it run to uppers? 

A. Not to exceed 5 per cent. 

@. What would you say was the character of the timber—good 
or poor? , 

A. Not very good. 
OO7 (). Good as ordinary r 
A. Not as good as the logs in Alpena run. 

@. What about the capacity of Devil river 1 for floatit is logs ? 

A. Very small stream, and veey doubtful of se tting logs down. 

Q. Had it capacity enough, in vour judgment, r floatage of logs: 
to feed the steam mill, and at the same time sneais a water mill 
that was there? 

A. It has not been since I have been there. 

. Do you know David D. Oliver? 

A. I have met him on one other occasion before to-day; I never 
saw him until I went West in July. 
Are you acquainted with the dams on that Devil river? 
Yes, sl | 
.: How m: inv are there? 
A. There [are] five dams in use now. 


» “_- 
hao 


When you went there how many were there ? 


d. . ~ 
A. These same dams were used; they were out of repair more or 


Q. Can you state about what the cost of making those dams was, 
and what the value of those dams was ? 


Objected to as incompetent and irrelevant. 


476 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


A. I don’t know as I could; they are not expensive dams. 
(. You don’t know what their value was? 
A. [ wouid not be able to tell. 

@. What is the necessity of those dams, if any? 

A. The water is so shallow and deficient that it requires dams 
in order to get the Joes down to sufficient wacer to drive them. 

Q. What was your experience with the river as to difficulties in 
getiing the logs down? , 

A. There bas been a lack of water almost constantly. 

Q. Without the dams, I suppose, you could not have got the m 
down at all, could you? 

A. No. sir. | 

Q. With the dams, how about it? 

A. With the dams, if taken at the flood, there is a possibility of 
driving. I think we have @:ven a half a million to a million, and 
got them down with a good flood. 

@. What is the cepacitv of your mill? 

A. Avout three million, running 11 hours a dav for the season. 

Q. What has been your experience with reference to supplying 
your mill from the river? 

A. We find it difficult to do it; one vear it was supplied, but from 
a driye of two years. 

Q. Part of that stock, was logs that were hung up one season ? 

A. Yes, sir; logs that were driven in ’73—’4 gave a full stock for 
74. | 

@. You said you knew Mr. Oliver? , 

A. | met him in July when in Michigan; the only time I ever 
saw him. 
©. Where did you meet him? 

A. I think the first conversation I had with him was on the steam- 
boat. | 
Q. What boat? 
A. My impression ts that it was @he Dunlap. 
Q. Plying between what ports? 
A. Bay City and Alpena. | 
@. Did you have a conversation with him at that time 
568 about this suit ? 
A. I think not; I think we returned on the boat together, 
and I had some conversation with him. | 

(). On the return from what ? 

A. From Alpena to Bay City. 3 

Q@. Do I understand you first you met him going from Bay Gjty 
to Alpena ? ; 

A. That is the first time I ever saw him; he went on the steam- 
boat returning from Alpena to Bay City. 

(. And on that trip you had a conversation with him about this 
suit ? 

A. We had some. | | 

(). In the same conversation was anything said about George Rob- 
inson by Oliver? | 
A. I think there was. 
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Will you state what Mr. Oliver said about George Robinson in 
connection with this suit at- that time and place ? , 

A. Mr. Oliver stated that Robinson wanted to go in with him 
against the company, the other members of the firm, as I under- 
stood it. 

(). What else? 

A. He was suspicious, as I understood it, of Robinson, and not dis- 
posed to have anything to do with him; he stated that Robinson 
claimed that he h: ud some documental evidence that he could pro- 
duce. 

Q. Of what character ? 3 

A. That would connect some other parties, as [ understood it, in 
their former transactions; Robinson urged him to perfect the ar- 
rangement between them before he came down, but that he told 
Robinson that he would have nothing to do with him, only under 
advice of his counsel. 

Q. Did he say anything further what the understanding was when 
they left ? 

A. The understanding was, after Mr. Oliver had consulted with 
his counsel, that — he wanted him he would let him know. 

Q. Did he say how he was to let him know; by what means? 

A. I cannot call to mind now; it has gone from my mind toa 
certain extent. 

(. Have you stated the whole of the conversation between Oliver 
and you, as far as you remember it—I mean on that subject ? 

A. Ido not call to mind now anything special that Mr. Oliver 
stated to me; he stated his understanding of the matter, and I never 
have repeated it since, and it has gone from my mind to a certain 
extent; without something to refresh it I cannot remember anything 
further. 

Q. Do you remember the concluding remarks of Oliver’s talk with 
you after this conversation that you have detailed? Do you re- 
member the concluding remarksef this conversation with you ? 

A. He stated that Mr. Robinson wanted to be held harmless— 
himself and father—as a condition of taking hold of the matter with 
him, and that he was exceedingly suspicious of Robinson ; had no 

confidence in the man in any way, shape, or manner; still it might 
be an advantage to him; that is the substance. 

Q. After he told you-all this, do you remember in particular the 
peculiar remark that he made about it; that he made to you after 
he completed this talk, this conversation ? » | 

A. I do not call to mind at this time; I have not thought 
569 it over and J admit that I didnot think of this being brought 
up here; I have not brougnt it up. 
Then, you think you have given that conversation as fully as 
as you recollect it t 

A. As fully as I recollect it at this time. 

(). I will ask you did not Mr. Oliver tell you, on the boat, that 
Robinson wanted him to sign a stipulation before he came down, 
that he was very urgent that Oliver should sign the stipulation, or 
words to that effect ? 
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Mr. Oliver objects to the question as leading. 


A. That they shoul | enter into a stipulation ? 
Q. Did he not tell you on the boat that George Robinson said he 
had papers and other testimony which would be of great value to 
Oliver, and was very anxious to get Oliver to make an arrangement 


with him, George, or words to that effect ? 

Same objection. 

A. That is so in substance. 

Q. Did he not tell you that George Robinson wanted him to slon 
a stipulation ns there, or words to that effeet ? 

A. As to signing I cannot eall to mind, but it was to enter into 
an arrangement—perfect the arrangement—betore he left there, 
which Mr. Oliver refused to do. 

(). Did he not tell you that it is a part of the arrangement that 
resulted from that talk that if Oliver was to telegraph George, he, 
George, would come down to Detroit? 

A. I think it was mentioned; telegraph came to call to mind ; at 
any rate he was to inform him 1f Fhe wanted him. 

Q. Did he not tell you that he and George Robinson had had a 
conversation at Alpena ? 

A. He did. 

(. After he got through did he not stop, think for a moment, and 
then say, “Sometimes people talk much more than they ought to,” 
and then did not the conversation cease? 

A. That is a fact. 

Counsel for the defendant, except Robinson’s, .states that he has 
Mr. Sanburn here for eross-examination ; that he insists that the 
witness shall sign the de position now, and that any arrangement 
which the counsel for con nplainant mi Ly make with him about at- 
tending for cross-examination must be made without prejudice to 
this deposition in case the witness is not able to attend. 

Cross-examined by Mr. HAwes: 
Q. When did you go up to Alpena in July, what date ? 
A. I have not anything here that will give the date; I don’t 
think I can remember. 
Do you know what day of the week it was? 


) 
< 
A. I went up on Saturday. 
J. ‘This conversation you allude to was when you were coming 
k : 


\. When we were coming back on the boat. 
J. On that same trip to Alpena ? 
A. Yes, SIT; this same trip | was up there; I think we came down 
on Thursday; I won’t be positive. 
Q. You we nt up Saturday, you think? 
A. Yes, sl 
©. What was your business up there at that time? 
A. My business was looking after my business at Ossineke. 
(). Where were you on Sunday ? 
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970 A. As soon as I could get a boat I went over on a tug from 
Alpena to Ossineke. 

(. How long were you gone? 

A. I stayed over, I think, until Wednesday ; I think I was back 
Wednesday. | 

@. What were you doing in Alpena on Wednesday ? 

% I was att tending to my business there. 

Q. What time did you st rs from Alpena ? 

rf I think the boat left about 7 o’clock in the morning? 

Thursday morning ? 

4 [ think it was Thursday morning; I can’t call to mind ex- 
actly. 

Q. Did-you get off at Bay City ? 

A. I did. 

(). Where did you go from there? 

A. Came to Detroit. 

Q. What was your business at Detroit? 

A. I had no business at Detroit; it seems I did stop there to see 
Mr. Lyon, and did see him in a matter of business | had with him. 

@. Did you have a conversation with him about this matter ? 

A. I think not. 

Q. Whom did you first have a conve rsation with about this mat- 
ter after your conversation with Oliver 

A. I think I had a conv ersation with Duffield. 

@. At that same time’ 

A. I think I did; | think he related to me part of what was said. 

@. Who else was in the boat coming down at that time? 

A. I could not tell; I don’t remember that I had any acquaint- 
ances on the boat, still there might have been gentlemen that | 
met. 

This was the time testimony was taken at Alpena? 

A. Yes, sir; [ was not present when the testimony was taken— 
had nothing to do with it. | 

. Are you sure you came down on the same boat with Oliver? 

A. Yes, sir. 

(). What makes you sure of that fact ? 

A. Beeause I know that -we sat and talked together after dinner 
for an hour. 


(). What time did you arrive 1 Bay ¢ City t 
A. “i was between 8 ae ra k, I think. 
(). the evening ? 


A. r think somewhere about there; I think the cars did not leave 
until after 10. 

This conversation with Oliver with reference to what he and 
George had talked among themselves at Alpena at that time was 
previous to his coming down ? 

og [It was on the trip coming down. 

And he was talking with reference to what was said between 
ae and George at Alpena just before he came down? 

A. Yes, sir; he related to me all over with reference to the sale of 
the property ; I saw him when he went up and I saw him once in 
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Alpena, but this occasion is the only time I remember seeing him— 


this occasion going up. 
Q. Did you have any conversation with him going up? 
«. I think Mr. Cunningham introduced him to me. 


®. Was Cunningham on the boat coming down? 
A. No, sir; he was on the boat going up. 
(Q. Have you any means of fixing when you came down ? 
ot] A. I have not with me: I h: ave a diary that I could tell if 
I had it, but I have not [got it] with’me. 
Q. Will you produce that diary here Thursday morning ? 
A. I presume I can. 
( You are registe ‘red on the bo: at, are you not ? 


: 

A. I presume so; I don’t know how that was; I bought my ticket 
1 Alpena for Detroit; I presume I was registered on the boat. 

(. Do you know the name of the boat? 

A. I cannot eall it to mind; I think we came down on the boat 
that runs alternately with the Dunlap, but [ am not clear; it is 
something I have not charged my mind with. 

Q. Didn't you swear this morning that you came back on the 
same boat with the Dunlap? 

A. I did not so intend to swear. 

(. Did you not so swear this morning ? 

A. I don’t think I did; the same line of boats; they run alter- 
nately ; one runs one day and the other the next. 

Q. It is customary, is it not, to be registered on the boat between 
Alpena and Bay City? 

That is a matter that [am not informed upon, whether it 1s 
or not. 

. Don’t you ordinarily give your name to the steward or clerk ? 

A. The clerk of those boats—of them I think the captains know 
me; I don’t know whether they registered or not; [ am not in the 
habit of traveling on steamboats, except when I go up there on my 
business. 

(. You are positive, though, this conversation was with him com- 
ing down on the boat between Alpena and Bay City? 

A. Yes, sir. : 

). You built a mill property on Devil river ? 

\. I did; at the mouth of Devil river. 

). What was your object in building that mill? 
\. My object was to manufacture lumber. 

(). For whom? 

For Cunningham, Haines & Co. 

Or Cunningham, Robinson «& Co.? 

A My contract was with Cnnningham, Haines & Co.; I think 
that was the way it read. | 

The was a large number ot lees on hand when the mills 
were built ? 

A. They so stated. 

4 How mi: ny ? 

About 7 million. 
o About ne many were cut and ainitiaieal afterwards ? 


oo 


® 


» 


—_ - 
eo 


“ “age am 5 
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By them? 


es, | 
Not any that. I know of. 
How many by you upon their lands +‘ 
Wecut about a million for E. M. Fowler and Co.; that was 

to be on their Is. 
Was not the timber that you sawed refuse from the timber 
was there, 1 pt ]i 
17: 


. : A ; : 
YaT AVN 3} 6) | 11s) : ry WITT 
| hever 1earned tnat lt WaS: tne bi; Li Li1VU 


that I eut for Fowler 


1} 
A 
] , ] POP awe ] 1] Font aahere " — ona 
voeen PpICcnea Over, TOUNG itMmver ana SMati Norway, mostly. 


@. What estimate was given you at the time you built the mill as 
to the amount of lumber tbat you could saw? 
A. They estimated it at ebout nine million. 
oi2 Q. You had a contract with them to saw for them only, 
had you not’ 

A. Yes,sir; but my conti | ot extend beyond the timber 
ecut—bevond the logs that were in the river and tributaries and 
alona thie bank. 

@. Didn't your contract extend to sawing lumber for them during 
all the tims the hose to employ you? 

A. Lf might have peen conditional. 


K- 


Wasn’t your first obligation to saw for them continually, and 


. : ; t . . , @ ‘ 
to saw for yourseli only when you saw fit to give you time? 


A. 


ia a ae ]- +4 : Ta | ] ] ' ] cr : " “——~ } 
ined to think 1t 1s understood that they furnished 


() 
< 


for 10 years, and compel you to saw for them continually for ten 


: kk, SO ET iat Oe Se ia me - 
lL have not got the contract; 1t is so long since I read it I am 
. a 2 
ee - +> . rey i } 7. | 7 
How long was that to run? 
en years. 
Pigshs | 


\nd if they saw fit they could keep you running continually 


e 


i 


9 


All testimony in regard to the contract is objected to as irrele- 


To wT 
VALI tl 


move 


LL. 


ions: 


() 
J. 


days * 


} 


and immaterial, and Mr. Duffield gives notice that he will 


to strike it out. 


: = i] ,_ + “s ‘ 
think Lihat IS SQ. 


ve not. 

ing continually, how many feet did you saw in a season 
is, running ordinary working hours? 

The capacity of the mill, as I saw, would be about three mill- 
about 11 hours a day. 

And now many days in the year did you count on as sawing 
9 

Somewhere in the neighborhood of 150 days. 

You say. there were five dams on that river? 

Yes, sir. 

Do you know by whom they were built? 

| do not. | 

Don’t | you] know the expense of them ? 

I do not fully. 

When did you build the mill? 
61—214 


AS? GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


4 I built it in the summer of 1873. 
. What was your only inducement for building that mill ? 


4 My induce ment was the money I was to get for manufacturing 


the lumber. | 

(). For the firm ? 

A. Yes, sir. 

Q. Your only inducement for building the mill was your contract 
saw for the firm, was it not? 

A. That was the principal inducement. 

). What logs did the mill cut at first after it was built ? 

A. Do you mean what kind of timber? 

Me SS 

A. White pine and Norway. 

@. Was that the firm’s logs? 
a: Yes, Sl] 

(). How did those logs run? 
\. My judgment is that they ran not to exceed five per cent. for 


—e 
os 
— 


uppers. | : 
‘Q. Did you cut all and saw all the logs and timber from the Oli- 
ver property yourself? 

A. T have not that I know of, except as I have stated. The logs 
that were cut for E. M. Fowler & Co., as I understood, were on this 
property. , ; 

How did they run’? 
A. They would not run one per cent. ? 
Q. Where did you get the machinery that you-put ito that 
mill? : 
O19 A. I got it from Erie, Penn. 
Q. The old machinery ? 


A. The old machine ry I got out of the mill that was burned down. 

. What did you pay for it? 

A. That would include, perhaps, something besides the old ma- 
chinery. I was to pay $3,000 for all the material I could use. 


Q. What portion of that was for the machinery? It was all per- 


sonal property that belonged there, wasn’t it? 
A. Yes, sir; it was all personal property. 


(). It be —_ d.there for the old mill, did it not? 

A. Yes, 

(). You res d some litigation with George J. Robinson, and have 
some now pending? 


father, | consider it his. 
@. You are not on good terms with Robinson ? 
A. I have not had any difficulty with him, really. 
). Are not your interests antagonistic to his? 
A. They ought not to be. 
(). Are they not ¢ 
A. Well, sir, in my experience it 1s impossible to get along with 
him without being antagonistic in business. 
. Some of the other defendants in this suit, aside from George J. 


( 


A. Iso understand it. Althongh it isin the name of his wife and. 


| 
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and H. M., have rendered you assistance in your litigation against 
H. M. Robinson ? 

A. I should think not 

(). Haven’t they assist ted you 1n bea ring the expenses of that liti- 

gation and carrying it on? 

A. I should think not. I have not had a settlement with the 
firm. J claim the firm is owing me. I have not had a settlement 
with them, and can’t get a settlement with them. 

Why did you go to Duffield with what Oliver told you on the 
boat ? 

A. I did it because I thought it was necessary that he ought to 
know if Robinson proposed to connive with Oliver. That was my 
judgment, and I told him so. 

(J. Didn’t Oliver tell you that Cunningham, Haines, and Ranney, 
Hunt, and Eschleman, or some one of them, had proposed to him 
something similar to what he said Robinson had proposed ? 


\bjected to as incompetent. 

A. He said that he had proposed to them for settlement. I don’t 
know but they had had some talk of a settlement. 

(). Did he’say anything as to some of the defendants, aside from 
George J. Robinson and H. M. Robinson, making a proposition to 
him to assist him to get a judgment against Henry M. and George J.? 

E@ 

(). Had you any interest in the matter one way or the other with 
« the defendants, which would call upon you to interest yourself and 
In giving the information you had received to Duffield? 

A. I do not consider I have. I had some business with Duffield. 
I had counseled with him in another matter. 

@. Have you ever communicated any conversations which you 
have had with either of the defendants which would be beneficial 
to George J. Robinson or H. M. Robinson in this litigation ? 


Objected to as incompetent. 

A. Not that I am aware of. 

(). Have you not communicated to Duffield, or to the other 
O14 defendants, all communications which have been made to you, 
either by Oliver or any one else, which would be beneficial to 

them in this htigation ? 

A. I don’t think I have ever communicated with them with re- 
spect to my suit, except at that one time; in fact [ never knew much 
about it. 

@. Are you on friendly terms with Henry M. Robinson ? 

A. I should presume it would be considered not so. I have had 
as little to do with him as I possibly could always. 

Q. Did you not: forcibly take possession of some machinery that 
Robinson had taken from your mill by writ of attachment for chat- 
| tel mortgage in his absence ? 

Objected to as incompetent, and Mr. Duffield gives notice that he 
moves to strike it out. 

I went up 


A. Ido not know what Mr. Robinson may have done. 
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there this spring and found my engine out of the mill and I took it 
and put it back; I never saw any writ of attachment. 
(). Was that in his absence ? 
A. Yes, sir; Mr. Robinson was there. 
©. Which Robinson ? 
A. George : oe 
@. You went and took it foreibly ? 
° A. It required some force: we had four hors 
(). You understand what I mean ? 
A. I understand; I found my property in the street. 
Q. Didn't you find it in his building? 
A. No, sir. 
@. Wasn't 1t on your property ? 
A. I don’t understand that he had anything to do with it: the 
engine was right on the road... 
. Q. Was [it] not apart of his property, and didn’t vou go and take i 
away forcl ibly without any process of law? 
A. Part of it was under a shed; I don’t know that it was in his 
possession any more than my own; a part was in the road. 
(). It was George Bi Robinson’s shed, wasn’t it? 
A. No, sir; not that I know of. 
(). Whose shed was it? 
A. I was informed and ee 52g sed 1t to be Garret B. Hunt’s. 
Q. Wasn’t that property then in custody of the sheriff of Alpena 
county, and had t not been taken by writ? 
A. He stated 1t was not; he had no claim on it. : 4 
The sheriff so stated to you ? » : 
A. So stated to my son. 
Q. Did you know who took that property away from your mill ? 4 
A. J did not: only by hearsay. ! / 
@. Didn't that cause you to have some feeling against George J. ; 
Robinson ? 3 
A. I don't know that it intensified it at all. 
(. You had some feeling, and it intensified it, you say ? . 
A. I don’t know that it did. j 
@. You don’t know that it intensified the feeling; you must have 
had some feeling against him to intensify ? 
A, ee had cl feeling that he was a very unpleasant Man to 
deal with 1m that sort of thing. 
©. You did not feel kindly towards him? 
A. is sir, I did. I would do him a kindness before I would in- 
ire him ; that is my disposition. : J 
75 (). Notwithstanding you did not like it? Mg 
| A. I hardly liked Inm taking my property without any | 
right. He had no claim Upon It 1n any Way, shape ,or manner. 1 did 
not understand that he took it; I understood that it was his wif 
L suppose It 1 isa ll the San thing a | 
(). Did you have any conversation with Oliver in relation to this 
matter of going up to Alpena in the boat? 
A. | bik not. 
- 


: 
ae 


- ay 
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(). No conversation whatever with him in reference to George J. 
Robinson arranging with him to assist him in this litigation ?- 

A. Not at all. . 

(. You are certain it was on the boat coming down? 

A. Yes, sir. 

Mr. Hawes: Mr. Russell requested me on my departure from De- 
troit to request all the witnesses that were examined here to-day to 
remain for cross-examination by him, because he would be unable 
to be here to-day to examine hiin on account of some previous en- 
gagement at Detroit, which would occupy him to-day, and I now 
make the request for Mr. Russell at his request. 

The Wirness: I will state that I am a member of the N. Y.State 
Republican Committee, and have a meeting of the State committee 
to-morrow and State convention at Rochester, and if 1 can do so, 
without detriment to myself, I shall endeavor to be here on Thurs- 
day. 

Mr. Durrretp: I will state that I shall insist that the witness sign 
his deposition now; that I shall be very willing if the witness is 
present to let Mr. Russell examine him on Thursday ; but if the wit- 
ness does not appear I shall insist that 1t is not cause for refusing or 
objecting to read the deposition as already given. 

(Signed) L. R. SANBORN. 

CALVvin HaAINeEs sworn for defendant : 

Examined by Mr. DurrieE.p: 

(Q. What is your name, age, and occupation, and where do you re- 
side ? | 
A. Calvin Haines; I live in Lockport; have lived there for the 
last 25 years, and I am 55 years of age, and have been in the lum- 
ber business for the last 25 years. 

. Do you know the parties to this suit ? 

A. Yes, sir. . 
J. Especially George J. Robinson ; do you know him? 
A. Y es, sir. 

[n his testimony in this suit George J. Robinson says: “The 
talk, | think, at Buffalo, was with Calvin Haines; from him [| 


Xs 


oo~ 


al 


ay 
first 

received assurance that Cunningham, Hunt, and Eschleman were 
ready to go with us and make a purchase of the property from 
Oliver, and he goes into partnership with us in it.” I will ask you 


‘} 


if there ever was such a conversation ‘ 
| A.] — 
(). Would you be likely to remember if there. had been ? 
A. Yes, sir; I think I should. 
(. Robinson also says that Hunt“ wanted C. Haines and Co. and 


a 


himself, George Robinson, to go and make the purchase, and that 
Hunt and Kschleman would furnish somebody to take an interest 


( 
with them in the concern, and put in there mortgage to pay for their 
interest ;’ did you ever have any such conversation with Hunt or 


} an arrangement ¢ 
No, sir; never. 


— 
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O16 Q. What did Hunt ever say, or always say, to you about 
‘) 


going into a firm or having anything to do with a firm * 

Objected to as incompetent and irrelevant. 

A. He: ways declined to have anything to do with it, except he 
should endorse a note. 

Q. I show you Exhibit Y, the Jan. 9th agreement ; what, 1f any- 
thing, did Hunt say when he si ae that paper? | 

Objected to as incompetent ail irrelevant. 

A. He said if he signed it all it must be with the approval of H. 
Ss. Cunningham. 

Q. What, if anything, did he know about the negotiations or ar- 
—— s between you, Cunningham, and Robinson ? 

A. “ys knew nothing of the general details of it; had not knowl- 
er dor - of 
(). Do ant remember the Br 08 o agreement so-called, the agre 
ment of Oct. 3rd, 1868, when Weston and all of them were “big ¢ 

A. I remember when they were vg sang 

(). Did you have a talk with Oliver then at different times ? 

A. I did previous: to that. I presume I did on that date. 


(). During those negotiations ? 

A. Yes, sir. 

Q. Against whom, if any one, did Oliver express feeling ” 

A. Against George J. Robinson. 

Q. Do vou remember what he said in regard to Wheeler and 


Weston taking the property, instead of you? 

A. I think he stated he had been’ shaved by him, and he was 
afraid if he took him he would be used so again, or something of 
that kind. 

©. What, if anything, did he say about his relation with Hunt, 
friendly or otherwise ? 

A. Friendly, I believe; I believe there was nothing then. 

Hawes: I make the same request as to Mr. Russell that ] 
made with-referenece to the other witness, that this witness remain 
to be cross-examined ‘by him. 


Mr. Durrieip: It is requested that you remain over until to- 
morrow; can you do so? 

Mr. Harnes: I cannot. 

Mr. Durrietp: Did you come here in response to a letter from 
Mr. Russell ? | 

A. Partly that and partly from Mr. Cunningham. I received a 
letter from Mr. Russell. 

Mr. Durrietp: You offer yourself as a witness for Mr. Oliver ? 

Mr. HAINres: Yes, sir. 

Mr. Durrietp: Are you ready now to give that testimony ? 

Mr. [PAINS ; [ am. | 
@. Why can you — be here to-morrow ? 

A. I have an engagement in Rochester Thursday, an eneagement 
made some time ago. Abed 
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Mr. H AWES : Can’t you be here to-morrow ? 


A. No, si 
Q. Are you engaged { for to-morrow ? 
A. Yes, si 


). W chor ¢ 

A. At home. 

J. What are your engagements | 

A. Some banking business to do that has to be attended to: col- 
lections to make. 

(). How long were they taken ? 

A. . half a day at least 

Q. Can't they be deferred until Thursday ¢ 
A. I coul not very we 11 do it if I was not there. 
(). Could not be deferred until Fri day ? 

A. No, sit 

Q. Will you come here Friday ? 

A. i can’t get back Friday ? 

(. Will you come here Saturday ? 


Mr. Durrieip: I will state that I cannot be here Saturday. 


*) 


a 
one 

~] 

~ 


A. I don’t know but I night; I can’t tell how things will shape 
at that time. 
Cross-examined by Mr. Hawes: 
®. You said that Hunt did not want to sign the Jan. 9th agree- 
ment, which was shown you 


— 


Mr. Durrie._p: I object to the question, inasmuch as the witness 
did not say anything of the kind. 


Q. And when he did sign it said he would only do so with the 
approv: al of Mr. ¢ ‘unningh: am * 
A. That is what I said. 
(). What gave rise to that remark ? 
A. He did not consider that he had anything to do with the firm. 
(). What gave occasion for him to make that remark ; what was 


w 


). 
sald ? | 
A. I don’t know why he should make such a remark. 
@. Was pe asked to sign the paper ? 
A. He was there upon other business. 
(). Was he asked to sign that ? 


d- 
A. I don’t know whether he was then or not. 
(. Had he been? 
A. I don’t remember. 
(). He did sign Cunningham’s name to it? 
A. On that condition he did. 
©. To whom did he state that condition ‘ 
A. To us; H. M. Robinson was there and myself? 
@. You said he always refused to go into. the firm, but said he 
would endorse for the firm ? 

A. Yes, sir; always. | 

Q. Can you give a particular instance when he refused to go in? 


} 
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A. Yes, sir; several. 

(). State one. 

A. He came into my office in Lockport. 

@. When was that ? 

A. About a year after? 

J. A year after what? 

\. After the signing of the agreement. 

). Who requeste d him then ? 

A. I think did. 

J. Why did you request him? | 
A. Reoause he had means that we thought we should get put in. 
). What means? — 

A. Had money. 


— 


). How came Mr. Hunt at your office In Lockport ? 
A. I don’t know what his business was there. 

(). How did this subj ct t happen to come up? 

A. I don’t know how it came up. ; 

a 


). Who first requested him to go into partnership 
\. I don’t know: I don’t remember. 


Q. You Say that he was requested, however, at that time by both 
you and Mr. Robinson ? 
~ A. No, sir; I have not said so 

() By whom, then 


\ 

A. have not said so—by any One. 

O78 {) Why did he refuse if he was not requested 4 
A. I said that Mr. Robinson made an effort to get money 


_— 

— 

— 
— 
— 
— 


from him to put into th | 

17 i an , +2 6 i. ce . | 2/7 oe { 
(). Wasn't there an effort made at that time at your of 
Mr. Hunt go Into the firm ?. 


: Detail 
ICe tO Nave 


(). And didn’t You so state not over three minutes ago, because 


he had ANS 


A. i ited se they made efforts to get money of him ;: borrow 
mon of ha im—loan the firm money. 


Q. Dia you so state ? 

A. That is what I meant to state, and that is what I did 

(). Didn’t I ask you to vlve an instance in which Mr. Hunt had 
refused to go into the firm as a partner, and you said there were 
several reser and the first one was at your ofhice at Lock port, 
and that he refused you and Mr. Robinson ? 

A. No: | ee he had retuse “] tO lend Money LO the firm, and he 
always refused, and said he hadn’t any to lend, but he would en- 
dorse. : 

Q. Didn’t you say you wanted him to go into the firm because he 
had means? 

A. No, sir; I did not mean to be understood in that way. 

Q. Didn’t I ask you what means? : 


() WI hen, if ever,did Mr. Hunt refuse to go into the firm as a 


). 
partner? 
A. I don’t know as he was ever asked to. 


3 
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Q. When did he ever refuse to go into the firm as a partner? 

A. I don’t know. 

Q. Didn’t you, on your redirect examination, say that Hunt al- 
ways refused to go into the firm, but said he would endorse for the 


r - i . } ' i *) 
U). lo a Very iarge extent, dla nN noe: 
\. He endorsed several notes; I don’t remember how much, hov 
A. ie enaorsed several notes gon t remember now much, dow 
marge al) AaAMOUNnt they were 
oe oe “oo | il aks 3 as a 
nl '% . x " ‘> ; "a & oh a ya" ? | “tT prc i ) 
(). Did Mr. Hunt ey er refuse to @oO Ito till parthersnip, Into the 
— — 
Trin ! 
| } . 3 ] _ 
\ CLOT) | KRLOV opp bE Yas Ve] cic i tO 
(). | ask vou if he ever refused? 
4 Tdo ae ee Sean aN PRS ee Tt I d + I , whet] 
Fx. GOl t KUOW as fe Was ever LNVIted to gon t KNOW Wwhethel 
] ti ,? } t | * 4 ’ 
ie Was O] Vas lot ; HeEVGSE AS! eeere 
. ea } .. oe SE 
(J na he ey Ci rCiUs% LV YU TLL? f ie partnership ‘% 
, a 


tas He Not repeatealy reused to go into the partnership‘ 
' . 


] a4 ; 
(Olt KIOW. 


(). What was the capital of that copartnership of Cunningham, 


"Soe nS epene .Y ee Rae fone sa AF Ti ER pre OP 
Mr. DUFFIELD: | oOvpjyect tO the question as immaterial and irrele- 
; ; | } | . Ly 1 
Vali and I give notice that I shall move to strike it Out 


, — . - aa seat ] > ae , " lf a = - ’ i | 
J. What portion was contributed by yoursell, or youl lirm, ¢ 
. ‘ +) 
Haines & Co. * 
[ | ! |, ? f + | *T tT I ] 
A. LOoink avout Lt) Puy ul Ae tere iq] 
Se 4 
() What did that CONSISt OF ¢ 
\. Consisted of mortgages and money 
(). How much of 1t mortgages ? 
A. 1 don’t kno | guess about $19,000. 
PE ms 4 oF ' . a ) 
SY ES (). How much of it money 
} % ee aes Se ae rs J isc ti] bala nes 
A. qont KNOW How muen money: “fuesS LHe aliahnce 


Q. Don’t you know? 

A. I ean’t tell without the books; I could not tell exactly. 
. id you contribute any money 
A. Yes. sr. 

(). Did you contribute $5,000 ? 

A Yes, SsIr, 

Mr. Durrietp: I give notice that if the examination is continued 
shall treal the answer of the witness as testimony civen Ol) behalf 


of the complainant on the ground tha is not proper cross-examl- 
. 


ws 


wert 


— 
— 


nation, and they make him their own witness. 
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Q. What, if anything, did Mr. Cunningham contribute to the 
capital stock of that copartnership ? 
A. I guess about the same amount. 
©. Didn’t he contribute more than that? 
A. I don’t know but what he might, 
@. Didn’t he contribute something like $42,000? 
A. Hen oh 
©. Don’t you know that he did ? 
A. didn | have charge of the book. Ka 
©. Don’t you know as a matter of fact he did? 
A. I don’t know: it was somewhere about that. 
@. Didn’t he contribute a mortgage of $42,000 % 
A. Not that I know of. 
(. Didn’t he contribute a mortgage of $35,000, with accrued in- 
terest, amounting to $42,000 ? 
is No, S]1 | 


c 

A. Not with ‘accrued interest, as you put it. 

't he contribute a mortgage of $35,000. witb accrued In- 
terest, the mortgage and acerued interest amounting to $42,000? 
out that, 1 guess. 


4 . . ‘ . r 4 : ‘ 4 >) 
hat mot! trace Was that 


\. I don’t know; that was his interest in the firm, I suppose. 


a, 
\~ 


“ir . 4 an ] : > } ‘ ] ‘ 
supposed it was a mortgage that Hunt held on those lands. 


4 . i < 
rit ee a Py . 9 : ML Are ‘ = x ; e 5 = ‘ ‘> SS 
‘y. i1ne Huntand Eschleman mortgage, so-called, was it Dot 
Ge ene . | 
tr ; ae ee Pen ' Sst}. 
( ) Did ntri hint, ,) rthyay . 4 + | + } ° P P ‘4 
’ 1d ne contripute anything except bnat mortgage ! 
} | - 2 : ° 
\ bijiiik i}¢ C Cj 
13 y 
W. What money ¢ 
A. Some money—notes. 


M4 \\ hat notes ¢ 
A. |! don’t know what thev were: JI don’t remember. 
ie amount ? 


(). Don’t you know tl 
No, sIr. 
By whom were they made? 
| don’t know. 
J. Were they not made by him and indorsed by Hunt? 
\. I don’t know whether they were or not. 
’ 1ey not indorsed by Hunt? 
A. I don’t know. 


(J. Have you seen the notes ? a 

A. I don’t think I have. 

Q. Was the capital stock put in at or about the time of the sign- 
ing of the Jan. 9th agreement ¢ 


A. About that time, I think. 
Q. Was it not at the time of the signing of the Jan. 9th agree- 


4 : ~ 
ment: 
A. No; I don’t think it was just that time. 


©. When was it? 
lt was made up previous to that and after, I think. 


-_— 


A. 


(). Wasn’t put in at the time Ol the 319N l} ue agreeme nt ¢ 

A. I don’t know whether it was or it might have been and 
it might not. | 

(). Who was present at the time of the drawing and signing of 
the copartnership articles ? 

A. H. M. Robinson was there and myself, and I think Mr. Hunt 
Was. 

(). Any one else? 

A. | don’t know whether there was or not 

(). Had the terms been fixed upon before you convened for thi 


GARRETT B. HUNT 


DAVID D. OLIVER. 


ET AL..VS. 


*) 


®. When was the mortgage put in ‘ 
I don’t know. 


purpose ot having the articles drawn ? 


A. 
(). 


Been talked | think. 
W here ? 

I don’t know where. 
low do you know, 
That is my impression 
With whom ? 

With the part ties that were interested. 

Talked with Mr. Hunt yourself and ke 


Over, 


then ? 
that they had been 


No. S}] by George as Rob ins SOTi, Cun ipg@ha 
Never had a conversation with Meck on thi 


No, sir. 


Tt « 
bal 


(). Had you no conversation at the time? 

A. No, sir; I think not. 

(). Did he not say anything with reference t 
ment before he signed them ?— 

A. I don’t remember that he did. 

(). Said nothing as to the terms? 

A. NO, sir. 

(). Did he deliver over the mortgage al tha 
ham’s contribution ? | 

A. No, sir; I don’t remember that the morte: 


W hat Robinson’s Col) 
stock ? . 

A. I think he said it was an 
Oliver: that he had already paid In 
inson, or Robinson and Oliver ; | a 


firm was. 


( ). ‘rer rere. J 


Was 


Investment 


the 


nS th 


‘that he 
firm ot 
y know what 


() 


“e 


Cy 


Inningham, 


Robinson, 


7 


> i 
Robinson ‘ 


and myself. 


time 


()]} 


Haines & Co. purchased the 


lk 7 | over. 


4 


» subject ? 
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as Cunnine- 


the 


l 
] 
tne 


had with D. 
ver and Rob- 


name ol 


ps ssed Ove] 


capital 


D. 


the 


Oliver 


which was In Mr. 


did they 


not ¢ 


pro} erty, 


Cunningham’s hands, 


I don’t remember 


that 


There never was any purchase n 


they did. 
rade of it? 
Was. 


I don’t remember that there 


How did they come into the possession of it, then ‘ 


Through mortgages. 
l’oreclosure of the mortgages? 
No, sir: 

How then—through mortgages? 
Claims on the property, I suppose. 


+) 


I don’t know that the mortgages were foreclosed. 
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How could they come into possession through the mortgages ? 


Y | don’t know how they. did it. | am sure. 


Q. If you don’t know how why did you say they came into the 
possession through mortgages ? 
A. [supposed so. | 
. Why did you suppose so? 
a don’t know any other way that they could have done it; I 
don’t know how: | didn’t have anything to do with the transaction 
at all; my business here was selling lumber. 
58] (). You know that they bought all the property ¢ 
A. Yes, sir. | 
J. You aged of their paying for it? 
\. Yes, sl 
). W hat did they pay for 1t? 
\. I don’t remember just the amount. 
J. You say you Site of their paying for it 
A. I don’t remember the amount. 
). Approximate the amount. 
A. Probably $40,000. 
). Whom did they pay ¢ 
A. They held mortgages against ay prope rtv. 
J. You said they paid for it. Whom did the y pay ? 
A. I don’t know, sir, whom they paid. 
). How do you know they paid? 
A. I supposed it was paid. 
Didn’t you state a moment ago that they did buy it and pay 
for it? ; 
A. I said I supposed they had paid for it 
Why did you suppose that? 
ie It is customary when people buy property to pay for 1 
They bought it and paid for it. Didn't you state a lit *y while 
ago “th ey did not buy it; they came into possession through mort- 
gages 9 
As] SUpPpPOSse they did. 
(). Would that be paying for it 
A. I sup — it would be paying some ont 
(). Would it be buying it? 
A. It would be paying for it 
(). Would it be buying it? 
A. I don’t know. 
Q. What did Mr. Hunt say about his willingness to purchase the 
property ¢ 
A. I don’t know what he sald ‘ 
(). Can’t you remember 
A. No, sir; I can’t. 
@. Did he say he was willing to turn out his mortgage for the 
property ¢ | oe 


v4 


- 


A. I don’t know what he said. 

Q. Do you remember what? 

A. No, sir. 

Q. Who purchased the property, Mr. Cunningham or the firm ? 
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A. I don’t know. 
(). Or Mr. Hunt? 
A. I don’t know who purchased it. 
®. You were cognizant of all the transactions of the firm, were 
you not? 
_& Ne. 
(). Were you not cognizant of those facts with reference to the ac- 
‘quisition of the property ? 
, A. No; not entirely SO. 
Q. Will you go on and state what you do know about it ? 
A. I don’t know anything about it. 
®. Don’t know anything about it? 
A. I don’t know how they came into possession of the property. 
(. How did you happen to get in there and put your capital into 
that institution and know nothing about it? 
A. Had a mortgage on the property. 
J. On what property ? 
A. Devil river property. 
(). Was that mortgage of yours ever foreclosed ? 
A. I don’t know. 
@. When did Mr. Cunningham ever come into possession of the 
$39,000 mortgage ? 
A. I don’t know. | 
Q. Was or was not Mr. Hunt a secret partner in that firm ? 
A. No, sir. 
582 (). He was not? 
A. No, sir; he was not. 
Q. What, if anything, had Mr. Eschleman to do with it? 
A. He had nothing to do with it. 
. Was he ever present during any of the conversations with ref- 
erence to the organization ? 
A. No, sir; I don’t remember that he was. 
Mr. Durrietp: When did you come here on this business ? 
A. I came here last evening. 
Q. Have vou been here ever since? 
A. Yes, sir. | 
(. On no other business? 
A. On no other. business. 
Mr. Hawes: I now request that Mr. Haines remain for cross-ex- 
amination until Mr. Russell is able to be here. 


(Signed) : CALVIN HAINES. 


ApiJAH Weston sworn for defendants. 
Examined by Mr. DUFFIELD: 
Q. What is your name, age, occupation, and where do you re- 
side? | 
A. Abijah Weston ; Painted Post, Steuben county, N. Y.; occupa- 
tion, lumberman. , : 
Q. Do you know the parties to this suit, or some of them? 
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A. I know Mr. Oliver; I don’t know the whole of them. 
@. Do you know Mr. Hunt? 

A. No, sir. 

) Mr. Cunningham ? 

A. I have met Mr. Cunningham. 

@. George Robinson, the young man? 
A. The younger Robinson. 

Q. How long have you known Mi Oliver ? 

A. I don’t know that I met him before this time 8 or 9 years ago. 
Q. Did you have some business negotiations with him at that 
time ? 

A. No, sir; no business. He came to my house to negotiate for 
the sale of this property. 

(. Devil river property ? 

\. Yes, sir. 
). Your house at Painted Post? 

A. Yes, si! 3 

Q. Did he bring or purport to bring to you any message from 
William F. Wheeler? 

A. He called upon Mr. W heeler first, I understood, and he sent 
him to me. 

Q. Is that what Oliver told you? 

A. Yes, sir. ey. 

What did Oliver tell you Wheeler said about his property ? 

A. Told me he thought it was good property and cheap ; that per- 
—_ I might like to frawges it. 

Do I understand that Oliver told you it was good a and 
Rie or that Wheeler said it is good property and cheap ? 

A. I understood it that Wheeler.said so; I might be mistaken in 
that—Mr. Oliver might have said that. This is some 9 or 10 years 
ago; it is almost out of my mind and I have no minutes. 

®. What did you do with reference to it 
| A. Said to him that I would meet W ‘ai here and we would 
see what we thought of it. 

Q. Did you meet him ? 

A. I did, sir. 

9. About what time? - 

A. My impression is the last of Oct., 1868 or ’69, I could not say 
which. 


( 


Whom did you see there in Buffalo at that time? 
583 A. I met the parties in the Mansion House—Mr. Oliver, Mr. 
Cunningham, Calvin Haines, and.I think Mr. Hunt was 
there, although I am not acquainted with Mr. Hunt. 
This is Mr. Hunt here? 
A. I think that is the gentleman. 
2. What was the proposition that Mr. Oliver made to you and 
Wheeler ? 
A. I don’t know that I know the amount that he wanted to sell 
for a certain amount, and that amount I have not got. 
Were any amount to come to him? | 
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A. I understood it so, that there was some of it to come to him. 

2. Was that-afterwards changed in any way? 

A. Yes. I did not see fit to talk very favorably about it, and 
then I think they proposed to sell it or get their claims out of it, 
and ens Oliver assented -to take that. 

Q. The final proposition to you was to take the property for the 
he that were on it? | 

A. Yes, sir. 

Anything said about releasing Mr. Oliver or you and Wheeler 
standing between him and the claims’? 

A. No, sir; not by me. 

Q. Or by them ? . 

A. I don’t recollect any such. 

Q. How did he understand you would take the property, subject 
to claims ? 

A. No, sir. ' 

\. lex plain how you were to do it. 

A. If I bought it I would buy it at a price, and it was to be 
cleared up in some way for the amount. : 

2. Did you accept the proposition ? 

A. No, sir. | 

(. Why not? 

A. I didn’t know enough about the property 
() You saw Mr. Wheeler when he came here 
A. Yes, sir. 

(). What did he say about the property ¢ 


+) 


Objected to as hearsay 

A. He said he didn’t know enough about the property to pur- 
sa at the price. 
Did you state to: Wheeler what Oliver had said to you he 


(). 
sald ? 
A. I don’t think I did; I don’t recollect. 
(). You say you remember the younger Robinson ? 
A. Yes, 


@. Did be inited any reluetance towards this sale ? 

A. Yes, sir; a little. I don’t know as any reluctance. He said 
that the property was going at the cost of these claims, why not let 
wae have it, or them ? 

. The other ‘gentlemen, however, were anxious to sell? 
A ner anxious to sell, [ thought. . | 
He was not so anxious? | 

r’ He was not so anxious. I think he said he had moved up | 

there, and he would like to continue the business. 


Cross-examined by Mr. OLIVER: ae N 


Q. If you bought the property did you understand you would 
have to carry money enough to cancel the claims on the property ? 

A. Yes, sir; a certain amount of money. I didn’t understand 
that I was to have anything to do with the claims. If I bought the 
property I was to have it at a price, and it could be applied any- 
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where, if they wished it. I didn’t propose to assume any respons!- 
bility. | 
Q. In buying that property did you understand that you were 
buying any personal prope rty { 


584 A. My impression is, not; M might have been mistaken, 
but ; think not. 
Q. Did I not remark to you that if you bought the property | 


would have scpencneme property saved myself? 
A. You did say something; there was something about your 
anxiety to have us have it instead of letting the other parties have 


it, I think, and perhaps that was the object; it is 8 or 9 years 


ago, and I have hardly thought of it since, only when I have met 
Mr. Oliver once in a while, and I might not be so clear; Mr. Cun- 
ningham found me away from home and I have no minutes or 
nothing to look at, but I shou ile | think that was the case. 


Cross-examined by Mr. Hawes: 


Q. Did George J. Robinson appear reluctant ? 
A. J think so. 

@. The principal reluctance to the sale of the property was that 
he had moved up there and fixed himself to go on hinuiliog this 
prope rty ! 

A. I[think] that is as I understood it; there was no other reluctance 
in that, I think, but he woul | waive that; he would not insist upon 
it. 

Mr. Durrienp: You mean he didn’t hanker after it? 

A. I think he. did a little; he would rather have it; he would 
not make any objections if the sale could be made. 

Mr. Hawes: At that time did you know of any trouble between 
Oliver and the mortgagees ? | 

A. No, sir. | 

@. Was anything said about being pressed by them ? 

A. He said that these claims were pressing; he had got an ex- 
tension of time to get this fixed up. 

(). Did he Say anything about being obliged to sell this in this 
way to cancel the ob ligati ions, or that they would be likely 
to take the property for it if they did not, and his object was to wipe 
them out? 

A. I could not say that, but I infer that to be the case. 


Examined by Mr. Durrietp: 


Do you know @ young man by the name of Thurber? 


} 
\. Henry Thurber, do you mean? 
I mean the Turber referred to by Mr. Oliver in his testimony. 


) 

>. 

A. There isa Henry Thurber that I am acquainted with. 

@. Did you send him up to Devil river to look at this property ? 
A. No, sir. 


@. Did you send any man by the name of Thurber up there to 
look at that property ? 
A. No, sIr. 
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Q. Did you tell any —by the name of Thurber to tell Wheeler that 
you had sent him up there to look at this property? 

A. No, sIr. : 

Q. I understood you that this property was offered to you on the 
same terms that the buffalo parties were to take it. 


Objected to as assuming that the witness has said something that 
he has not said. 


How 1s that ? 

A. I can’t give you the amount of the offer; I don’t have that in 
my mind, 

@. Do you remember whether there was any difference between 
the terms on which the Buffalo parties were to take the property and 
those on which you were to take it. 

A’ I suppose that their claims, whatever they footed up 
®. I mean with reference to the amount for which 1t was sold— 

the price that he pan Be 
585 A. They o ffered ake te somethi ing on some of their claims. 
(). Which one? 

A. I think Mr. Hunt offered to take off a little; I don’t know the 
amount; I see Mr. W bealet says $500; I could not say the amount; 
and I think Mr. Haines, in Buffalo there, offered less than the face 
of his claim. | 

Q. You don’t know the terms on which the Buffalo parties were 
to take it? 

A. No, sir. 

Q. You and Mr. Wheeler were pecuniarily able to have bought 
the property if you desired to, and to have paid for it at the time? 

A. If we had gone into it and paid on it we should have under- 
ti “ n to have earried it through. 

‘You hi . the responsibility LO Carry out the bargain? 

: Yes, sl : | 

®. You did not decline the. bargain because of want of ability to 
meet, 1f you thought it a eood one? 

A. I knew nothing about it; Mr. Wheeler did not know enough 
about it, and we wanted more time; their position was such they 
could not give us time; it was-late in the fall, and we declined hay- 
ing anything to do with it. 

(. Don’t you remem be r saying to Oliver, “ If you offer this to us 
on the same terms that the Buffalo parties are willing to pay, why 
not let them have it, for they are in there?” 

A. I did say that Mr. Robinson said, If you are not getting any 
more, why not let us have it. 

Q. The younger Robinson ? : 

A. The younger Robinson; there was no other there that I recol- 
lee t and I said so too; why noi? 


+) 


That was said to Mr. Oliver, I sup pose * 
rs In conversation with the parties. 
@. What did Mr. Oliver say to that, if anything ? 
A. He — rather we should have it. 
Q. Did he say why ? 
63—214 
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A. He did not say why. 

Mr. Oxrtver: Was it not on account of the personal property 

A. I did not so understand it then: this conversation was when 
we were all together. and there Was DO explanation about It. 
Mr. Hawes: Your principal reason for t — the property, you 
In’t had time to are tng ,and not because you 
a 


y 9 


say, was you ha 
did not consider it valuable e enough 
A. I could not tell anything about the value, not knowing. i 
Didn’t you learn it of f Mr. Wheeler. | 
A. His information was not good enough to buy at that price. 
(. What did he say in reference to his information, that he had 


not looked it over sufficient enough ? 


. That ne had not seen enough to warrant paying that price; so 


4 


bia »a tract and only two or three days upon it was not sufficient. 
(. You could not tell much about it in a day and a half’s time? 
A. No, sir; not 15,000 acres. 
@. You could not tell scarcely anything about it in a day and a a 
lalf ? 


A. If you struck in where it was heavy timber you could get a 
better impression; you might go a whole day and a half without 
seeing much, and you would get a poorer impression; I could not 

want to buy any such property on so small a time unless it 
086 was a very low price. 
Q. Do you say that you and Wheeler had the means then 
and there to ec lose the b: argain ? o 
A. We had nothing there; we came to talk over the matter. We 


came with no intention of buying, but to talk it over. Seeing the 
property being on it, if Mr. W Be Jer thought it was a bargain, we 


might have closed trade, but we had no money or means with us. 
@. Whether you had it at your command at that time, that 
amount of money, so that you could have clos d the bargain if you 


‘had seen fit to have done so? 
A. 4 — —— we had the whole amount at this time; we were he 
pretty well off then; had some money then; better off than-we are 
now. 
Examined by Mr. Durrreip 
@. How much were you worth then? 
A. I could not tell anything about that; my property was largely 
in real estate. 
@. What did you consider yourself worth then? e3 
A. Some folks might put one value on and some another and ] é 


another. 
Q. L asked you what you considered yourself worth? 
A. I never considered it as much as a great many. } 
(. How much did you think you were worth at that time? 
A. Well, I should not want to have taken a half a million for my 
prope ate 
@. About how much was Mr. Wheeler worth? 
A. I should think Mr. Wheeler was worth $150,000. 


& 
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Q. Would it not be possible in a day and half to ascertain that 
the property was not worth that sum of money, although it might 
not be possible to ascertain what its exact value was? 

A. Yes; that is what 1 say. You might strike very good leads, 
very heavy timber; you might see enough, or you might go and 
not see enough to come near that value. .It might take a great 
many days. | 3 

Q. If, as Mr. Wheeler says, they went over 25 miles in their ex- 
amination, might they not see enough to know that the property 
was not worth that sum of money, although they might not see 
enough to Know just what it was worth? 

A. Yes, sir: 15,000 aeres, that would be about — square miles. 
You could only eet one line through it. It would be very small in- 
formation that you got. | | 

Q. You don’t get my idea. In taking a diagonal line across the 
tract, might they not see enough? | 

A. Diagonally or straight, it would not make any difference. 

Q. Might they not see enough to know that the property would 
not be worth $115,000? 

A. I should not want to say that; that is too short atime. They 
might go and not see much; if it was very heavily timbered they 
could not go short of se eing timber. If there were portions not tim- 
bered, they might strike that lead, unless some men knew where the 
timber was, and could show: it exact tly. 

Q. How far is Painted Post from here? 
\. 151 miles by the Erie road. 
You came here solely to give your testimony in this case? 


N 
\. Yes, sir. 
(Signed) ABIJAH WESTON. 


o 


» 
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OLIVER 8S. BARton sworn for defendants. 

Examined by Mr. DUFFIELD: 

Q. What is your age, occupation, and where do you reside? 

A. I reside in Buffalo, and am an attorney-at-law; 28 years of age. 

@. Do you know the parties to this suit, or some of them? 

A. I know some of them—I think most of them. I know Cun- 
ningham, Haines, Ranney, and Hunt personally. I know Mr. Oh- 
ver slightly 

Q. In 1868 how were you emp loved in the fall? 

A. I was a law student in the office of Benjamin A. Williams. 

(). Also acting as his clerk, copying at his office for him ? 

A. Acting as his clerk ; the only clerk in his office. 


Q. Will you look at the paper marked exhibit P in case number 


1408 in this court, between Oliver, as complainant, and Hunt and 


others, as defendants; is that your signature as subscribing witness ? 


As 1 oe, mir. 

@. Did you see Mr. Cunningham sign? 

A. Yes, sir. 

@. Have you any recollection about his signing that? 


_— 
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A. I recollect I signed it. 
Q: Recollect anything that Cunningham said at the time or in 


*, 


connection with the signing of it* 
Objected to as incompetent and irrelevant. 


A. I cannot say that I do now. 

Q. Can you connect the date of the witnessing of that paper with 
any other event so as to locate it on the day that the : assignme nt was 
dated ? 

A. No, sir. 

Q. Look at Exhibit L in the same case. Are you subscribing wit- 
ness to that paper also ? 

‘A. Yes, sir. 

(. Is part of the agreement in your handwriting ? 

A. Yes, sir; it Is. 

Q. What part of it? 

A. The first four pages. 

Q. The last part in whose handwriting ‘ 

A‘ The last is in Mr. W ‘lias? | handwriting. 

@. Can you explain how that came about ? 

A. Williams drew a draft of this agreement, and he gave [it] to n 
tocopy. I could not finish it in time for the parties. They wanted it. 
I think Mr. Ranney wanted to go to Lockport; so Mr.Williams took 
the last part and said he would copy it. 

(). Was the part that he copied and you copied attached before 

signing ? 

A. Yes, sir; it was. 

. Whod id it? 

A. Mr. Wilhams. 

Will you look at the little paper or order attached to the 
agreement marked Exhibit M and state what you remember about 
that ? 

A. This agreement, after 1t was signed, Mr. Williams told me that 
nobody was to see it without the consent of the other parties by 
mutual consent, and Mr. Oliver came into aie order, and the pa- 
per was got for him. 
~ Q. Order signed by Cunningham ? 

A. Order signed by Mr. Cunningham. 

2. Who showed him the -papers ? 

ie got it for him out of the safe by direction of Mr.Williams. 
@. Did Oliver read it? 

\. He did. 

@. What. if anything, did he say during the reading of it, or 
just about that time? 

A. I don’t remember that he said anything. 
058 Q. Was Williams in the office then ? 

A. He was in the office when Mr. Oliver came in; he did 
not remain there all the time. 

Did Oliver make any expression or demenstration — sign of 
approval or disapproval when he read that? 
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Objécted to as incompetent and irrelevant, and as calling: upon 
the witness to remember for 9 years. 

A. No, sir; not that I remember. 

(. Do you remember any talk with Oliver at that interview about 
the agreement or any other subject ? 

Same objection. 

A. I remember some talk on spiritualism that Mr. Oliver had 
with me. | | 

Answer objected to and asked to be stricken out. 

(. Was that about the time you read ‘the paper ? 

A. No, it was not. It was on that same day he read the agree- 
ment and then left the office and then came back again; I can’t say 
how long exactly, but some time during the day he came back and 
brought a spiritualist paper with him,a Boston paper, and read 
to me one or two things from it. 

Q. Look at the paper, Exhibit S, same case above referred to. Is 
that your signature as a subscribing witness ? 
\. Subscribing witness as to David D. Oliver. 
). Where was that signed ? 

A. In Buffalo. 

J. Did you see Oliver sign it? 

\. Yes, sir. 

(). Where 9 

\. In the office of Mr. Williams. 

). That was executed at the day it bears date? 
A. Yes, sir: as far as I know. 

(). Before testifving this morning, did you look over your min- 
utes of your testimony in the former suit? 

A. I did. 

(). After having refreshed your recollection, how was your mem- 
OFY as to those points upon which you have testified ? 

A. It is good. 

Cross-examined by Mr. Russet: 

Q. Your attention has not been drawn to these circumstances in 
the interv: al ? 

A. No, sir; 1t has not. 

Q. Do you remember whether at the same time or on the day 
previous to the execution of exhibit LL, commonly termed the Buff: alo 
agreement, another agreement was drawn, which is Exhibit L, in 
ease number 1408, and which is here shown to you? Please say, if 
you know, whose handwriting it Is. 

A. That is Mr. Williams’ handwriting. 

Q. Will you please to look at the paper and see whether you re- 
member the circumstances of its execution ? 

A. I eant Say that I do. I don’t think I had any thing to do 
with this paper. It 1s drawn on drafting paper | 

Do you recognize the signature of Mr. Oliver? 


A. Yes, sir. 
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Q. In your opinion is it his signature? 
A. It 1s. 
Exhibtt N, in case 1408, offered in evidence. 


2. Do you know Garret B. Hunt? 

A. I do. 

Q. Was he present at the time of the preparation of the signing 
of Exhibit L, commonly termed the Buffalo agreement, at the time 
it was signed or at the time of the conference which preceded its 
preparation; was he in and out of the office at the time? 

A. I think he was, in the morning. | 
In the morning of the day it bears date? 

A. Yes, sir. 

589 Q. Was the paper in course of preparation in the morning ? 
A. Yes, sir; it was prepared the latter part of the morning. 

Q. Do you know Mr. Eschleman, the defendant ? 

| See's es, sir. 

Q. Was Eschleman in and out of the office during the prepara- 
tion of the agreement? 

A. I could not say as to him. 

@ Your recollection does not extend to the point whether he was 
there or whether he was not there? 

A. That is the point; there were four or five of them there. 

Q. There were four or five persons there ? 

A. Four or five in the morning when the m: itter came up. 

Q. Will you please enumerate the persons who were there during 
the conference which occurred at the time of the preparation of the 
Butfalo agreement ? 

A. My impression is that Mr. Ranney, Mr. Cunningliam, Mr. 
George J. Robinson, Mr. Oliver, and Mr. Hunt; that is my impres- 
sion now. | 

Q. There might have been others which you do not recollect, I 
suppose ? | 

A. There might have been, but I do not think the number ex- 
ceeded five. 

(). Do you remember how many days the matter was under dis- 
cussion ‘ | 

A. | won't be certain, it was so long Ago, but I think they came 
in in the afternoon, and the next morning they came in again. 

Q. Do you remember that Mr. Oliver was obliged to leave the 
city before the execution of the agreement and before it w: as fully 
reduced to writing ? 

A. My impression is that Mr. Oliver was here while it was being 
prepared before the execution ; it was executed in the afternoon ; 
before the execution he left, and Mr. George J. Robinson executed it. 

@. When he called and presented the order to which you have 
testified, in order to obtain a sight of the instrument, did he not 
say he was not acquainted with the contents, and desired to see it 
on that account? 


A. Not that I remember. 
(Signed) , O. F. BARTON. 
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Morrison W. Evans sworn and examined: 


Examined by Mr. DUFFIELD: 


Q. What is your age, business, and residence ? 


A. I shall be 56 years in Dee.; am engaged in the First National 
Bank of Lockport at present, and reside at Lockport. 
Do you know Mr. Oliver? 
A. I know him by sight. 
How long have you been acquainted with him? 
A. I think the f first time I saw him was in 1868 or ’69 at the 
Mansion House in the city of Buffalo 
Q. You know Calvin Haines ? 
A. I do. 
@. And Mr. Hunt? 
A. Yes, sir. 
Q. Do you know Mr. Eschleman ? 
‘A. I.don’t know that I know him; he has been pointed out to 
me several times. , 
«. Do you know the Devil river property, so called, that formerly 
be long ‘ed to Oliver? 


A. I do. 
O90 @. Did you have any negotiations looking towards the 
purchase by you of that property ? 
A. I did. 


Q. When and with whom? 
\. I think it was in the summer of 1868, Aug. or Sept., along with 
Calvin Haines; I went with him to look at the property. 

(. Who owned the property then? 

A. This man Oliver; so reported to me. : 

(. What was the proposition to you, and how were you to take 
the property ? 

Mr. Durrieip: I will connect the proposition with Mr. Oliver. 


QQ. On what terms was the proposition read to you? 

“A. The property was offered to me on certain conditions, to assume 
certain obligations. One was a mortgage, I think, in the hands of 
Mr. Hunt, and the other was a Wayne matter, I think, for putting 
in boilers or machinery into the mill; and there were certain other 
obligations, J] think, amounting to somewhere about $90,000, or 
about that. 

(). Was there a schedule of claims made up? 

A. There was a paper made out that Mr. Haines had called my 
attention to. | 

Q. Will you look at Exhibit L, at the bottom of the first page, and 
state whether the claims included in the proposition to you were 
the same as those mentioned there? 

A. I have no recollection of this $2,000 claim. 

Q. Is that the Hill claim? 

A. Yes, sir. 

(. How about the others? 

A. That is about as I understood it. There was one claim of Cal- 
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vin Haines and Ranney, and another claim the firm of E. & G. R. 
Haines held. I knew nothing about the claim of Hill. 
Q. Was there any money to be paid to Oliver? 


Objected to as incompetent and irrelevant. 

A. There was not. 

Q. State how that property was offered to you. 

Same objection. 

Q. Whether subject to claims, or whether you were to assume and 
pay and cancel these obligations? 

A. Subject to those claims. 

Q. Was there anything said about indemnifying or releasing Oli- 
ver from personal liability ? 

Objected to as incompetent, irrelevant, and leading. 


A. Not to my knowledge. | 

Q. What did you do with reference to those negotiations, as to 
whether you took the property ¢ 

Same objection. 7 

Q. Did you go to Ossineke? 

A. I did. 

(). What did you do there? 

A. I went hard two days looking the land over, in company one 
day with one of the mill hands who was with Oliver a number of 
times in the survey of it. Jf my memory serves me right, his name 
was Ellsworth. ‘That was the second day. I went on horseback. 

(). Well? 

A. On ieaving there I met aman at Saginaw, who was going to 
oo there, and did, in fact, go over the ground, and wrote me in re- 

gard to these lands, and from what I learned from him and 
O91 from my own observation I made up my mind not to pur- 
chase the land. 

Q. From what you learned from him and from your own obser- 
vation, were the lands, in your judgment, worth the amount at 
which they were offered ? 

Objected to as incompetent and irrelevant, and as calling for hear- 
say information. | : 

A. I did not find that they bore the reputation that is represented 
to me; hence I refused to make any more negotiations towards the 
purchase of them. | 
). The question was as to their value? 

A. I did not consider them worth that amount. 
2. When did you see Oliver after this? 

\. I did not see Oliver at that time, I think. 
(. Afterwards when, did you see him? 

\. I saw him in the city of Buffalo. 

(. About what time? 

A. It was quite late in the fall of 68 or ’69,I am not certain 
which. 
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Q. Where in Buffalo? 

A. I saw him at the Mansion House. 

@. Did you have a conversation with him? 

A. I did. 

Q. State it, 1f you please. : 

A. The substance of it was, 1 went there to see him about this 
property, and more with reference to Haines’ interest. From what 
[ learned he expected some man here to purchase that property. 

®. Do you remember his name? 

A. I think one of the parties wasfrom Batavia. Iam not certain 
but the name of one of then was Wheeler. It might not have 
been. ; 

(. What. did he say, anything further? 

A. He said he was hopeful of making a sale to those parties. 

(). In that conversation was anything said about your having 
been up there? . 

A. I think I told him I had been there? 

Q. Do you know anything about Calvin Haines having the refusal 
of that property at the time you went up there? 

Objected to as incompetent and irrelevant. 


A. That is what [ understood him to say, that he had the 
refusat of it, to negotiate for the property with me or any one else. 
Q. Was that Calvin Haines individually that had the refusal ? 

| wee €. wie 
(. Didn’t include his partner, Ranney, or any of those people? 
A. I don’t think it did. | 
®. How did the pine land look as you went over it? 


a 


Objected to because there 1s no evidence that Mr. Evans 1s a com- 
petent person to examine pine lands. 
A. There was but very little what was called white pine, mostly 
Norway; there was not much hemlock until you got back in. 
(). Was there much timber on it? 
A. There was considerable timber of different kinds, but not 
much white pine, as I could observe. 
@. How did the property compare to Haines’ representation as 
to what the property was? 
Same objection. 
A. It did not meet the expectations represented by Mr. 
Haines. 
oo2 (). He represented it better than you found it? 
A. Did not find it as well as he represented it. 
®. Was there any attempt on the part of Mr. Haines to sell you 
the property to get you to take these goods under this refusal ? 


Same objection. 


A. J am not so certain about that; he several times spoke to me 
about the negotiation. 
Q. Did he appear anxious to hold it or anxious to get rid of it? 
A. Anxious to get rid of it, as 1 thought. 
64—214 | 
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Q. Had you means enough at this time to make the purchase if 
you had desired to ? 

Objected to as irrelevant. 

A. I think I had. 

Q. Do you remember Calvin Haines buying into the property with 
George Robinson and Philip Ranney ? 

A. I understood so from Mr. Haines. 

Q. Subsequently to that did you have negotiations with or propo- 
sitions from Haines as to buying the property ? 

A. He has offered the property to me several times, or quite a 
number of times; I refused him on the ground that I could not see 
that there was any great value in them. 

®. How close an examination did you direct Johnson to make— 
how careful? | 3 

A. Directed him to go over the tract of land; I don’t recollect 
just how many days he spent there. : 

Q., What did you direct him to do? 

A. I directed him to go over the land and make an estimate of 
the white pine. 

Q. Such an estimate as you safely calculate on buying? 

A. Yes, sir. | | 

Q. And he reported to you ? 7 

A. He reported to me that it did not- come up to the standard as 
to representation. 


Testimony as to Johnson’s report objected to as incompetent and 

irrelevant. | | 
Cross-examined by Mr. RussELu: 

Q. How many years ago was that ? 

A. I think it was in 1868. 

Q. Has your attention been drawn to the transaction im the In- 
terval ? 

A. It may have at times. 

Q. Is your recollection clear on the subject after this lapse of 
[time] ? 

A. It is clear; I think it was a matter of considerable moment at 
the time; I went through and looked this land over, so that 1t struck 
me more forcible than any other transaction. 

Q. Did you regard yourself at that time as an expert in the exam- 
ination of pine lands. 

A. I don’t know as I can call myself an expert, but I know tim- 
ber when I go through it, I think. 

(. Had you had experience, and if so how much experience, in 
the examination of pine lands? 

A. I never had a great deal of experience in that line—experience 

in timber—still at the same time I think I should know a 
O99 pine tree 1f I should see it. 
Q. The business of land-looking and the examination of 
pine lands is regarded as a business in itself in Michigan ? 
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A. It is so considered ; still I would rather take my own observa- 
tion of any other man I ever saw. 

Q. You devoted only a part of two days.to the examination of the 
property ? 

= That is all. 

And one of those you were on horseback ? 
: Yes, sir. 
(. If you regarded yourself as competent to make the examina- 


tion, why did you send Mr. Johnson to examine it also ? 


A. Because he was considered an expert and had more time than 
I could give it. 7 

Is Mr. Johnson living, do you know ? 

A. I could not tell you whether he was living or not. 

Did you not abandon the project of purchasing the land on 
account of ifs becoming evident to you that 1t required a larger in- 
vestment than you thought proper to make? 

A. No,.sir. 

Q. You expected, did you not, [to] provide for the Cunninghan 
Hunt, and Eschleman mortgage, and pay it 1f you bought the 
property and the other liens upon it ? 

A. That was rather considered ; still at the same time I would 
not obligate myself to pay those mortgages unless I could pay it out 
yf the timber in some way. 

@. You did not expect at all that Oliver was going to pay those 
mortgages if you bought the property 

A. No; I did not. 

Q. What knowledge had you in regard to the competency of Mr. 
Johnson ? 

A. Only what was said to me that he was a competent man. 

(. Were you examined as a witness in the case in which Mr. 
Sanborn was a party, pending in the court at Detroit ? 

A. I think I was. 

Did you then testify, in substance, that you did not regard 
yourself as a competent man to examine pine lands or give an 
opinion concerning their value ? 

- [ don’t think the words were in substance that. 

). There were about 15,000 acres of land in this property ? 

About that, I think; I don’t think there was quite that. 

Can an expert examine more than from five to 700 acres In a 


A. It depends altogether how the timber is and how they can get 
through the land; I think in some places they might examine more 
than that. 

Q. How much of an impression upon tne examination of 15,000 
acres could you make, or did you make, in the two days you were 
there; how many acres did you examine? 

A. I could not tell you exactly ; I know I went back beyond what 
is called the school section; that, I think, was number 16. How 
many acres we went over I cannot tell you. There is one part that 
led off in a swamp like called the Wayne tract, I think that is the 
name of it, but I: did not get onto [it] very much. 
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Q. Did you examine, or could you examine, a 15th part of the 
property in the time that you spend there ? 

A. I should think most any person could; I know that we went 
over a great deal more than that; I must have gone over some seven 
or 8,000 acres of land; it might not have been all his land. 

@. What means had you of determining whether you were 
594 examining the Oliver lands or some one else’s lands? 
A. The only means was from the man that went with me. 

Q. Didn’t you examine lands at a place called Hubbard Lake? 

A. Didn’t get quite as far as Hubbard Lake. 

Q. Did you not testify, in case number 1408, that you did ex- 
amine lands at Hubbard Lake ? 

A. I don’t think I did. 

@. Your knowledge of whether you were examining Devil river 
property, so called, depended upon the statement of a man you had 
with you ? 

A. To a large extent. 

Q. Didn’t it entirely ? 

A. No, I think not; that I had a map of a portion of the lands | 
could get the sections; I went beyond lot number 16; I know that 
was claimed as a school tract, and beyond that was some land that 
belonged to these Oliver men. | 

Q. Were you sufficiently experienced in the business of examin- 
ing lands to locate upon the ground what you found upon the map? 

A. I think I did in some particular cases; I know I located some 
and got the corners of some from the map I had. 

Q. Are you willing to testify that you made anything like a proper, 


reliable, and trustwor’ unination of those lands? 
A. So far as to sati: wh belief in the matter I did; what | 
made myself and lear ..verwards from this man Jolinson. 


Q. Did you have any connection with the holders of those 90,000 
dollars of encumbrance with reference to whether or not they pro- 
pose -d to abate the claims against you in case of your purchase ? 

A. I think only with Hunt; he had the Jargest claim, I think. 

Q. What did Hunt say on the subject? 

A. I tried to negotiate with him at one time to see if he would 
make an abatement, a deduction; I found he would not make a 
deduction, but he would give me all the time I could ask if he made 
the purchase.. 

Q. He didn’t want his money, but said he would let it run as long 
as you wanted ? 

A. I think there might have been something about the interest ; 
I think he said he would want the interest kept up. 

Q. The principal could lie as long as you wished, or any pur- 
chaser; was not that the understanding? 

A. There was nothing definite; I have the option to take it at any 
time, or he would give me time on it; I am not very clear on that 
how. 

Q. So the understanding was that the matter should not be pushed 
very strongly ? 

A. It was optional with me to pay it off at any time. 
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Q. But Mr. Hunt distinctly stated to you that the principal could 
le to suit your convenience, or the convenience of any purchaser? 

A. I cannot say certainly about that, but I think from what [1] 
learned from him that the matter should not be pushed, at any rate 
for the time being. | 

Q. What had been your occupation for 10 years previous to going 
there ? 

A. I was engaged in the furniture business. 

‘@. Had you ever been engaged in the lumber business? 
O95 A. I was engaged in the lumber business; when I was at 
home on my father’s farm used to lumber winters. 

@. Had you ever conducted the lumber business, either the man- 
ufacture of lumber or the buying and selling of pine lands. 

A. No; I used to buy my lumber for the manufacture of fur- 
niture. 

@. But the extent of your practical acquaintance with the lumber 
business was limited to the purchase of lumber for the furniture 
business, was it not? 

A. Aside from years previous, I said I used to be engaged in the 
lumber business, more particularly in oak, not in pine, when this 
country was new. 

(). That business was of different character and conducted in a 
different manner from the present operations ? 

A. It might be conducted a little different; it 1s only different 


_kind of lumber, thatis all. As I remarked, | know a pine tree from 


most any kind of a tree, and know a little of its value. 

Q. You don’t regare that as constituting a qualification to the ob- 
servation of pine lands? | 

A. I should consider it a part of the business. 

Redirect: 

Q. This man from the mill that you speak of was a man from 
Oliver’s mill ? 

A. He was. 

(). He was acquainted with the property ? 

A. He said he went over it several times; in a survey of it, he 
told me. | 

Q. You spoke about talking with Hunt, more particularly about 
the encumbrance. Do you remember any talk about a reduction of 
the amount due on the E.and G. R. Haines mortgage if you bought ¢ 

A. There was one of those mortgages that they were going to 
make an abatement on. 

©. How much, do you recollect ? 

A. My impression is now something like 40 or 50 per cent. 

(). Can you state which one ? 

A. I think it is the firm that lives in the city here, E. and G. R. 
Haines. | 


(Signed) — M. W. EVANS. 
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Q. How did you couduet this examination, and where ? 


Objected to as incompetent and irrelevant. 
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HOMAS C. Boynton sworn for defendants : 


Examined by Mr. DUFFIELD: 


What is your name, age, and occupation, and where do you 
reside ? 
A. Thomas C. Boynton; age, 58; accountant and merchant ; 
Lockport, N.Y. 
. Do you know Henry 8. Cunningham, George J. Robinson, and 
Calvin meneet aren 
A. Yes, si 
Q. How ee have you known them? 
| A. Some 15 vears and upwards. 
(. Did you know a firm of Cunningham, Haines & Co.? 
A. Yes, sir. 
) @. Did you ever do any work for them? 
A. Yes, sir. 
Q. What = 1 of work ? 
A. An examination of certain books and records that were pre- 
sented to me at their office, this city. 
Q. What kind of books? Their regular books of account in their 
business ? 
A. Yes, sir. 
When was that examination ? 
A. Commenced in Dee., 1874. 
@. Have you any way of fixing that date? George Robinson 
swears to an examination going on in Jan., 1874. Have you any 
way of fixing the date as you give it? 


I have a memorandum in an old diary of the days that 
[ visited Buffalo for the purpose of making that examination. 
Have you refreshed your recollection by that diary ? 


| 


Ye iS. S]] 

Is that the diary you have in your hand ? 

Yes, sir. 

. Refresh your recollection from that diary, and state, if you 


ple ease, when you began that examination ?' 


The first day of Dec., 1874. The 5th of Dee. was Saturday, 


and I left Buffalo and came up the Sertoli morning. 


Q. You proceed until what day without interruption ? 
4 Without inte rruption until the morning of the Sth. 
What occurred that morning; what did you find out that morn- 

ing ° : 

A. 1 was summoned back to Lockport that morning. 

Q. ‘That was the interruption of Sunday ? 

A. Yes, sir. 

Q. Never mind Sunday. I mean any other interruption than a 
holy one? 

A. There was no interruption, with the exception of that one day, 


Oth. 
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A. In the office of Cunningham, Haines & Co., in this city, and 
in the usual manner that accountants look over books and records 
of a business. | 

Q. You have all the books out—ledger, journal, &c., on the desk? 

A. Yes, sir. , ane : 

Were the partners there? 

A. Not continuously. 

(). Off and on, I mean? 

A. All but Ranney. 

Q. Was George Robinson there off and on? 

A. Yes, sir. | 

Q. Was ‘he there continuously ? 

A. No, sir. 

’ Did he assist you at work on these books ¢ 

He did. 


S Did you consult with him with reference to matters arising in 


the course of your examination ? 
A. J did. 
Q. At night, did you continue these examinations also? 
A. I did several nights. 


(. In such cases, did you take away any books from the office, 
and, if SO, what book ? 

A. I did not take the books on every occasion, but I think I ear- 
ried up the ledger and one of the journals. 

Q. Up where? 

A. Up at Cunningham’s house. 

@. Brought them back in the morning? 

A. a 

Q. On the 19th of. Dee., you say your examination was _ inter- 
rupted. 

A. No, I didn’t state that day as the day it was interrupted. 

@. What day was it interrupted ? 

A. To the best of my recollection the interruption occurred on 
the night between the 17th and 18th. 

®. What was the reason that you could not go on? 

bjected to as incompetent and irrelevant. 

A. On the morning of whatever date it was on, coming down to 
the office, most all of the books and papers of both firms, Cunning- 
ham, Haines & Co., and Cunningham, Robinson, Haines & Co., 
part of whose books Thad had in ch: arge al the time, and large files 
and packages of vouchers that were In the cupboard had been ab- 


A 
stracted during the night and were gone. 
* Q. Had disappeared ' ? 
‘ A. Yes, sir. 
OUT @. Had George J. Robinson disappeared, too? 


Objected to as incompetent and irrelevant. 


Q. Did you see George J. Robinson that day? 
A. I did not. 

Q. The next ait 
A. No, sir. 
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Or 
— 
bSD 


Q. The next day after? 

A. Not for more than a month. 

Q. At this time, I understand you, the examination had not been 
completed ? | 

A. No, sir. 

Q. During the course of that examination, did you apply to the 
partners, and among them George J. Robinson, for data and informa- 
tion? 

A. Yes, sir; and you might add one other word to it—explana- 
tion. 

@. At the time these books were taken away, were you awaiting 
the furnishing of any information from George J. Robinson? 

A. Yes, sir. 


Q. Did he know that you were awaiting that? 
Objected to as incompetent. 


A. I think he did; I could not say whether his perceptions real- 
ized my inquiry or not. 

@. Had you inquired ? 

A. Yes, sir. 

@. And he had not given it to you? 

A. He [had] not given it to me. 

(. George Robinson said “I think while Boynton was engaged in 
investigating those books a large portion of the time you had them 
at Cunningham’s house.” He also said that the examination was 
completed at the time .they took the books, and that he bases his 
recollection of that fact upon the fact that while Boynton was look- 
ing over those books, a large portion of the time he had them away 
from the office, and when he took them—that is, George Robinson— 
he thinks they were all at the office. Is that true? 

A. That all the bocks were at the office? 

Q. The whole question—that while you were engaged in looking at 
the books you had them a large portion of the tiine away from the 
office, and that when he took the books away they were all at the 
office? 

A. Not as a whole; it is not so. 

(). Is it so of a half; and, if so, what half? 7 

A. It is true that on different occasions I have, taken one, or per- 
haps two or three, of the 15 or 20 books to Cunningham’s house for 
the purpose of continuing my work while my mind was concen- 
trated on it during the evening, and that they were brought back in 
the morning, and that on the night he took them away I think he 
did get them all, or nearly all. .I don’t remember that I had any 
that night. I had with me some papers—abstracts that I had made 
from the books, a1id a few papers that were in those files from which 
I wanted to continue my computation; those papers I have retained 
to this day. 

Q. Can you recollect whether you saw George Robinson the day 
before the day on which you discovered that the books were gone? 

A. Not distinctly. I have a vague recollection that I saw him on 


ad 
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the morning of the Wednesday or Thursday,.on the night of which 
the books were taken, I am not at all positive. 
@. You say he took away all the papers and vouchers; can you 
state what books he took away—what books were gone? 
A. There were, I think, two ledgers, two journals, and a cash-book, 
the prominent books that were known to me as the Ossineke 
OS books, representing Cunningham, Robinson, Haines & Co., 
ets there were a ledger, two journals and a waste-book— 
quite a pile of books, and a bill-book. I don’t know that I can re- 
call them all. [ think an order-book and a shipment-book that 
represented the business of Cunningham, Haines & Co.; and then 


there was almost an entire set of all the office records that were 
known as i] baie pak copra books. 
@. Those were all gone, too ? 
ah : | ee eee 
A. Took Sina he there was a little recess or cupboard 
dice ; + ae , ae in: 
that was used fo1 storing these voucners, Wc., 1D ; that was full of 
papers ; be must have taken a trunk full of them. 
4 _ } : } . ha. 
(). Where were those books kept al night Ol CiOSING the othee, as 


a custon : 
A. It was the cus tom to keep the most valuable ones in the safe 

and the others on shelves and . or under the desk. 

Was rage re i let Lte -book LOTLE 


(). ? 

A. I dor recollect if a Se as to that. 

Q. W aaa you remember the letter book if you saw it? 

A. That did not come particularly under my charge. 

Q. I don’t know but what you might have reference to it in your 


examination and might recognize it; see if you can. 

A. i don’t recall 3 

Q. I suppose you could not very well continue the examination 
after these books were cone ? | 

A. No, sir; not until they were returned, or a portion of them. 

How full an examination have you made of the books up to 
the time of this interruption ; had you got off a balance sheet ? 

A. That was my first attempt; I did not succeed in getting a cor- 
rect balance sheet. 

Q. Have you with you your memoranda made from those books 
at the time ? 

A. Yes, sir. 

@. Can you produce it? 

The memoranda referred to and the contents objected to, be- the 
books are shown not to be lost, but to bein the possession of the 
witness and defendant, George J. Robinson. 

Mr. Durrieip: I do not propose to offer the memoranda in evi- 
dence, but only to question the witness as to the result of his exam- 
Ination., 


@. I wish from that-memoranda you would tell me, if you can 


refresh your recollection by the memoranda, how much money had 
been sent from Buffalo to Ossineke—the aggregate amount in money 
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Q. The next day after? 
A. Not for more than a month. 
Q. At this time, I understand you, the examination had not been 
completed ? 
~ No, sir. 
During the course of that examination, did you apply to the 
ps ee and among them George J. Robinson, for data and informa- 


tion? 


A. Yes, sir; and you might add one other word to it—explana- 
tion. | 

Q. At the time these books were taken away, were you awaiting 
the furnishing of any information from George J. Robinson? 

A. Yes, sir. 

Q. Did he know that you were awaiting that? 


Objected to as incompetent. 


A. I think he did; I could not say whether his perceptions real- 
ized my inquiry or not. | 

Q. Had you inquired ? 

A. Yes, sir. 

@. And he had not given it to you? 

A. He [had] not given it to me. 

©. George Robinson said “I think while Boynton was engaged in 
investigating those books a large portion of the time you had them 
at Cunningham’s house.” He also said that the examination was 
completed at the time they took the books, and that he bases his 
recollection of that fact upon the fact that while Boynton was look- 
ing over those books, a large portion of the time he had them away 
from the office, and when he “— them—that is, George Robinson— 
he -_ we they were all at the office. Is that true? 

. That all the bocks were at the office? 

= The whole question—that while you were engaged in looking at 
the books you had them a large portion of the tiie away from the 
office, and that when he took the books away they were all at the 
office? ! 

A. Not as a whole; it is not so. 

(). Is it so of a half; and, 1f so, what half? 

A. It is true that on different occasions I have taken one, or per- 
haps two or three, of the 15 or 20 books to Cunningham’s house for 
the purpose of continuing my work while my mind was concen- 
trated on it during the evening, and that they were brought back in 
the morning, and that on the night he took them away I think he 
did get them all, or nearly all. I don’t remember that I had any 
that “night. I had with me some papers—abstracts that I had made 
from the books, and a few papers that were in those files from which 
I wanted to continue my computation; those papers I have retained 
to this day. 

Q. Can you recollect whether you saw George Robinson the day 
before the day on which you discovered that the books were gone? 

A. Not distinctly. I have a vague recollection that I saw him on 
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the morning of the Wednesday or Thursday, on the night of which 
the books were taken, I am not at all positive. 
'Q. You say he took away all the papers and vouchers; can you 
state what books he took away—what books were gone? 
A. There were, I think, two ledgers, two journals, and a cash-book, 
the prominent books that were known to me as the Ossineke 
598 books, representing Cunningham, Robinson, Haines & Co., 
and there were a ledger, two journals and a waste-book— 
quite a pile of books, and a bill-book. I don’t know that I can re- 
call them all. I think an order-book and a shipment-book that 
represented the business of Cunningham, Haines & Co.; and then 
there was almost an entire set of all the office records that were 
known as II. 8S. Cunni 
(). Those were all gone, 
A. Took the whole ecaboodle; there was a little recess or cupboard 
o these vouchers, &e., in; that was full of 
papers ; he must have taken a trunk full of them. 
Where were those books kept at night on closing the office, as 


a ae a 
HNPvavu S VDOOKS. 


*} 
too i 


that was used for SLOTING 


_—— 


ustom ¢ 
A. It was the custom to keep the most valuable ones in the safe 
and the others on’shelves and on or under. the desk. 

(). Was there a letter-book gone? 
A. I don’t recollect particularly as to that. 

(J. Would you remember the letter book if you saw it ? 

A. That did not come particularly under my charge. 

Q. I don’t know but what you might have reference to it in your 
examination and might recognize it; see if you can. 

A. I don’t recall it. 

(. I suppose you could not very well continue the examination 
after these books were gune ? 

A. No, sir; not until they were returned, or a portion of them. 

Q. How full an examination have you made of the books up to 
the time of this interruption ; had you got off a balance sheet ? 

A. That was my first attempt; I did not succeed in getting a cor- 
rect balance sheet. | 
(). Have you with you your memoranda made from those books 
at the time ? 

A. Yes, sir. 

@. Can you produce it? 

The memoranda referred to and the contents objected to, be- the 
books are shown not to be lost, but to be in the possession of the 
witness and defendant, George J. Robinson. 


Mr. Durrretp: I do not propose to offer the memoranda in evi- 
dence, but only to question the witness as to the result of his exam- 
ination. 


®. I wish: from that memoranda you would tell me, if you can 


¢ . 


refresh your recollection by the memoranda, how much money had 
been sent from Buffalo to Ossineke—the aggregate amount in money 


Oxo 


65—214 


7 ai PER PER neuer intense mira sa — 
LET : 5 a mE ai he nian ak we Sats oe nee eae ee ee ys 


EO i I is ie i le aes Nek Be Renae TS OE ee ee Ir aes ~: 
, ha / Fey SR ne mais < ; brs aie F ; . t Rrrentets ioe Ba ei Sac EN TS ha is ks 
< : Pathe ya 


rand. ibe s . 
Th AN nin ei et cla hes ab cts h + ys 
‘ - sacauhietiocmierda tone ee ~ 


514 GARRETT B. HUNT ET ~ VS. DAVID D. OLIVER. 


/ 
that had been sent from Buffalq to Ossineke—by the firm of Cun- 
ningham, Haines & Co. during tlhe time covered by those books. 

Objected to, because the matter enquired of in question can be 
proved only by the production of the books themselves. 

Mr. Durrietp: I will state that I am unable to produce the 
books, because the defendant Robinson, as the defendants now be- 
lieve, in collusion with complainant Oliver, prevents our obtaining 
the books. 


Mr. Russeti: It is also objected to for the reason that no dili- 


gence is shown of an endeavor to obtain the books themselves from 
the witness and defendant Robinson. 

A. Do you mean the aggregate amount from the commencement 
of their business up to when ? 

As far as you got—as far down as you brought your 
599 investigation. 
A. $285,000 and upwards. 

How much eredit had the Ossineke branch for lumber and 
other property sent to Cunningham, Haines & Co. as against that 
account—the aggregate amount ? 

A. Up to that date, $240,559.98. 

Q. The difference is what ? 

A. $44,462.89. 

Q@. Can you tell us what date th: at 1s? 

A. My memoranda shows from the 23rd of March, 1869, up to 
and including Oct. 29th, 1874; there are additions made on both 
sides after the books were once placed in my possession. 

®. I understand that prior to your examination, for some time 
prior, the firm here were not in active business with the Ossineke 
branch, were they; that the Ossineke branch did not make ship- 
ments; what I want to get at is whether this date was a date sub- 
sequent to all transactions of actual shipments of lumber between 
the Ossineke branch and the Buffalo branch ? : 

A. No, sir; that date is not late enough to cover all of them. 

Did you afterwards get those later shipments? 

A. Yes, sir. 

How did that change the account ? 

A. Up to the final date, where I have got the changes made, it 
brings it up to Feb. 5th, 75; there was $46,416.13 added to the 
debit of the Ossineke office, making the entire aggregate $331,489, 
the total of advances; in the meantime there had been added to 
the credit, including stumpage sales to Merick and others, suffi- 
—_ to make the ag eregate footings of the credit side $13,249.91. 

The difference is what ? 

r $18,239.09. 

Q. You say, including the stumpage a to Merick, Fowler, 
and Lyon; in whose handwriting was the e ntry f that credit on the 
books here ? 

A. My recollection is that it is in Geo. J. Robinson’s handwriting. 

Q. Was it made at the time in the ordinary course of business 1n 
which it should have been made? 


nouns 4- ’ 


OOO or otherwise . | ean only o1ve you an answer by 
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A. It was not made in the order of dates. 
(). Considerable difference, discrepancy ? 

A. My belief is that it was made as a matter of necessity in set- 
thing questions that I had asked; that is it, got on the regular books 
1) COlMse quence of my pressing « }U lestions 

(. If you can state from the date of the entry whether it was made 
a considerable time subsequent to the time or should have been made 
in the regular course of business. 

A. My recollection is solely based upon this point, that it is made 
at a later date in the journ: al under dates that were purporting to 
have been made in Noy. or early in Dee., made on one of those pages 
as to the dates when it actually occurred. 

(). You say you were sae ole to get a balance sheet on account of 
a discre _ y in the entri 

A. Yes, sl : 

@. I ask net if your examination of the books in what account 
that discrepancy was in your judgment? 

A. In my opinion it would probably occur in what accountants 
term auxiliary accounts. : 

(. Give it some English nam« 

A. Such accounts as bills payable and bills receivable, accounts 
with one’s own vouchers. 

(). The account of the Ossineke branch 
A. T-can’t tell you, my dear sir, whether any item could have been 

found by patent and continuous examination on that account 
o illustration 
by what I did find. 

Q. I will ask you whether in your judgment from that exami- 
nation that discrepancy arose from matters aceidental or ‘as en- 
tries designedly made, or designedly omitted to be made? 

Ybjected to as incompetent and irrelevant and as raising collat- 
eral issue, 


A. It is an easy matter to pass a judgment on it in advance; such 
a thing might have been mere carelessness and clerical error. 

©. lonly ask you your judgment; if you can't say so, say you can't. 

A. I should not like to convict any man on ex parte evidence. 

Q. If you have an opinion based upon that examination it Is 
proper for you to state it. 

A, My opinion is that there were some sup —— entries or mis- 

stated entries to produce that state of things, but I am open to evi- 
de nee of ip own senses to the contrary w ith oreat pleasure. 

Q. Did any of the partners of George J. Robinson exhibit any 
reluctant or backwardness in furnishing you with such information 
as was desired from them ? 

Objected to as erossly incompetent and irrelevant. 


Q. I understood you to have stated that you asked George J. 
Robinson for certain information prior to the disappearance of these 


books’? | 
A. Yes; some evidence is furnished in writing and orally; some 
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evidence, his answer, was he did not know; my response was. You 
ought to know. 

@. Was it coneerning matters which he should have known 
about ? 

A. That was my judgment; he should have known about it as a 
business man. | 

@. Did any of the partners, other than George J. Robinson, ex- 
hibit any reluctance or backwardness in furnishing you information 
which you desired from them ? 


A. No, sir. | | ‘ 
Cross-examined: 


Q. What was the general object of this examination which you 


4 e 


were conducting ? 


A. My business — as an accountant and an adjuster of accounts ; | 
Was asked to look over those books: the partner did not ASs1gn any : 
particular reason for their investigation ; it is frequent with busi- 
ness men as it Is among pine lands that they should be relooked. a | 
@. What partners made the request of you or employed you to 
make the examination. | 
A. Mr. Cunningham first made the request and afterwards Mr. 
Haines spoke of it in my room; his was in reference to the time | 
commenced, and Mr. Ranney, all three had ‘various conversations 
in reference to it. | | 
(. Can you state whether the examination was made with refer- pane 


ence to winding up and closing the business of the firm ? 

A. I can only state by inference; I supposed it was a preliminary 
examination with reference toa final closing when they could reach 
such a point, when they could do so. | 

@. Can you state whether the examination was had _ before or 
after the filing of the bill in the supreme court of Buffalo to wind 
up the affairs of the copartnership ? 

A. No, sir. : 

®. Have you become aware of the fact that a bill was filed 
60] to that purpose—a bill in chancery ¢ 

A. I don’t know that I have. I don’t recognize it by that 
description. I have been aware of suits in progress from hearsay. 

(). Can you state in the schedule from which you have testified 
what was the gross amount of proceeds of sales at the yard con- 
ducted by the Buffalo branch. ealled Cunningham, Llaines WN Co., 
during the timecovered by the remittances from Buffalo to Ossineke, 
and the shipments from Ossineke to Buffalo? 

A. I cannot. : 

. Was itnota part of your business to ascertai 
of those proceeds of sales ? 

A. It was not specifically required of me nor would it necessarily 
come in. They are all included in this gross credit to the Ossineke 
othce. The distinction between that one souree of incom: and other 
sources Was not required by the examination. 
®. You have given the amount of advances, as you ‘crm it, made 
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and Co. at Ossineke. Those advances, | suppose, were only a part 
of the proceeds of sales at the yard of Cunningham, Haines & Co. 
in Buffalo; is that so? 

A. I should not phrase it in that way at all. This gross amount 
is made up of different items of value. It became necessary to 
debit to the Ossineke office the payments of their drafts. Of course 
they were remitted in currency or the charges for freight, they being 
under the custom adopted compelled to deliver their lumber manu- 
factured at Buffalo. | 

(. From what source were the moneys derived which were ad- 
vanced by the Buffalo concern to the Ossineke concern ? 

A. That I ean only answer very generally. Not altogether from 
the sales at the Buffalo yard, that was very evident, but largely from 
loans, bank and private loans, on the credit of the company, I sup- 
pose. That would not be a part of the business that I would be 
called upon to investigate. 

(. Was it not part of the business that you were called upon to 
Investigate to ascertain the TOSS proceeds of the sales of the Buffalo 
yards ? 

A. Perhaps it should have been had the examination been entirely 
complete, but we never did complete it entirely. 

@. Did you enter upon the examination of that portion of the 
business, namely, the finding out of the amount of the gross sales 
or the amount of the profits of the yard at Buffalo ? 

A. Not specifically. | | 

(). Are you able to state what the gross proceeds of the manufact- 
ure and sale at the yard at Buffalo were during the time covered 
by the remittances of advances that you have testified to by the 
Buttalo coneern to the Ossineke coneern ? 

A. J don’t think I can from any memoranda | have here. 

@. Have you any entry or memoranda anywhere other than here 
which will enable you to answer. 

A. There is a sheet of paper in Mr. Robinson’s handwriting where 
‘TI asked him to furnish me what lumber had come in during 1874 
from the Ossineke office. : 

(). This question is addressed to the amount of proceeds of the 
Bufialo yard? 

A. Your question covers the whole time. I have no memoranda. 
It can only be got by a consultation of the Buttalo office 


ledger. 


602 ®. In arriving at the general result of the whole business 
of the Buffalo and Ossineke concern it would be obviously 
hecessary, would it not, to ascertain the amount of the proceeds of 


the sales at the Buffalo yard ? | 
A. Not necessarily ; no, sir; it would be 1f your point of inquiry 
t 
4 


} 
hen it would be 


was to ascertain the actual profits of the business ; 
necessary ; but in adjusting the account between the partners, or ad- 
justing accounts between them and other creditors, that actual sum 
is not necessary. 

@. You understand, do you not, that the firm of Cunningham, 


Haines & Co., in Butfalo, and the firm of Cunningham, Robinson, 
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Haines & Co., at Ossineke, were one and the same, the different names 


being employed simply for the convenience of the business? 
A. Yes, sir. , 
. Q. That is the fact, 1s it not‘ ? 
A. That is the fact, so far as I know. 
Q. The grand result of the production of the lands known as the 
Devil river property, ope rated by the Ossineke firm, could not be 
known until the proceeds of the sales of manufactured timber at the 
yard in Buffalo to be ascertained, could it? 
A. Not only that, but the valuation of the remainders and inven- 
property remaining, before you could find out their 


tory, the real 
standing. 

©. And that grand result never was reached ? 

A. Never was reached, so far as I know. 

Q. Was it in contemplation to reach that result before your ex- 
amination should be ended, and would you have it reach that result 
if the books had not been removed ? 

A. The final valuation, the inventory of the real estate, anything wy 
of that kind, that is presupposing that all parties intended to have 
if done. 

Q. The real estate, ete., belonging to the company and inventoried | 
would be necessary to be made, as Vou understood 1 

A. I know nothing further about it than that there was an account 
on the Ossineke books—so much real estate—certain figures attached 
to that account; I suppose it meant fee simple; whether it did or é 
did not I never learned. 

(). You cannot, then, tell us what the 
concern were and what the profits of the 

A. I eannot. 


(. Did you run across an account exhibiting those sales or those 


ss sales of the Buffalo 
alo econeern were ? 


Le 
Bu 


). 
profits | 
A. There is an account on the Buffalo books from year to vear 
stvled lumber account, which is charged with expenses and credited 
& -y : nee 
_ sales of lumber. | 
-Isthe book containing that account one of the books which was 
HPs f . 
A. Yes, sir. 
Q. Is the schedule from which you have testified here to-day as 
having been prepared by you from the books an original schedule 
prepared by you from the books, or a copy of the original ? 
A. 
9 as 


It is an original. 

J. Did you formerly testify at Detroit in some litigation ‘ 
A. Yes, SIP. o- 
Did you produce a duplicate of this schedule there? 


) ! 
oe i 
A. I think not; I gavethe original. I kept aduplicate of a paper 


of another kind. 
603 Q. What did you nominate the paper which you had then 
in your hands aa a ih r here? 
A. This i is the memoranda of the “Ossine ke office account on the 
Buffalo ledger. I have gotasimilar account reversing the positions, 
the Ossineke office account with Buffalo, but it does not cover as 


a 


“v 
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much ground as that, because Mr. Robinson would not permit me 
to have the books until I had completed it. 
Redirect 

Q. If Ll understand, upon the books of Cunningham, Haines and 
Co. ; the Buffalo books and account was kept under some name or 
other with aig ssineke brane ‘h, as 1t not? 

A. Yes, sl 

(). That Eieaaa was credited with t 
ber ship ped from cig to Buffalo? 

A. I can’t testify as to the value. 

( It was eee soe th the valu 
And was debited with the expense of freight. 

Q. very expense that was properly chargable to the Ossineke 
ofhice ? 
| A.] ——. 
(). Was that aecount with the ¢ ssineke office kept upon the books 
in the: same manner and method as though the Ossineke office was a 
different individual from the firm ? 

A. It was. 

(). Would it not, therefore, be immaterial what profits the Buffaio 
firm may have made in determining or settling or -adjusting the 
Ossineke branch of the account? 


A. Entirely. 


Oe 


market value of all lum- 


———y 
od 


a. 
« 
\ 


Reeross: 


(. How could that be if mer were the same concern ? 


A. He says in making up the africa as between the parties, 
it would make no difference the manner in which you keep a 
cash ace — as to whetherit is a matter of profit Or loss except there 
is an actual increase or decrease of real means; this was not an 
actual inerease or decrease; 1t 1s not a tes that is ae 


anything ; it is simply a sip record of the interchange of values 
between two partners of = same firm or between all the partners in 


| 


one locality or all the partners in another locality. 

Mr. DUFFIELD: You mean a record supposed LO he reliable 

A. Yes, si 

(). Your examination was not conducted at all with reference to 
ascertaining whether or not the Ope ratl ions of the econeern for aserles 
of Vyears had resulted in a }1 rofit Or a loss. 

A. That would eventually: follow the final completion of this 
thing, but it was not to ascertain whether any one year’s business 
had been successful, or whether the aggregate was successful, as | 
know of. 

Q. Everything could have been made out of a pale ot mga’ 
tion or a perfect compilation of all the accounts of an body’s busi- 
ness; when you once get that you have your foundati ion laid for dis- 
covering your profits and your losses and the participants in either 
or both: 


[A] 


er ee, TORS SE fos Ta? 
oa as aeons ba RT Bea a oo WE PE ge SIE iE ye RAR ge By, ss pee ~ rE eta Te 
: # ie ri Pe Care eek : oa > f : 
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And you were only engaged in preparing the foundation and 
did not complete it ? 
A. Did not complete it. | 
Q. So that you can’t tell us the grand result of the operations of 


the several years secceeding the acquisition of the Ossineke property 
by this firm. 
604 A. I can tell you the result, I think, absolutely—bankrupt. 
@. Do you mean to.say that you have that from any figures 
which you can show here ? r 
A. Oh, yes; always subject to variation of whatever value that 
land has of itself; that I know nothing about; but the negotiable q 
portable means are not nearly enough to pay the debts of the concern. : 
@. But as a factor of that result you have alr ady told us that you 
must have the proceeds of the si les of the Ve ard here which you did 3 
not arrive at? 
A. No; I don’t eare whether it is sold here or at Ossineke; if | } 
have the aggregate of both sales it is immaterial. N 
Q. I understood you did not have the aggregate of the sales here ? ~ 
A. I said that specifically, as to know whe ther this yard was mak- 'y 
ing a profit over any given price that you charge — the lumber. I 
could not tell; I — not that factor; but as to the success of the 
business as a whole in both places I have all the factors that the 
records show. But t a is evidently an error, and which side of the 


account that would take in the end, if it was pursued patiently and 

persistently through all the accounts and adjustings, I have no means 

of knowing,’ | | é 
@. You did not have the ledger of the Buffalo concern, I believe, 

on your examination? — 

A. I had it at that time during those first 14 or 15 days there. 


Re-redireet : 

Q. Ll understand you to say that in your examination you arrived 
at the result that the firm was bankrupt ? 

A. I suppose that was outside of the legal investigation ; it is sim- a a 
ply an opinion. 

Q. Do I understand that that result was arrived at by you after 
taking into consideration the value of the real property at Ossineke 
as it was entered on the book? Do I make myself clear ? 

A. Yes, you do; but that opinion was solely derived from the Buf- 
falo books after the Ossineke books were taken away: I had no fur- 
ther opportunity to draw inferences, deductions, or conclusions from ; 
hig rures. -. 
Do you remember at what value, or have you any memoranda : 
to os what value, the real property at Ossineke was entered on the > 


books ? 
A. Yes: I havesuch a memoranda. 
@. Will you refer to that memoranda, and then state whether | 
treating that as an asset in addition to the other assets that you have ; 
mentioned, your examination developed the fact that the firm was | 


bankrupt, or unable to pay their debts ? 
A. I had not been able to answer it satisfactorily on so short a 


ite emg 


_~ 
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notice. I can assure you in advance that the sale of that stumpage 
of that land, which was a component part of its value at the time it 
was entered on there, would materially decrease the prices. 

Q. But you have stated already after that stumpage was credited 
there was still this amount? 7 


A. That was simply reference to an account between the Ossineke 


oifice and the Bi iffta lo ofhee. W | 1}@] . tha { eredit occurs on the Ossi- 


neke badke hag Guule peobebks shareeit tothe Gatiddoliee 
605 and credit it to the real estate. I shouldif I were there at the - 
head of their office 

(. As 1 understand you to say, the portable assets, as you term 
them. meaning, | SUPPOSE, the perso yal property, gee very far short 

of sufficient to prary the debts of the concern. Now 1 you know the 

he Ossineke realty was treated by doen and 

ing that to the value of the portable assets, and say 


Saris Ae 
Valiulle al Which 


a. a ; 
knew not bv ar 


whether there Was sutheient nN the LWoO classes of assets to pay the 
debts 

A. To arrive at it | ought to have that which I can only get from 
Geore' tt Robinson. 

q. If you have the information sapenic I speak of—that is, the 
price at which the Ossineke realty is eredi me — the books or 
entered 1 Pon the books—have’t you data there to which Vou Call aad 
that, and then state whether, with the werent taken at that v: alue, 
there Was sufhier hnt assets to Pay the debts » 

A. | think could if | had that data 


cr 7 ’ 5 7 1 P } . . » 

(). | understood you to say you had that data—that Is, you had 
: ‘ or: gga . . } ‘ 
the price at whieh Lhe Ossineke realtv Was entered Ol} the books ? 

\ | ] } L> 1 i i}. | rs } , > 4 a3 : 4 | . } > t 6) - b] y co lf 

A. gont know that ean make 1t understandabie to yoursell. 

° } l } ;* 2c rin . 

Here is an account on the general ledger of the Ossineke. This 
; ] are ] mo a | . ’ . 
paper purports to ve a trial balanee « tT potn the petty ledge and the 


) 
general ledger at Ossineke July, 1872, which I found in that cup- 
} 
| 


board that have referred LO, and rad it with Me that night that 
the rest of the papers were abstr acte ad. The real estate has all aC- 
count $21,512.04. There is no other account here that pertains to 
that thing. 

@. I don’t care especially for these details if you can give us the 


< 
aggregate. ; 
‘ ‘ 7 . » - * 17 4 ] ‘ : . ‘ . 
\. Canwov.;: nevel have put bLnem togetner.as an agoregate. 


2. Have you the data to put them henauheet 

A. I am too l@norant of the bearing ot these questions to do it. 
Here is what they term the general improvement account, which 
hie AS Some thin le tO do either with the b uildings or with the land, Or 
something or other. General Improveme " account represented, 
$24,458. If that is property,a part of the value of the land, it would 


i 


make a dreadful 
Then [ understand you cannot tell ? 
A. No. 
Re-recross : 
Q. Can you state whether the $21,000 given as the valuation of 
66—214 
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the real estate refers to the b: are land after the sale of $48,000 worth 
of dine r? : 

A. I did not say just those words. Say this paper showed me that 
they had account on page 4 of their ledger entitled real estate, and 
giving the aggregate sum here at $21,512.64; other than that reads, 
I ~~ know anything about it. 

As of what date of that? 

: This purports to be July balance, 1872. I have one March, 
72, given at the same figures. The general improvement account 
is — increased between March and July. 

You say your opinion of the bankrupt of the concern was given 
you outside of testimony. Do you mean to say by that that you 
did not senior your examination sufficiently far to enable you to 
testify with certainty, and from actual data furnished by the books; 
is that what you mean ? 

A. I can say that I did not carry it far enough to have all 
606 the actual data necessary to make such a change as that. 

@. And therefore you do not, as a witness, make that 
charge? 

A. From that examination, and from information, personal and 
otherwise, I am satisfied that the property is not worth enough to 
pay the debts of the concern. 

. At the same time you say vou give that information derived 
from various sources, and as to their truthfulness vou do not know ? 

A. As for the actual facts, an accountant can only verify it from 
his records, and those records must be full‘and complete. 

And you have made no such verification? 

A. I have not carried it up to that point t whe re I can show it and 
fix the actualsum. I think the examination went far enough for 
me to pronounce the thing bankrupt unless that real estate was 
worth a large sum of money; but I don’t know that I ever heard 
the number of acres of land, and I certainly do not-know the valu- 
ation of it. | . 

(). Did you run across an account anywhere of $48,000 of tim- 
ber sold? — oot 

A. Il ran across an entry of more than $48,000, which embraces 
the sale to Merrick and somebody else here. The items making that 
up I cannct tell without the books or somethin 

What was the nature of the debts to w 
rowed money, loans, or what? 

A. 1 only know it by bills payable. 

Q. What was the general character of those bills payable? 

A. They were largely a debt to several banks in the city, and | 
think the major part was loans on the Manufacturers’ and Traders’ 
Bank. 

(). On what sort of paper 4 

A. 1 can’t tell you; that is a part that did not come into my duty 
as an examiner. 

@. You cannot state the parties to the paper? 3 

A. As a book- -keeper, had the books been in my charge I would 
have known all those details. 


else. 
ich you refer; bor- 


6) 
2 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 523 


Q. You cannot now give the parties to the paper ? 
A. I could give parties in several instances that come to my knowl- 
edge, but your questions comprise the whole business. There are 
instances that I know of that paper was made by Cunningham, 
Haines & Co. to the order of H.S Cunningham and endorsed by 
him and Cunningham, and Cunningham, Haines & Co. and en- 
dorsed by Mr. G. B. Hunt; and there were bills receivable, bills 
paying charges of protest here, that were discounted. Incidentally, 
I learned all those things. Your questions must be very limited, 
because there are only very few instances that I know of, and they 
have very little bearing. | 
Re-redirect : 

Q. In regard to the time that you speak of, in reply to Mr. Rus- 
sell about the $48,000, is the entry you speak of made by Cec ree 
Robinson ? | 

A. That was made by George Robinson, made on the original 
book, the journal, and posted by him to the ledger, and I got that 
amount from the ledger. I have it here on this memoranda. It is 
credited to the Ossineke office. 


(Signed) T. C. BOYNTON. 


607 Jacop S. SEAMON sworn for defendants. 


Mxamined by Mr. DurriEeLp: 


Q. What is your occupation and age? 


A. Iam 57 years of age; I have been engaged in the lumber busi- 
ness for the last twenty- ‘five years; also inspector of lumber and 
dealer in Buffalo. 
@. You have been an inspector for 25 years ? 
A. I have been inspecting lumber more or less for that length of 
time, and have been eagaged as a dealer. 
Did you know the firm of Cunningham, Haines & Co. here in 
Buffalo ? 
A. Yes, sir. , 
Did you inspect lumber for them ? 
A. I have inspected considerable lumber for them from the com- 
mencement until the winding up of their business at different times. 
From where did that lumber come ? 
A. It was ealled the Devil river lumber. 
(. Can you give us an estimate of how many feet of that lumber 
you probably inspected ; how many million feet? 
A. I can remember very little on the subject now; probably four 
or five million. | 
Were you inspecting for them during the whole term of their 
partnership—the course of their business? 
A. I can’t say whether I commenced immediately ; yes, I presume 
I was in different years called upon more or less every season, with 
others. 
@. When you say you were inspecting for them I understand you 
were the chosen inspector ? 
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A. I was not the chosen inspector; there was always others on 
the came cargo with me; it generally required two men to inspect 
a large cargo of lumber in order to facilitate the unloading; I was 
associated with another; sometimes I would take charge of the 
argo. 

Q. Was this for the purpose of sorting it in the yard? 

A. ‘No; it was for the purpose of ascertaining the quality as it Is 
‘arried on in Saginaw now, being discharged and inspected at the 
same moment. _ 

Q. From your examination and inspection of that lumber what 
can you say was the character of the lumber ? 

Objected to as incompetent and irrelevant. 


A. Well, sir, that varied somewhat.’ The general run of the lum- 
ber was rathera low grade. My inspection books show, to commence 
with, perhaps 65 per cent. of what we call common lumber, and 
from 3 to 5 per cent. of the three upper qualities of lumber, and 
between 25 to 30 per cent. of shipping culls. Some cargoes would 
have some refuse culls, as we call them, or rather mill culls, but that 
was inconsiderable; two thousand, perhaps three or four thousand, 
in a cargo, or five or six. | 

Q. In the Buffalo market did you sort your common into differ- 
ent grades of common, or was It all treated as common ? 

A. The common was usually sorted as it was put in the vard. 

@. In your inspection of this did you sort out your common or 
did you treat all common as common ? 

A. All common as common lumber, which ineluded fine and 
coarse common, whatever went into that grade ; 1t would vary largely, 

of course. ; 
608 @. How was it as to white pine and Norway; was there 
any Norway there? 

A. Yes, sir. | 

@. What was the proportion, if you ean get at it? 

A. It would be very difficult for me to getat it. Sometimes there 
would come an entire cargo of Norway. I should think that por- 
tion that we handled would run, perhaps, in Norway 10 per cent. 
There were cargoes of Norway that we did not inspect. I am not 
including that; I speak of this mixture. From 8 to10 per cent. of 
this lumber might run Norway. It was not always separated, and 


sometimes we let it slide in with the common lumber. The culls 
generally included the Norway, unless it was very extra, and then 


it was put into the common. 

(. Never got any higher than common ? 

A. No; of course, never made clear lumber. 

Q. Is that a fair average of the lumber you inspected ? 

A. I should think it was. | had oecasion to show a tally book 
where there was some thirty-five thousand—some 3,000 uppers and 
the balance CcComnion. Of course I did not ret the per cent. of that, 
but I refresh my mind among my old tally books. My impression 
was firmly fixed that that was the run of the lumber, as near as | 
can testify now. 
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Q. Is there a difference in the market here between Norway com- 
mon and white pine common, and Norway culls and white pine 
culls? | 

A. Yes; there is in price. 

(). Which is worth the more ? 

A. White pine is worth more of the same quality. 

(). How much more? 

A. Possibly if Norway pine is sold in the same manner as white 


a da pine I should think there would be about $2 a thousand. I speak 
now with reference to merchantable lumber—lumber, not timber. 
Timber may be worth a great deal more on account of the length. 
[am speaking of ordinary merchantable lumber. | 
{ (). About $2 a thousand ? 

' A. I should think so at that time. 

(Signed) JACOB S. SEAMON. 
Burr EF. Cartwricut sworn for defendant. 
. 


Mxamined by Mr. Durrierp: 
@. What is your name, age, occupation, and where doyou reside? 
A. Burr E. Cartwright; 26 years old; lumber dealer; reside in 
Buffalo. 7 
@. Were you ever employed by the firm of Cunningham, Haines 
W& Co., of Buffalo ? 
A. Yes, sir. s 
a ~Q. During what years? 
A. The years 1873-4. 
©. As what? 
A. foreman and book-keeper. 
J. Foreman in the yard ? 
A. Yes,sir; salesman. 
(). I suppose you know George J. Robinson and the other mem- 
bers of that firm ? 
eo a A. Yes, sir. 


é 
\. No, sir; I don’t know Mr. Oliver. 
(). Do you remember the time the firm’s books were taken away ? 
1. Yes, sir. | 
). When was it? 
A. The 17th of Dee., 1874. 
@. The day before had you seen George Robinson about there? 
A. Yes, sir. | 
609 @. Did you see him that night at 6 o’clock in the office? 
A. Yes, sir; walked up very nearly to his house, and he 
carried up some books and I helped him to carry some; I carried 
up the ledger and journal; the Ossineke books. 
. Did you see him the next day ? 
A. No, sir. 3 
(). Were there some books lost or found to be Fone the next day ¢ 
A. Yes, sir; I went to the office the next day and opened the door 
and went back to the safe; the safe stood open, and all the books 


$ 


¢ 
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were out; I looked under the desk where the rest of the books were 
out; I looked under the desk where the rest of the books were kept 
and I found they were gone,and I went back to the door and I saw 
a letter addressed to Cunningham, and I picked it up and opened 
it and I sawit was in Robinson’s writing, showing that he had gone 
back and ng taken the books. 

Q. Did he take some papers besides the books? 

A. Y CS; - 

Q. How soon again after that did you see him ? 

A. I think it was three months. 

. How soon again did you see the books, or did you ever see 
them again ? | 

A. Yes, sir; I saw the books again in about a month or six weeks. 

Q. Did you see the lumber that came from the firm at Ossineke ? 

A. Yes,.sir. 

Q. Are you familiar with the grades and qualities of lumber, and 
were you at - at time 7 

A. rg CS, Sl 

A). How did that lumber run; did you inspect any of it? 

A. Yes, sir; the white pine ran about 25 per cent. culls and four 
or five per cent. uppers; the Norway was not inspected, but it was a 
rough class of Norway. 

Q. About how much of that lumber do you suppose you inspected 
in all yourself? 

A. A million feet; I saw it al 
mostly myself. 

About how much did you sort? 

A. I could not tell how much there was of it, but there were sev- 
eral cargoes at the time I was there. 

Q. Did you sort all that came from there while you were there’? 

A. Not all, but nearly all; I had charge cf it all. 

(). Was there any one at work on those books examining them 

A. Yes, sir. 

At the time they were taken? 


Q. A ) 
A. Yes, SLIP. 


| come out of the yard and sorted it 


4 


(). Whom ¢ 

A. Mr boynton. 

Q. The gentleman who was here this morning ? 
A. Yes, s | 


(Signed) BURR E. CARTWRIGHT. 

7 WEDNESDAY AFTERNOON. 
The deposition of Alonzo Tanner, taken in the suit pending in 
this court between David D. Oliver, complainant, and Garret B. Hunt 
and others, defendants, found on the printed record, pages 201 and 


204, inclusive, is admitted in lieu of his oral examination. 


half of defendant. 


— 


610 JACOB ESCHLEMAN sworn on be 
Examined by Mr. DUFFIELD: 


Q. What is your name, age, residence, and occupation? 
Jacob Eschleman; Clarence, N. Y.; 59 years; am a farmer. 


* 
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Q. Do vou know tthe parties to this suit, all of them? 
A. I know them all. 
(. Did you and Hunt and Cunningham have a mortgage of. Oli- 
vers upon some property in Michigan? 
A. Yes, sir. 
Q. Were vou in Buffalo at the time Cunningham assigned his in- 
terest in that mortgage to you and Hunt? 
A. Yes, sir. 
@. Do you remember what day it was on? 
A. Yea, sir, 
(). Where was it made? 
A. In Williams’ office. 
(). Who were present? 
A. Hunt-and myself and Cunningham; I don’t now recollect who 
else. Williams was there, and his clerk. 
(J. Do you know whether there was any different date put into 
that instrument other than the day on which it was executed ? 
A. I don’t know of any. 
(). Was there any talk about the date? 
A. No, sir; not that I heard. 
@. Do you know what Cunningham did after executing the as- 
signment? | . 
A. I don’t know that I do. 
). Do you know whether he left town or not? 
\. He was going to leave town in a few days. 
). Where was he going? 
A. To Michigan. 
). What part of Michigan, do you know? 
A. | suppose he Was cong 1) the neighborhood of Oliver’s. 
Did he have any authority from you, or you and Hunt jointly, 
1 regard to your mortgage, or making any arrangement with 
reference LO your mortgage? 
A. No, sir; he did not. 
@. Have you ever made any agreement with Oliver respecting 
that mortgage ; with reference to its time of payment? 
A. No, sir; not that I know of. | 
@. Have you ever authorized any one to make any such agree- 
ment? ie : 
A. No, sir. 


@. What authority concerning the disposition of that mortgage 


“o - < 


‘did Hunt have, if any? 


A. I don’t know of any; I did not give him any. 

Q. Did you ever make him your agent with relation to it ? 

A. No, sir; only the order of foreclosure. 

Q. Did you hear from Mr. Oliver what had been done between 
him and Mr. Cunningham at Ossineke? : 

A. No, sir. 

@. Will you state what you know about the Buffalo agreement, so 
called, which is an agreement made in Williams’ office between 


Cunningham, on the one hand, and Robinson and Calvin Haines 
and Philip M. Ranney, on the other? 
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A. J 
my knowledge. 

J. Were you here when it was made, or about the time’? 
A. I don’t know. 
). | mean in the city? 
eee might have been, but I cannot ~ lace : at present. 


names 


ao 


Hunt’s mortgage? 
A. I didn’t make any. 


61] (). Had any one ever claimed to you to havea different 
to the pavinent of that mortgage 


arrangement with regard 

than the mortgage expressed? 

A. No, sir: not to me. 

Q. Do you know the firm of Cunningham, Robinson, Haines & 
Co., or did you know of it? ; 

A. I knew there were different firms, but | could not trac » them 
J. Did you know who the partners were? 
A. I did not. 


ra’ INO, Dil. 

Q.. Was Mr. Hunt, so far as you know? 

\. Not that I know of; I don’t think he was; I don’t know, of 
COUPSE. | 

(. Have you ever had any money on that mortgage to Mr. Oliver 


t ? 


In way of payment 

A. There was some money that was divided at one time. I had 
a share. : 

(). What was that, interest or principal ? 

A. I think it was interest. 

Q. At the time youand Hunt [and] Cunnigham sold the property 
did Oliver pay you cash down? 

A. No, sir; he did not, not that I know of. I did not receive any, 
[ think. 
J. Did you ever make any arrangement to defer the payment of 
t mortgage until after Oliver’s other debts were ger ? 
A. No, sir; I did not. 7 

@. Did you ever authorize anybody to make such an arrange- 
ment for you? 

A. No, sir; I didn’t do anything of that kind. 

(). W hat, if cagihing do you know about an agreement between 
Oliver and two of the Haineses and some other parties at Lockport ? 

A. 1 don’t know anything. : 

(). Did you ever ee Cunningham to represent you In rela- 
tion to that mortgage, and make an arrangement for its payment 
different from the terms of the mortgage ? 


Objected to as leading. 
A. No, sir. 


Q. Did you pay Cunningham anything in consideration of that 
assignment ? 


don’t know anything about it; I never saw an agreement to 


). After that agreement was executed, what arrangement, if there 
was any, did you make with aenuaee 1 Lo he. payment of your and 


* 
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A. Yes, sir. 

@. How much; do you remember? 

A. IT remember paying him within three days after the assign- 
ment was wae $2,000. 

Q. And after that did he receive any more? 

A. After ewe in the way of « lealing, he received some more. 

Q. How much more: do you re sos 

A. I could not say. I tried to keep 2 memorandum book in my 
pocket, minuting that, and after nave ng to that I lost it, and then 
[ told Cunningham to keep an account of it. [never told him | 
lost the book, but I told him he should keep an account of how 
much he received. 

(. George Robinson says that in the fall of 1868, in Buffalo, he 
had a talk with Calvin Haines, Philip M. Ranney, Henry S. Cun- 
ningham, Gafret B. Hunt, and you wi elation to putting the 
mortgaged interest into the firm of Cunningham, Haines & Co. 
Did you have any such conversation ? 

A. You must leave me out of that. I never had to my knowl- 


vn 
a) 


edge [ think I never had. 
612 (. He says that you and Mr. Hunt were to pay into the 
frm of Cunningham, Robinson, Haines and Co. this mort- 
gage as so much capital, and you were to be represented in that firm 
by Henry S. Cunningham ; is that so? 


Objected to as leadin 
A. No, sit : 
@. Were you a member of that firm, either openly or secretly ? 
A. No, sir. 


Q. Had Cunningham any authority to represent you in that firm 


g and incompetent. 


‘) 


same objection. 


A. Not that I know of. | 

(). Will you look at this paper, Exhibit Z, and state whether you 
ever saw it before, or whether you know anything about it, and if 
so, what ? 

A. I never saw this paper before. 

©. Do you know anything about it? 

A. I don’t know what it is, but I know that I never saw the paper ; 
I can’t read it. 
Mr. Duffield reads the paper to the witness. 
Q. Do you know anything about this, or have you ever heard of 
before ? | 
A. No, sir. 
Q. Was it ever contemplated by you to go into the firm of C. 
Haines & Co.? 

A. Not by me. 

Q. I ask you to look at Exhibit Y and state if you ever saw that 
before. 

A. I never saw that paper before. 


a 


it 


Mr. Duffield reads to the witness the second paragraph. 
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614 A. I used to have some money at that time to lend. 


Q. Did you go to the bank and get some money? 
I don’t know. 
Did you take the money out of the bank? 


\ 
N 
A. I don’t know as I did. 
d- 
\ 


[ can’t tell you; I used to carry money with me. 
J. Can you 1 produce any cash- book showing the entry ‘ 
A. No, sir; I never had any. 


Can you 1 produce any bank-book ? 


é 
A. No. 
Q. Can you produce any check that you took it out of the bank 


A. No. 

Q. Can vou produce any receipt from Cunningham ? 

A. No. 

Q@. Can ir produce any endorsement on the mortgage or on the 
assignment for the payme nt of such cash ? 

A. I didn’t take any. 

Why didn’t you swear to this when you were examined be- 

fore ? 

A. To what? 

®. You were sworn before on this case six years ago? 

“ Yes, sir. 

Q. W hy didn’t you swear to it then ? 

A. I don’t know whether I was asked the questien or not; I re- 
collect that item. 

You swear you paid him $2,000 that day or the next day, or 
about time? 

A. About that time I will say. | 

And that you took receipt and made no endorsement on the 

mortgage or on the assignment; can’t you tell where you got the 
money; whether you go it at the bank or whether you brought it 
in town, or anvthing about it | 

A. No, sir; I used to carry money; I can’t tell where I got it at 
this time; I had a little money; | Heese carried a few thou- 
sand dollars in my vest and coat. : 

Q. You say, also, you did not know the asignment was going to 
be made until you went down that day? 

A. I didn’t say so. 

Q. What did you say ? 

A. I don’t know what time I learned that the assignment was to 
be made, but | supposed 

Q@. Did you make any mention in ‘your former testimony when 
you were sworn of having paid him $2,000, as you now testify ? 

A. I don’t know as I did; I was not probably asked the question ; 
I recollect that part very well that I paid him that money. 

Q. Did Hunt pay him any money? 

A. I don’t know anything about it. 

Q. Have you paid Mr. Cunningham any money; he would be apt 
to know it, would he not? | 


Did you take money from © larence, or did you go to the bank ? 


a tle ant palag syed aaa ee 


$ 


¢- 
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A. He ought to know it. 
Q. What should you say if I should tell you that he testified in 
Buffalo two months ago that he did not get any money ? 


Objected to as incompetent and not proper cross-examination. 


A. I should say that he was mistaken. 

(. Did you ever pay him any more money ? 

A. We had some deal- and he received some of my money. 

@. What kind of deal- did you have? 

A. Received some of my money that he got for some land that 

he sold. 
615 @. What land? 
A. Land off north. 

(). Where ? 

A. In Cheboygan. 

@. How much land ? 

A. It would be pretty hard to tell. 

(). Whose land was it? 

A. Land that we owned there together once, four or five parties. 

@. Can you produce any writing showing that he got any money 
on that? | 


A. No. 

@. Can you produce any entry or writing ? 
A. No. 

@. Can you produce any receipts ? 

A. No. 


@. Can you produce any endorsement on the assignment or the 
mortgage 
A. No. 
@. How much money did you get out of the Cheboygan land ? 
A. I can’t tell that; I would not be able to tell. 
Q. Did he get any more money? UDid you pay him anything 
more on the assignment? 
A. I can’t recollect. 
(. Did Mr. Hunt pay him any? 
A. I don’t know anything about it; never learned what he did 
pay; never asked him. 
Q. Don’t you know that you never paid him acent on that assign- 
ment? 
A. No, sir; I did not. 
(. Whom have you talked with about swearing to this $2,000 
payment? 
A. Nobody 
). How many times did you ever give testimony In court? 
A. Not a great many times. 
). Do you know what an oath means? 
\. Yes,sir. 
). Who was present when you paid him the $2,000? 
A. I don’t know of anybody being present. 
J. What place were you when you paid it to him? 
\. Here in the city, down on Main street ? 
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A. He eould not at that time recollect it. 

(). Did he deny that you ever paid him the $2,000? 

A. No, S]] 

(). He oan 2“ not recollect it? 

A. It see | he could not. I told him I could show it up — ae. 
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A. I don’t know of anything particular at: present; I could not 


@. You never had any accounting about it, had you? 
A. No, sir; never had any accounting 

When you say other sources, do you mean that there were 
ad sourees or not? 
A. It seems that there might be; but I could not tell. 
(). When the land was sold on the foreclosure did you have an 


account in then ? 
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A. No, sir; I did not. 

Q. Did Cunningham or Hunt tell you anything about the land 
being sold? 

A. I heard from some parties the land was sold. 

@. Can you tell what parties ? | 

A. It seems to me that Hunt told me; I think there was a deed- 
_ to me and him. 

Do you know whether it was so or not; whether the deed was 
Ka to you or made to Hunt only ? 

A. I have since learned it was not; he told me it was not: said 
he was mistaken ; that the deed was made to him; he said he had 
learned that the deed was made to me, and that he afterwards found 
it was [a] mistake; that it was not. 

Q. Do you mean to say that you allowed Cunningham and Hunt 
to keep track of all these things and trusted them implicitly ; is 
that what you mean ? 

A. No, sir. 

(). You let this land be bid off in Hunt's name, and did not know 
anything about it until somebody told you ?- 

A. Yes, sir; without looking or inquiring about it; I supposed it 
would be all right with regard to the foreclosure. 

. Have you ever got anything on the mortgage since it was 
7 


© 
‘) 


A. No. 

(. You never have got anything on your share of the morigage ? 
\. I don’t know that I have; I think not 

(). You ought to know; I don’t know; [ am asking you? 

A. I say I don’t know. | 

Q. You don’t know whether you have ever received anything as 


your sh: are of that mortgage since the foreclosure, and say — or at 
any time ° 
A. There was nothing said about that mortg that I received 


anything. 

(. You can’t tell? 

A. | mean to say there was nothing said; if I did receive any- 
thing it was on that mortgage; you understand what I mean; | 
might have received something from the parties, but not that that 
was considered on this mortgage or not that — was said to be on 
the mortgage. . 

2. How was it received then ? 

A. Some land. 

Q@. What source was it received — 

A. This land at Sheboygan. 

Q. [.am asking now about this mortgage on the Oliver property ? 

A. I never received anything. 

Q. You never received anything as and for your share of the 
mortgage on the Oliver property ? 

A. I did not receive anything towards that mortgage. 

Q. You never have up to this day ? 


A. No. 


; who paid. it to you ? 
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618 Q. What has become of the thing, do you know; what has 


become of your interest in it? 

\. From personal knowledge, I don’t know, 

Q. Do you know from what anybody else told you ? 
\. I learned that the land is up there. 

J. The land has not run away ? 

A. It is there vet. 


(. Who owns it? 
A. I suppose Hunt; I don’t know : ny thing to the contrary. 
( ? 


’. Do you know who owned it when the mortgage was foreclosed 
A. I don’t know as I did; I supposed they foreclosed the mort- 
cage against Oliver. 

. Did you know who owned the property when the mortgage 
closed ¢ : 

did not. 

’o you know whether Cunningham, Robinson, Haines & Co. 


fore 


| ? 
don’t know. 


| 

| 
owned it? 

I 

| 


(). Have you any opinion about it? 
1] ; ' 7 “ae be ; hot . ih ti . - 1,¢ 
A. could not recollect at that time, as there were so many dlf- 


ferent ones claiming to own the land at different times; I could not 
keep track of it; I could not tell. 

@. Can you remember any one party that claimed it? 

A. 1 ought to recollect somethi about that, beeause I was look- 
Ing for some Pay out = some of the parties. 

(). You never FOL an 

A. I never got any <i the first interest was divided. 

seat 

A. The first interest before the foreclosure; that is all I ever oot 
there. 

@. Oliver paid some, did he? 

} suppose so. 

Q. Who was that divided between ? 

A. At that time we jointly owned that, Hunt, myself, and Cun- 
ningham. I owned some land and sold some there; Hunt had 
some, and Cunningham, and we all sold it together and divided that 
first money up and made it square, so that each should own one- 
third of that mortgage at that time. 

(). When the timber was sold off of the mortg: aged lands, do you 
know to whom the notes were made? a 

A. No, sir; I do not know of my personal knowledge; I under- 


stand something. 


Q. What did you understand about it? 

A. I understood there were some notes made to Hunt: I be- 
leve—— 

@. From whom did you understand that ? 

A. I could not say. ; 

Q. The result of the whole matter is that you left the manage- 
ment of the whole business and your entire interest in it to Hunt 
and Cunningham, did you; you don’t seem to know anything about 
lt? 

6$8—214 
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I left-—— 
). That was the fact, wasn’t 1t? 
A. I don’t think I did. 
). Then why ean’t you answer some of these questions? 
A. I have answered them. 
J. You say you don’t know what has become of the money ? 
A. I never received any. 
). You don’t know where it has gone to? 
\. No. ; 
Q. Then you must have left the management to Hunt and Cun- 
ningham? ae) 

| A. They did it; the foreclosure of the mortgage I left, I 
619 suppose, with the counsel; I never looked at it afterwards. | 

supposed everything would come out straight. 
How much money have you got in there; what do you con- 

sider the amount of your interest in there ? 

A. I could not tell what it cost me in the first place. 

(). Do you know where the case is now? | 

‘A. No. 
@. Do you know where the money is? 
A. No, sir. 

(. Nor-in whose hands it is? 

A. I don’t know. | 

@. Have you ever had any income from it since you took that 
first interest paid by Oliver which was divided around ? 

A. I never had any income from it. I intended to get my pay 
when that land was sold, when the mortgage was foreclosed. 

(). And that is a good while ago? 

A.A ood while ALO. 

Q. Have you ever advanced any money, made any loans? 
A. No. 

(). Have you ever endorsed any papers? 

A. I might have endorsed some at the first. I might have en- 
dorsed some after the assignment of that mortgage to me for a short 
time. I might have endorsed some, and probably I did. I know] 
endorsed some. | 

@. Did you endorse some at the Manufacturers’ and Traders’ 
Bank ? 

A. I endorsed, I think, two notes. 

@. At the Manufacturers’ and Traders’ Bank ? 

A. J think that is where it was. 

@. Was that for the benefit of Cunningham, Haines & Co.? 

A. I suppose it was. I endorsed them on the condition that there 
were certain mortgages that they had that they claimed they would 
assign to myself st Hunt. 

Q. At whose request did you make these endorsements ? 

A. I could not tell that. 

Q. What was done with the money that was got on the endorse- 
ment? : 

A. I never got any money on it. 
Q. Do you know where it went to? 


_ 
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A. No. 
Q. Did you ever have to pay the endorsement ? 
A. Never paid anything, never was called on to pay anything. 
@. Have you ever had any income of any kind out of your in- 
vestment in that mortgage? | 
A. Never have had anything, never had a dollar to my knowl- 
edge for anybody. 
| @. Do you know what the money is in now? 
= A. No, sir. 
Q. Do you know what it is invested in now? 
A. No, sir; I do not. 
@. Have you ever called upon Hunt or Cunningham to tell you? 


A. I have not; I have not talked about it. 

' T os 6 

: (). Never have asked about it? 

| A. -Haven’t asked them for any money; never talked with Cun- 


ningham at all on that subject. 
@. Have you talked with Hunt? 
al A. I might have talked with Hunt. 

(). What has he told you about 1t? 

A. Well, I could not say what he did say. 

Q. You have allowed your interest in the mortgage and in the 
mortgage property to le along for about 11 years, without making 
any inquiry as to where it was, and without receiving any income 
from it? 

A. I have done that. 
620 Q. You have left it, in other words, entirely in the hands 
of Hunt and Cunningham, haven't you ? 
A. In parties who were interested in the matter; in parties that 
had anything to do with it. 
Q. What parties do you refer to besides Hunt and Cunningham; 
who were the parties? You might as well tell. 
| A. All there is of it that mortgage is foreclosed, or I understand 
so, and I never received anything of it; I never asked anything of 
+ anybody. I asked our counsel about it, what there was of it, at one 
time, and he told me that he thought that it was understood that it 


| was not struck off to me for my interest, and I depend of course up- 
: on the parties to settle up at some time. 

3 Q. I want to know whom you mean by the parties you depended 
on—what parties. That is a plain question. 


A. The parties that bought the land. 

@. Who are they ? 

a a A. I never enquired into it, more than I think it was Hunt, 
& now, the.way I understand it. 

; Q. I want to know what other parties were interested. 

: A. I don’t know of any other parties. 
@. Do you know George J. Robinson ? 
A. Yes, sir. 

Q. Do vou know Calvin Haines? 

A. Yes, sir. 

Q. Do you know Henry M. Robinson ? | | 
A. Yes, sir. 


ye 
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Q. Do you know Philip M. Ranney ? 
A. Yes, sir. 

Q. Who came into possession of that 1: ind after it was sold? 
A. I don’t know. 

Q. Who took the timber off the land after it was sold? 

A. I don’t know. 


Q. Who ran along the lumber yard down here with the timber 


that came off? 

A. I don’t know. I don’t know of any timber being taken off. 

Q. You don’t know that there was any lumber yard in Buffalo? 

A. I do. 

@. Who ran that? 7 

ee That is like all other questions. Different parties, I supposed. 

. Whom did you sup pose ? , 

re It was one time (¢ ‘unninghan 1 and Robinson. I could not tell 
different firms. | 

Q. Who else besides Cunninghany and Robinson ? 

A. I can’t tell. 

@. Did you ever go up to Michigan ? 

A. Yes, sir. 

Q. Ever visit these parties? 

A. Yes, sir. 

. When? 

A. Some time before we sold it. 

Q. The upshot of the whole thing is that you left it to Hunt and 


Cunningham to run for you? 
A. No; I don’t think I did. 
@. You don’t seem to know anything about this. 
A. That is the trouble. 
@. Then you have left it all to them, haven’t you ? 


A. I thought I would know as much about it as is necessary for 
me to know. 
You had perfect confidence in them, hadn’t you? 
} 


A. When the -_ was sold, when any land was sold, [ thought I 
ought to know enough to look after my interest. 


Q. You haven’t looked after it, hav®@ you ? 
A. No. 
( Who had looked after it? 


@. Run itself, has it ? 
A. Its running itself. 
{ 


) 
< 

A. | don’t know that anybody has. 
d 


62] Q. You didn’t want to know any more about it, did you? 
¢ " _ . TY . ; bd 4 ‘ MEST EA Be 5 ° 
' supposed there were enough of them quarrennge m 
the matter, and it was not necessary for me to interfere at all. 


Q. Who was quarreling about it ? 


. 

n_:. : noti 7e th: if there Ale law suits here, liticati ion about matters, 

and at the time different parties claimed to have deter that Jand. 
(). Did you ever pay anybody else besides Cunningham $2,000 

nd the party rece LV Ing the money not be able to remember it ? 


A. No, sir; I don’t think I did.. 


+4 


Any 
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Q. Are you in the habit of ied people such large sums of 
money without taking receipts ? 

A. I don’t often pay that much money. I suppose 1t was not 
—— after having an assignmen it to take a receipt. 

. Where is that assignme nt now 

4 I don’t know. 

(). Have you ever seen it since you saw it in Williams’ office? 

A. I never saw it to my knowledge. 

- (. Never saw it since the day it was executed and left in Wil- 

liams’ office ? | 

A. I don’t think I did. : 


@. You never had possession of it at any time? 


A. I never had it in my possession. ; 
| (). You never ealled for it at Williams’ office ? 
:.* No. 


+) 


Do you know who took it away from Williams’ office 
A. I do not. | 
- | @. Was it ever taken away ? 
A. I took pains at that time to learn from somebody that 1t was. 
(). Was what? 
A. Was taken away and put on record. 
Q. Who took it away and put it on record ? 
A. I could not say. 
Q. When did you first make the acquaintance of George Robin- 
_ son and his father? 
A. The first time I. recollect seeing George Robinson was in the 
city of Buffalo 
Q. When’? 
_ A. I could not put it at any time, only it was the time when 
Wheeler and Weston were here trying to buy the property. 


@. Why did you have that mortgage foreclosed ? 
A. I had not received anythin 1” on it—no interest when it was 
due 
° ( 


). About how many years is it since you had it foreclosed ? 
A. It must have been In the nelghborhood of five. 

). You never got anything out of it since the foreclosure 
A. No, sir. Commenced foreclosure about five years ago. 
You are not better off than if you hadn’t foreclosed it, are 


*) 


A. I don’t know that I am. 
-Q. Did you foreclose it to get money out of it * 


; 


r A. ¥ es. Sl] lr 

= Q. Ne Ver vot any money out of it, did you? 
A. No. | | 
(). Never got any principal or interest since? 
A. No. 


(. Not one dollar? 

A. Don’t recollect of ever receiving any. 

Q. The fall of 1868 did vou pay Cunningham $4,000 ? 
A. I don’t recollect. 
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Q. Did you pay him $4,000 in the fall of 1868 as and for a part 
consideration for that assignment ? 

A. I don’t reéollect that I did. 

Q. You say you paid him $2,000, and you suppose he got some- 
thing out of the Cheboygan lands ? 

A. Yes, sir. 

@. Now [ ask you if you paid him $4,000 ? 

A. I could not say. : 

@. You suppose it is paid; what makes you think it was paid 

up? ; | 
622 A. It is $75 all that I ever intend to pay for it; I recollect ) 
that part of 1 

Q. How much did you have to pay him ? 

A. I recollect thinking it might be worth something in the neigh- 
borhood of four or 5,000 dollars, probably. 

Did you testify in your testimony before that you paid him 
four or five thousand dollars? 

A. I.don’t know that I did; the difficulty was that I received 
money and I thought it would apply on this, and he might have 
thought it would apply on something else, probably. That is.the 
difficulty with the $2,000 even. 

@. When George Robinson and Henry 8. Robinson were down 
here, the time of what was termed the Buffalo agreement, were you 
present ? 

A. No, sir; I was not present. | 

Q. Didn’t you come into town [and | go to Williams’ office ? 

A. I had been staving in town fora week at that time, 

@. Were you not in and out of Williams’ office and engaged in 
discussing the matter? 

A. No, sir; I was not; I can tell you I recollect I was attending 
the board of supervisors here at that time. I, of course, learned 
that those parties were in town trying to sell; was not [at] Wil- 
liams’ ofiice—I guess it was another office; and there I met this 


young Robinson, and Lasked him if there was any prospect of a sale ; “4 
that is the reason why I recollect the time. 
Did you have a son that you wanted to have the book-keeper ! 


in the firm of Cunningham, Robinson, Haines & Co.? 
A. I have a son that wanted to be. 
(). That wanted to be what? 
A. Book-keeper. 
(). Where; in that concern ? 
A. Yes; out West. 
Where; in the Ossineke concern of Cunningham, Robinson, 
Haines & Co.? 
A. Yes, sir. 
Q. Did you talk with Cunningham about having him eo in there’ 
A. Probably [ did. 
Did you ask Cunningham to put him in there to represent 
your interest in the firm ? 
A. No, sir; I told my son he had better not go, although he 
wanted to go. | 


> 
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Q. Did you ask Cunningham to write to George Robinson to put 
in yourson to represent your interest in the firm ? 

A. I don’t think I did; I might have done that. 

Q. Did Ma. Cunningham write to George Robinson, at your re- 
quest, to take your son in up there to look after your interests in 
the concern ? 

A. Not that I know of; I spoke to Cunningham that he talked 
that he would like to 20 there; I recollect that. 

Q. Did you say to Cunningham that you wanted your son put in 
there to look after your interest there ? 

A. I did not, sir. 

Q. Did you say words to that effect? 

A. I don’t think I did. 

Q. Did you want him put in there to look after your interest ? 

A. No, sir; I didn’t want him to gothere; thought it was better 
for him to stay at home; but my son would like to have gone off 
to the timber. | 

@. Can you locate the time when you talked with Cunningham ? 

A. No, sir; I could not. 
623 Q. About the 27th of Jan., 1869, did you and Mr. Hunt go 
to Tonawanda and meet Mr. Cunningham and C. Haines & 
Co. to talk over the business at Ossineke, and then did Cunningham 
write a letter to Mr. Robinson stating all the things that you agreed 
upon? 

A. Not to my knowledge. I was at Tonawanda at one time that 
. supposed Hunt went down, and | think Haines was there, and 
probably Cunningham was there. 

Did you all meet there by appointment as the most convenient 
place? 

A. I was there. 

(. Did you go there by appointment? 

A. I probably would not have known of it unless [ found out by 
SOTHe parties that were cong LO he there : | could not te t]. 

@. Did you talk with Cunningham _ Hunt then and there 
about what Robinson should do with the bill timber? 

A. Not to my knowle de. 

@. Did you then talk with Hunt and Cunningham about the 
propriety of building more docks at Ossineke 

A. I don’t recollect much of what was done. I left that matter 
to the rest of them to do. 

@. Did Cunningham and Hunt a over with you about build- 
ing more docks at Ossineke at that time and place? 

A. They might, but I ryan scot it. 

@. Did Hunt and Cunningham tell you then that Robinson had 
sent down word that he wanted to draw $8,000 on 30, 60, and 90 
days, and did you consider what vou ought to do about it? 

A. That is a matter I never looked after much. 

Did Hunt and Cunningham talk it over with you at that time 
at Tonawanda on the 27th of Jan., 1869? 
A. I don’t recollect anything that was done. I recollect being 
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there when the parties were there, but I don’t know what they did 
wie iyi at was done. 

. Did you agree with them at that time that Robinson should 
i ave 6,000 at that time and 10,000 more the first of April? 

A. I don’t know. ; 

Q. Did you talk over that with Mr. Hunt and Mr. Cunningham ? 

A. I don’t recollect doing it. 

@. What did you go down for? 

A. I used to go and see if there was any chance for me to get any 
money, find out what they were going to do. 

Q. Did you find anything out at this Tonawanda meeting ? 

A. I don’t recollect any thing about it, no more than I was there. 

Q. In Feb., 1869, did ‘you ask Mr. Cunningham to write up to 
Robinson as follows: That if Robinson wanted a good book-keeper in 
the spring that there was a young man in Lockport who would be a 
good man, and did Mr. Cunningham bring this to your attention 
about there being a place for a 1 book -keeper up there? 

A. I never did. I don’t know of any young man in Lockport. 

Q@. When that subject was brought up did you suggest that your 
son, was teaching school that winter, and that you would like to have 
your son go up there,and did you te Il Cunningham that he was well 
posted in book-keeping theoretically ;. that he never had any practice 
outside of the text books, but you thought he would make a good 
man, and could be easily broke in and fill the place to the satisfac- 
tion of Mr. Bobinson? 

A. I don’t recollect. Itmight have.been so. It might have been 

that I said something about my son. He wanted to go West. 
624 @. Didn’t you want to have him go? | 
A. No, sir, | did not want to have him go. I would not have 
cared so much, but my folks did not want to have him go. 
Didn’t you say to Cunningham that you would like to have 
your wishes on this subject gratified ? 

A. No, sir: I never used such words. I don’t know that I ever 

said I wanted him to go. | 
You say that your son is perfectly at home in figures ? 

A. I might have told him that. I recollect my son want ted me to 
tell him something about his wanting to go up there, but I was 
rather opposed to it, and his mother was, and we decided that he 
should not go. | 

Q. Did you tell Cunningham to say to Robinson that it would 
not cost much to try him and that you would hke to have him try 
and that he would be very reasonable on salary ? 

A. There might have been something of that kind, but I don’t 
recollect it any more. | 

Q. Did you tell Mr. Cunningham that you would like to feel that 
you were properly recognized in the concern, if it could be done with- 
out working any injury to other parties, and would hke to have your 
son in there,so that you could feel that you were properly recog- 
nized in the concern ? 

A. No, sir; I never said any such thing. 

Q. Did you say words to that effect ? 


; 
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A. No. sir. 


What did you say on the subject to Cunningham about being 


properly recognized ? 


A. I didn’t say anything, to my recollection. | don’t think I said 


anything. 

(). W ill you try and re collec 1 

A. I will say I did not. I had no interest particularly, only, of 
course | 

@. Only, of course, you what? 

A. That I expected to get some pay out of that. That is the in- 
terest [ had.in wishing they would do well, so that I could get some 
pay; that is the interest I felt, if I felt any, or had any. 

Did you authorize Mr. Cunningham to write to Mr. Robinson 
on the second day of Feb., 1869, as follows: “I can think of some 
reasons why [ would like to have him there—meaning your son— 
if this business continues, that may suggest themselves to you. Mr. 
Eschleman is a very quiet and comfortable partner, and I would 
like.to have iim feel that he is properly recognized in the concern 
when it can ve done without working any injury to other parties, 
and not before?” | 

A. All that I recollect was, and all that I did say was, that he 
wanted to go up there as a book-keeper.. Some other matters were 
talked of concerning’ the qualifications of my son, wanted me to 
ask him, and I recollect asking him, talking something about that. 
That is all that [ know that I said. I don’t recollect asking him to 
write up there anything, but probably it would appear that [ might 
have asked him to write up and find out re they wanted a 
book-keeper. He was a kind of a hunter, and he wanted to go up 
there. He thought it a good place to hunt. 

. Do you know Mr. Cunningham’s handwriting ? 

A. I should think I would. 

(). Will you please to look at that letter and the signature 
and read what I ask you about 

A. That is his hand, [I s'iould judge. I don’t care about reading. 


) 


me 
ed 
7 
_— 


T can’t very well see. You have read it over. All that I can say is 


that my son asked me to ask him to get a situation up there as a 
book-keeper. 

Q. Mr. Cunningham says: “ Eschleman is a very quiet and com- 
fortable partner, and I would like to have him feel he is properly 
recognized in the concern.” I would ask you what Cunningham 
meant by that? 

A. I don’t know. 


Objected to as incompetent. 


Q. I would ask you whether on the second day of Feb., 1869, you 
were a quiet and comfortable partner in the concern ? 
A. I don’t know anything about that; I guess not; I think I was 
very quiet in that concern. 
Q. Were you comfortable 
A. As far as partners were Ceci I think I was. 
69—214 
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Q. As far as being a partner in the concern, you think you were 
comfortable? 

A. Yes, sir. 

2. Were you comfortable because you thought you were going to 
make a little money out of it ? 

A. Because I had nothing to do with it; that is the reason I was 
comfortable. 
Q. Your name was not in the written partnership articles 
a Never intended to be in there or any other place. 

x ou never intended to have it in the written partnership ar- 


a 


Pie 
“ig No, sir; no other place; never consented to anything of the 
kind. fae 

(). Have you ever had any accounting between those partners and 
yourself ? 

A. No, sir; never hadany that I know of concerning this matter ; 
had other matters settling up. 

‘Was Mr. Cunningham telling the truth ; was he not telling the 
truth when he said that you were a very quiet and comfortable part- 
ner, and would like to have you feel that you were properly recog- 
nized in the concern when it could be done without working injury 
to other parties ? 

A. I don’t know how he considered it in that concern ; of course, 
I think when he wrote, if he did write, I think he was mistaken if 
he said anything that represented me there. 

@. Don’t you know that your whole $42,000 mortgage interest was 
put right in that concern and put in in writing and by your au- 
thority ? 

A. No, sir; [ do not. 

Don’t you know that you and Hunt and Cunningham agreed 
that your whole mortgage interest should be put into that concern? 

A. No. : 

@. Don’t you know it was put in there ? 

A. I learned it; I supposed probably it was. 

(). You learned it how? 

A. I heard them talking about it a few days ago. 
¥. And you know it was put ijn there? 

A. Iknowit by that. All I can say is I heard them talk a few days 
ago how it was done; that 7 was first I heard of it a few days ago. 

Didn’t you know when you gave your testimony in this case 

six years ago that your whole mortgage interest was put right 
626 into that partnership? 
A. I don’t know as I did. 

@. Don’t you know you did know? 

A. No, sir; I will tell you what I did; I always depend on the 
interest | bad in the mortgage and never looked any further. 

@. You knew that Cunningham and Hunt put in the whole mort- 
gage Interest into that concern—into that partnership—didn’t you ? 
A. I supposed they did. 

@. You supposed so at the time, didn’t you? 


} 
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_A. I supposed so; I supposed they did; I supposed it was put in 
there. | 

Q. You know that was the reason you didn’t get any money out 
of the mortgage, didn’t you? 

Oe knew the reason I did not get anything out of it was be- 

cause everything was mixed up and obody got anything. 

Q. And everything was put into the partnership? 

A. Thev got hold of that property in such a shape among them 
that I never had anything to say to it; never did anything about it; 
never had a chance to do anything; I left it to others. 

@. And you authorized others, to do as they saw fit; answer me 
that; didn’t you authorize those others to do just as they saw fit ; 
answer that and remember you are on oath ‘ 

A. No, Sl] 

What did you do; what authority did you give them? 

A. I gave them authority to foreclose the mortgage; that was the 
end of it. 

Q. You knew the mortgage was put into the partnership; do you 
mean to say you did not give authority to put the mortgage into 
the partnership; do you mean to say that, sir? 

A. Yes, sir; I mean to say that I had nothing to do with that. 

@. You knew it was put in? 

A. I supposed it was. 

. How could it go in there without your authority ? 

A. How ean it go;. how did it go? 

(). Didn’t it go in with your authority ? 

A. I don’t know that I gave any authority. 

Q. How did it go in there? 
- They took it right along and put it in, I guess. 

They took it right along and you did not object; you made 
no yt ction. 

A. I made no objection. 

-@Q You say you did make no objection ? 

A. I made no objection; I don’t think I did. 

2. Don’t you know that you made no objection? 

A. I don’t think I did. | 
). Don’t you know you didn’t? 

A. I think I didn’t. 

Q. Have you ever inquired for any dividends or profits out of the 

mortgage capital which was put into this concern without your ob- 


— 
f 


jection ? 


A. I don’t understand that. 
Q. Have you ever asked to get any money out of the concern? 
A. No,sir; I have not. 
6263 Q. When you went down to Tonawanda to consult with 
Hunt and Cunningham and Haines down there you knew 

that your mortgage had gone into the concern as capit tal, didn’t you? 

A. I suppose d so. 

q. And therelore you went down to talk over your interest in it, 
didn’t you? 
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A. I went down to see who undertook or who was going to pay or 
how we were going to get some pay. 

q. After this mortgage interest went into the concern without your 
objection, and after you consulted as you did at Tonawanda about it, 
I want to know if you did not understand that Mr. Cunningham was 
representing your interest and Mr. Hunt's interest in that firm as a 
member of it, and without your objection and by your implied au- 
thority ? | 
A. I supposed so. 

627 ©. Did he not ever after, from that time forward, continue 
to represent your interest in that concern, and was not that 
the reason you did not look after it personally yourself? 

A. I don’t know what he did. 

Question repeated. 

A. I expected, of course—I suppose that is the case. I suppose it 
was. 

Mr. DuFFIELD: You supposed what was the case. Listen to the 
question, and, if you answer, answer as you understand it. 

Mr. Russeti: He is my witness now. 


@. You supposed that was the case, you say. I want to know 
whether at any time you have at all e nquired after Mr. Cunningham 
or talked with him, or have written him letters or enquired how the 
thing was getting on? 

A. I have not, to — knowledge. 

@. You have reposed implicit confidence in him, have you not, to 
manage your property ? 

A. The fact is, he and I never talked about 1t. 

(). Just let the Ts run, as the boy did the molasses ? 

A. Never talked about it, to my knowledge; think we never did. 

@. I suppose you are not familiar with book-keeping ? 

A. No, sir; know nothing atout book-keeping. 

Q. Do you know who had personal charge of the yard in Buffalo ? 

A. Didn’t know anything about it. 

@. Didn’t wateh it all? 

A. Didn’t know anything about it. 

(. Have you talked this matter over within the last two or three 
weeks with Cunningham and Hunt as to what you should testify ? 

A. No, sir; haven’t talked two minutes with Cunningham. 

(. Haven’t you talked within the last two or three weeks about 
the question of the mortgage being put in as capital? 

A. I don’t recollect talking anything about it to these parties; ] 
think I didn’t. 

(). | mean within the last month? 
A. No, sir; I have not talked a word about that. 
Have you talked with any one with reference to what you 
should testify here to-day ? , 
A. No. | 
When did you come into the city ? 
A. Been here all last week and part of this week. 
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Q. Did you come in here last week with reference to preparing 
testimony for this occasion ? 

A. No, sir. 3 

@. What did you come in for? 

A. [am a juryman of the court. 

(. Petty jury ? 

A. ¥ea, sir. 

@. You came to the city for that purpose only? 

A. Yes,sir; for that purpose only; that was the principal purpose. 

@. Have you not conferred, while you have been here, with Hunt 
and Cunningham as to your testimony here to-day ? 

A. No, sir; I have not. They said I wanted to be here to testify 
in this-‘matter, but there was no more said. 

Are you now held as endorser at the Traders’ and Manufact- 
urers’ Bank here? 

A. No, sir. 

(. Did you hear Mr. Boynton’s testimony this morning? 

A. No, sir. 
Q. How long since you have seen Henry M. Robinson? 
A. Saw him Jast pa he was in the office down below, in the 
lumber-yard. 
628 Q. How long ago was that? 
A. Several years, probably. 

(. Have you ever ‘heard anything about claims that George Rob- 
inson and his wife have presented against the firm of C unningham, 
Robinson, Haines & Co.? 

A. I heard some little talk about it. 

(. Did you charge him yourself to have gotten up claims against 
the concern, in the name of his wife and father, which were not le- 


Or ee eK 


| gal claims? 
: A. No, sir; I never knew anything about it enough to know any- 
! thing of that kind. 


@. Did vou know whether Hunt and Cunningham did? 

A. I don't. 

(). Have they talked with you about it? 

A. I probably learned from Mr. Hunt that there were some claims 
that should not have been brought in. 

(. How near neighbors are you and Mr. Hunt? 

A. About three miles. 

(). Did you and he ever talk about these matters ? 
b | A. d believe I saw him about once since last April; once or twice. 
: ®. Have you expressed any anxiety to him to get your money 

out of this? 

A. No, sir | 

(). Are you sure you were not at Williams’ office at the time the 
Butlalo agreement was made? 

A. I think I am. I don’t know anything about that Buffalo 
agreement. 

@. Do you remember whether you testified upon that subject in 
your testimony before? 
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A. I don’t; I don’t recollect now. I don’t recollect anything 
about it. | 
Q. Did you see Calvin Haines when he was here yesterday? 
A. Yes, sir. 
(. Did you converse with him about his testimony? 
A. No, sir; not a word. 
Q. Did he talk with you about George Robinson? 
A. No, sir; not a word. 
Q. Did he not say something to you about Robinson’s testimony ? 
A. Not that I recollect of. I guess he didn’t. I would recollect 
it, probably, if he did. 


Redirect: 
®, You are made to say, in answer to one of Mr. Russell’s ques- 


2 
tions, that you consented that your mortgage should be put into 
that concern as capital. What do you mean by capital ? 


A. Did I answer to any question of that kind? 
. You were made to so say. What do you mean by capital ? 


A. I don’t recollect saving that. 
©. You did so say,and I want to know what you mean by capital ? 


A. I never meant to say anything of that kind. 
@. Never mind whether you meant to say it or not. 
you mean by capital? 

A. We understand what capital is. 

Q. I would like to have you tell me. I’don’t think. you do. | 
don’t think you would answer these questions the way you have if 
What do you mean when you say that mortgage was put 
Do you say you did not mean 1t? 


What do 


you did. 
in as capital. 
629 Objected to as asking the witness to perform the office of 
lexicographer. 

©. You say you did not mean to say that your mortgage was put 
in as capital; it appears that you did say so; now, I ask you again 
what do mean by capital; can you tell me? 

A. |] thought I knew. 

@. Never mind; just answer the question. Can you tell me what 
you mean by capital? 

Objected to as not proper re-examination. 


@. Yes or no, Mr. Eschleman ? 

A. What was the question ? 

@. The question now is, What do you mean by capital, if you can 
tell me? If you can’t, I wish you would say so. | 

A. I think you all know what capital is. 

Q. What do you mean by it when you say that mortgage was put 
in as capital ? 

A. I didn’t mean to say so. 

Q. We have got by that. What do you mean by capital ? 

A. I hardly know the question Mr. Russell asked me. 

Q. That is not the point. The point is now what you mean by 


‘apital. 
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A. Capital is money. | 

@. Then your mortgage is not capital ; so you do not mean that. 
What do you mean by capital when you say the mortgage was put 
in as capital ? 

A. Put in where ? . 

@. Putin the firm. Is that the only answer that you can give 
about capital—that it is money? | 

A. That is what it is. 

Q. What do you mean by saying your mortgage was put into 
that firm? 

A. I didn’t mean to say it was put in. 

(). Was it ever put into the firm? 

A. Not to my knowledge. 

®. Did you ever make any assignment of it to the firm, or any 
member of the firm? ; 

A. No, sir; I never did. 

(. Did you authorize anybody to make any assignment of it? 

A. No, sir; I never did. 

(J. In answer to one of Mr. Russell’s questions you say that you 
supposed that your mortgage was in the firm, and that Cunning- 
ham was authorized to represent you in regard to it. What do you 
mean by that? 

A. I never gave any authority, but by what I have since learned 
I supposed that it might have been the case. 

(. Supposed that what might have been the case ? 

A. That that was in there. 

©. How did it get in there if you didn’t authorize it to be put 
In ? 

A. I say it might; I don’t know. 

Q. How might it if you did not authorize to to be put in ? 

A. It eould not have been. 

@. Then what do you mean by saying it might have been in? 

A. I never consented to its being put in there. I meant to say 
by that that they might have done it or might have got it there 
without any authority from me. ‘That is what I meant to say when 
[ said it might have been in. 

Q. You say you never assigned the mortgage or authorized any 
one to assign it? | 

A. No, sir. 

Q. Nor put it into that firm ? 

A. No, sir. 


O50 @. Don’t you know that that mortgage was foreclosed ? 
. Yes, sir. 
(. And there was a decree on it ? 


A. Yes, sir. 
(). And the land was sold on it? 


Objected to as not re-examination. 


A. Yes, SIP. 
Q. And that wiped out the mortgage 


} 
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Objected to as leading and incompetent, and as calling for a legal 
opinion of thé witness, and isnot proper re-examination. 


A. Yes, si 
‘) 


(). How could that have been put into the concern ‘ 

Same objection. 

A. Of course I had nothing to do with it. 

Q. How could anybody put it in after there was a decree on the 
land sold? : 

same objection. 


A. I don’t think there could. 
@. Now, don’t you know it never went into the firm ? 


Same objection. 


A. Yes, sil . 

(.). You say it Was Sl upposed, « Or Vou SU Ly) pos sed, that if had | Dee 
put 11). You supposed that from what? Who had t told you ? What 
made you suppose it ? | 
A. I learned it from some parties ; | eould not tell where. 
@. What parties did you learn it from? 

A. I heard it reported—heard it talked of. 
(. Whom did you hear talk of it? 
A. | eoul hot say. 


(). Asa business man do you imagine that anybody could take 
that property and put it into a firm and you not know it? 


Objected to as not properly re-examination. 


A. I never knew they could. 

@. IT wish you would exp Jain when you say you learned from 
some parties that that was put into the firm whi at you mean. What 
did you learn? What did they say ? 

A. You have got me kind of mixed up. 

(. I have not; Mr. Russell has. 
A. After foreclosure of that mortgage I had nothing to sav 
about It. | 

(). I don’t care when it was. When did you learn from the parties, 
and what parties that this was in the concern ? 

A. I think that Oliver told me so last night. 

(. So Oliver has been talking with you about it? 

A. Yes, sir. 

Q. And Oliver told you that Cunningham put your mortgage into 
the concern ? 

A. Yes, sir. 

@. And you believed him, did you? 

A. Yes, sir. 

Q. Cunningham never told you that he had put it into the con- 
cern ? 

A. No; never talked with Cunningham. 

Q. Hunt never said so? 

A. Not that I recollect. 


is * ~~ 
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Q. Do you keep books of account yourself ? 

A. No, sir. | 

Q. Have you ever done any general business besides farming ? 
A. No, ot ae ; 
@. Have you ever belonged to a partnership ? 

A.- Never. 

(. How long a talk did you have with Oliver ? 


> 


~ | if “. i 
A. ) OF 20 minutes or a tiail au hour. 

#¢)> ’ 

651 (J. V here Was it? 


\ 1), \"} ] ] . Os 1, ? 
im oF JOW 1) WEIiOV LiCl. 
, ; oe aie , = | a . = ‘) 
J. Can you remember what he said to you ‘ 
* ae ee, “PEE a i 1] 
A. No: I ean’t remember it all. 


Q. Can you remember what he said to you about Cunninghan 


having put your mortgage into this concern ? 

A. Said the mortgage was put in as a part of the stock, as a part 
of the business. 

Q. Here is-a paper marked Exhibit F in the suit of David D. Oli- 


: on j j } i] = =e : . Thee | 
ver AQZaAlnst Crarret b. Hunt ana Ovners. Did You ever see that be- 


®. ] | Ten : a as 
(Obieected LO as nol Propel re-eXalblnatlon. 


Mr. DurrFriELp: I will state that ] inadvertently omitted to ask 


: - + ; 2 . Baas . . rae cera Le . 
the Withess tne Question on direct examlnation. 
| : 


re 

~~ 

— 
= 


7 . 7 . : 
Obyjected LO as Incompetent 


A. That is the proposition from Oliver to Hunt and Cunningham, 
in which he wants me to come up and buy him out and take an 
interest with him. I don’t recollect of knowing anything about it. 

(. If that mortgage Was pul into the firm, was it sie into the firm 
by your authority ? 

A. No, sir; never. 

Q. Do you now mean to say that you supposed it could be put 
into the firm without your authority ? 

A. That is the way I supposed it was done. 

(). I understand you to say that if you said that that mortgage 


S i e e eo * 


was put into the concern you did not understand the question ? 


Objected to. as putting language into the mouth of the witness. 


A. Yes. 

@. Did you mean to say that? 

A. Yes, SIP. 

@. Do you mean to say that the mort gage was put into the firm 
or not? | 

A. I mean to say that if it was put in it was put in without my 
consent; that is what I mean to say. 

(. Before Mr. Oliver told you that that mortgage had: been put 
into that concern, had you any knowledge thatit had been put in? 

A. No knowledge. 

(Signed) JACOB ESCHLEMAN 
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JOHN Bow.Les sworn for defendant : 

Mxamined by Mr. DUFFIELD: 
Q. What is your name, age, occupation, and where do you reside ? 
A. John Bowles; 48 vears old; am foreman for Mr. Cole; have 
been foreman in lumber yard for 25 years, and also inspector. 
Did you know the firm of Cunningham, Haines & Co., of Buf- 


‘) 


Q. Were you in their employ *‘ 
A. Yes, sir. 

@. What capacity ? 

A. I was foreman of the yard. 
). And - cme <d their lumber ? 
A. Yes 
). How much of 1 

A.. I was there three years: all that they received. 

Q. W hal vear did you go there, and did you stay there until they 


( 


ae ] oe 7 ea 
closed the yard i 


A. I was three Vears with { hem. 
Q. What years were you there, 1f you remember? 
A. It is so Jong since I have not kept any trace of it. 
652 (). Where was the vard when you commeneed with them? 
A. It was right opposite Taylor and Cort’s yard. 
@. On what basin or shi Ip: 


A. On the slip that runs from the Ohio basin. 
®. Was the year you commenced with them the year they com- 


meneced the vi ard ? 
\ S.-SIT. 


ee 

@. And you stayed with them three years from that out ? 
\ 8, SIP. 

\ 


. while 


e 
sa 
4 
_ 


2. About how many feet of lumber passed under your ¢ 
you were in their employ ? 

A. I eould not Say. 7 

Q@. All that came from there, from the Devil river-pass, under 
your eye? 

A. [ think there was nothing handled any other place than what 
came there that I know of. 

(). State how it run as to culls? 

A. There was not eronane 3 00d lumber, and what good lumber was 
In it was not first quality lumber, kind of hard, not hke the Michi- 
gan lumber. | 

How did it run to different grades ? 

A. It ran coarse; the common was coarse, and it ran to culls 
Q. How did it divide up; what was the percentage among the 
different grades 

A. It is so.long since. ‘Take the first year. It would be 9 years 
ago. I have paid no attention to it since. I know the lumber ran 
poor. 

(). You can’t tell how it did run? 

A. Not the exact amount. 


‘) 
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Q. I don’t expect the exact amount; you can get pretty near it. 


& 


{ What percentage of uppers ? 
A. ‘There was not much uppers In it. 
@. How much ? 


A. It was hard [to tell] what uppers there were in the lumber 
from that; part was of a hard quality. 
(J. 5 per cent. uppers ? 
A. I should think probably about that. 
). More than that? 
A. No; I do not think there would be; hardly. 
) 
\ 


? 


oa 


\\ hat per cent. of common ? 
aL ag - a aestst ass ] Bene : 
-_l eould not sav: it is so lone sinee. vou know. 
the proportion of culls; can you remem- 


~ 
as 
~~ 


(). Do you know abot 
ber that? 

A. ; ‘he Cargeoes mig | 
culls; something like that. I think there was some Norway mixed 
—— it. 

we That went into the eulls 
4 Sometimes you can’t 
ulls. 
(Signed) JOHN BOWLES 


it vary a little: from 20 to 25 or 30 per cent. 


et as much for that as you can for 


633 Henry S. CUNNINGHAM recalled for defendant 


Hxamined by Mr. DUFFIELD: 
(). You were at Ossineke in Sept., 1868 
A. Yes, 

() . You ey fer provements, 30 called, on the Devil river prop- 
erty erected | ae. ‘Oliver ? 

A. Yes, mi r. 

Q. Will you state what in your opinion the value of those improve- 
ments was in detail. 

A. Well, I didn’t think the old water mill was worth anything. 
[am nota very good judge of steam mills, but should say it ought 
not to be worth over 15 or $22,000. 

@. Why do you say the water mill was worth nothing ? 

A. It was delapitated. It was an old eoneern, and it Was aban- 
doned. In connection with the steam mill it could not be made 
valuable even if it was put In repair. 

Q. Why? | | 

A. The river was small; it was not large enough to run the logs, 
let alone the water mill. | 
Q. How about the capacity of the stream to float logs sufhicient | 
for the steam mill, leaving the water mill out of consideration 7 

A. The stream was not large enough to do anything only at cer- 
tain times of the year—in. case of floods in the spring and fall; to 
do anything wit thout a dam, and with dams much of the year, Iismy 
experience since I have known anything about it; it was impossible 
to keep a millstocked. Thestream was not large enough to do any- 
thing. ‘There was asmall basin below which enabled us to put some 
logs in, and the water had to be gathered, dams had to be built and 
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water gathered in the dams, slash board raised, and the logs run 
down ; that logs started in the spring got a few down, and would 
have to run them down through the season. 

Q. Were there any dams when you went there first ! 

A. My recollection is that there was a dam, called the McKay 
dam, beside the mill-dam. 

®. That was all? 

. I think so. 

@. What were the lands about the property in connection with 
a ‘nil property worth ? 

A. You are speaking now of the improvements about the mill? 

@. Mr. Oliver separated the lands first rp then the on ca 
ments. So as to follow him, give the value of the lands without the 
improvements ? 

A. The lands had no particular value, except for the value in the 
business, the location. It was a sterile place, nothing but sand. 
The location may have been of some value in connection with the 
mill property for.the purpose of putting buildings there. How much 
of an. area do you take in? 

(). I don’t know how much of an area he takes in. 

A. Their claim is 15 or 16,000 acres of land. 

Q. In his bill Mr. Oliver speaks of land lying about the mill. 

A. Take 1,000 acres about the mill it would not « worth much ; 
it is nothing but a bed. of sand. 

Q@. I suppose he ‘means it would include all these buildings? 

A. Independent of the buildings, my judgment is that the land, if 
they wanted to build a mill, they might give for the sake of a mill 
site $1,000 for what land there was before there were any ImMprove- 

ments put on. 
654 Q. What were the improvements outside of the mill 
and docks worth—the shanties, boar lin ne-houses, and those 
things—what were they worth? 

A. There was no barn, I believe, but the house barn, and the 
boarding-houses, and some cheaper buildings; I suppose those im- 
provements would cost probably So,000 : they might cost six: ] 
should say not to exceed $5,000. The property had been in use 
some time and was not worth that. In the matter of making up 
the inventory the property was not inventoried for more than 3 or 
$4, Ag 

What were the docks and tramways ? 

A I meant that in connection with the mill—I meant to include 
that in the mill—I put the mill property at from 18 to $22,000. 

@. What were the pine lands worth: what was the character of 
the pine lands and the character of the pine on them‘ 

A. Previous to that time J had been over them; I have never 
been over very .much since ;. where they have been lumbered I have 
been over 6 or 7,000 acres of lands, lands that Hunt and Eschleman 
and myself originally owned, and during that we crossed some other 
lands; I did not get a very favorable impression of the land at that 
time; I don’t believe now that the lands were worth, in connection 
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with the mill business there, to exceed $60,000; I don’t believe they 
were. 

Q. How did you come to go to Ossineke in Sept., 1868? 

A. I went there for Mr. Oliver. 

(. At whose request? 

A. At his request. 

(. Had you, previous to that time, seen this paper, Exhibit F, in 
case number 1408, the proposition of June 9th? 

A. Yes, I had seen it before. 

®. Who gave it to you? 

A. I think Geo. Hawkins showed me that. 

Q. Didn’t give it to you? 

A. No, I don’t think he grave it to me. 

Q. ‘To your knowledge, had Mr. Hunt seen that previous to your 
going there? 

A. No, sir; not to my knowledge. 

(). At the time George Hawkins LAVE it to you, do I understand 
he did not leave it with you, or that he did? 

A. I don’t think he left it with me; that is my recollection now. 

(. You say Oliver requested you to go there; what did he request 
you to go there to do? 

A. Well, I would like to preface that some by saying how I came 
to go there; I went there at his request. , 

(). What did he want you to do? 

A. He had been talking that he had not control of his business ; 
that he had a partner tiat was robbing him, and he ousted him out 
of possession and he could not do anything, and that he had been 
trying to sell all summer, and he hadn’t done it; and he finally 
made a stipulation to some parties to take the property at a certain 
price, and they were going to buy, and matters were crowding him 
and he had got to do something, make some sort of a shift to pro- 
tect himself. | 

(. Did he name that partner that he said was robbing him? 

A. George J. Robinson; and he requested me to go there to help 
(. At that time did you knew Calvin Haines? 

A. I had seen him once before, | think in the spring of 1868. 

(. Didn’t know him—was not acquainted with him? 

A. I was not acquainted with him; I then met him and spoke 
| with him. 

650 Q. At that time did you know George J. Robinson ? 
A. I had met George J. Robinson two or three times; 
twice I remember. 

(). At that time had. you had any business with him ? 

A. No further than he took some money to him once when he 
was going up there; stopped there and took dinner at some place ; 
he and I took dinner at some house that he was stopping at, I 
think. 7 

(. State definitely what he wanted- you to do when you went 
there; if there was any definite programme under which you were 
there with him; if so, what it was. 
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A. I went there with the understanding that he wanted to use me 
in shifting the property in some shape which prolonged his oppor- 
tunities for making a sale of it and getting around and saving him- 
self; saving something out of it for himself. The thing was very 
close upon him ; the t 1me he had ae the other lees the refusal] 
was nearly expired, and he expected they shia draw the reins on 
him and he had cot to make a ¢ as nge of some kind, make a shift 

Q. Referring to Exhibit k, In number 1408, state what it is? 

A. This is ee my scraps ual on n-book of that year, 1568. _ 

Q. Refer to that and state, if you: please, when you left Buffalo, 
‘ee you made the journey to Ossineke, the day you arrived there, 
and the day you left. : 

A. I started for Detroit on the second day of pept., L868. 

Q). What hour? 

A. I should only say that it was probably about 7 or 8 o’clock in 
the evening; I don’t see that my memorandum says; I remember 
that I started on the evening train, perhaps about 7 o’clock, and 
arrived in Detroit the next morning, and took the cars from there 
to Bay City ; this don’t show that; took a boat from Bay City to 
Alpena. 

Q. What boat, do you remember? 

A. I think it was the Huron; took a boat from there to Alpena, 
and arrived there at five o’clock on the ei of the fourth, and 
went to Devil that day, whitch was Frida 

(). On your journe Vy there did you meet aah hs? 


‘ 
A. | met Tb on at Suspension Bridge. 


). Did he go up with you? 

A. He did. 

(. Did you meet Oliver at Devil river? 

A. Yes; sir. 

©. What did Mr. Oliver then propose for you to do, if anything, 
r do to you? 

A. I think Mr. Oliver took me around the property some that 
day, and finally proposed. I don’t know but what we were ’round 
some again the next morning. I think we started: out and traveled 
the next morning. He told me that he was afraid they would come 
upon him; he did not know but suit had already been commenced 
and the papers were out; he was aaa s; something had to be 
done right away. Is it proper for me to say what he said ? 

(). Yes; tell the whole conversation. 

A. | said to Oliver, after he was — presenting the matter to me— 
my recollection is that I said to him we had talked the n 
below before we came here, and now | have got to say to you the 
thing looks bad for you; as it is I don’t see that there is anything 
in it for you; I don’t see how you are going to protect yourself and 

save yourself; if you want to turn this over to me for a shift 
656 I can’t Say to you that it will be any better; I ean’t hold out 
any inducement; you know es well as I do about that; if 
you want to do that you Can make that move, and I can say to you 
[ don’t think it can be any worse; there don’t seem to me anything 
will give you a little time to turn again. He had told me what his 


matter over 
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prospects were for selling, if he only had time to get around he 
would make a sale, and he wanted to keep the interest alive so that 
it would work around and save something out of it and work it to 
his advantage. 

Well, what did he finally propose to you ? 

\. He said he would go on.and make the papers; go and make 
the deeds and the bills of sale, and transfer the whole thing over to 
me. ; 

(). What were you to do more 
A. Well, I was rather to do lis bidding without any definite kind 
of « yperation. l was rather not to do anything, but to become a 
passive Instrument in his hands; to let the thing run along in my 
name. I expressly told him I would not take any responsibility in 
the matter. I would not make myself responsible for anything that 
he might do. | 

#3 What was the object of the transfer 
A. To protect himself and help him forward his own interest and 


*) 


+) 


make a sale. | 

(). Protect himself against what? _ 

A. Against the outstanding liabilities; to get ina shape so that 
he could avail himself in some way; get something out of it; but 
the point was to make a sale. 

@. I show you four deeds—David D. Oliver to you—marked B, 
a8 LD. Kt. 11) Case | LOS: cle those the L Cc “ds Ol th; Li prope rty | 

A. Those are the deeds that Mr. Oliver executed to me at that 


time. 
(). Exhibit F 1s an assignment of that mortgage, is 1t? 
A. Yes, sir. . 
©. Exhibit A, in the same suit, is a bill of sale, is it ? 


). Et 
A. Yes, sir. , 
). Look at those deeds and the certificates of acknowledgment, 
| state in which handwriting the pander vsacvisti 
A. In the handwriting of David D. Oliver. 
). Including the date? 
A. Yes, sir. 
’ Is that the correct date ? 
A. That is not the day on which I was there. 
Is it hot the day Ol} which he Pave Vou the deeds ¢ 
A. No, sir; I was present at the execution; that is, the day on 
which they were execute 
() Did i you 1 look at al 
A. I did not look at all of them. 
@. Look at them all; are they all his handwriting ? 
A. Yes, SsIr. 
Q. What, if anything, was said | 


those ecertinicates ¢ 


) DV ()liver about the date 
A Te suggested that that better be dated. back so as to furnish 
protection against any suit that might have been commenced within 


two or three days or three or four days, or something of that kind; 
seemed to feel that there were some matters that might have been, 
and thought there were. | 

Q. How long did you stay there after this transfer? 


-_* 
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A. Went there Friday and stayed until the next Tuesday even- 
ing. 
@. When were these delivered; on that day ? 
A. That day, the 8th. 
() When did you leave ¢ 
A. I left the 8th: in the evening; I remember now it rained on 
the way up to Alpena. 
(). Where were the deeds delivered to you ¢ 
637 A. Delivered to me at Ossine eke. 
(). Ai whose house ? 
A. I think at Mr. Oliver's house. 
@. You.say you left there ‘Tuesday night; who went away with 
you 1, if anybody ? 
~ A. Mr. Oliver. 
() W here did you vo? 


). 
A. Went to Alpena. 

). And from there where ? 

A. Took a boat from there to Bay City. 
Q. What did you do there? 

A. Irom bay ‘iby LO Detroit by Ke lint. 

( W here did he leave you ¢ 


). 
A. He left me at Flint 
[I suppose you talked about the property on your way down, 
see and Mr. Oliver? 
Oliver talked a cood deal about it. 

What did he say were his intentions with regard to it 

A. He was on his way down to make a sale; he expected to meet 
parties at Flint, [ think; he spoke of there being a party or of ex- 
pecting to find a party at Harrisville on the way down, and he was 
disappointed, did not find him there, and came on down to Flint, 
expecting to see a man there; he talked of different names; Patrick, 
I think, was the man he went to see particularly ; Patrick had some 
parties to sell 1t to; that is ny re colleetion. 

Q. On the way down did he talk [about } anything beside affecting 
sale; talk about your going into possession, running it, or any- 
thing of that t kind? 

A. I don’t remember that he did [s ay | a word. 

@. You came on home from Flint, I believe you said ? 

A. Yes; I came to Detroit ; came home; came right along down. 

Q. Will you look at this paper, Exhibit H, in suit number 1408, 
and state whose handwriting 1t is and whether you received it. 

Ag That is Mr. Oliver’s handwriting. 

Did you receive it by mail? 
A I received this letter from Mr. Oliver. 


) 


Deeds,.bill of sale, and the assignment of the George J. Robinson 
mortgage, being Exhibits A, B,C, D, and E,in the suit number 
1408, are offered in evidence; also the letter Exhibit H. 

(). Look at Exhibits I and J in the same suit and state whether 
those are letters of Mr. Oliver’s and whether you received them by 
mail, | 
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| Q. You received it, I suppose, in due course of mail? 
; SES received both of then 
Kxhibits I and J in the same suit offered in evidence. 
Q. In Exhibit H Mr. Oliver says; “ I have seen Patrick and he 
) says those Eastern parties are coming on.” Do you know who those 


a" +f 8 ‘ 7 ‘ ea 7) 
Kastern parties were * 


A. I think ‘it was not them; they were not the parties; I think 
| think 


ie ee a ot ven ee ae Oe : © i } _ . = 
| should remember 10 lt those were the names mentioned: 


’ } } 17 : j ? . , 
action Lh Lldd IMeN 1) ‘\ i Ve yy) but qaont get the 
’ { | 4 | a : } ] 
: brid pr SSIOn thal Li meh) | I’ rreaq to r Thay be ris- 
: x 
LoLin ( i 
=aYO | } 4 , ag Bene ya %, [ae Ba Bt Spee rs 
Hod ‘J. in the tetter oi pept. Lotn’ Mr. Ullvel SAVS. SpeakiIne ol 
. ‘ i < 
a aS i! Pee 2 eee . na i 
~~ (seoroe WObDINsSON: 'e Plc ta 1eCtLler IFom Haines. and ljas 
8 L 
} } | . ° ] : : rey } gs 4 
Yot a new 1de Ahad vi tO pDiayvy ugiv Uu tney can 


} : : j f _ my + »? } eo . 4 Vit rWexri_mt _ a} } 7 ’ a 
it thoat time had cwilver: entered 1000 a contract W ith | laines LO sell 


| | he | tract wit! 
A. J understood from Oliver that he had a contract’ with them 
thie 6 — Pe a ae Se es) ae a a ] ae Tages are 
W lilt h Was Conditionai: that thnev nightavanaon the contract: they 


; ‘ . . . . 
Ties ae: rOor+ray MATIICS | Bena ra mre t} Tatane weal 
had a certain relusai Under a Cerblalha CONLPACL. 


@. Mr. Oliver testifies that when you came up there in Sept. you 
1] 7 | } | ee L, + ) bey} 4 La ad ) een? ” ray 
told him that he, Haines, had abandoned -that contract; were not 
FOIne LO Carry lt’ OUL: IS tik 
eos | 1¢ +] moe ee a Pape EY ee 
A. I never knew anything about that contract; only wW hat Olive 
told me 
e . 7 1] Rs 4 }> i] ’ rh Fr t? ; P ine - ¢ a6 »y? y 
(). Did you tell Oliver that the filaineses were not going to carry 


x any talk with the | laine Ses about a betore that t 
pi eae a ae ae we ee , n raya 
A. No, sir; I said I neversaw Mr. Haines but once, and that was 
i 


P if ad » ° ] j } j pas oa = Ee. r . ° = * 
(). } to the receipt of this last letter, Exhibit J, which is dated 
A 
; a4 | i naan ' ol . . } . ; RE ™-< ee : 
Oct. 6th, between that and your lea, neg nim at Klint, had you 


again seen him 


5 : ] , pee e a 
| Jo you remember the Buftalo cl! 


‘ 
" 
. 7 ate ye aca : | ; 
x: ()n. ves: i have seen him Within the time. 


Z When was that made ? 
A. Without looking, I should say the second or third of Oct. 


— 


(). This letter, Exhibit J, is written after the Buffalo agreement, 


Ye: 
You said you had seen him; where; in Buffalo 
He had been here in buffalo. 
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Q. What brought him down bere; what occasioned him to come 
here ? 
ee “i, Sage him. in eare of the boat Huron, to come down ? 
Q. What did you telegraph him ? 
Ay ion’ remember; I telegraphed him requesting him to come 


down ; that is the substance of it. 

@. Up to the time of that telegraph, had you had any arrange- 
ment with Oliver other than the one you have stated ? 

A. No, sll 

Q. Will you look at that memorandum book; does that say any- 
thing about be sbdedaens: money of Tanner? 

A. it tarp borrowed $50 of A. Tanner. 

Q. What date is that? | 

A. On the 2nd day of Sept., 1568, which I remember I did. 

(. Will you state what you told Mr. Oliver when he came down 
to Buffalo ? | 

A. [told him that Haines was softening up some, and began to 


»talk to me about buying; wanted to knowif he could buy the 


property ; 1f it was for sale yet; and he thought he could work ap 
atrade; and I did not know what to say to him; I only said t ) HIN 
the property was for sale, and ae seemed to say that he woul 1 buv 


| 


it, and he was glad it bed got » [his] hi inds now, so that 7 he 
made any arrangement it wol mn % amount to something; he wanted 
to know the terms; what could be done; I told him 

639 (). Did you tell this to Oliver? 7 

A. That is what I told Oliver; and I thought it was best 
for me to let him know, so that he could come down and see what 
he wanted to do. ) 

(). Did ¢ Hm iver see the parties himself? 


A. Yes, 
). Did he caine » directly with them? 
A. No, sir; not at first. He came in contact with them before 
the negotiations were through. He stopped at the Mansion Hou 
I negotiated with the parties. I talked with him, and knew what 
he wanted to do; talked with him and his brother-in-law, Hawkins, 
and I talked with Haines. | 
(). You heard George J. Robinson’s testimony, I believe; do you 
remember his testimony about Ranney, telling him that you wanted 
to see him at Duffield’s office, and his calling upon you in Detroit? 
\. Yes, sir, J remember his testifying that 
). Did he see you at Dutheld’s office in Det roit? 
A. I think he saw me there about the 20th of August. 


@. What year? 
A. 1568 
(). What was the conversation between you and him about, if 


ecihien® | 

A. I think there was no conversation; I think we met by acci- 
dent in Mr. Duffield’s office, and I think that there was no conver- 
sation there only of a general nature—nothing relative to business. 
I don’t remember a word. 
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Q. Was there any talk at that time, such as he states, about the 
mortgage now covering the mill site? 

A. Not a word. 7 

(). He states at that time that you were quite nervous about it, 
and uneasy, aud you wanted us—by which he means himself and 
somebody else, I don’t know who—to meet you and the other par- 
ties in interest in Buffalo, to see whether their interests could not be 
harmonized and something done in the matter; that you wanted 
Haines, Ranney, and him—Robinson—to meet you, Hunt, and 
Mschleman in Buffalo; that he raised some objections to going un- 
less assurances were made that his time and money would not be 
spent for nothing in going down there, and that you gave him your 


assurance that he would find Hunt and Eschleman were ready to 


take hold and act in the matter, and tn accordance with that assur- 
ance, subsequent to that time he went down, was there any such 
conversation as that? 

A. It is entirely false, from beginning to end; i never had any 
such talk with him. There never was any appointment made. | 
never gave him any such assurances—that 11 might 2O down; and 
the whole of it [is] a fabrication; and he never came. 


Seat 
A : = a . . 
®. What do you:mean by saying he never came? 
yy . eo ? cotk i " | : | . Y a > 
A. If he made an appointment Witli We, Ile says I Lave him 
assurances. I never gave him any assurances, and he did not come. 


(). He did not come down here’? 


A. He came at the time of the Buffalo agreement, but I had no 
knowledge that be had any intention of coming here; had no 
; , Po bot } ] 
knowledge until he came. He came—he and the old Mah—one 


morning about the first of Oct. This meeting was [on] the 20th of 
August. 

(). He says the next talk was in Buffalo—the talk with all these 
parties—Calvin Haines, Philip M. Ranney, Garret b. Hunt, and 


A 


an 


Jacob Eschleman ? 

640 A. That talk in Buffalo at that time had no connection 
with my seeing him in Detroit, and I had no conversation 

with him in Detroit. 

(). He then says that early in the negotiations with O 
Butlalo for the purchase of the property he went to you and said to 
you that he would like to know just what kind of a proposition you 
did make to Oliver, what proposition would meet your approval, 
and that you said tohim in an anomalous way and a significant 
manner that you were David D. Oliver, and that you were selling 
the property, and that you would not advise him to make any 
proposition that he might afterwards wish that he had not made, 


Sais " 4 
Liver al 


but that Vou supposed he wanted LO buy that roperty on as sood 
, tI : : ae) 
terms as he could; did you have any such talk as that? 
A. I will say in answer that it is just as false as the other state- 


ment. 

(. He further says that you said you were not anxious just then 
to talk. as freely as you might after you had closed out Oliver’s in- 
terest, but referred him to Hunt and Eschleman, and said whatever 
; 


Was satisfactory to them would be all right with you; 1s that so % 


—_—— 
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A. No, sir. 
). Did you have any conversation with reference to the purchase 
of Oliver’s property to George Robinson—to him alone ? 

A. No, sir; not a word, to my knowledge. My knowledge and 
recollection is that I talked with them together, and most always 
when I talked with Oliver, Hawkins was there. I talked back and 
forth as between the parties a good deal. Hawkins would go back 


t 


with me and hear the talk that was had with these other parties ; 
went back and forth until they came together 


Q. George Robinson says that the firm of Robinson, Haines and 


Rannev purchased the property from you, and with the assistance 
of Hunt and yourself begun operation; how did you and Hunt 
assist, if at all, that firm in beginning operation, or did you assist 
them ? 

A. No, sir: did not. 

\).. He SaVs that they obtained a large part of their supplies in 
Buffalo on. credit of Garret B. Hunt and Henry 8. Cunningham 
to the amount of about $5,000 ; ‘is t act’ 

A. No, sir; it 1s not. 

@. That you ‘and Hunt went to parties in Buffalo and procured 
the credit; was that true? 

A. No, sir. 

(). Now. then, you were talking about the negotiations which led 


] FD ce. seikoe J ; : , ee : a aie eed a a a eat aee i sag 
to the Buffalo agreement: you sald Mr. Oilver was here . Was Mr. 


& y ; oar ae 
A. Yes, sir. 
(). Was he a relative of Oliver’s? 
i He Was a brother-in-law : married Mr. Oliver's sister. 

Fao : , 1 Rew ‘ ij ‘ 

). Were he and Oliver Llovether. bere ! 

} 7 - . y ¥ \ 4} > >> ] . » « eS ’ 52 " 
A. I don’t know that they came here together: they were here 
together. 

(. On this business ? 

\ rmx ‘ iv P } - i. Poy 

ca. Phey were beie together on this Dbusipess. 

M. Where was this agreement finally consummated—I don’t 
mean the Wiitcen avreemeni—l] Mean the UNaerstanadilne hhat 
consummated ? 

\ | : | ; - : 4 | ie . “a ’ 5 ] {* ® 1 | & = ’ ] AY ’ 

AA. LDINK In talking back and Tforeh that Hlawkins and | were 


©. }* : E 4 : x ‘ . + : ack ies . = Pe. } ' 
together with Oliver at the. Mansion House. ana that Hawkins told 


, | . , 1, } i ee Se ke 
bim LOatit was the vest thing be could do. 
- 17} a a ca tard . Rihes cell { 7, 
64] () Neve 1) na Lb Ue \\ ciese YOu bhi iy LO tovethet ° 


} 
l 
¥ That ra th RS ae a aa ae : We eee eT Se “ae 
rs Nat we topere decidec. or tobat 1t Was decided there, that 


7 . > ‘ if 4 " ] : i ‘ } . “_) + , : \ 
the terms should He ACCeEPted, and that we then went over to ( ie 
seal . - a pa te ‘ } ] Ete | i 
YrTove Ss oTce: Naa Aa SOIL O:! . n that {| 
1 } 1 ? 
A i statements o Haw S ( ,~and ¢ red to ve 
stricken out. 
rmx} . 
(). hey Werle 1h) ()]} ( )] Gl { \\ ey £ 
A. Yes, e713 
‘ : te 
(). You went over in Colerove’s offic Were the other parties 
over there ? 


A. I think that is where we met Oliver, Haines, and ] 
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Were the negotiations concluded there? 
Yes, Sir. 
J. I'rom there where did you adjourn 
A. To Williams’ office. 
(). Did eT eo with you? 
Vos 
Who went up to Williams’ office? Name the parties. 
[ can’t tell just now w | 
Nat We all that you Cah remem ver Were there. 
My j recollection IS that LHe parties who were buying the Prop- 
Mr. Hawkins, Oliver, and myself were there. 
2. Was Hunt there ? 
iN. don’t remember his colIne yere., 
(). Eschleman ? 
A. I don’t remember either of them being there. They might 
have been there and they might not; that I don’t remember 
Q. Will you look at Exhibit M in case number 1408, and state 
whe ther that is Mr. Oliver’s signature 
‘A. Yes, sir 


@. Do you know in whose handwriting the body of the agree- 


a 


‘) 


ment 1s * 


A. Benjamin M. Williams. 
Exhibit M offered in evidence. 


(). Do you remember when that was signed by Oliver? 

A. No, SITY. 

(). \V i} ] Vou look at hy, xhibit Li. and state if that iS the | 
eS a called 
hat is what is sian the Buffalo agreement. 
tate, if you please, as particularly as possible, the cireum- 


stances connected with the dr: aftine and execution of that agree- 


TP 
M.S 


b 


—< 


ment. 
7 , : gate a W173] 4 r 
A. We went there. and some one stated to Williams what our busi- 
’ ‘4 t | | why > ta 0 A La } |- ere & Se as) } . “ 
ness Was: Can t tell Who was the spoKesbrah; | ean only remembe1 


one thing particularly 1 revard to it; what [ said to Willams; ] 
remember that. J told him in general terms, and he sat down and 
began to.write mm series ‘eof that instruetion, and as he wrote a 
sheet he would Pass Pant Lon 

). Did he make a me memorandum of it first ? 

A. He made a pencil memorandum first; I am rather indefinite 
as to that, but I should say he made a pencil memorandum and 
thre L) began LO write sheets, and ils he wrote a sheet he would read it 
and pass it to Mr. Barton for copying. He wrote and Mr. Barton 
| at Barton was called 
away for something, and he finally wrote the latter part in his own 


2 J } ani —- + ay — 4 = ‘ 
copied, and he wrote so until it strikes me t 


} REIN OS POR 
NAaAnNawritlne. 


1 ¢ 
(). Was the agreement read over ? 
A. It was read over. he whole Of ltl Was read over al that Lime, 


and that which he passed to Barton was read as it was written, sheet 
j ] P ' es e } __ in hie nw 1) (es , . 
by sheet, but whether what he wrote 1n his own hand I ean’t re- 
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member, but I remember that is the way he did the part he passed 
Barton. 3 
642 Q@. Any objection made to it by any one 
A. No, sir; I don’t remember that there was any objection 
to his first writing : the re might have been and some stricken out, 
interlineations made before they we re passed to Barton. 
(). This paper I am asking about ‘ 
This Paper as it was cople ee <th Was No opject lion made to it. 
(). Was Hawkins there when the agreement was read ? 
Objected to as incompetent and irrelevant. 


A. Yes; Hawkins was present. 


(). Oliver? 


A. Oliver was present; my recollection is that he was there all 
the time; but it was a good wilile ago; I would not be sosure. My 
recollection is that he was there through the writing of it. 

(. Will you state whether the agreement as written expressed the 
agreement at which the parties had arrived in your office ? 

A. Yes, sir. 


). Does it differ in any particulars ? 
A. Not to my knowledge. 

Q. You say vou think Oliver was there all the time? Was he 
there al the time you slene d K 4 

A. [ have an indistinet re ollection about his being very anxious 
Lo rel out to see some parties, either to Roe hester or to see Wheeler 
and Weston, cr somewhere that he wanted to go. He may have 
vone before it was finished up—wenht very near the eonelusion ai 
am not certain about that. I will say generally he was there during 
the entire drafting of the paper. 

(). Do you recollect at whose sugge stion the thirty r days’ t ime in 
which Oliver was to have a right to do aw: Ly with i agreement by 
the payment of certain sums of money—do you recollect at whose 
suggestion that was put into the agreement? | 

That. was talked, and Mr. Oliver got back in furtherance of 
that plan if-he could get a chance, as he had been trying to do. 

(). At whose suggestion was that put in? 

A. Mr. Oliver’s: to give him time to do better 1f he could. 

Q. What do you mean by that ? 

A. Bg cet some parties to take tie property and sell to somebody 
else f he could make any bett r bargain. 

Q. Did Oliver afterwards go bacl Kf 

A. Yes, sir. 

). Bring anybody with him ? 
A. ‘They came after him, but not at the same time—two parties, 
W heele rand Weston. | 

() What did they Come here about f 
A. They came here to talk of buying property 
(). Did 1 ve ed see the parties interested ? 
A. Yes,s / 

(). Do ib remember who was there? | 
A. IT remember that Calvin Haines, George J. Robinson ; I think 


ag 
ted 
a 
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Ranney; [am not positive about that ; I remember those other two 


men were here. 
Q. Was — up here ? 
A. ¥ Od. S] 

(). ath take? 

A. I don’t know as Eschleman was there at the Mansion House 
during that time; I think he was, however; I am not sure about it. 
(). Who exe) these parties together at that meeting ? 


). 
_ A. Mr. Oliver, I think. 
645 @. How did the parties interested express themselves to- 


wards the sale of Wheeler and Weston ? 
A. ‘They generally expressed themselves very anxious that Wheeler 
and Weston shoul | buy the property. 
(). Any exception to that? 


a 


A. Mr. George Robinson was the « nly one of the Robinsons that 
was here. He expressed himself as quit ‘inclined to keep the prop- 
erty and run it, as he was located up there. He depended upon doing 
the business, and was quite inclined to stay. 

()..On what terms did Oliver. offer the property to Wheeler and 
Weston? 


Objected to as incompetent and irrelevant. 


A. He finallv offered it to them, offered to allow them to step right 
in and take the place of the other parties that had had the contract 
under his refusal. 

: Did t hey do it? 

They did not. 

Q. Did Oliver ever ask you to see the Buffalo agreement, Ex- 
hibit M? 

A. Yes, sIr. 

(). What did you do about it ? 

A. I gave him an fae to go and look at it. 

Q. Just identify it, will you ? 

A. it is the anes marked Kxhibit M, attached to the Buffalo 
agreement. 

(). When was that 

A. This is not dated. It was some days after the execution of the 
agreement. ) 

(). Was it bef fore W he ele : and Weston Calne here or after 4 
\. It was after Wheeler and Weston met him here, I think; Iam 

sure, 
). Have you any recollection ? 
A. I have no recollection; [ am not sure about it. 

Q. Can’t you tell whether it was before you went to the Mansion 
House or after; it is rather lm portant ¢ 

A. It was some time ago. I can’t remember every detail. U pon 
reflection I may—well, sir, I can’t tell. That is just what there is 
about it. I could only from deduction; that is all. 
©. Was it before or after the thirty days had expired ? 


« . 


A. I think it was after the thirty di ays bad expired. 
Q. What makes you think so? 
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A. J think he was away drumming and didn’t pay any attention— 


did not stop to read it—and after he got through that he sort of lay 
off, and [ think he comtmeneed to look atit. That is what I think 
about it now. 


©. Do you know whether he went to Williams and read the agree- 


ment? 
A. Yes, sir. 
Q. How do you know? 
A. I think I saw him there reading it. 
. Did he say anything to you about having read 1 | 
\. Yes; if I didn’t see him there I would talk with him about it. 
Did he ever CXPLress any dissatisfaction LO you about this aAgTec- 


<4 


> 
* 
] 
¥ He never did. 


®. What, if anvthing, did he say about it ? 
A. I don’t recollect now 
@. Do vou remember he went We about that time? 
A. Well, ves; ] papencnet he went West about that time, soon 
after the expiration, or about the time of the expiration, of the 
thirty days. 3 
644 (J: Did he come back after he went West in Nov.? 


A. Yes. sir. 
1] . te } he 
(). Do you recoiect any conversation aAite rhe came back irom the 


] 
} 


: ; 7 ; : 
le had written to me durine his absenee and when he came 


» sal” ‘e . 1] — ] a " ’ i ,a,r ze _, ] es é 3; = : 
back he followed i Up WD \ talLKING tO me that he had Struc ae ) 

: ] i } ] . : oe 7 Oy apes : Pa } ; OR 
thing up there ana had some specimens of granite ana marble that 

< i < 

he had found. and that he was going ake some money out of 
le had found,and that he was going to Make some money out o1 
i" ae ere? : 
It: going to make a big thing out of it: a Food thine. 

£ F <r 4 ae are e om eel ‘ Pa y Pot a 

J. You say he had written to you after he went West. " ill you 

- + . — .} Fo a de ° . = . | ©) ] xf 1 Hee - 
look at Icxhibit O, in case number 1408, and state whether that is 


the letter? 


A. This is the lett 
Exhibit O offered in evidence. 
What did he say ¢ 


Objected tO as Incompetent and irrelevant, and hot part of res 
Jeslex. 

A. In speaking of this whole matter, he said he was glad it was 
closed up. 

( 


a (70 On. 


A. That he would not take the prope rty now; he would not take 
if back. h e had had a eood deal ot hot her about it and a 200d deal 
of bother thinking about it,and he was glad it was out of bis hands, 
and he said he would not take it back; he had as much money as 
he could Carry , he seemed to be pert ctly satisfied with the ATTAN Le- 
ment. 


Who was present when he said that? 


: 
j 
} 
; 
; 
; 


OS SEE et Es | ec caper arcane 
_ 
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A. Garret B. Hunt. | 

@. Anybody else that you remember? | 

A; I don’t there was. I think we fell in with Oliver on the 
] 
| 


street ; seems to me he had been to my house and I met him going 
away from my house. Mr. Hunt and I were going home; that 1s 
my recollection about it. 

Q. Did you afterwards make deeds to Robinson, Haines, and Ran- 


eement ? 


: _-* Fy c = 
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a 
A. I think we did: quit-claim deeds. 


Q. In this letter, Exhibit O, is a request to you to make a deed 
of certain lands which are therein described. Did you execute 
+h a deed ? 
A. Yes, sir. 
Vhat did you do with it‘ 
elivered it to Mr. Oliver. 


' 

& 

>. nev under this ag 
“ie 

; 


, 


\ 
You say you did make a deed under that letter ? 
Yes, sIr. 

) W bat lands Were those ? 

A. These outsid Preston lands that were stipulated in the suffalo 
agreement as to belong to liver. 

(). State whether, at the time you deeded to Robinson, Haines & 
Co., they had carried out stipulations and claims in the Buffalo 
agreement. 

A. | understood they had. 


@. Did you receive any money or other consideration for making 


; 


— 


the Buffalo agreement ‘ 
A. No, sir; I did not. 
@. Was there anything said between you and Robinson, Haines, 
and Ranney witli hat agreement other than is expressed 
on the face of it: 
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(. Did you ever receive any benefit for making the agreement? 
\ NI, aap 
sik. ANU, Ai. 

Was there such an understanding? 


That I should ve benefit from it ? 


(oO. sir; not that lam aware of. 
When were you first made aware of the fact that Oliver was 
at all dissatisfied with that Buffalo agreement ¢ 
A. I don’t think it ever came to my knowledge until he filed his 
eross-bill ; he certainly never expressed any dissatisfaction to me. 
(). Did you ever heat anybody else Say that he expressed dissat- 
isfaction until he filed that cross-bill ? 
A. No, sir. 
@. Did you ever go into possession of Oliver’s property under 
his transfer to you? - 
A. No, sIr. 
J. Ever receive any timber? 
A. No, sir. 
@. At the time the parties were together in Buffalo about the 


72—214 


O70 GARRETT B. HUNT ET AU. VS. DAVID D. OLIVER. 


time of this agreement, was there any arrangement by which Hunt 
d Eschleman agreed to defer the payment of their mortgage 

A. Agveeed with whom ? 

Q. With Oli iver, or with the parties that were to buy from Oliver. 

A. At the time of the Buffalo agreement ? 


re 


). Y es. 

\. Not to my knowledge. 

) Did you receive the letters 6a, 7a Sa, and 9a? 

\. I received these leiters from George Robinson. 

In Exhibit 6a, there was a reference about sending Oliver to 
for’the third of Sept. business ; to what did that refer? 

A. “ Can’t we crowd Oliver to Jackson and so Stop litigation ae 
seems to me the 3rd of Sept. business is enough to do it;” he 
means his swearing that the certificates were-made and executed the 
day on which they purport to have been. 

(). W hat certificates? 

A. The certificates to the deeds that he gave me. 
®. Will you look at this letter-book and state what letter-book 
\ 


it is? 
This is the letter-book of Cunningham, Haines & Co. 

(). Was that ever taken away from Cunningham, Haines & Co.’s 
possession ? ad | 

A. Yes, sir; it was. 

(). Taken by Georg » J. Robinson ? 

A. Taken by Greorge a. Robinson In Dee., LS74, when he ab- 
sconded \ vith the books. 

(J. When that letter-book Was brought back was anything torn 
out of it? If so, refer to the places. 

A. Between the pages 241 and 285 was torn out. 

@. What had been there? | 
A. Some letters written by George Robinson. 
(). Produce the book before the commissioner. 


2: 

_ book is presented to the commissioner om he certifies that. 
the leaves referred to, between pages 241 and 285, have the appear- 
ance of having | been torn out. } 

@. George Robinson testified that the Buffalo business was 
earried into the. Ossineke books, and he states that there were 
two sets of Buffalo books. Were there two sets of Buffalo books? 

A. Not two sets ef the Buffalo: Company books, Cunningham, 
Haines, and Co.’s books; they were thej Ossineke books that were 
here, but not two sets of Buffalo books that were kept by Cunning- 

ham, Haines & Co. | | ; 
646 Q. Do you remember George Robinson’s testimony about 


the Bre eken ‘dre: ad notes ? 


Q. That he was interested with you’as a partner in them? 

A. Yes, sil 

®. Is that so? : 
A. I have no recollection, no knowledge, of how it should be so. 
Q. Did he have any interest in them? > 
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A. I know he did not; I know that as well as I wanted. 
2. Had he any right or authority to take the notes? 
A. Not to my knowledge. 
). Not to your knowledge ¢ 
A. Well, no; he had no right to take them. : 

(). Look at page 62 of this letter-book; whose writing is that im- 
pressional copy ol the letter on that page ¢ : 

A. George J. Robinson. 

Will you take that letter out and give it to the commissioner ? 

Mr. Russert: I want to have the book begs with reference 
to what you claim to be a spoliation of the book. It is evident from 
an inspection of that place Cunningham refers to that the leaves were 
not taken out at the same time, and the margins or stubs of the 
leaves are left sufficiently deep to have taken ink, and I should 
argue from an inspection of the book that there never had any- 
thing been written — the leaves taken out; that they were taken 
out loosely at different times for the purpose merely of being used 
for some Anat: and that can be argued only from the appearance 
of the book. 


(). Just take out the letter be O11] nn hg on page 62. Did you search 
for the original of. that letter in the files of D. B. and H. M. Duf- 
field’s letters in that period. 

A. I did, si | | 
(). Did you search as with a lighted candle ? 
A. A big gaslight ; I looked long and loud for it. 

(). Did you find it? 

A. I did not. 

Copy of the letter offered in evidence objected to as incompetent 
and irrelevant. 

Letter produced and marked Exhibit 2z. | 

(. George Robinson states in his testimony that at the time Ex- 
hibit Z was made out, it was some time in Nov. 1868. I believe 
that the contemplated parties who were to go into that partnership 
were Hunt and Eschleman, or some one who should go in there to 
represent them. Do you know anything about Exhibit Z in the 
first place? 

A. I never saw it; I never knew anything of it until he pro- 
duced it. , 

Mr. Hawes objects to this e ing sparen incompetent and irrelevant, 
no foundation having been lat the introduction. 

©. I call your attention to Exhibit V. of the complainant’s ex- 
hibit in this case, and ask you whether that was written before or 
after ns, agai under which you subsequently entered the firm 
of Cunn ingha n, Robinson, Haines and Co. had been agreed upon i 

A. Yes, sir; 1t Was written before that time; before the consum- 
mation. | 

Q. It was written before the agreement was signed, but written 
after the terms were agreed upon ” : 

A. It was written before the signing. 
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(. Was it written after the understanding had been arrived 
A. Yes, sir | 
647 (). Here i 1s the letter, Exhibit 10,in which VOU Say: * your 
inclosure from Mr. Duffield received. I have sent him $500 
at’ 60 days, and asked if he will take that and paper for the balance 
at 90 days. I expect he will feel insulted. I wish he would get m: ad 
and wind up the litigation.” In payment of what ‘services was 
that ? } 

A. In payment for your services rendered to the company. 

2. In he suit? 

A. In the ecross-bill suit. ; 

Q. Your letter, Complainant’s Exhibit X, 1s dated Buffalo, Jan. 
27th, 69; towards the close you say this letter is written at ‘Tona- 
wanda; which place was it written, at the place that it bears date or 

t Tonawanda ? | 

A. I presume it to bave been written at Buffalo. 

@. You further say that you got Messrs. Hunt and Eschleman, 
Haines & Co. together at this point as most convenient, and that 
their letter was written by their approval; what did you call them 
together for at that time? 

Objected to because the letter speaks for itself, 

@. What did you get Hunt and’ Eschleman together there for 1s 
what I care most Mn 

A. At that time there had been sugge sto} is made in regard to 1m- 
provement of the property, and it was relative to inaugurating the 
business up there and general improvement; I thought it was proper 
to consult them as mortgagees in regard to it. 

And in that, capacity did you submit those q 

A. I think I did; the thing was rather new to me, and 


vestions to them ¢ 
(| 
as if 1t was considerable of an investment of considerable import- 


. " be } 
if jooked 


ance. 
Cross-examination : 
Were you ealled as a witne SS {ol the complainant ( liver in the 

eross-bill suit in this court, number 1408 ? : 

A. I think so. 

©. Were you also called in the same suit as a witness for the « 
tense ? ) ; 

A. I think so. 


Q. Have \ vou also = called as a witness, about two months ago, 
n this case for compl: unant Oliver ? 

A. l think it was about two months ASO. 

©. You were then examined for Oliver and cross-examined by 


» DeefGalaA ac tramiT pammcal * 
Mr. VuMmMeid as you! eounsel ? 


A. Yes, sit 

(). Have you 1 since attended as a Party defendant at the examina- 
tion of the witness, George J. Robinson, on the part of tl lal 
ant ? 

A. Yes, sir. 

@. Have you since attended as a party at the examination of 
Calvin Haines ? | | 


OS 
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A. I was present during a part of the time that Calvin Haines was 
sworn. 

Q. Have you since attended as a party at the examination of the 
defendant and the witness, Jacob Eschleman ? 

A. Yes, sir. 

@. And have you attended as a party the taking of all the testi- 
mony in the case on both sides; have you been present ? 

A. Principally. 

(J. Can you name any exception when you have not been present ? 

A. | don’t think there has been any witness sworn but what 1] 
have heard part of their testimony; I don’t remember now that 
there has. 

@. Had the whole subject-matter of this litigation arisen by and 
| under. your personal knowledge and participation ? 

645 A. I have known principally what transpired in connection 
with it. 

Q. Were you engaged prior to this litigation jointly with Mr. 
Hunt and Mr. Eschleman in the purchase of lands in Michigan ? 

A. Well, I think I first beeame interested jointly with them in 
purchasing this iract in litigation. The land was sold to Oliver by 
Hunt and Eschleman and myself, and after that we bought some 
land of Mr. Oliver, and some other lands, for two or three years. 
We beught before we sold to him. 

@. Had you then any personal experience in the examination of 
pine lands? | 

A. Betore that? 

Q. Yes: 

A. No, sir. 

(). Had you ever been engaged in the practical operation of con- 
ducting the lumber business ? 

A. I was conducting the lumber business, when we made that 
purchase, in Butiulo. : 

®. Had vou ever been a millwright or ac 
and sieam mills? 

A. I had never been a millwright. I had seen and known some- 
thing of sieam, something of the working of a mill practically. 1] 
was not a millwrieht. 

(). Did Vou consider vourself at that time expert in the examina- 
tion and valuation of pine lands? | 

A. No, sir. 

Q. Were you at that time, or did you consider yourself at that 
time, expert in the valuation of machinery in mills‘ 

A. At which time? 

q. At the time that you became interested in this property. 

A. I had as early as 1863 talked with a party about buying a 
steam mill at Saginaw, looking in that direction, talking mill busi- 
ness generally, but not an expert. Didn’t give it attention enough 
to become sufficiently acquainted with null property for to call my- 
self an expert, but generally had a fair judgment of what mill prop- 
ertv ought to be worth. 7 

(). In your examination-in-chief you have given some opinion as 


uainted with saw-muills 
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to the valuation of the Devil river property lands. Did the firm of 
Cunningham, Robinson, Haines & Co. take off about 30 mill feet of 
timber ? | 

A. I should say that off from those lands, and lands one-third of 
the interestof which we bought — Mr. Hunt,and what trespass we did 
on the Oakes land, there was in the neighborhood of from 20 to 25 
millions taken off. 

®. Was there not.to exceed 30 million? 

A. My recollection is that there was not to exceed 20 or 25 mill- 
ion. 

@. Have you any entries or books or writings in your possession 
which will enable you to answer that question? 

A. Our books ought to show what lumber was bought from there. 
1 think they do. I don’t know as I have ever footed it up so that | 
know ex: ictly, but that is my Impression. 

(). Have you not in your Panter: ssion now what you call the Buffalo 
books, and also the Ossineke books, the veneral ledger, and the other 
miscellaneous books, sometimes called the day-book ” : 

A. No, sn | 

(. Have you not what you call the Buffalo books.in your posses- 

sion? 
649 A. Yes, sir; I think I have those. 
a > Have you not two of the Ossineke books ? 
A. I don’t think I have any Ossineke books in my possession. 


(). Can't you say; you must know? 

A. I think if I had I would know it. 

(). Have you not the general ledger kept at Ossineke? 

A No, S] 

®. By pee a those books which are in your possession, can 


96" not ascertain the amount of timber removed from those lands? 
The Buff ilo books ought to show, and ] think they do show, 
a lumber that came here from Ossineke. 

@. Will you examine them during the forenoon and let me 
know ?. 

A. I don’t believe—well, if my counsel so directs, I will do it if I 
ean. I don’t know whether the account is footed up and what shape 
itisin. I wil! do it if I can, and give you the statement. 

(). ape are the books? 

A. The Buffalo books ? 

(). Yes. 

A. I think they are, part of them, at my house. 

). In this city? 

A. Yes, sir; I don’t know that they are all there. 

J. What are they ; will you please to enumerate them ? 

A. The ledger and journal are the principal books. 

(. Bills payable and receivable? 

\. Yes, sir. 

Q. Any other books besides the ledger and journal ? 

{. Blotter, I think, and order-book. 

Do they exhibit the gross amount of the proceeds of the sales 


( 


aol 


a 


hence 
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of the yard at Buffalo, run by Cunningham, Haines & Co., while 
that yard was in operation ? 

A. I think so; I have never had charge of the ‘books; I am a 
very poor hand to tell what they do show. 

(). Are you able now to state what the gross amount of those sales 
were ? 

A. No, sir. 

Q@. You'say you are not able? 

A. Iam not now. I might inform myself from the books what 
they were,.and I might not. 

. Would you be able to state from an examination of those books 
to-day ? 

A. I think I would. 

@. Are you willing to make an examination, and then state ? 

A. I am willing to do it. 

Q. Did you keep any books of Henry 8. Cunnningham which 
relate to their business ? 

Testimony with reference to Henry 8. Cunningham’s private 
books objected to as incompetent and irrelevant. 


(. I carefully say in relation to this business ? 

A. I kept books before this business was entirely wound up, but I 
supposed the business of the firm was kept on the firm books. 

(. Have you not books of Henry S. Cunningham in your pos- 
session which contain accounts, with entries, relating to the Devil 
river property and its receipts and disbursements ? 

A. I think those books show the receipts and disbursements I 
individually made for the company for one year. 

@. What year was that? | 

A. I think it was the year 1874; I am not positive obout that. 
The account was kept entirely in the company’s book with regard to 
that company matter. George Robinson had the keeping of those 

books during the time that account was kept. 
650 Q. Did you, in *67-’8-’9, and the years following, keep a 
cash-book of Henry 8. Cunningham ? 

A.. I did not; I never kept a cash-book. | 

@. After the concern of Cunningham, Robinson, Haines and Co. 
had removed what timber they did remove, which I alleged to be 
about 30 millions, didn’t they sell the balance of.the timber on the 
Devil river property for about $50,000 ? 

A. I sold the timber remaining on about 3,000 acres of land in 
28 and 29 to some parties, and Mr. Hunt sold what there was on his 


land. | 

Q. You have been asked about the proposal of Mr. Oliver, dated 
June 9th, Exhibit F in suit number 1408. When did you first see 
that proposal ? 

A. I think it was soon after the date it was presented to me by 
George Hawkins. I think I looked at it then. lam not positive 
about that; I think so. 

Q. Did you ever talk about it with Oliver? 
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A. I don’t think I did; I don’t know; it might have come up in 
some of our conversations. | 

. Was it in the possession of Hunt any of the time 
sition ? 

A. Not to my knowledge. 

Q. Did you take the trouble at any time to verify the values that 
are given there ? 

A. Values of his estimates of the property ? 

(). Yes. 

A. I don’t think I did. ) ‘ 

@. That proposition of June 9th was the initial step, was tt not, 
in the relations which you assumed to Oliver subsequently in the 
[year] 1868 ? | 

A. No, sir. 

@. Was it not the first time that Oliver had made any approach 
to you upon that subject if 

A. No, sir. 

(. He had approached you before, had he? 

A. I think he wanted to ask me to buy an interest in the prop- 
erty some time before that. 

(. How many installments of interest did Oliver ever pay on 
that $30,000 mortgage to Cunningham, Hunt, and Eschleman ? 

A. One. 

Q. Only one; was that semi-annual or annual interest ? 

A. Annual. 

(). Had you pressed him for his interest ? 

A. I think before that interest was paid it ranalong some time 
past due. I think we did press him some for it. 

(. 10 per cent., was it? 

A. No, sir; 7 per cent: 

. Were yeu desirous personally, and were Hunt and Eschleman 
desirous, to improve the condition of your business relations to Mr. 
Oliver, so as to realize something of your interest and something of 
your principal ? 

A. Not in the way of business relations. 

@. Were you and Mr. Hunt and Eschleman desirous to realize 
something of your interest and something of your principal, or were 
you not, about June 19th, 1568? 

A. I remember Mr. Eschleman said to me that he would be ex- 
pected to pay up promptly as the thing came due. 

. You were getting no interest, were you ? 

A. I forget whether there was the payment due of the principal 
the first year or not. We were desirous of getting the pay as fast as 

it was due. 
65] (). The interest was over due June 9th, 68, and one in- 
‘stallment had been paid? 

A. No, sir. 

Q. You mean that is not so? | 

A. It is a fact that no interest was past due at that time. 

@. Was there no interest past due June 9th, ’68? 

A. That is the way I understand it. 


that propo- 


ah oe es ea Re pants Be oe “ Re x aR bog oo at (SEES Bg pity es 4 gehery - 8 athe hang 
wee * cy tie ra 


ig SR es cae ee ae ek SL ainsi SS SA pe —— 
Oy ars Ls aia Tait ee ER eee Ce Bet - Paton Cea PRES OTe Dar Stas rahe cree te ae 
eine . slats BA CRS ADE CRSP: Sli aie Co digs ME A Seana a 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 5717 


Q. Was there nota p iyment on the mortgage that was then past 
due; an installment of principal that was then past due? 

A. That I can’t say. 

@. Were you willing, or were Mr. Hunt and Eschleman willing, 
that the installments of payment on the principal and interest in 
that mortgage to stand without being paid or arranged in some 
way ? 

A. I think that Mr. Oliver held an obligation against us for $500; 
[ think there was more due; I think there was something due on 
the principal, but 1t was understood ; I think I agreed with him in 
Detroit that if he gave me a receipt for that $500 I would try to 
get them to ease that thing along; I would not stipulate anything, 
but would give him time to make the payment, which was due, until 
the fall of 1868. I forget the date of that, but it was some time that 
[ made some such an arrangement with bim on my own responsi- 
bility; but unless something turned up and they thought it was 
necessary for them to. protect themselves it should sort of run 
along rather indefinitely up to the time the next interest became 
due. 

Q. Did you give testimony in the Sanburn suit, in Detroit, not 


long ago, and did you there testify that you had no knowledge of 


the value of the pine lands and were not competent to testify as to 
the value of the pine lends? 

A. I don’t think I said it in that broad sense; I don’t think 
ever testified differently from what | have this morning; I do not 
consider myself an expert now; | boss had some knowledge of pine 
land; I do not think I ever testified differently from that. 

Did you not say, then, as a witness in that case, substantially, 
that your testimony would not be of value with reference to the 
worth of pine lands? 

A. I don’t think J intended to say anything of that kind. 

@. In substance? I wi pretend to give the words. 

I don’t think I intended to say anything of that kind; I in- 
tended to say, as I have now, that | — more or less confidence, but 
not entire confidence, in my judgment; I would have an expert go 
with me; at the same time I would rather see the land myself; I 
pone rather have my own judgment and his together than mine 

r his separate. 

@. Did you give testimony in that suit with regard to the Buf alo 
books also ? : 

A. I might have done so. 

Q. Do you remember what you said about them? 

A. Ido we I don’t remember giving any testimony in regard 
to the Buffalo books. | 

(). Have those Buffalo books been in your possession continuously 
during the last couple of years ? 

A. I don’t think they have, all of them; Iam not sure about 
652 ~—s that; I don’t know that they have been away; no, they have 

not been in my possession contiuously. 

(. Where have they been ? 

A. | think I left them in the safe part of the time, away from that 
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place, rather for safe keeping than otherwise; that is the way I re- 
member it now. ; 

Q. Did you not testify in the Sanburn suit that George Robinson 
took away the buffalo books to Canada? 

A. That was more than two years ago, was it not.? 

Mr. Durrietp: Answer the question direct; that is the quickest 
way to get along. 

A. Yes, sir : 

@. Are you familiar with Mr. Hunt’s business? 

A. Some of it | know something about and some of it I know 
nothing about. 

. Does Mr. Hunt keep a set of books? 

A. I don’t think he ever any books; I never knew him to keep 


(). IKeep a cash-book ? 

A. | don’t think he does, to my knowledge. 
). Keep any books whatsoever ? 

A. I don’t think he does. 

Did you ever keep any books for him? 


2. D | 
A. No, SLIP. 


(. You have had a good deal of business jointly with Mr. Hunt, 
have you not, since you became connected with him by marriage? 

A. I have had some, not general business relations with him. 

(). Has he kept any records in regard to that business, or have 


you relied upon mutual confidence and trust with reference to that 
business ? 

A. I have not kept any general record of the business; I have not. 

i. Has he? 

A. I don’t know as he has. 

Q. Then have you not relied upon each other as father-in-law and 
son-in-law and confided in each other with reference to all your 
joint business without the keeping of books or records in reference 
to it; is that the case? 

\. I have made some memorandum in regard to some matters, | 
think, but generally we have not kept any record of it; I have not 
been in the habit of doing that generally in my business. 

(). You admit, then, do you not, that Vou have reposed confidence 
in each other with reference to these joint business transactions 
without the keeping of records on books as to sueh joint business ? 

A. 1 don’t know that I have any more than I have had with some 
other parties that I have had business relations with. 

Q. In the Sanburn suit did you testify as follows in reply to his 
question: “When did you say that firm was organized, the firm of 
Cunningham, Haines & Co. and Cunningham, Robinson, Haines & 
Co.? A. I think it was organized the 7th of Jan., 1869; I think that 
the date of the articles.” 

A. I so testified. 

Q. Have you a copy of the articles that you referred in that an- 
swer? 

A. I think I have, somewhere. 
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Q. That firm came into possession of all of Mr. Oliver’s property, 
real and personal, did it not? 3 

A. It did not. 

Q. What exception? 

A. They never came into the possession of the outside Preston 
lands, and they never came into possession of other outside lands 
that Mr. Oliver deeded to me at the time of the Ossineke contract. 

@. Did you not deed the outside lands as well as the inside lands 
to the parties ? 

A. I did not. 

Q. In ’67, ’68, 69, and ’70, were pine lands held very high; was 
the price of manufactured lumber very high; upper reaching as 
high as $52 per thousand in the Buffalo market, and were persons 
interested in the lumber business and pine lands in exceeding pros- 
perity ? : 

A. Lumber was on the decline; before that time lumber began to 
decline in the market; I never knew of uppers being sold higher 
than $38 or $42 in this market. 

Q. The fall of 1868 and the spring of 1869, was the prospect of the 
lumber business exceedingly flattering ? 

A. Not so much so as it had been. 

@. Sufficiently so as not to induce you to enter upon it very 

largely as an individual. | : 
654 A. I did enter upon it in 1869. 
—  Q. About what time did you give testimony in the San- 
born suit? 

A. It was some time about last Christmas. 

@. Was the Buffalo agreement ever executed and earried out ? 

A. It was a long time since I looked it over. I can’t say to what 
extent it had been executed, whether fully or not. 

Q. Was the testimony which you gave on that subject when I 
examined you as a witness on the part of the complainant in .Buf- 
falo about two months ago as correct as you could give it now? 

A. I don’t know whether I could change it any. I can’t recol- 
lect that there is anything about it that I look at any differently 
from what J did then. 

©. In the statements that you gave then in response to my ques-_ 
tions in regard to the matter of your giving the assignment of the 
mortgage, in regard to the matter of your taking the title from Mr. 
Oliver, in regard to your intentions and actions subsequently 
thereto, in regard to your appearing openly as a partner in the firm 
which took possession of the property, and, generally, in regard to 
the whole subject-matter about that transaction were given as cor- 
rectly then as you could give them now, were they not? 

A. I think so. . ‘ 

(). Did Mr. Hunt deed some lands to Mr. Evans, who was a cred- 
itor of Cunningham, Robinson, Haines and Co., in payment of the 
firm debt? ; 

A. He did not, to my knowledge. —, 

(). Did you not so testify in the so-called Sanborn suit? 

A. I did not. 
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Q. Did you not say, referring to the Evans debts against the firm, 
as follows: “Q. Mr. Hunt gave him a deed also, didn’t he, of some 
property warranty deed? <A. I don’t know whether it was a war- 

ranty deed or what he gave him. I understood it wasa deed. | 
don’t know what it was.” 

A. No, sir; I did not testify to that 

Q. Did .you testify as follows in that Sanborn suit: “Q. When 
was this property deeded to Mr. Evans, this real estate up in Mich- 
igan? <A. I don’t know; last year, I guess. Q. Did you give a 
deed for some property in Michigan, a warranty deed for some 
property in Michigan, to Mr. Sanborn last summer? -A. I guess I 
gave a quit-claim deed; I think so; I am not sure of that; I am 
very sure it was a quit-claim deed. Mr. Hunt gave him a deed 
also of some property, warranty deed; I don’t know whether his 
was a warranty deed or what he gave him; I understood it was a 
deed; I don’t know what it was.’ 

A. That is correct. 

(Signed) | H. 8. CUNNINGHAM. 


659 GARRET B. Hunt sworn for defendant: 


Examined by Mr. DUFFIELD: 


(. What is your age ne oce ty tion, and where do you reside 
A. [am 50 years old: farmer; live in Erie county, i o 
(). You are de Sondamk 3 in this case, | sedis ae ? 

A. Yes, sir. 


@. You sold this Devil river property for that part included in the 
Hunt and Eschlemen mortgage to Mr. Oliver—you and Eschleman 
and Cunningham ? 

A. Y es, Sir. 

Q. Did you receive some interest on it? 

A. Yes, SIL. 

(). How often or how much ? 

A. I received it once. 

Q. Did Mr. Oliver come down here late in the summer or early in 
the fall of 68, do you’ remember ? | 

A. I remember his being here about that time. 

Q. Did you hear Oliver’s talk about what he wanted Cunningham 
to go to Ossineke for? 

A. Yes, sir; he claimed that the Haines and others commenced 
pressure on him and of urging him up, and he wanted Cunningham 
to go there and asssist him. 

(). What did they call Haines and Robinson ? 


Objected to as incompetent and irrelevant. 


A. He called Robinson a robber. 
@. Was there any proposition talked over by Oliver other tha n 


that ‘unningham should go and take the property so that Oliver 


~? 


A. I never heard of it. ) 
Q. State at the time Cunningham went to Ossineke whether he 
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had any authority from you to represent your interest in the Hunt 
and Eschleman mortgage. 

A. He did not have any. There was one statement I would like 
to qualify. He had other talks that he wanted to have Cunning- 
ham take hold at different times and take an interest and help him 
say Ong. 

Those other talks were before or subsequent to the one we 
ine of? 

A. Tbey were before, along in the summer. 

How long after Cunni = went away was your last conver- 
tation with Oliver with reference to what he wanted Cunningham 
to do? 

A.- It was within three or four da Tellers ge 

Q. Did you have any underst nities gy with Oliver with reference 
wwe in connection with what he, Olive r, was to do with 


o> 


to your mortg: 
Cunningham ? 

A. No, sIr. 

Q. Did you ever have any arrangement with Oliver with reference 
to that mortgage different from the terms expressed. in the mort- 
gage ¢ 

A. No, si | 

Q. After Cunningham went up to Ossineke, did vou again see 
Oliver that fall ? 

A. Yes, sil 7 

Q. About how oe gx after, do you remember? 

A. I do not; I think 4 from ten to 15 days. 

(. What did he say to you then about the arrangement between 


him and Cunningham? 


A. Lean’tsay. I understood from him that they made an arrange- 
ment, but I don’t know; I did from Cunningham. 

Q. Did you understand what the arrangement was ? 

Objected to anything that Mr. Hunt understood except from 
Oliver. . 
656 A. He deeded some personal property up there to him—his 

interest for him—to assist him in selling until he could get 
around—in a few davs he thought he could fetch it. 
Q. Do you remember a conference which took place in Buffalo 
some time afterwards, at which George Hawkins, Oliver Haines, 
Ranney, and Robinson were present, or were you at the Mansion 
House yourself, do you remember, at that time? 

A. IT remember being at the Mansion House when Weston was 
there. 

@. That was another time, I beleve; it was just previous to this 
Weston visit, just previous. Do you remember any such conversa- 
tion, or were you there? 

A. I don’t remember any particular time, unless it was the time 
they conveyed on condition to the Lockport folks, made a contract, 
Cunningham and Oliver. | 

Do you remember a contract being made or started to be made 
at Williams’ office; were you there ? 
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A. I was there part of the time. 

(. About that time were you at any conference between these 
pariles just previous to that agreement which you remember ? 

A. I don’t know that I can remember anything in particular. 

Q. What occurred while: you were at Williams’ office; how long 
did vou stay there? , 

A. I don’t know how long I was there; I was there in the first 
commencement of the making of the contract. 

Q. Did you stay until it was through ? 

A. No, sir; I did not; I think I went home. 

(). Was George Hawkins there ? 

. Yes, sir. 
(). In what capacity, do you know? 
Objected to as Incompetent and irrelevant, and because it 1s ap- 


parent that the witness can have no knowledge on the subject. 
(J. In what capacity ; Mr. Hunt representing whom, if anybody ? 


Question further objected to as leading. 

A. [le wanted | should SO Up with him: he wanted to effect a 
sale to these Lockport—— | 

Statements of George Hawkins objected to as incompetent, irrele- 
vant, lie arsay, We, 

(J. Hawkins, vou say, Zot you Lo come up here; what I want to 
know is at Williams’ office; what was Iiawkins doing there; what 
part was he playing? 

A. Assisting to carry out Mr. Oliver’s proposition. 

Q. After that agreement was executed did you see Mr. Oliver and 
have any talk with him about it? 

A. Yes, sIr. 

(). About how long aiter 7? 

A. It might have been a week or thereabouts; it might have been 
longer; J cannot say. 


Objected to as not a part of the res geste calling for statements 
that are not admissible. 


(). What did he say about it? 

A. He spoke as though he was well satisfied that Hawkins and 
Cunningham — making the contract; it was after he had seen it and 
read it; that is the first time I knew—— © 

(. What did he say, if anything, about taking back the property 

himself? 
657 A. He said if had as much money as he could earry he 
would not take it back. 

(. Did you ever hear any complaint with Oliver about this agree- 


ment? 

Objected to as leading; suggesting the answer to the witness. 

A. I never did that. fall. 

Q. Did Mr. Oliver ever make any request to you after the Buffalo 
agreement in relation to your mortgage ;.and, if so, what? 
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Objected to es incompetent and irrelevant. 

A. He wanted I should foreclose immediately ; wished me to. 

Q. Did he say why ? 

A. He said they deserved it; they had ruined him, and he wanted 
— should press him for the money and go in with him; furnish his 
money ; he was going to move to Lansing to go into a speculation 
in the land. 

@. Did you see Mr. Weston and Mr. Wheeler that fall ?. 

A. Yes, sir. 

@. What was the talk with them by Oliver, so far as you know ? 

Objected to as incompetent and irrelevant. 

A. I went to the Mansion House by request of Mr. Oliver, to assist 
him in getting them to buy, and one of the men was Wheeler, and 
one of them said he had not looked over sufficient to determine 
whether he would give the price that Mr. Oliver asked; from what 
he had to say he would not. 

(). Was that in Oliver’s presence ? 

A. Yes, sIr. 

Q. Did you make any proposition to them in Oliver’s presence, 
with reference to your mortgage ? 

Objected to as incompetent and irrelevant. 


A. Yee. air. 

Q. What was it ? 

A. IL urged them to buy; wished they would; and said to them 
that I would give them what time they wanted if that would be any 
object; and I don’t know but I offered to throw off from the mort- 
gage if they would take it. 

Q. Will you look at Exhibit F in case number 1408, the June 
9th proposition, addressed by Oliver to you and Mr. Cunningham, 
[and] state whether, before this litigation, you ever saw that paper ; 
and, if so, where? 

A. I never saw ‘it, to my knowledge. 

@. Did Hawkins ever give you that’? 

A. No, sir. 

@. Did you know the firm of Cunningham, Robinson, Haines «& 
Co., or Cunningham, Haines & Co.? 

A. Yes, sir. 

Q. Were you a partner? 

A. No, sir. 

Q. Had any interest in it? 

A. No, sir. 

@. Did you ever make any arrangement with that firm with re- 
gard to your mortgage or Hunt and Eschleman’s mortgage ? 

A. No, sir. 

Q. You knew George Robinson ? 


A. Yes, sit 


@. George Robinson says that in Buffalo in the fall of 1868, be- 


fore this agreement at Williams’ office, he went and saw you and 
talked the matter of the purchase of Cunningham’s interest up with 


a we mall 


a as 


5 
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you, and from you he leat 
that the programme was 1 
and the Hainesesto buy the property, and that you were ready to take 
hold of and buy it with them, but you did not know at that time 
what the leg: 7 effect might be on the transfer that had been made 
by Oliver to Cunningham, and that you would furnish some one 
to take an interest with Robinson and that Haines in the 
658 .- concern, and pul the mortgages in to pay for it did vou have 
any such a conversation ? 


’ — 
.ed the real plans in buying the property 
vat you and Eschleman wanted Robinson 


A. Ne Ver. 

(). Any conversation of that nature? 

A. None t all with George J. Robinson. 

Q. Did you ever haveany conversation at all with him about put- 
ting your mortgage into that concern ? 


A. No, sir. 


(. Ile says again, in answer to the question “ What did Hunt say 
h regard to not appearing as open partner, and what reason did 
he give for not appearing as open partner and putting In a man to 
represent him?” that Vou sald it might be hecessary to foreclose the 
mortgage, and they wanted to take counsel about what was best to do 


In relation to for closing the mMmoregage, and whether it would answer 
for Cunningham to comeinasa partner, and whether it would answer 
a = int and Hschleman to come in as partners; that you did not 
it to do anything that would stand in the way of foreclosing the 

} ] 


Naess Page Or would | mb MAYTTASS LHe business: that You thought the 
title could be very soon fixed up, and as soon as it could be fixed up 
: “4 ; ion ct 1: 4 chin , 
you would PO Wana take an interest 1n the partnership. Did you 


have anv such conversation ? 


> 


A. Never, sir; nothing of tl 
(). He said you were to tal 


: ike a one-third interest, C. Haines & Co. 
were to take a one-third interest, : aes! he, Robinson, was to take a 
one-third interest. Was there any such arrangement ? 


@. He says thatin me 


< 
] 
? 
i i 


nterview that he had with youat Buffalo you 
said you | : . ld drive a very sharp trade with 
Oliver; that Oliver wa museanea ue that you, Hunt, would receive 
this mortgage money and go into the business with him in land 
speculations, and that you said that Oliver was to see them—that 1s, 
you and Eschleman—himself, but that was his, Oliver’s, own affair. 
Did you say anything of the kind ? 

A. No, SIr. ) 

Q. J understand you to say that you had no talk at any time or 
place of any such character as either of those with George Robin- 


son ? 


A. Never. 

Q. When did you first become acquainted with George Robin- 

son ? 
A. It seems to me as though I saw him once before Wheeler and 

Weston were here. 


7i—214 
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. Have any talk with him ? 

A. I don’t know that I had; I met him on the street, and my rec- 
ollection is now on Main street somewhere; [ was with Mr. Cunning- 
ham. 

@. George Robinson also says that he was present at Tonawanda 
at a meeting to form a company; that he met you and Cunningham 
and Haines there, and that Eschleman was there, too, and that af- 
terwards he says he don’t think Eschleman was there. Did you 
meet at Tonawanda to form a company ? 

A. Never; never saw Robinson there that I know of. 

Q. At ig wanda ? 

A. No, sl : 

He a that this scheme that he speaks of—of the new part- 
nership which you were going in—was formed prior to Oliver's 
brimging Wheeler and We ston in to buy. l understood you lO Say 
that you never saw him’ but onee before that, and that was at the 
short interview you have just stated ? 


Ybjected to as leading. 


A. I don’t recollect seeing him but once before; it is not 1mpossi- 
ble that I did see him twice. 


659 . Did you form any schemes of partnership with him? 
A. No, sir; I never talked with him about - partner- 
ship. | 
(). He says that he thinks he, Robinson, was the “20 Sag ink Was 
particularly in favor of that sale to Wheeler and Weston ; they did 


not want to discourage Hunt and Eschleman and rig other parties ; 
that he was anxious that Wheeler and Weston should take it. Did 
he SO CXpress himself at the meeting where you Were present t 


Objected to as incompetent and irrelevant. 


A. I don’t understand it so. 
What do you recollect him to have said about it, 1f anything? 


Objected to as incompetent and irrelevant. 


A. He claimed that'the lateness of the season was going to de- 
prive him of any business; that he had moved up there, and he did 
not favor the sale: that is about all that I beard him say about it. 

@. I show you Exhibit Y, being a memorandum of agreement 
between Cunningham, Haines & Co. and George Robinson, In Which 
you signed Cunningham's name or your name appears. Is that 
your slen: tute 

A. Yes, sir; that is my signature. 

Q. When and where did you sign it? 

= [ signed it in Detroit. 

Prior to signing it had you any talk with George J. Robinson 


Find voing into a partnership with ese and Haines? 


A. No, sir. 

(. Did you ever have subsequently ? 

A. No, si : 

(Q. State, if you please, the circumstances under which you signed 
Cunningham's name to that paper. 


= 
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A. Well, sir, [ was in Detroit. The old gentleman, Robinson, 
and Mr. Haines, were’very anxious. They wanted there should be 
a contract; they went on and had a contract; drew articles of co- 


partnership. 
Articles of copartnership between whom; who were to be part- 
ners ? 
A. I think it was’ between Cunningham and George J. Robin- 
f son and Ranney and Haines. I won’t be certain. I think thoseare 


the names. 


Q.-Well? : 
+, A. They went on and filled it out, and they wished me to sign it 
: and I objected. They said it was all right, and finally I signed i1 
on the condition that 7f Cunningham would sanction it or reject it, 
just as he pleased. 
@. Did you know at that time in what manner Cunninghaim’s 
capital, as mentioned in the articles, was to be made up ? 
A. No, 8! 
(. Who was the spokesman there to the attorney, do you remem- 
ber ? 
A. What I heard of it, [it] was the old man Robinson ; he did a 
cood deal of talking. 
The question and answer objected to as incompetent and irrele- 
vant, and all the testimony of this witness, with reference to this 
agreement, objected to. 


®. What attention, if any, did you pay to the way in which 


4 
] i 0 
was drawn up. and to the terms of it 


Objected Lo as lconipetent and irrelevant. 


A. I was in there a part of the time, and I do not know what 
attention I did pay. 

Q. Did you pay especial attention to it, any particular attention ? 

A. I don’t think I did. 

®. Asa meer or fact, did you know anything about what the 
arrangement was between Cunning! 


1am and Robinson and Haines 


Ww Uo. ? 
660 A. I didn’t know anything about it, only what they said. 
1 | Objected to as tending to contradict the written articles signed by 
the witness. 
{ 


Q. I think you endorsed considerable for the firm of Cunningham, 
Haines & Co. 

ree es, sir. 

Q. You sold the timber in saps first place? ‘The mortgage was fore- 
elosed and the land bid off 1 your name ? 


Objected to as -acanatbnalla and irrelevant. 
4. Yee, sar 
) preggers vou sold, I believe, the timber on the land to 
Merric , I — and Lyon ? 
A. 


He pie dias ir notes in payment ? 
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A. Yes, sir. 

Q. At the time you received those notes were you endorser to Cun- 
ningham, Haines & Co. to any extent ? 

A. Yes, sir. 

©. How much of their paper were you on, about ? 

A. I can’t tell exactly, but I should think I was on from 25,000 to 
35.000 dollars. 

Q. What did you do with the Merrick, Fowler and Lyon notes? 

A. After that sale [ let Cunningham have them. | 

Q. For what purpose ? 

A. For the purpose of paying up my endorsements; and I took 
17 or 18,000 dollars’ worth of land, as it was estimates, and the rest 
of the notes I took in the company’s notes, where I had endorsed. 

Q. Did Mr. Cunningham take up the firm notes | 

A. Yes, sir. } 
). Have you got them in your possession ? 

A. Yes, sIr. 

(. Were your endorsements on them ? 

A. Yes, sir. ; 

i). How did you get So deep as an endors« 4 

A. Well, LO in on account of Cunningham ; ead along from 
one thing to another. 

(. From small to large? 

A. Yes, sir. 

(). From bad to worse % 

A. Yes, sir; not knowing that TI was in so heavy. 

@. Were you ever interested as a partner in the firm of Cunning- 

ham, Haines & Co., either by yourself or Cunningham 


} 


Oe 


Objected fo as leading. 


A. No, sir. 

@. Were you interested in the partnership in any way as a mem- 
ber of it? . 

A. No, sIr. 

@. After Mr. Cunningham assigned his interest in that mortgage 
to you and Kschleman, did VOu and Hschleman ever make any asslo 
ment of it to any one? 

A. No, sir. 

(. The mortgage or any part of 11 
A. No, sir. | : 

(. Did you ever authorize any one to dispose of it? 
N 


No, sir. 


Cross-examined by Mr. Russeir: 


+) 


©. How long have you known Henry S. Robinson ? 


A. I never saw him until I saw George. ‘They were together the 
first time I saw them. 

@. Did the old man board with you about a month before the 
suffalo agreement was made ? 
A. He was there quite awhile. 
(. Did he live in your house with you for about a month ? 


ORNS ta od Ud Hic orca rt earns eneceerenmenatemeeeraaesetien = 
on OTR Paes Mp SRO at eee a BPH. Pag ae Ieee tic BO: wae ts 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. O89 


A. [ should not think he was there a month ; he might have been. 

Q. Did you hear his testimony before in this suit in the cross-bill ? 
A. No, sir; I don’t think I did. : 

Q. Did you hear his testimony that he boarded with youa 

661 month and that the chief topic of conversation with you in 

the meantime during that period was nes rning the forma- 

tion of the partnership to run this praper’) , in which you should be 
an interested party; did you hear his testimony ? 

&. I did, sir. 

(). Was it the fact that during the time Robinson boarded with 
you that you and he talked over this subject of your becoming in- 
terested ao ately in a partnership to run that property ? 

“a No. Sl 

That was not the subject of conversation between you is 
re No, sir: [ never understood that he ever talked with me of 


becoming a private member. Ithink he never did to my know!l- 


edge. , | . 
Q. Will you swear he didn’t talk with vou during that time 


about it ? 

A. Not about my becoming a member. 

Q. In regard to your mortgage Interest going In as capital stock 
into the firm, didn’t he talk with you during those three weeks or 
that month that he poarced with you before the Buffalo agreement 
repe vatedly upon t that subject ? 

A. He might have talked with me about putting in my interest. 
| don’t know but what he did. 

(). Will you swear that he did not suggest to you and that you 
did not comply with the suggestion that the mortgage interest in 
the mortgage held by Cnonningham, Hunt, and [Eschleman should 
form a part of the capital stock of a new and powe rful Oro nization 
to lumber on that property? 

A. I will say that I never believed any such thing. 

The question is, did not you and he talk over that subject? 

A. He might have talked it over; he talked a great deal. 

Mr. Durriretp: If you don’t recollect that you did say you don’t 
recollect it. | 
A. I don’t recollect it. 


Mr. Russeti: I-object to the counsel instructing the witness while 
he is under cross-examination. 3 


Q. Was it not frequently the subject of conversation between you 
and Henry M. Robinson and George J. Robinson, Henry 8. C 
ningham, Calvin Haines, Philip M. Ranney, and the rest that mae 
mortgage should be a part of the capital stoc k in the concern ? 

A. I don’t know; I don’t recollect any of this talk. 

©. You don’t recollect any such talk? 

A.. No. 

Will you swear that no such talk occurred between you and 
those men [ have enumerated ? 
A. | will swear that I never agreed to do anything of the kind. 
Q. You mean by that that you never signed any paper to do it? 


AL 
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s 


A. I never signed any paper to my knowledge to bind myself to 
that. | 

(). Were you sworn in the suit by cross-bill some years ago ? 

A. Yes, sir; I recollect that. 

@. Did you swear upon: the direct examination in that suit in 
reply to Mr. Duffield as follows: “ Q. What was the reason that Oli- 
ver gave, if any, for transferring to Cunningham? A. So that he 
could make the sale. It was in order to benefit hina—pay his. debts. 
He claimed he wanted to pay them.” 

A. I presume I swore so; I don’t recollect that. 

(. Did you swear as follows in the samedirect examination: “Q. 
What were the only propositions or programme that your heard Oli- 
ver propose to Cunningham or Oliver and Cunningham talk about 
before Cunningham went up to Ossineke. A. Oliver had, as usual, a 

Preal deal of talk about his propositions, and I ean’t Say 
662 all that he said about it. Q. Tell all that you recollect. 


7 
. c 
A. One, proposition was that he wanted Cunningham to 
take hold of it,and he could sell it. Q. What was another, if any ? 4 
A. I don’t remember. Q. Was that the only one you heard dis- 
cussed? A. That was the only one; that was the point, that I now 
recollect, that he argued.” Did you'so testify? 

A. I think so. 

(. Did you further testify after they had come to the point: “As | 
supposed they went to Williams’ office; I was there a few moments ; 
[ think they began to make the writing as I went home.” 

That is what I think; that is what I swore to; that is the way | 


understood it. : 

(). Did you further testify, “ Was Eschleman present during 1 
whole of these negotiations? A. I think that Eschleman was here 
this afternoon; [am notcertain about it. Q. Did either you or Ks- 
chleman have’ some especial authority, more than the other, in ref- 
erence to making any arrangement with the mortgage? <A. I did | 
most of the business with jt. Q. Was that in pursuance of that un- 
derstanding? A. I don’t think there was any understanding ; [ did ™ 
ischleman’s business a good deal; did up there; I have done it 


Somme, 
« 


1i© 


more or less for a number of years.” Did YOu so testify f 

A. Yes, ar: 3 don’t recollect just how testified : [ have done his 
business. 

(). You gave some testimony in that direct examination, did you 


} 


not, to the eflect that you paid Oliver $4,000 in money under the 
buffalo agreement ? 
Mr. Durriretp: I guess not. 


(). Did you testify as follows: “ Q. State whether any money was 
paid you by Robinson, Haines, and,Ranney; and, if so, how much 
for Oliver’s account on the Buffalo agreement? <A. I think there 
was $4,000. Q. Do you recollect when that was paid? A. It was 
in the summer of 1869, I think. Q. What did you do on receiving 
that money with reference to notifving ( liver? A. I notified Oliver, 
and asked where he wished to have if applied. Y.. How did you 
notify him? A. By letter.” Did you so testify ? 
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A. I recollect the most of it that I testified. 

(). Did you write on the 4th of Nov., 1869, as follows to Mr. 
ver: “ Buffalo, N. Y., Nov. 4th, 1869. Sir: I have to inform you 
that on the third instant Messrs. Robinson, Haines, and Ranney paid 
iInto.me on your account $4,000 in cash, and that [ hold the same 
ready to be applied on any of the indebtedness due from you to me 
wean you may select.. Please notify me on what account you de- 


sire the same credited, as I shall make my own appropriation of the 
money unless I hear from you. Yours, respectfully, Garret B. Hunt, 
to David D. Oliver.” I herewith show you the letter and ask you 


whether you wrote it? 
A. I wrote that letter 
(). Also look at this duplicate letter and see if that is 1 
thine. 
A. I don’t recollect it; 1t looks like my writing; I recollect one. 
Q. Can you explain how 11 happened that you wrote those two let- 
ters of the s salne date, One of the 1) dated Kast Clarence and Ole of 
them dated Buttfalo? 


A. No, I ean'’t. 


663 (). And one seeming to be precisely like the other? 


e 


Exhibits R, V, and S$, in case number 1408 offered in evidence, 
being ate cate letters of Mr. Hunt and Mr. O] iver, one dated East 
Clarence, and the other dated Buttalo, otherwise alike. 


(). You say you can suggest no explanation of the two letters be- 


MO allKe, CX¢ Cpt In reference to the dates. 
| A. I have no recollection. 
| Mr. DurrreLtp: You did not send him one letter? 


A. Not that I know of. 
Q. Whether the $4.00 was actually paid by Robinson, C. Haines 
Ww. Co. to you ? 
A. It was a cheek on the Manufacturers’ and Traders’ Bank. 
Did that money actually pass from Robinson, C. Haines & Co. 
~~ to you? | 
A. I never drew the money on it 
Then the check was passed to you simply for the purpose of 
hominal transaction of that kind, 


— 


having it appear that there Was ; 
9 


wasn’t it” 
A. I don’t know what.there intention was. 


Q. You never used the check ? 
A. I never used the check; I-never presented it to the bank ? 
a (). Never presented the check nor drew the money on it? 
A. No, sir. 
7 @. Why was the check given to you? 
A. I don’t know; I can’t say. | 
\) Why did you write these LWO letters: why did you write to 


Oliver, informing him that Robinson, Haines and Ranney had paid 
into you on your account $4,000 in cash, and that you held the same 
for him; why did you write that? 

A.- I can’t say, only as I wrote after receiving that check. 
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Asa matter of fact you did not receive $4,000 in cash, but 

$4,000 by check, which you never used or presented ? 

A. I did not present it. 

Q. Was that transaction entered upon the books of Robinson C. 
Haines & Co. as a part of their firm transactions? 

A. I don’t know anything about it. 
). What individual delivered you t 
A. [I can’t Say that. 
). What did you ever do with the check ? 
A. I can't say. 
Wasn't the cheek destre yyed ¢ 
No, sir; I think it is in being now. 
In whose possession ? 
TI am not certain whether I have it or not. 
[sit in the possession of Cunningham, Robinson, Haines « 


he cheek ¢ 


am Mm. a, 
Ee el on ll oO 


Co. as a part of their papers ? 

A. That I don’t lane. 

(). Do you remember delivering it to some member of the firm of 
Cunningham, Robinson, Haines .& Co? 

A. No, sir; I don’t remember. : 

@. Was it nota pnely nominal transaction and intended to be so? > 

A. I can’t say what they intended. 
©. Did you ever look at the books of the firm to see whether you 
were credited on ae books of the firm of Robinson, Haines & 

A. I never had : inytl ung to do with the books, never looked at 


them. . 
(). Was the money ever drawn on that cheek by any person’? 

A. Not to my knowledge. 

@. Was it not done as a mere device to attempt to draw 
664 Oliver out, and get him to appear to sanction the Buffalo 
agreement ? 

A. Not that I know of. 

(). Under whose advice did you receive the check and write this 
letter to Oliver ? | 
Did you do it on your own suggestion or after consultation 


4 
A. I can’t nay wane T did. [ don’t whether I did it out of my 
own head or whether I was advised. 7 
Q. You remember about the check and about its not being pre- 
sented, and about it be Ing in existence now ? 

\. IT remember of their sending a check to me or receiving a 


cher k. 
Q. Can’tyou tell who consulted witb you or who advised you about 
it ? : 


~ No, sir; I can't. 
Do you pretend to say that you signed these articles of copart- 
slethio. and did not know what was in them ? 
A. I don’t know. I could not tell what was in them. 
Q. Do you pretend to say that you are not perfectly aware what 
was in them when you signed them? 


amen sen i naamerml, 
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A. I ean’t say that I know. I don’t know; but I knew the con- 
siderations that was in them; but I can’t say that I knew what each 
one was going to do, or to put up. 

(). Do you pretend tO Say that you are not perfectly well aware 
that Cunningham in and by those articles was to put in the Cun- 
ningham, Hunt, and Eschleman mortgage into that concern ? 

A. I didn’t know that. 

(), Do YOu How pretend to swear and. Go you swear that you did 
not know at the time you siened those articles that the $42 000 in 
there represented the principal and the interest on the Cunningham, 
Hunt, and Eschleman mortgage ? 

A. I didn’t know how it was made up. 
Q. Didn’t you know that that contribution of $42,000 capital by 
Henry S. Cunninghan | un- 


u 

: } . . } . ' -| 
: 1 Was the principal and interest on the (4 
ningham, Hunt, and Eschleman mortgage? I want vou to answet 


; 
4 
a 


| did not know it. 

(J. Did you make any objection then or at any time to that mort- 
. going In as capital into that firm? 

he witness has stated that the mort- 


Objected LO for the reason 1 
age never went in as capital. 


4 ae ea : 
\. Never consented that it was to mo in. 
. . * : “ . > ‘ J inn ao : Sa _ : oe. : : . : . &) 
(J. Did you CVel make any oOpyection AagalNnst Its FOINngS 1?) ! 
A. I don’t know as it was ever asked me, 
(J. You knew asa matter of fact that the mortgage did yo 1N, 
aqidnt you ¢ 


* ’ : coe aa : 1% » al ey e. 
(), Didn’t vou know that ¢ uUnningegham’s econtrivution to that divm 
when vou sloned those partni rship articies was made up ol the in- 
4 . ? 
terest and 


principal ot that mortgage ¢ 


Mr. Durrretp: That the witness has answered, and he eannot be 


. | , " . 
asked more than four times. 


. v ' _ + 2, - : ’ «7 Da at 
id you at any time enter any object 


it 
° tu te 
rave being contributed 


‘ 
ss 


)] 


1 to the principal and 
oa by Henry 8. Cunning- 
hanr into that firm when you signed the partnership articles ? 


interest O] that mort 
f lL, fet ol 4 2 i, , Yyre\ ij h: | il, — ) -t)s ‘ re, rered OO t | at 
(Objected to on thie PTOUNa that tilt witness has answered once that 


665 A. I did not consent to any such thing. 
. You knew the fact, did you not, perfectly well; now 

answer me that. 
\. I say I did not. 
d. You say you did not know the fact ? 
A. Yes. sIr. 

@. When did you first discover the fact? 

A. I never discovered it was in there; I never consented to have 
it in at all. 
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That don’t make any difference whether you consented or not; 
J want to know when you first became ‘aware that it was put in? 
A. I never knew it was put in. 
Where did you suppose it was? 
A. Eh? 
@. Where did you suppose that the principal and interest on the 
mortgage was? 
A. I supposed that it was in the mortgage. 
Q. Where did you sup _ that the $42,000 put in in those part- 
nership articles which you signed came from? 
()| Jee ted 1 to as incompetent, the witness’ supposition hot being tes- 
timony. 
A. I did not know anything about it. 
(. You signed the articles putting in $42,000, being Henry 5. 


). 
Cunningham’s share,'and you don’t know where the $42,000 came 


— 


from ? 

A. I did not pay very much attention to the contract, because | 
only signed it on condition; Robinson and Haines fixed it up just 
as they wanted to. : 

\). There is no condition CX PTC ‘ssed in the writing. 

A. | “nage It on the condition that he accepted it. 
Q. W hat kind of a condition, not written? 

\. No, a it was a statement before I signed it. 
(). A verb: “4 statement? 

\. Yes, si 

). Who ma ide the verbal statement ? 

A. I made it 

@. You sane H.S. Cunningham by Garret B. Hunt, didn’t you? 

A. I made the statement that I would sign it under those condi- 
tions, and I did so. 

Q. I ask you again, what you supposed the $42,000 in that paper 
which you signed represente di ? 

Objected to as incompetent. 

A. I didn’t know. 

ay 
to the capital in those partnership articles which vou signed H.8 
Cunningham by G. b. Hunt, represented? 

Objected to as incompetent, and also because it had been asked 
twice. 7 

A. I don’t know. 

Mr. Durrieip: After having answered a question twice you can 
stop. | 

Q. Didn't you know perfectly well that the $42,000 of capital to 
be contributed by H.5. Cunningham in the articles which you 
signed his name to by G. b. Hunt was put in as and for the princi- 
pal and interest of the Cunningham, Hunt, and Esehleman mort- 
gag >? And I want you to remember what an oath is. 

. I have told you a number of times that I did not know. 


Q. I asked you what you supposed the $42,000, the contribution: 
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Now, I ask you what you suppose ‘ 
Objected to. 


M. Durrietp: I submit that you have a right to stop after you 
have answered a question as many times as you have. 
666 A. Then I will stop. 
@. Do you refuse to answer the question ? 

A. I won’t answer it just as it is. 

Q. I ask you what you supposed the $42,000 mentioned in the 
paper, the article of copartnership which you signed H. 8. Cunning- 
ham, what you — that $42,000 represented, it being the con- 
tribution of H. S. Cunningham, whose name you signed. 

A. : eave ‘abr, about it what they did; I never talked with 
Cunningham before I went there; [knew nothing about it and don’t 
eter now. | 
©. Do you mean to say that you undertook to sign those articles 
hout any knowledge of what the $42,000 represented ? 

A. It was not for me to know. 
(. You purposely abstained from knowing; that is what you 


wit 


_— , +) 
Weal, is it 


A. I did not know. 
@: When you say it was not for you to know, did you purposely 
tain from knowing; were you advised that you must not Kn Ow, 
and therefore you did not. know; is that what you mean to say 

A. No; 1 don’t mean to say so. 

(). When you used this language: “It is not for me to know,” 
What did.you mean ? 
A. I did not ask ; I asked no questions. 
Did: you purposely omit to ask questions ? 


again ask you for the fifth time, didn’t you understand per- 


_ 


feetly well that the $42,000 represented that mortgage * 
Mr. DurrieLtp: And | again object for the fifth time. 
\.. I did not. 
(. You don’t understand it? 
A. No. 
©. What did you imagine or conceive or suppose or think or 
dream that the $42,000 contributed by H. S. Cunningham, whose 
name you signed to these articles, did, in fact, represent ? 


Objected to as incompetent. 


A. I didn’t know anything about It. 

(). Do you mean to say you signed the name of your son-in-law, 
H.S. Cunningham, at Bethune Duffield’s office, to articles of copart- 
nership, whereb yyou, for him, agreed that $42,000 in capital should 
be contributed by him to the partnership, and did not know or sup- 
pose what the $42,000 was ? 

Objected to, because there is no evidence that Mr. Hunt signed 
any articles by. which Henry S. Cunningham was to contribute any 
$42,000. 
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Q. In Exhibit Y, which is ana greement entered into between 
Henry 8. Cunningham, C. Haines & Co., and George J. Robinson, 
at Detroit, the 7th day of Jan., 1869, and which you signed Henry 
S. Cunningham, by G. B. Hunt, the following statement occurs: “ It 
is hereby mutually agreed and understood that the parties hereto 
are to be ¢ redited with the following amount of capital, respectively, 
as capital paid into the concern in money or property, namely, said 
Henry 8. Pilea hedu. $42,000.” When you signed that article 
what did you suppose, or what did you know, in regard to the 
$42,000 with which Henry 8. Cunningham was credited in money 
or property ? | 

A. That mortgage at that time I knew Eschleman and [ owned. 

Mr. Durrieip: Answer the question. 


A. I don’t know how he was going to pay up this $42,000; what 
he intended. 


667 @. You didn’t know it? 
A. No. 


*) 


Now I ask you how you expected he was going to pay it up ‘ 


Objected to on the ground that the articles state that the capital 
has been paid in and there is no expectation of anything more tobe 


put up. 


3 I didn’t know. 

The article which I read to you recites that Cunningham is to 
he eodiee! with $42,000 as actually paid in in money or in property; 
did you suppose or expect that Cunningham, for whom you acted 
and whose name you signed and who was your son-in-law, has actu- 
ally paid into that concern $42,000 in money ? 

Objected to as incompetent. 

A. I did not know whether he had or not. 

@. Did you know or suppose that Henry S. Cunningham, whose 
name you signed and for whom you acted and who was your son- 
in-law, had actually paid in $42,000 in property ? 


( 
] 
l 


Same objection. 

A. I didn’t know whetlier he had or not. 

@. Now [I ask you did you not know atthe time you signed those 
articles that the $42,000 therein pinahists and which I have referred 
to was Intended by Cunningham, was intended by you, was <a nded 
by all the parties to the instrument to be the Cunningham, Hunt, 
and Eschleman mortgage, principal and interest, up to that time ? 

A. I did not know. 

@. Do you expect that any court is ever going to believe that 
statement 7 , 

Objected to as incompetent. 


A. I don’t know what they would believe; I know. that is the 
fact. 
@. Were you advised by Mr. Duffield at that time that it was not 
that 


‘he 


for you to know—to use your answer to some questions back 
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you must carefully keep ignorant on the subject, so that when you 
were examined you could state that you did not know what it was 
for ? 

Objected to as incompetent, and as seeking to invade the sacred 
privilege of counsel. 


A. I.never had any such advice from Mr. Duffield. 

. Was it talked over then and there or at any time between you 
and George Robinson or C Haines & Co., that you must not know, 
so that you could not be called upon to testify upon the subject ? 

A. Talked over where ? | 

(). Anywhere? 

A. Never to my knowledge. 

(). At this time was Cunningham living as a member of your 
family ? | 

A. He was living here in Buffalo; he was not living with me in 
my house. | 

(). You have testified that you did not know afterwards when this 
property was bid in in your name; you say that, do you? 

A. I did not know it was bid in in my name. 

. To whom had you committed the charge and business of fore- 
closing that property and bidding in the land ? 

A. Mr. Dutheld. | 

(. Had you given him full authority to have it bidin in the name 
of somebody ¢ 

A. I don’t know that I gave him any authority; I supposed he 
would have it bid in in the name of the parties that owned the 
mortgage. 

(. You gave him no express authority ? 

A. No | 
668 ~ Q. Did Cunningham, Robinson, Haines & Co. and the 
rest of that firm pay Mr. Dutheld for the legal business of 
foreclosing that mortgage ? 

A. That I can’t say. 

Q. Don’t you know that the firm moneys of Cunningham, Rob- 
inson, Haines & Co. paid for foreclosing that mortgage? 

A. No, sir; I do not. 

(. Did you ever pay for foreclosing that mortgage out of your 
private individual funds? 

A. I don’t know that I did. 

(). Don't you know that you didn’t ? 

A. I don’t think I did. 

Q. Did you pay for the foreclosure of that mortgage out of the 
funds owned by vou and Eschleman together or Jointly ? 

A. It has been some time; I can’t say. I always paid when they 
drew on me. : 

®. You can’t tell whether you did or not? 

A. Whether it is all paid or not I can’t tell. 

Q. Don’t you know that all that were paid was paid out of the 
firm money of Cunningham, Robinson, Haines & Co.? 

A. No, sir; I don’t know it. 
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Q. One of the things that by chance you do know is that you did 
not individually, out of your own funds, pay for foreclosing the 
mortgage ; 1s that so? 

A. I rather think [ paid some out of my own individual money. 

@. Did you not give to Henry $. Cunningham and Duffield the 
entire charge and management of the whole matter concerning that 
mortgage prior tO, al the time of, and subsequent to the execution of 
the partnership articles of Jan. 7th, 1869 ? | 

A. No, sir. 

@. But you were so ignorant of the way in which it was being 


managed that you did not ever know that the property was bid in 


In your name ? | 
A. I did know it after. 
(). Did you make any objection ? 
A. I did make objection. 
(). To whom ? 
A. Made objection to Duffield. 
Q. What manner; in writing or personally ? 
A. I recollect personally talking with him about it, beeause it was 
not bid off, as it ought to have heen, in Esechleman’s name as well 
as mine. | 
@. Did you know that George Robinson managed the business 
actually ? 
A. 1 did not know it at the time. 
Q. Did you ever object to it when you did know it? 
A. I did not know it until after the sale that he managed it. 
Q. When the timber was sold I'suppose you knew it’ was man- 
“din your name entirely, didn’t you ? 
A. I knew that the timber was going to be sold. 
@. You did not desire that Eschleman should be added to that 
transaction as a party, did you ? 
A. I don’t know as I asked him to; I don’t know whether I did. 
(). What have you ever got of the interest or principal of that 


2 


ein any shape‘ 


morteag 
A. I got a certain amount of land and an interest in the mort- 
oo 


c. 
(). ‘The proceeds of the sale of timber to Merrick and Fowler went 
to pay the firm debts, didn’t they 4 
| A. In the end it went. to pay where I endorsed. 
669 @. But you endorsed a firm debt, didn’t you ? 
A. Yes. | 
(. You never paid it, did you; you simply became obligated ? 

A. I took a mortgage and real estate. The mortgage and _ real 
estate were called 17 or 18,000, and that I took a conveyance of; and 
[ let Cunningham have the notes, and he would turn them out for 
notes that I have endorsed, and I have got the notes against the 
company. 

©. Those notes were made by the firm? 

A. Those notes were made by the firm, and I have got them. 

Q. The timber notes received from Merrick & Co. were used to 
pay those notes and take them up at the bank? 
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A. I suppose so. I made that arrangement, and I got my notes 
that I was endorsed after. taking the wild land. The other notes 
were used, as I supposed, to get my notes where I endorsed. Those 
were the company notes. 

(. You never made any endeavor to collect those notes, did you, 
of Cunningham, Robinson, Haines & Co.? 

= What notes? 


The notes you say you hold a Ins _ m now. 
h No, sir, I have not made an yee ‘: ve 
Mr. Durrie.p: It would not baa much ~aeet would it? 
A. 1 think not; I would not have given the notes up. 
(). How far is your residence from Buffalo? | 
A. 22 miles. 
(). In the same county with Buffalo? 


< 
A. Yes, sir. 
| 


~Q. Did you pay an ything for the assignment of the various mort- 
gages of Oliver’s you { ‘oak the k. and G. Kk. Haines mortgage and 
the C. Haines mortgage .? 

A. he E. and G. R. Haines mortgage we gave a note for. 


T 

Q. Never was paid, was it? 
A. Yes, sir; the note was paid, I suppose, when I got it. 

(. Who gave the note ? 

A. The note was given for the mortgage I paid. I borrowed the 
money at another p lace and paid it. : 

(). Was it charged to the firm on the | ooks of Cunningham, Rob- 
inson, Haines & Co.? 

A. ‘They afterwards paid the notes, if [ understand it. 

The firm of Cunnin gham, Robinson, Baines & Co. paid the 
note ¢ 

A. Paid the note at last. 

Then, if | understand you correctly, the E. and G. R. Haines 
mortgage was transferred to vou by assionment; you gave a note for 
the assignment and paid the note, and then Cunningham, Robin- 
son, Haines & Co. paid you; is that it? 

A. Yes, sir; they borrowed the money and paid the note—that is 
the way I think it was. 

They borrowed the money, or you borrowed the money ? 

A. I borrowed the money. I gave a note for the money, and they 
afterwards took it up. The money was borrowed to pay the note 
that I gave, and after a year he took that note up; that is the way 
I understand it. 

Q. You never paid anything for the assignment of the C. Haines 
W& Co. mortgage ¢ 

A. No, sir. 

Q. Did you ever pay Hawkins anything for the assignment of his 
morgage ¢ 

A. No, sn 

(. What did you take those assignments for? 

A. Iean’t tell you why. I didn’t knowthat [had them. I didn’t 
know that they were assigned to me until afterwards. I think that 
Hawkins told me it was his idea to have that assigned to me. 
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670 — Q. You knew the C. Haines & Co. mortgage was assigned 


to you? : 
A. I did not know it until after the assignment. I know it since 
it went into litigation. 
(. Didn’t — it before? 
A. No. 
@. You | knew the E. and G. R. Haines mortgage was assigned to 
you ¢ 
A. Yes, sir. 
How did it happen that the various mortgages were assigned 
to you without your knowledge; did Cunningham manage it? 
A. I can’t tell you. | | 
@. Did you object to it? 
A. I did not know it at that time. 
(). In other words, you allowed Cunningham to use your name 


just as he has a mind to. 
Objected to. 


A. No, sll 
(). Here were mortgages for a great many thousand dollars, sev- 
eral mortgages assigned to you; what was all this for; what was all 
this thimble-rigging arrangement for; what was the object of it? 
A. Idon’t know; I can’t tell you. I was not there when it was 
assigned, 
(), You .Wwere as innocent as a babe unborn about tt? 
A. Yes, sir. 
Q. Didn’t know anything about it? 
A. I told you | didn't. 
That was also the case with the assignment made by Cunning- 


d. 
I 
A. I knew lat that t; 45 was here. 
). But you paid nothing for it? 
A. I don’t know how much was paid. 
). You say you don’t know how much was paid ?_ 
A. I don’t know how much Eschleman paid. 
). Task you if vou paid anything ? 
A. | did not pay anything at the time. 
». You don’t know whether Eschleman paid anything ? 
A. No. 3 
Did you ever pay anything as and for a consideration for that 
assignment; and, if so, what, where, and when? 

A. I have let Cunningham have money at different times; | 
don’t know how he applied it; I never asked him. 

@. And you never directed any application men you let him 
have the money’ 

A. I eannot Say that I did. 

@. You say you don’t know what the object of making these as- 
signments to you was, these various assignments and mortgages ? 


A. W h: at ones? 


Q. The E. and G. R. Haines mortgage, the C. Haines mortg 
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the Hawkins mortgage, and the Cunningham, Hunt, and Eschle- 
man mortgage. : 

A. The Hawkins mortgage and the Calvin Haines mortgage I 
did not know anything about. I don’t know why they were signed. 

(J. Can you state any reason why the E. and G. R. Hainés mort- 
gage and the Cunningham, Hunt, and Eschleman mortgage were 
assigned; can you give any reason for that? 

A. I bought that. 

@. Can you give any reason for it? It seems you did not pay 
anything. You have already said you haven’t paid anything for 
either of them. I ask you why the assignments were made? 

A. We bought these two, I suppose; the others I had nothing to 
do with. I don’t know how they came to be assigned; it was not 

by my authority. 
671 (. You say that Cunningham, Robinson, Haines & Co. 
eventually paid for the E. and G. R. Haines mortgage ? 

A. They did in the end. 

Q. You say you don’t know whether Eschleman paid anything on 
the assignment of Cunningham to you and him, and you know that 
you did not pay anythin at the time? 

A. He says he did. 

@. You havealready sworn that you let Cunningham have money 
at different times, but you never directed it to be paid upon that, 
and you don’t know how it was applied ? 

A. I do not. | 

@. What was the object of making all these various transfers and 
concentrating everything in you; what was the object of it, Mr. 
Hunt ; you have been supervisor of the county, I believe, haven't 
you, sir. 

A. I have been path master. 

Q. Haven’t you been supervisor ? 

A. No. 

). Haven’t you held public offices in Erie county ? 

A. No, sir; [am not an office man. 

). Lave you held township offices ? 

A. I have been path master. 

You have hada great deal of business experience, haven't 


iy 
o> 


] 
i 


M 
1 
A. have had Some busin¢ oq experience. 
(). Can you tell me what the object of concentrating all these vari- 
ous securities In yourself was ? 
A. I can’t tell you what it was, only two. The object was I ex- 


pected we had the title, Cunningham interest, and also the E. and 
G. R. Haines interest until they paid me, and then they had it. 

(. What I asked you was whether there was not an arrangement, 
a common understanding and combination between you and C. 
Haines and Co., and Eschleman and»Cunningham and Ranney to 
concentrate all these securities in you ; whether 1t was done in pur- 
suance of the common design ? 

A. It was not with me. I knew nothing about it. I can’t speak 
for the rest. 
76—214 
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to consult with these 


What did you Zo down 
yple down there ? 
— | have ho recollection of being there. 


to Tonawanda for; 


Mr. Durrretp: There are two Tonawandas that have been testi- 
fied about, and I ask the counsel to designate which one he refers to. 


.Q. On the 27th.of Jan., 1869, did you, by appointment with, Es- 
chleman, go to Tonawanda, and there meet Cunningham, Haines, 


and Ranney to talk over the various matters which George Robin- 7 
son ‘a written from Alpena to have consulted about, first, as to 
bill timber; secondly, as to building more dock at Veaimenke ; edly: 
as to Mr. Robinson’s drawing for $8,000 on 30, 60, and 90 days, 
whether he would be permitted to do that, and whe the r his drafts 
should be paid; a nd, fourth ly vy, as to a book-kee sper who ase ld go to 
Ossineke, and generally about the aff urs of the firm of Cunni el enk: 
Robinson, HH: aines & Co. at Ossineke | 
A. I say that is a meeting that I can’t recollect of ; [have thought ! 
about it since last night. ‘ 
(). You can’t remember ? | 
A. I can't recollect anything ae it. 
@. On that day, Jan. 27th, 1869, did Cunningham write from 
Buffalo to Ossineke eiahce ateneas . Robinson upon all these points, 
and were the contents of that letter approved. by you and by Mr. [s- | 
chleman ? : . 
O72 A. I don’t know anything about it; I don’t recollect any- 
thing about it. : 
@. Will you please to look at the letter of Jan. 27th and say 
whether you know Mr. Cunningham’s signature, and whether that 
is his ? | 
A. I should think that was his writing. 
(). Is not the athe letter in his handwriting ? 
A. Lhere is No dispute about it. | 


(). Did 1 yOu go up to Detroit to see about cetting proper machinery 
for Cunningham, Robinson, Haines & Co.’s concern up at Ossineke 
to put that property in good running order? 

A. I recollect going up there. 

@. Did you go for that purpose? 

A. Ll went for that purpose ; I don’t know whether I had any 
other purpose or not. 

Q. Did you assist in the purchase of the supplies for the time that 


the formation of the company — here ? 
A. Not to my knowledge; no, sir; 1 did not. . 
Redirect : ‘ 


Mr. DurrieLp: In your cross-examination with reference to this 
paper, Exhibit Y, you are made to state that you knew the consid- 
erations in them; will you exp lain what you mean when you say 
the considerations in them? 

A. | mean I perhaps knew the amount of each one. 

q. The amount stated there ? 

A. Yes, sir; I did not know how it was made up. 
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Q. You also state that your mortgage was not put in there that 
you knew of? 
- Yes, sir. 
(. Wor ld you not have have known it if it had been put in ? 
A. I should; I know it was not put in by my consent. 
Don’t you know that it could not be put in without your con- 


A. I do know it. 
Q. What you mean to say is that it was not put in? 


Objected to as 1M] roper Incom pe Lent, and irrelevant. and hot 
proper re-eXamination. 
At a. 
(Signed ) GARRET B. HUNT. 
The Notes o * Dawid B. Oar i and, thie fy, STON Sfatement Offer ad and, 
ana bit Kuid 1LCE, and Marked Kxhibit 32. 
‘Testimony taken in Detroit, Oct. 5th, 1877. 
Purttie M. RANNEY, sworn for defendant. 
Examined by Mr. Durrietp: 
(). What is your name, age, residence, and occupation ? 
‘ : 
A. Phillip M. Ranney; lumber merchant; 31 years old; reside in 


Lockport, N. ¥ : 

Q. Do you know David D. Oliver? 
A: 3 do. . 

(). Calvin Haines? 

\. I do. 

). Henry S. Cunningham ? 

A. I do. 

®. Garret B. Hunt, Jacob Eschleman, George J. Robinson, Henry 
Robinson ? | 
A. I know them all. 

Q. Do you know the Devil river property, so called? 
A. Yes, 

. W “a n were you there first? 

A. I think it was in ’67 or ’8; *67 I guess. 
). Was it before or after that steam | 

\. I] was before the steam mull was built. 
@. Were you there again in ’68? 


A. Yes, su 


O79 ©. About what time? 
A. I think I was there in the ea or summer. 
Q. Were you one of the firm of C. Haines & ? 


2. W : 
= Yes, sir. 
. Did Oliver have any business rela ions with you or the firm at 


th ~-? time ? 


A. We advanced some money on contracts for lumber. 
Q. How did you stand at that time in 68? 
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A. My impression is that he owed us some $19,000 in the fall of 
68-9. 
Q. At that time had you any business relations or connections 
with Henry S. Cunningham ? 
A. No, sIr. , 
@. Did you ever examine it with reference to purchasing it or 
buying an interest in it ? 
A. No, sir. 
Did you ever look over thé personal property there ? 
Do you mean before the purchase ? 
Q. At any time? 
A. No, sir; I looked after some afterwards; had an interest there. 
(). Do you remember the agreement that we called the Buffalo 
agreement of Oct. Srd, 1868, between you and Cunningham and 
- Robinson and Haines ? 
A. Yes, sil 
Q. State how that agreement was brought about; by whom ? 
Objected to as incompetent and irrelevant. 
A. As near as I can remember, Mr. Oliver wanted us to pur- 
chase it. 
(). Did you talk with Oliver about purchasing it ? 
A. Yes, sir. 
(). Did you finally make an agreement with Mr. Cunningham ? 
Ob} jecte d to as incompetent and irrelevant. 
A. Yes, 
(). State 
Oliver. 


how that tallied with the talk that you had had with 


same objection. 

A. Mr. Oliver was with us when we talked over these matters; the 
agreement tallied with the talk. 

(). Did he seem satisfied or dissatisfied ? 

A. He seems satisfied. 

Q. Did Mr. Oliver stay there until the narmemon was signed ? 

A. I think he was there most of the time; he may have been out 
part of the time; I think he was part of the time when Hawkins 
was there, as I understood Hawkins stayed in his place when he was 
out there. 

@. Who did you understand that from? 

A. From Oliver. 

. That Hawkins was to represent him there ? 

A. Yes, sir. 

(. In that agreement there is a period of 80 days, until the ex- 
piration of which the agreement was not to become operative; will 
you state why that was put in, the object of it, and who requested it? 


Objected to as incompetent and irrelevant. 


A. It was put in so that he might be able to produce other pur- 
chasers; I think it was put in on our suggestion, because we were 
very anxious to have some one else purchase it besides ourselves. 
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Q. This was Oct. 38rd, 1868; at that time could you, without sacri- 
ficing, have extended the time during which that agreement was to 
be optional longer than 380 days? 


same objection, and also objected to as leading. 


A. We could not very well, on account of getting in our supplies; 
it is hard to determine what we have spent on it after 30 days. 

Q. How did:you get the supplies to the mill; what sort of trans- 
portation ? | 

A. We shipped some up by water. 

Q. Could not get them there any other way, could you? 

A. That is the way we usually did it; 1t would have been very 
expensive to take it up there by rail. | 

(. About what time did navigation up there close ? 

A. I don’t know; I supposed it closed along in the early part of 


Nov. 
Same objection as to the last three questions. 
O74 @. When did you first hear that Oliver objected to the 


Buffalo agreement, or claimed that it was not as it should 
have been ? | 
A. As for the exact time I could not tell; I think it was the next 
summer, however. 
(. Before or after the foreclosure commenced on the mortgage ? 
Same objection. 


A. I can’t iell what time the foreclosure commenced. 

(). As near as you can get at it it was the next summer ? 

A. Yes, sir; I think I have sworn to it once before about when 
that was; you can look back and find it in my evidence somewhere, 
when I had it fresh in my mind. 

©. You swore before you thought it was in the summer of ’69. 

A. That would be my impression now. 

Q. Did you hear this objection from Oliver yourself or from some 


one else ? 


Objected to as incompetent and irrelevant. 

A. From some one else; Mr. Oliver never objected to me person- 
ally ; never said a word to me about It. 

(). Ever sent you any written communication about it? 

Same objection. 

A. No, sir. 

@. When did Henry 8S. Cunningham go into partnership with 
you, and Haines, and Robinson ? 

Objected to as incompetent, without the production of the articles, 

A. I think it was the Ist of Jan., 1869. 

Q. When was the first negotiation about his going in? 

Objected to as incompetent and irrelevant. 


A. That is the first I knew anything about it. 
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(). Jan., 1869 ? 

A. Yes, sir; after there was a partnership. 

Q. At the time of the Buffalo agreement, was there any under- 
standing that he was to go in partnership with you ? 


Objected to as incompetent and irrelevant. 


“a No, sir. 
Did unningham receive anything for the Buffalo agreement . 
for Sa lf ? ii 


Objected to as incompetent. 
). Paid oy you, Robinson, or Haines? 
A. No, si | 
Q. Any neeinise of anything ? 
\. No, sir; excepting what was in the agreement. 
(. Who were the partners composing the firm of Cunningham, 
Robinson, Haines W& Co. ? 
Objected to without the production of the articles. ‘ 
A. Henry 8. Cunningham, George J. Robinson, C. Haines & Co. 
Q. In the company was yourself, I suppose ? 
A. Calvin Haines and myself. 
(). Had Hunt any interest in the firm ? 
Objected to as leading and incompetent. 


A. No, sir; not any that I know of. 
Had we any interest in the property other than the mortgag 


we 
ao 


Same objection. 


A. Not that 1 know of. 


| 
(). Did he ever claim any ? 
Same ol jection. 
675 A. No, sir; not to me. 
Q. Among whom were the profits of that firm divided, if 
there were any profits ? 
Objected to without production of the written evidence on the 


subject, to wilt the ane 


A. I don’t know that there were ever any ‘pro fits divided. I never 
got anything. 
@. Did Mr. Hunt ever get anythin 


4 


@ from the land? 
Objected to as incompetent and irrelevant. 
A. Not anything that I know of. 

Was Eschleman interested in the firm ? 


Same objection. ‘ 
A. Not that I know of, except the mortgage. i 
Q. I say interested in the firm. ; 
A. No, sir; he had no interest in the firm. 5) 
Q. No interest in the property, you say, except his mortgage ? 
A. Not that I.know of. 

| 
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Q. Did Hunt or Eschleman, or either of them, at any time claim 
any right in that firm ? ) 
Objected to as incompetent and irrelevant. 


A. No, sir; they never claimed any interest in the firm; dis- 
claimed it, in fact. 

(). Do you remember a meeting subsequent to the Buffalo agree- 
ment between the parties to that agreement and Wheeler and 
Weston ? | | 

Objected to as incompetent and irrelevant. 


A. I knew there was such a meeting. 

Q. You were not present during that ? 

A. No, sir. 

@. You knew the nature of the negotiations with them, did you 
not? 

A. I knew of them. 

(). How were you disposed toward Mr. Oliver’s carrying them out ? 

A. I was very much in hopes he would sell to them. 

(. How was George Robinson disposed in the same regard ? 

A. I never heard that he was particularly interested one way or 
the other; never heard him express any desire at selling. They 
seemed to be very anxious; thought they had got a good thing if the 
purchase was made. 

. Who? 

A. Robinson. 

(). Robinson says that he was the only one of your firm who was 
desirous that the sale to Wheeler and Weston should £0 through. 

Objected to as incompetent aud irrelevant. 

A. It is a lie. 

Answer objected to as not respectful to the court. 

Q. Do you know anything about the way the timber was cut by 
the firm of Cunningham, Robinson, Haines & Co. at Ossineke ? 

Objected to as incompetent and irrelevant. 

A. It was cut to the best advantage 1f that 1s what vou mean. It 
was cut so that we could get the most lumber of it. 

®. Was it wasteful and extravagantly cut ? 

Objected to as leading, incompetent, and irrelevant. 

A. Not that I know of. 

Q. How did that lumber run as to grade ? 

Objected to. 

A. What I had anything to do with handling with Cunningham 
in the office there, it is my impression that it ran about 10 per cent. 

uppers and about 25 or 50 per cent. culls. 


? 


G76 (). And the rest would be common ¢ 
A. The rest would be common—mill culls, of course. 
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A. Asa lumberman, what does that show with reference to the 
way in which the timber was cut, 1f anything ? | 

A. It shows that the logs are cut to make as much timber as we 
can; that is, it is cut as it comes, taking the poor and the good; you 
would naturally suppose from cutting off a piece that they cut 
everything up to a certain size that were merchantable logs. 

@. Do you know about the depth of the water in the stream there 
at that time in Devil riverin connection with your lumbering opera- 
tions? 

A. For running the logs, putting vessels in, or what ? 

®. For running the logs. 

A. That isa pretty hard question to answer. 

(). Was there sufficient water for running the quantity of logs you 
had for your mill ? 

A. No, sir; they had to build dams. 7 

(). After the dams were built was there still sufficient ? 

A. No, sir; part of the time we could not run them. 

Q. How was it about the depth of the water on the dock with 
reference to loading your lumber for shipment? 

A. When we first went there. the dockage was not sufficient—the 
depth at the dock; we had to charter the lightest draught vessels, 
and in addition to that we had to buy lighters to run it out then. 

(). Was that a matter of some expense, those lighters ? 

A. Yes, sir; I think we paid some $1,500. | 

Q. Did that make a rehandling of the lumber necessary ; did you 
have to handle it on the lighter and off? 

Objected to as leading. 

A. Yes, sIr. 

Q. You say that you looked over the pérsonal property after you 
had purchased ; I understood you to say ? 

A. Some time afterwards I went up there in May or June, I think. 

@. Of what year? 

A. In 1869, and we took an inventory. | 

. Have you got that inventory; did you keep the inventory ? 

A. I think there is an inventory among our papers—what we had 
then. 

@. Can you state what the value of the personal property was? 

Objected to because it does not appear that the witness 1s qualified 
to answer the question. 

Q. What was the value of the personal property at that time as 
inventoried by you? 

A. I could not tell you exactly. 

@. Were you not up there in ’68, in the fall; let me refresh your 
recollection ; do you remember an agreement between Oliver and 
some of the Haineses, perhaps yourself included, for the purchase of 
this property, before the Butfalo agreement? 

Objected to as incompetent and irrelevant. 

A. I was there, as I have already stated, in the spring of ’68, when 
we were looking after our logs and seeing to getting our pay. 


in! le Oe 


a 


ham. Garret B. Hunt. 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. G09 


os“) 


). You were not there in the fall of 1868? 
A. No. 
J. Then this personal property that you inventoried was after 
your firm had taken hold and worked there? 
O77 A. After we had worked there, as I understand it, one 
winter; 1t was the firm of Robinson, C. Haines & Co., and 
Cunningham, Robinson, Haines & Co.; after they had been at it 
the first part « f the year Robinson, Haines & Co., and the latter part 
Cunningham, Robinson, Hai nes & Co. 
The inventory consisted of personal property that had been 
taken up there by the new firm? 

A. Yes, sir; stock of coods that we had suppli ied, and all such 
things. 

(). Mr. Robinson penn taal you met him here in Detroit and 
told him that Cunningham was at the rooms then occupied by Be- 
thune Duffield and ( recorge V.N. Lothrop, and Cunningham wanted 
to see him, Robinson; that he thought some arrangement might be 
made whereby all parties interested in the property might get to- 
gether and make some arrangement for handling or selling the prop- 
erty, so as to harmonize the interests; have you any recollection 
of that? 

A. No, sit 

(). Did you ever tell him that Cunningham was at Lothrop’s or 
Dui ield’s office and wanted to see bie ¢ 
A. No, sir. 


we 


@. Did you and Cunningham ever leave him here about that 
matter in 768? 

A. No sir. 

(). Neither at Lothi ps or any othe plac ( 

A. No, sil 


% 


©. He said that the next talk after this was in Buffalo with all 
the parties—Calvin Haines, | ip M. Ranney, Henry S. Cunning- 
3 Jaeob sel len lail, and that he received 
assurances that Cunningham, Hunt, and Eschleman were ready to 


oy 
— 

— a 
— 
— 


go on with you and make purchase of the property from Oliver and 


a is, you, Haines, and Robinson; 
< 1 Buffalo at any time ? 


artnership with aga 
did you ever have any such ta 
A. No, sir; I neve r did. 
(). The paper whiia h you now have in your hand, Exhibit Z, is in 
whose handwriting, if you know? 
A. George J. Robinson’s. 
(). Do you remember signing it ? 
A. I remember signing contract like this. 


a 
At that time Mr. Ranney, who was the partner, contem- 


Objected to upon the ground that the writing speaks for itself. 


A. The parties contemplated between Robinson and myself were 


M. W. Evans, Garret B. Hint, and Eschleman. 


©. Who was the party that was then expected was going in? 


77—214 
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Objected tO as Incompetent and irrelevant. 

A. M. W. Evans 

®. Was the contemplation of Hunt and Eschleman’s going in any 
different from the contemplation of Evans’ going in? 

Objected to as incompetent and irrelevant. 


A. No, sir. 

That is, that you wanted one of the three ? 
A. We wanted somebody that had some money. 
@. Had Evans ever promised to go in? 


Objected to as incompetent and irrelevant. 


A. Not definitely, as I know of; we had hopes of his going in. 
He had looked over the property 
same objection. 
A. He had: I believe. 
Q. Had Mr. Eschleman or Hunt ever promised to go in? 
A. Not that ] know of. 
675 ©. What reason, if any, did you have to expect that Hunt 


nd Eschleman would go in. 


Same object lon. 


A. Mr. Robinson suggested this himself; he would have been 
perfectly willing to have had Mr. Hunt or Eschlem: 
periect \ Re yhHaVe Had WY. llit O1 sCchiemal. , 

(). Did you have any reason to imagine they would go in except 


27 was 
a mere ehan CG] 


same objection. 

A. No, sir. 3 

ba Were you at a meeting in ey etopeg in Jan., 1869, at which 
were present Hunt, ; bade man, C. Haines & Co.,and Henry 8. Cun- 
n sia m ¢ 


Objected to as incompetent and irrelevant. 
No, sir; I never. was at a meeting with any of those gentlemen 
Tonawanda. 
"Q. Have you looked through the exhibits that are in that bundle 
before the commissioner. 
same objection. 
A. Yes, sir. 
Are there any letters there written by you, or signed by you, 
either in your own name or the firm name? 
A. No, Sl] 
(. In one of those letters written by Mr. Cunningham something 
is said about young Mr. Eschleman going up there as a book-keeper ; 
did you ever hear anything of that? 
Objected to for es same reason. 


A. No, sir; I never heard. 
Did you ever know of his wanting the place ? 


ee 
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Same objection. 

A. No, sir; I never knew that there was a young Eschleman. 

(). George Robinson says that his satus and your interest and 
the Cunningham and Hunt interest, that it was agreed that each 
one of those interests which stand a third of anv deeree that might 
be got against Hunt and Eschleman by Mr. Oliver—was there ever 


any such thing verbal or written ? 
Same objection. 
A. Not that I knew of. 
The Buffalo agreemen 
after that conversation at Mr 


A. No, si 


Cross-examination : 


as Oet. 3d, ’6S—were vou at Detrou 


' 
- 


lt W 
. Lothrop’s ofthice f 


Mr. Russent: In’68 and — at - time of the transactions re- 
ferred to, you were only about a r. past 21, were you? 

A. In 1868 I think I was 22 or $ 23, 

@. You were much the youngest person connected with these 
transactions, were you not? 

A. I was very mined the youngest. 

©. You were in Detroit, were you not, in 1865, with reference to 
ian Saauaaaat | 

A. I was up Ege in 1868. 
(2. You visited the office of Mr. Dufheld and Lothrop; did you 


4 


Q. How many times were you here in reference to these transac- 
tions. 

A. I came up in the spring with reference to this; I think it was 
in. the spring of 1568. 

@. Were vou here subsequently or some time 

A. On this business: no, I think not. 

(). You were in Detroit at some time when George J. Robinson 
was here? 

A. That was the time; I was here in the spring; I met him 

679 here; that was my first meeting — Mr. Robinson; I met him 


“3 


here first. 

Q. Did you enjoy his acquaintance before that time? 

A. No, sll ; 

Q. From that time to the present you have enjoyed his acquain- 
tance ¢ 3 

A. I didn’t say so. 

Q. Will you produce the articles of copartnership to which you 
refer ? 

A. I ean’t; because I have not got them 

Had you been engaged in any business prior to 1868? 

A. In the business of C. Haines; lumber business. 

Q. What was the nature of your duties in connection with that 


a, 
firm ? 


A. Well, sir, I kept the books ; | bought the lumber rs: | bought 
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most. all the lumber that was bought; I did most of the wholesale- 
did most of the business. : 

Q. It was a retail yard at Buffalo ? 

A. No, sir; at Loc ‘port. 

(). Will you please to look upon this paper, which is marked [ix- 
hibit Q,in case number 1408, in chancery, in this court. State 
whether it in your handwriting. 

A. It is, sir. 

Exhibit Q offered in evidence. 


(). This appears to bea letter addressed by Robinson, C. Haines & 
Co. to Oliver at Ossineke, and bears date Novy. 3rd, 1869, and reads 
as follows: “'This is to notify you that we have this day paid to 
Garret B. Hunt, Esq., the sum of $4,000 on your account pursuant 
to the agreement for the purchase of lands formerly belonging to 
you in Alpenaand Alcona counties, Michigan, made between us and 
Henry 8. Cunningham, of Buffalo, the 3rd day of Oct., 1868, and to 
theterms of which you assented. Please acknowledge the receipt and 
oblige.” Did you, asa matter of fact, pay to Mr. Hunt $4,000 as 
stated in this letter? 

A. Yes, sir. | 

Q. Did you not pay it by check which was never presented and 
never was intended to be presented and was never used, and which 
is now 1n existence unused ? 

A. I paid it with a check, but whether it had ever been used ] 
don’t know, and there was no understanding between Mr. Hunt 
and myself or-any one else whether it should be paid or not that | 
know of. 

Has the money been retained ever since to meet that check 
the bank upon which the check was drawn ? 

A. I don’t know; I have no access to their bank account. 

Q@. Is the check of Robinson, C. Haines & Co. for $4,000 good to- 
day at the bank ? 

A. J] don’t know whether it is or not; |] have nothing to do with 
the bank account. ; 

@. At whose suggestion did you write that letter ? 

A. My own, I think; I think we owed him that; I don’t think of 
anything definite about any one’s suggestion. 

Q. Did you keep the books at that time? 

A Yes. sir. : 

Where is the book in which this was kept, in which this check 
was saat 

A. I don’t know, sir; I supposed it was with the other books. 

Was the check ever entered ? 


A. -Yes, sir. 


(). : ow hat account was it entered? 
A. Charged I,think to the Ossineke office, eredited to the bank. 
(). You say it never was presented, or was it? 


é . 

A. I don’t say so. 
Do you know ? 

A. I don’t know. 


> 


@ fe——-_ 4.» | 
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Q. [suppose your attention has not been directed to any of these 
matters for any years; has not been directed to them especially 
since 1871? | 

A. Since I swore to them last, except looking over what I swore 

to before; looked it over since I have been here. 


OS0 (J. You haven't overhauled the books and papers with ref- 
erence to being examined here ? 
‘A. No. | 
Q. You have made no special preparation by way of looking up 


books and papers to be examined ? 


A. No, SIr. 

Q. What you say about this check you say entirely from recollee- 
tign since 1867 ? | 

A. I have a distinct recollection of making out a check and charg- 
Ing’ it. | 

(J. Before [showed you this letter just now, when the letter in print 
was read to you, did you not say that you had no recollection of 
writing the letter ? 

A. I had no recollection of sending the letter to him, I had for- 
gotton that part of it: 

@. You then stated you had no recollection of sending the letter? 

A. Yes, sir; [don’t have any recollection of sending the letter 
now; I see the letter and it is in my handwriting; I know I sent it 
how. 

(). Because you reco 

A. Yes, sir. 

(. How does it happen that you remember sending a check which 
was in the letter, and do. not remember the letter ? 

A. The check would not go in this letter when my attention was 
called to that; I saw it was signed by Robinson, C. Haines & Co.: it 
was a company check, and I suppose I would naturally sign it 
Cunningham, Robinson, Haines & Co.; that is the very point why | 
said I did not recollect sloning any letters sloned by Robinson, CU. 
Haines & Co. oo as 

Q. You now perceive that the letter was signed Robinson, C. Haines 
W Co.? 

A. I see it was signed Robinson, C. Haines & Co. 

@. On Nov. 3rd, 69, at the date of the letter, what was the name 
of the firm ? 

A. The first of Jan.,’69, I think the firm was named Cunningham, 
Robinson, Haines & Co. 

Q. By what name was the check signed ? 

A. Cunningham, Robinson, Haines & Co. 

Q. Do you know where their books are now? 

A. They are in Buffalo, I understand, unless Robinson has got 
them. I guess the company’s book is there. I don’t know; I know 
they ought to be there. 

®. Have those books ever been balanced and settled up and 
closed ? } 


A. Notthat I know of. 


enize your writing ? 
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(. Have you ever looked after any surplus interest in that busi- 


A. No, sir; never looked after any. a 
. Have you had any settlement with your partner in that busi- 


A. No, si 

Q. How long ago did you cease active operations in tl 

A. Six vears ago about this time, I guess. 

(). Why have you delayed having a settlement of the affairs of 
that firm, Cunningham, Robinson, Haines & Co.? 

A. Well, I don’t know as there is anything coming, and can’t see 
inv object in having a settlement; I would like it settled up. 

Q. Is the firm indebted in any way? 
A. Yes, sir; as I understand they owe more than they can pay 

@. And yet you have allowed six years to la yp without ascer- 

taining anything definite upon that subject, have you not? 
GS] A. Yes, sir; [ would be willing to let it go for forty years 
they will pay the debts. 


‘ iY a a 
at firm |! 


—_— 


Redirect : 

(). You have testified that \Ir. Hunt and Mr. Esehleman were not. 
partners in the firm of Cunningham, Robinson, Haines & Co., and 
had no interest In the firm; is it for or against your interest that 
they should be considered partners ? 

Objected to, first-on account of the recitation 1n the question, and, 
secondly, because the matter of the question is irre ve nt and in- 


competent. 
i 


A. It could be for my interest. 
Q. Why would it be for your interest ? 
A. They would have to stand their loss and pay up the indebted- 


Q. After Robinson, Haines & Co. formed the partnership in the 
falt of 1868, who put in the supplhes that fall ? 

A. Robinson, C. Haines & Co.., 

Q. Did Hunt or Cunningham buy any of these supplies? 


Objected to as incompetent, irrelevant, and leading. 


A. No, sil f 

@. Did they loan their credit in any way for them ? 

same objection. 

A. No, sir. 

Q. You know of your personal knowledge about the purchase of 
f those supplies t 

A. Yes, sir. 

Vhere were those purchases made ? 

— here ; made in Lockport, most of them, and some of them, 

ink, in Bi ffalo. 

) The hulk of them were made where? 

A. I think the bulk of them were made here. 


(Signed) P. M. RANNEY. 
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Testimony Taken at Detroit, Friday, October 12th, 1877. 
Matcuom McDonatp sworn for defendant. 


[xamined by Mr. DUFFIELD: 


(. What is your name, age, and occupation, and where do you re- 
side ? 
A. My name is Malchom McDonald; Iam 386 years of age, and 


reside in Cheboygan; I follow millwrighting, and that is my occu- 


_pation now. 


@. Do you know David D. Oliver, the complainant in this suit? 

A. I do. | 

®. How long have you known him ? 

A. | have known him since ’66. 

. Do you know the Devil river property, so called, that Oliver 
used to own ? | 

A. Yes, sIr. 

(). Did you ever work there ? 

A. I have. 

Q. In what capacity ? 

A. I worked there as millwright; a part of the time I worked 
there as foreman. 

(. When did you begin to work there ?. 

A. I commenced to work therein ’65, I think it was: in 1865 or 
1866; in the fall of *65 or ’66. | 

(). Llow long did you work there at that time? 

A. I remained there at Devil river about six or seven months. 

@. Did you go back again ? 

A. Yes, sir; afterwards I went back. 
682 (). When? 
A. I went there in 1869. 

Q. And how long did you stay there at that time? 

A. I stayed there until 1875, I think; remained there between 
three and four years. 3 

(. After February, ’70, you were foreman, I believe? 
A. Yes, sir. 
@. Now, as foreman, state what were your duties. 
A. I took charge of lumbering and manufacturing at Devil river; 
{ 


~. 


of the men making lumber; cutting logs and getting them to the 
mill; sawing and shipping it. 

( ). What about the wood ? 

A. The wood the same as the mill. I had full charge of all the 
work done there. : 

(). Located camps ? 

A. Located camps. | 

©. Now how well did you know the property at the time you 
left it? | 

A. I know I have been over it, gone through it. and such a 
knowledge as that would give me I have; that is all. | 
@. Was it a full one? | 


.? 
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A. Yes,sir; I gave it a thought; I was on it with a view of seeing 
what there was of it. 

Q. Well, Lask you if your knowledge of it was full and particular, 
rr whether it was general and indefinite, whether [you knew] the 
property thoroughly or not. That is what I want to know. 


A. Yes, sir; I knew the property. 

. Thoroughly? 

A. Yes, sir. 

@. Do vou know the water mill? 

A. Yes, sir. 

©. What was that water mill worth in 1865, or ’66, 67, or ’68, or 


whenever it was you knew it? 
The water mill in 65 and ’66 1t was worth more than it was 
in ’68. 
What was it worth in 1868? | 
A. I don’t think it was worth anything, because it was dropped. 
They ceased to keep it up or do anything with it. That was in 1869 
rather. I was not there in 1868. | 
Was it worth nothing in 13869 because it was dropped, or was 
it dropped in 1569 because it was worth nothing? | 
A. J think it was dropped before I went there in 1869, because it 
wasn't —; that Is my impression now. 
Q. Was it an old or hew mill?) 
A. It was an-old mill. 
@. Very old? 
A. I don’t know how old it was. It was unprofitable, and it was 
not practically useful. 
@. On account of its faulty construction ? 
A. No; but on account of its location and situation. The other 
mill had destreyed its value. 
Was the timber sound ? 
No; the old timber was not sound. 
What capacity, if any, did it have for sawing ? 
At what time? 
In 1868 and 1869 
In 1869 it had no capacity—not to-saw. 
(). Did you ever run the mill at all? 
A. Yes, sir; run it a little while in 1866. I fixed it up in (1866 ; 
cut some few hundred thousand of logs with it. 
Q. How long did you run it? 
A. O, probably three or four weeks; I do not know just how 
long. : 
683 @. What made you give it up? 
A. I gave it up because I made up my mind that we were 
making no money with it. 
Q. Can you tell the capacity of that water mill, as to the size of 
the logs it would eut ? 
A. Oh, I presume that you could cut nvost any logs in that mill. 
(). In the water mill? 
A. Yes,sir. 
‘). To saw it well, I mean. 
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A. It had a small circular in it, and it had a gate which was not 
working very well. 

Q. What was the biggest log that you cut in it? 

A. I could not tell. The logs we cut while I was there were a 
small lot of logs. I don’t recollect the biggest or smallest. 

Q.-Would it cut a log more than two and a half feet in diameter 
properly : See see 

A. It had to be cut down so we could get at it. 

(. Cutting it down with an axe? 

A. Yes, sir. 

@. But without that? 

. | don’t know as it would; I don’t know. It isa matter of 
recollection with me. I don’t recollect as to the size of these logs. 

(. Do you know the steam mill? : 

A. Yes, SIr. 

2. When did you first see that? 
A. I saw the steam mill in 1869, I think; in the summer. 

@. Was it built then? 

A. Yes, sir; 1t was built, but there was some alteration made the 
winter afterwards. | 

Q. It had its full capacity, gang and two engines? 

A. Yes, sir. 

(). What was that mill worth in 1869, at the time you saw it, the 
mill itseif? You worked in it and about it a considerable, did you 
not ¢ a 

A. Yes, sir. 

@. You are a millwright; | would like to know, in your opinion, 
what it was worth tl] ¢ 


4 


en‘ 

A. It is a difficult question to answer that. 

Q. You know what the value of it was, I suppose; at least what 
you thought the value of it was. That is all the testimony is, your 
opinion? 

A. I think it was worth about $25,000. 3 

Q.. What would it be worth with only one engine, and that the 
poorest, with only one set of boilers in it, and without any gang, at 
that time or just before that? 


The question is objected to, for the reason that it is not based 
upon any proof in the case, and as being purely hypothetical. 


A. It would be worth about $10,000; a mill of that kind would 
have been worth about that then. 

(). What was the value, in yorr opinion, in 1869 of the mill site 
and the land contiguous lying ? 

A. The privilege ? 

Q. Just the privilege and enough ground about it to take in the 
docks, tramways, boarding-house, and the shanties of the men and 
vive them plenty of room? 

A. I think about $5,000 would cover it; 1t would be worth that. 
Q. Were you familiar with the timber on this tract? 

A. Yes, sir. 

Q. Been over it pretty thoroughly ? 


78—214 
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A. Yes, sir. 
684 Q. Were you over those portions of it which had been cut 
over before your going over then ? 

A. I was. 

In your judgment, how had the timber been cut, prudently 
and in the ordinary, or otherwise ? 

A. I should judge the timber was cut off with a view of getting 
all off. Some of the lands were not altogether cut off. I afterwards 
took some of the lands that were cut the year before for myself. It 
was cut as they generally cut it in the woods; go into the woods 
and cut the timber with a view to getting it all off. I suppose that 
was done before I went there. 

Q. You say you left there in 1878, and from 1870 to 1873 I under- 
stand you to say you were foreman, yilon ited camps, and had general 
supervision over the works there; is that right? 

A. ¥: es, SsIr. 

How was the cutting done during the time of your foreman- 
ship ? 


Objected to as incompetent and irrelevant. 


A. It was.done with a view to doing it with the best judgment | 
had, doing it economically and right. 

2’. When were you last over the pine lands? 

A. In 1873, I think; 1872 or 1873; the last fall I was there; the 
last summer or fall; the time that the mill burned down there—I 
don’t remember the year; I think it was 1878. 

Were you over there as early as 1865 or 1866 on any of the 
lands? 

A. I was not on many of them in 1865 or 1866. 

@. Do you remember a job Oliver was putting in in 1865-6 ? 

A. I was not on any of these lands when he was there cutting ; I 
was in some of his camps that were close by the mill. I don’t 


just recollect now what the description of the lands was. It was 


close to the river, and within a mile and a half or-so of the 
mill. . 
@. You remember one job that he was putting in somewhere 
about four miles from the mill in 1865-6? 

A. I think he was putting in some there, but I never was at his 
operations. 

@. Did Oliver tell you what section it was on ? 

A. Oliver himself? No, sir. 

Q. You know that he was putting in a job back there? 

A. I knew that he had got to haul some logs some distance. 

(). How far back? 

A. He said it was three or four miles. 

Q. Why did he go so far away to get the lumber? 

A. He wanted to get a certain class of logs where he could get the 
nearest. 

(. Certain class; what do you mean by that; a good class ? 


A. Yes, sir. 


Li A a _ 
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Q. What about the depth of water in the river for the purpose of 
lumbering there? 

A. What—in the spring? 

Q. No, no; [ mean in the river, at any time you were there ; after 
the steam mill was built, for instance ? , 

A. The water has always been scarce there; a small stream with 
very little water in it, and quite difficult to handle many logs in the 
stream — manage them. 

@. Was there water enough to enable the mi!] to run contin- 
uously without shutting it down and waiting? 

A. What mill ? | 

(J. The steam mill. 
685 A. No; we had to shut it.down every little while and go 
and flood some logs down to it; we could not run it at any 
time more than five or six days. 
J. Without stopping? 
A. Without stopping. 
). Were there some dams on the river? 
\. Yes, sir. , 
Q. How many; do you remember? 
\. I guess about seven dams on the river. 
@. How many did Cunningham, Haines & Co. build, to your 
knowledge? 

A. Well, I built one of them out and out, and I built the whole 
of them over; that is, repaired there and built at them, all of them, 
afterwards. 

Q. What was the value or cost of the one you built? 


Objected to as incompetent and irrelevant. 


A. I think it eost more than it was worth. I don’t think the value 


of it was as good as— 
@. The value was not equal to the cost? 
A. No, sIr. 
Q. What was the value of it, then? 


; 
_* é 
A. I think it cost over a thousand dollars to build it. 


(). You said it was not worth as much as it cost. 
A. Well, it was built in a place where they did not make a great 


deal of use of it. The logs were stuck in the stream above that year, 
and afterwards the season closed up so that we did not actually ac- 
complish anything with it after 1t was built. They did not accom- 
plish anything with it that season. The next season they got logs 
over it. It might have been of some value then. 

@. About how much work did you do on the other dams? 

A. I could not tell you; did a good deal. Used to work on them 
all the time, more or less. | 

®. Were those dams necessary on that stream? 

A. Yes, sir; we could not do anything without them at all. 

(. You say you were over this land in the summer of 1870? 

A. Yes, sir; 1870. 


@. How much standing timber was there on the lands at that 
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time, in your judgment. How much of what you lumbermen eall 
stum page? 


Objected to as incompetent and irrelevant. 


A. My idea as to the amount of timber on the land was not very 


extra high. I did not think there would be over twenty million at 
that time. 
@. What, in your judgment, was the value of that stumpage ? 


same objection. 


A. In my judgment, [ don’t think the timber was worth over two. 


wes ars a thousand. 
Was it all worth as much as that 


Same objection. 

A. O, I don’t think it was. 

2. How much lumber, if you can tell, was cut off the property in 
the years 1869, ’70, and ’71? 

Objected to as incompetent and irrelevant. 


~ I could not tell just exactly how much timber there was cut off. 
Do you remember how much you cut in the season of 1870? 
wii objection. 
A. I could not—probably there was—well, I could not tell how 
much, how many million feet of lumber was made that summer; ] 
have no idea; I did not keep any record of the amount, to 
686 swear to it. 

Q. When you testified before, in the case of Oliver vs. Hunt 
and others, in this court, you stated that you thought in the sum- 
mer of 1870.“ we cut about five million feet; maybe we cut more, 
maybe less; I think it would be about that;” is that correct? 

A. Yes, sir; I think that is correct. 

(. You did recollect at that time? 

A. Yes, sir; I knew more about it then than I do now, because 
the thing has dropped out of my mind a good while ago. 

(). Was there as much lumber cut in 1869 as in 1870, if you re- 
member ? 
A. I] nee t think there was any more; | don’t know there was so 
much; my impression is there wasn’t so much; they were hung 
up. 

q. In 1871? 

A. Lthink it rated about that along all the time I was there; I 
don’t think they cut any more. 

(). Five millions? 

A. Five millions, more or less; averaged about that all the time 
I was there, every year. 

Q. Who had ices of the shipping of this lumber—general 
charge of it? | : 

A. I handled the men that put the boards aboard the vessels ; 
got rid of it; had the responsibility of getting rid of the vessels. 

@. You were there after the new dock was built, were you not— 
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what they called the new dock; do you remember what they called 
the new dock ? 
A. I don’t know; I built considerable dock there myself. 
| (). Extended it out ? 
4 A. Yes, sir. 
Q. What I want to get at is how the water was after the dock was 
extended—about vessels getting up. 
4 A. The first season ‘it was about nine feet at the end of the dock ; 
the next season the water went down, and it did not average over 
6 or 8 feet at the end of the dock. 

Q. How did you get along ; how did you ship the lumber ? 

A. ‘Took the vessels to the end of the dock, got on as much as we 
could, moved her out, and then put the lumber aboard a lighter, 
and brought it alongside that way. aie, 

Q. Who bought the lighter; when was it bought? 

A. I don’t know exactly when it was bought. I understood it 
belonged to the company—bought by the company. 

ee (). Who do you mean, Cunningham, Robinson, Haines & Co. ? 

A. Yes, sir. : 

(). Were there any cribs there ? 

A. The first part of the dock was cribbed. 

@. Did Cunningham, Robinson, Haines & Co. sink any ? 

A. Sunk some of them. I put some down myself afterwards, and 
some were sunk there before Cunningham had it, I know. 

(. If you shipped this lumber i suppose you saw about all that 

,, the mill cut, did you not? 

A. Yes, sir. | 

(. How did the lumber run as to quality? 

A. It ran as common lumber—generally common: it was com- 
mon lumber all through. 

(. Was it all white pine? 

A. No, sir. 

Objected to on the ground that the books and records of the firm 
of Cunningham, Robinson, Haines & Co. are the best evidence upon 
the subject. 


@. What was some of it? 
A. Norway pine. : 
687 Complainant’s ‘counsel. makes the same objection to all 
questions of this character. | 


Q. About how much of it was Norway—about what proportion ? 


§ ~ ome Ag 


A. I should judge there would be about—there was more Norway 
‘> than white pine; I should judge there would be three-fifths of the 
timber Norway that we cut. 

Q. How is Norway classed among the qualities of lumber ? 

A. It is classed as common; some down lower. 

Q. In 1865 and 1866 you say vou worked for Mr. Oliver; was he 
successful in his business there? : , 


Objected to as incompetent and irrelevant. 
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A. No; I don’t think he was lumbering successfully. 


Q. Was it practicable to run the steam ‘mill and the water mill at 


the same time? 
A. No, sir: 1t was not. 
Why? 


same objection. 


A. For the reason that it could not be done. 
(). Give us the reason, please. 


Same objection. 


A. They had to build a dam at the steam mill; had to back up 
the water so as to bold the logs; the amount of logs you got Jamme dl 
between the two mills would not last for more than five or six days’ 
sawing; five or six days’ sawing would saw them all out, and con- 
sequently you ead to make use of the upper dam as a pond to hold 
your logs and as a place to handle them in, and you had to handle 
those logs be me with the water in the dam. 

(). And if you had drawn from the upper dam to feed the water 
mill you would not have had water enough, I suppose? _ 

A. No; it would have been impossible, 1 or the reason that the 
steam mill was put right up in the way of everything else, and all 
the conveniences of carrying it on interfered with the business at the 
other mill. 

@. When was the steani mill started; was it’ before you got 
through ? 

A. Before I got through. 

(). Before 1866 ? | 

A. No, sir; it was afterwards; after I left, in 1866. 

(). but it was started before you came back ? 

A. Yes, sir. 

Cross-examination: | 

Mr. Russeti: In regard to the water mill, your opinion is based 
chiefly upon the management, is it not ? 

A. Yes, sir; it is based on my difficulty in doing anything with 
it as well. | 

Did you give testimony in this case some years ago ? 
A. I believe I did. : 
Q. Have you refreshed your memory any with regard to the evi- 
dence which you gave at that time? 
A. I have read it over once; just once. 
(). How long were you in the employ of Cunningham, Robinson 
Haines & Co.? Bazi 
A. I think I was in his employment nearly three years, or about 
that, or more; I think more. 
@. About when did you leave? 
A. I leftin the winter; I went there in 1869, and I left their em- 
ploymentin 1875—I think it was, or 1872—the fall of 1873— 
685 but in 1869 I worked by the day. I did not have any charge 
of anything, except I was building this dam ; I built the dam 
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at that time, and that was the only charge Ihad; I did not go there 
as foreman in 1869; in Feb., 1870, I went there as foreman; I 
started from Bay City to take charge of the work. 

Q. I suppose full revords and books relating to the business were 
kept from 1869 to 1878, were they not? 

7 [ think I have reason to believe there were. 

The amount of lumber cut and the amount of lumber ship- 

a and all those transactions would appear on those books ? 

A. I should think so; they ought to. 

Q. Was there any inventory of the property taken at any time 
when you were there? 
A. I think there was; Mr. Ranney went up there, and that is what 
I understood ; the first time I ever saw him there; I saw him there 
in the spring of 1870 taking an inventory of the property ,; that is 
what I understood he was doing. I don’t know as he did it though. 

(). Have you ever seen that ecient yourself. 


A. 1 have not. 

Q. Was any inventory taken in . a 

Fees es, sir: | think th: at the clerks in the store went ae the 
stuff at neg gt ag they were taking an inventory; that is what | 


understood ; some time in the fall of 1782 or 1873; I forget which 
now: I know I had a fellow at work outside who went into the store 
to help them take it. 


Redirect examination: 


Mr. Durrietp: You say Mr. Ranney was taking an inventory in 
the spring of 1870; was it not in the spring of 1869? 


A. Well, it might; it was the first spring that I went there; I 
think that was in 1870; that 1s after [ went there to take charge of 
the thing; I think it was in 1870, but [ am not exactly positive as 
to those years, you know. : 

. In your former testimony you were asked this question: 
‘What position did you hold, with respect to that property, in 1866, 
1S69, and 1870, and what position do you now hold with respect to 
it? A. I worked in the first place as a millwright by the day; | 
worked there by the day until Feb., 1870, then I beame a foreinan 
there. Q. Until Feb.? <A. Yes. sir; then I became a foreman 
there.” Now, referring to that, can you locate the date that Ranney 
was there; whether ’69 or “70? 

A. Icame there in 1869, but I stayed there only until fall. I 
went away in Noy.; was gone until some time in Feb. of the next 
year, and I came back, and [ think it was in 1870 that I came back ; 
in February, 1870; 1 have a cae aia of 1t at home, but not 
here, just exactly as itis; but I think the year and time stated there 
is correct. 

Q. I forgot to ask you whether you followed the occupation of 
land-looker; whether you are a land-looker as well as a millwright? 

A. I followed it the same as I did lumbering, and parties who 
have employed me to look lands have had confidence in my judg- 
ment. 

Q. You had had experience? 
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A. I have had experience, and I believe I know what a piece of 
land is as well as anybody. 
_ (Signed) MALCHOM McDONALD. 
: 689 . Derrrorr, MicHiGcAn, October 26th, 1ST7—2 p. m. 
Davip D. OLiverR vs. HENRY 8S. CUNNINGHAM ef al. 
Testimony taken before Herschel Whittaker, Examiner. 
ELDREDGE M. Fow.er called and sworn for defendants. 


_Examined by Mr. DurrteiLp: 


(). What is your age, residence, and occupation ? 
A. My age is 44; residence, Bay City; and my occupation Is 


lumberman. 
(. How long have you been in the lumber business ? 
A. | have been in the lumber business for 12 years. 
(). Accustomed to looking at lands at all? 
A. Yes, sir; I have been on lands considerably since I have been 
in the business. 
~Q. Do you know the property known as the Ossineke or Devil 
river property, formerly owned by David D. Oliver? 
A. I do. 
(). Have you ever been on that land ? 
A. I have. 
(. I have been on it during the summers—winters of 1875, 1876, 
1877, more or less. 
). You are a member of the firm of Merrick, Fowlerand Lyons ? 
A. KE. M. Fowler & Co. it is. | 
¥. Did that company purchase any timber from that tract ? 
\. Yes, sir; pine timber. 
J. Standing timber ? 
A. Standing pine timber. 
). On all the tracts ? : | 
A. Not on all the tracts, as I understand it; on a good deal of it. 
@. Can you tell us what sections you purchased the timber on? 
A. Well, it was on sections four, five, six, seven, eight, 15, 17, 19, 
20, 21, 22, 26, 27, 28, 32, 33, 34, 35, 36. Some of the lands on these 
sections I have named. : 
|. What town? 
A. 28, eight. 
J. Any in 28? 
A. 28, eight, sections 1, 2, 3, 4, 5, 7, 8, 9, 10, 11. 
(. Did you have the land previously examined by some one? 
A. Yes, sir. | 
(). Whom ? 
A. A man by the name of John Burnett was on there looking 
the land over for us before purchasing. 7 
Q. Will you look at this letter and see if it is the report. of Mr. 
Burnett’s examination of that land, or a portion of it? 


5 


Shows a paper to the witness. 
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A. That is a report of the lands, a portion of the lands in town 
29, 8. 3 


The paper is offered in evidence, and marked Exhibit 1w, and is 
objected to as incompetent for the reason that Mr. Burnett is not 
produced. 


Mr. Durrietp: I only offer it oo the purpose of identification, 


and will produce it in connection with Mr. Burnett’s testimony. 

Q. Will you look at this book fai shi also and state what they 
are ¢ 

A. This book and plat are a copy of the report, as I recollect it, 


made by Mr. Burnett after his return. It is, to the best of my 
knowledge, after looking the plat over and examining it. I know 
. wrectoheny the young man, Mr. Lyon, to make a copy of the orig- 
al which Burnett sent or delivered to us here, but a portion of 
sige was lost—the whole of the original one—he has sent me a 
part of it, and as far as I can judge this is the copy .which 
690 Mr. Lyon made at, the same time. It is made in his hand- 
writing, and I instructed him to make a copy, and I believe 
it to be such. 
Q. Irom your own recollection of the original, can you speak as 
to whether that is a correct copy of the original ? 
A. I beheve it to be such; I am satisfied it is such, but I do not 
know positively. 
(). Have you searched for the original? 
A. I have, sir. 
(). To borrow Mr. Russell’s e x pres SS10 “Ww ith a lighted candle,” 
have you searched thoroughly for it‘ | 
A. Thoroughly for it: I have baht? thoroughly for it, before 
application was made to produce it here. 
(). And since, also ? 
A. And since; yes, sir. 
Q. Were you able to find it ? 
A. We were not able to find it. 


The plat and book.are here offered in evidence by counsel for de- 
fendant, and are objected to by con mplainants counsel unless Mr. 
Burnett and Mr. Lyon are produced. The plat is marked Exhibit 
2 W, and the book is marked Exhibit 3 W. 

(). At the time you purchased, how much standing timber was 
there on that, on the lands described in the books and the plat? 

A. Mr. Burnett’s report to us estimates our purchase at about 23 
million, as I recollect it. 

Have you lumbered on that? 


Objected to,as depending on the veracity of Burnett,and not upon 
the veracity of the witness. 

Q. Do you know, from your own personal examination, how much 
timber there was on there? 

A. No, sir; not exactly. 

(. Have you lumbered it? 
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A. I have, or we have, I should say,a portion of it; we have lum- 
bered a portion of it. 7 

(. Since when ? 

A. The first lumbering was done in the winter of ’74-5. 

®. About how much of it in territory have you gone over, have 
you lumbered over. — 

A. Have not figured it up. We have lumbered substantially, 
not, perhaps, quite all, but substantially all the timber that we have 
bought on the lands in sections 8 and 17. We have cut a good deal 
of timber on sections 19, 20, and 21; not all of it, but a good deal of 
timber from those sections, and we have lumbered also on section 
26 a portion of the timber, and on 85 and 386. I might say, we have 
lumbered substantially all the timber. We have, on 34, 35, and 
06, 1n 20, eight. We have cut on section 27 some timber; I am 
not so sure about this section: there was not very much of an esti- 
mate on it in the first place ; not much timber on it: mostly lum- 
bered’by other parties; my impression is that there was not much 
timber on it; [/am] not sure. We have lumbered pretty much all 
the timber that was on section 2 of these lands and section three of 
these lands. We have lumbered all the timber substantially that 
there is on sections 8 and 9; this isin 28, eight, I speak of now, after 
leaving 85. We have lumbered most of the timber on section 10, 
of which there was a small amount in the first place. We have lum- 
bered quite a little on section 11, but have left the larger part of 
section 11 remaining. There is but little of section one; only |a] 

small portion of it. 
69] (). Is that all? 
A. That 1s all I think of now. 
@. About how many feet have you taken off the lands? 


ay 
Objected to upon the ground that the question refers to period 
about 5 years after the transactions which are set forth in the bill. 


A. We have taken off about 950,000 in short logs; well, we will 
eall it a million feet—about a million feet. We have taken off about 
8,160,000 in round timber. ~ 
(). Long round timber ? 

A. Long round timber, and we have taken off about four million 
in square timber—somewhere about that. I could not tell exactly. 


It is 3,700,000 or four million, I should estimate it. 


Q. Have you been over the land in connection with your logging 


“, 


and lumbering operations ° 
A. Yes, sir. | 
Q. I will ask you how the timber you took off corresponded with 

the statements and estimates made by burnett ? 

A. Well, so far as I could judge, a portion of the different sections 
have overrun and a portion have gone short, but the amount of tim- 
ber as a whole corresponds pretty closely with the timber as he made 
it, so far as I could form a judgment. 

Q. When did you purchase ? 

A. We purchased in the fall of 1874. 

Q. From whom did you purchase? 


, 
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A. We made the purchase from Mr. C. Hunt—no ; G. H. Hunt and 
Mr. Cunningham. 

(. How the sgemy ity - timber ? 

A. As I stated i the first place, our men reported about 23 mil- 
lion of timber. ty c id our mene upon that. 

Q. Will dae give us the value of that timber? First, give us the 
value of the timber: if it were pure h ased to be used in connection 
au aw walt tae Mr. Oliver had established at Ossineke—mill 
or mills—for cutting it up into short logs. 

A. Well, I don’t know anything about the Oliver mill. I wasn’t 

there at that time. 
). Assuming that the mill was a good mill, with a capacity 
A. I suppose you mean about the general value of the timber for 
ing wi th ere In a mill? 

Yes 


ua to as Incompetent and irrelevant. 


A. When we purchased the timber for the use we put it to, and 
our experience in making some short logs the next winter afterwards, 
there was of this quantity of timber that we bought quite an amount 
LOO smal] LO make profitable use of at Any price ; then there Was a 
portion of 1t that was Norway, and so far as we have cut, and so far 
as my impression goes, now, about 50 per cent. of that timber was 
Norway in the estimate 

(. Right there, if you can, give us the percentage of small logs 
too sm: il] tO use, 

A. Well, put t it ‘that there would be about 20 pel cent. of Nor- 
way, leaving 70 per cent. of white pine, and of that 70 per cent. 
there would be a couple or three oid lions of small white pine that 
will not be valauil for timber purposes at present any way. 

() Y OU Say some ot that you cut on what section 14 
A. We cut on section 2), 

» QQ. How much did ae cet off there ? 
O92 A. We eut, I think, about nine hundred thousand: there 
might have been, I think, about 950,000; it won’ vary far 
from 9 hundred to nine hundred and fifty thousand. 

(). Did it pay; was there any profit in it? 

A. We lost about a dollar a thousand; we jobbed it out; the man 
was to get it delivered on dock, and he sold the lumber, a portion 
this year, a portion the year before, and a portion the year before 
that, as we could sell it off: we lost about a dollar a thousand on 
the transactions. 

(). What was that loss owing to? 

A. Well, from its percentage of Norway and small timber—small 
white pine which had to be cut into bill stuff to make it at all sala- 


ble. | 
(). What was the value of the stumpage per thousand at the time 
you bought in your judgment ? 


Objected to as incompetent and irrelevant. 


A. For short-log purposes ¢ 


628 GARRET B. HUNT ET AL. VS. DAVID D. OLIVER. 


@. First for short-log purposes, yes. | 

A. Dividing it up as I have divided it up there would be this 
Norway for short-log purposes; I would not want to give, would not 
be willing to give, for short-log purposes, over a half a dollar a thou- 
sand at that time. The white pine, after deducting the small, we 
will say 15 per cent. of the timber, would be worth about $2.50 per 
thousand stumpage. 

Q. You have deducted the Norway and the sham logs of white 
pine? 

A. The small white pine in this statement, I might say, is a rea- 
son of it. This white pine comes into our estimate; was where the 
land had been cut over; the small timber had been left from the 
first cutting, but was taken into account in the estimate which Bur- 
nett reported to us. | 


Q. Now, then, give us your opinion as — what was the value of 


the timber standing on the land at that time for any purposes, for 
all purposes; either for short or long-log purposes ? 


Same objection. 

A. Well, I can tell you what I gave for it if that will answer your 
purpose. 

Q@. State, in your judgment, what the value of it was, and how 
you arrive at it, 1f you want to. 

A. For our purposes, making long -timber or square timber, | 
think the report or estimate is about as near correct as we could get 
at it now or then. We gave $46,000 for the purchase, and that was 
our view of it at the time. 

@. Do you think that was a fair value? 

A. It was all it was worth. 

. Was it any more than it was worth ? 

A. Well, I don’t know; probably it was not far out of the way for 
the uses we could make of it, we have made of it; I should hate to 
own up that I got beat a great deal. 

Q. Do you mean to say that would be a fair valuation ? 

A. Fair valuation of the property. 

(. State whether you are acquainted with the Devil river, its size 
and character, and its capacitv for log running. | 


A. I have been up and down along the river, rather been along ~ 


the river a good deal in the spring and fall of the year, and have 
known something about their driving logs since we have been at 
work there. ae 
693 Q. ‘Then I suppose you are acquainted with iis character, 
are you not? 7 | 
A. And the experience that I-have had personally is the driving 
of this 900,000, or thereabouts, of short logs; they were, however, on 
section 26, near the north line, and parties who were doing the 
job for us were two years getting them to the mill. 
Q. My question was as to whether you knew the character of the 
river as to its capacity for running. 
A. I might say I knew something about it. 
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Q. Will you state what it is; you state you are acquainted with 


A. It is nota good river to drive on. 

Q. Will you state why, if you please? | 

A. The stream is rapid and the water soon runs off 

(). Small or large? 

A. Small. 

(. Has it the capacity in ordinary seasons to supply a mill which 
would cut from five to eight millions of feet In a season ? 

A. I should say it had not from what I know of it. 

@. How much would it run in a year, an ordinary season, | 
mean ? | 

A. I don’t think it would be safe to load it with over three mill- 
ion feet of logs. 

@. Can you tell us the quality of the short timber there on that 
land; you stated you said you left out about 1o per cent. of white 
pine that you said to be worth nothing; now the balance? 

A. The quality of it? 

(. Yes, how it would run as to uppers. 

A. From what I have seen cut up my impressions are that it 
would run from 6 to 8 per cent. as a whole. 

@. As I understand it, that is of white pine after excluding the 
Norway and the 15 per cent.? 

A. Yes, sir; it might run a little better than that, but about 8 
per cent., I should say; in some a good deal better, and some not so 


evood. 

@. What was the contract of sale of the standing timber between 
you and Mr. Hunt and Mr. Cunningham as to the lands on which 
you were to buy the timber? 

A. We bought the timber ‘on certain described lands for so much 
money. 

— Q. Did those descriptions include sections on which the timber 
had all been cut—any from which the timber had all been cut off? 

A. No; there were sections on which the timber was supposed to 
be cut off, perhaps whole sections, which I understood belonged to 
the old company, but which we did not buy, and some lands in 
some sections which we did buy. 

Q. Were there any such descriptions having timber on them 
where you did not buy the timber? 

A. Not that we knew of, that was worth buying. 

@. You examined the whole property, didn’t you; had it exam- 
ined, the whole of it? 

A. I think there were some lands Burnett did not go over, be- 
cause there was supposed be no timber on them at the time, and he 
did not spend any time on them; that is my impregsion. 

®. The intention was to buy all the timber standing on all the 
lands? | 

A. Onall the lands; that was the intention; all that there was 
there that was worth looking at. 

(Signed ) EK. M. FOWLER. 
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694 JoHN BuRNET?T called and sworn for defendant. 


Examined by Mr. Durrreip: 

Q. What is your age, residence, and occupation? 
A. 32 years old, and follow land-looking in the summer time, as 
a general thing, when I have nothing to do, and get out square 
timber in the winter. 

©. How long have vou followed land-looking? 

A. I have followed land-looking more or less since 1867. 
). Do you know the firm of M. E. Fowler and Co. ? 
A. Yes, sir. 3 

). Did you ever look at any land for them? 

A. Yes, sir. | 

Q. Did you look at what is known as the Oliver property in Os- 
sineke? 

A. Yes, sir 

(. When was that? 


A. That was in 1864. : ~ 
Q. 1864? | | 
A. 1874: the latter part of Sept. or the. 1st of Oct.: I am not very 


certain whi ch. 
@. What lands did you look over? 
A. Do you want the seetions? 
Q. No; if. those cover what you went over, there is no necessity 
of taking ap the time; 1f you went over any of the lands in addi- 


tion to those exhibited on the plat and ‘book, state them. _ 
Those cover all that I:-went over in 28, ele ht, on this plat there 
Exhibit 2w. 
Q. You. mean the shaded portions on Exhibit 2w are all you 
looked at in 28, eight? 
A. Yes, sil | 
@. Now, 29, eight; does the book cover those? 
A. It does not cover all the lands 1 looked at. 
Then give the lands you looked at in addition to these. big a 
A. I cannot give you the exact descriptions, but I can give you 
most of them without a copy. , 
Objected to upon the ground that the question relates to a period 
everal years after the transactions whic th are the subject-matter of 
this suit took place. ; 
(. Give those you looked at in 29, eight, not ay by the books 
which you have in your hand, which is Exhibit 3w ‘ 
A. Do you want me to give the description of ‘the land that 1 
looked at that is not shaded here‘ © } 
(). Yes, sir; not covered there. 
A. I cannot give the exact description without a copy ; the copy 
is not here. 
(. As near as you can. | 
A. Mr. Cunningham had the plat that had the land shaded on, 
that I looked over, and that is not here. 3 3 
@. As near as you can, then. 
4 i 
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A. In section 19, 129 acres not shaded here that I looked at, and 
in section 31 I don’t know exactly how many acres, but there was 
the entire west half of the section, as near as I can recollect, and 
some eighteen in the east half of the section ; and in section 51 there 
is the northwest quarter and some other portions of that I do not 
remember. 

Q. Go right along and give those that are not shaded there. 

A. That is as near as I can give; I cannot give the exact descrip- 
tions. | | 

(). Give those in the whole book. 

A. Those lands that are shaded? 
695 Q. No; I want generally all the lands you looked at not 
shaded In that book. 

A. That is all I can give. 

(). Is that all in one town *% 

A. That 1s all in one town in these three sections. [ don’t know 
how many acres, but there was very near 120 in 19, or very near 
that amount, and very nearly all of section 31. No section 30. A 
part of 5] that is not shaded in this book. 

Q. Is that book your original minutes of your examination ? 


} 


& 

A. No, sir. 

Q. What did you do with your original minutes of examination ? 
A. I turned them over to Fowler and Lyon when I came here to 
Detroit. | 

Q. State bow you examined the land, how thoroughly you exam- 
ined the land. 

A. I examined some of it in forties and some of it in eighties and 
some in one hundred and sixties—that is, I cover 160 in one descrip- 
tion, but examined it by running it through, back and forth, in di- 
rect lines north and south and east and west. 

Q. At what time did you put down in your original book your 
estimates of the timber on these descriptions ¢ 

A. As soon as I went over to the description I set down my esti- 
mates and field notes? | 

Q. Can you tell from you own recollection of the original descrip- 
tion whether that book and the plat are copies? 

A. As near as I can recollect this is a true copy of my estimates— 
that is, as far as I can recollect; there are a few descriptions that I 
remem ber. 

@. And what about the plat Exhibit 2w? 

A. And this plat also. There are a few descriptions here that 
correspond with my estimates that I remember about, but I cannot 
remember it all. | 

(. Here is Exhibit lw; is that your writing? 

A. Yes, sir. | 

Q. From what did you copy that letter and the descriptions in it? 
A. I copied this letter from the descriptions in my original book. 
@. Did you compare it after you copied it ? 

A. Yes, sir. 

(. It is a correct copy, is it? 

A. It is a correct copy of the original book as far as It goes. 
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Q. What was the quantity of timber on those descriptions ? 


A. On all I estim: sted ? 
Q. First, all those that are in the book and plat. 


A. What is shown in the book and plat here amount to about 23 


million, according to my original estimate. 
Q. You.have not got them figured here ? 
A. No, sir. | 
@. Can we figure from that? 
A. It is put down in this book here and on this plat. 
Q. What was the quality of the timber? | 
A. The quality of the timber in some places was very good and 
some places very poor. 3 
Q. Well the general average on the whole 
A. The average would not be over good common timber, the aver- 


”) 


age on the whole. 

(. For the purpose of cutting it up into small logs or manufac- 
ture it into lumber at the mouth of the river , what would be its 
value per thousand ? 

A. Some of the timber I do not think would be of any value at 

all to cut for short logs. 
696 @. Take the whole lot, good, bad, pee indifferent ? 
A. All that together J should not judge [would] be worth 
over adollar a thousand probably ; that is, including everything. 

Q. Now, for any purpose to which it could be put, either for short 
logs or long timber; what would be the value per thousand at that 
time; | mean at t the time you examined it? 

A. At the time I examined it? 

ome fe 

A. I said take the whole together it would not be worth over one 
sixty or one seventy. 

(). For short ti imber ? 

A. Probably one sey enty-five for long timber; that is my judg- 
ment. | 

@. For short logs? 

A. J am not much posted in short logs; I never cut any, and I 
never worked in any short logs; I never worked any in lumber. 

Q. Do you mean to say you cannot give the value for short logs: 
is that what you mean ? 

A. I can give the value of some of the best timber, but the other 
timber I don’t know anything about; it would not be worth much, 
if anything. 

Q. You examined this in 1874? 

A. Yes, sir. | 

Q. Could you tell by the stumps or other indications on the land 
where they had cut recently ? 

A. I could tell the difference in two or three years’ cutting. 

Q. You could tell the last few years’ cutting? | | 

A. I could tell the last year’s cutting from the other; but I did 
se ae ake any examination of that; I did not take any notice of it. 

. Did you take any notice whether at the last year’s cutting they 
valk cut good timber or not ? 


"eC 


of this small timber that would work it 
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A. I did not; what timber they cut was very poor timber the last 
year. 

(). You eannot tell from the indications there what sort of timber 
it was they got off it? | 

A. No, sir; I didn’t pay any atte ‘ntion to it. 

Q. What was the reason of this being of such small value, as you 
give it—this stumpage ; why wasn’t it worth more than $1.75 at the 
outside price ? , 

A. It was a very long haul, part of it, and a part of 1t had been 
cut over and some of the timber left, and the best timber was the 
furthest from the lake shore, and timber-—— 

(. Was there Norway there? 

A. Far from the river ? 

(). No; anywhere over the land—in this‘ 

A. Yes, sir; I think my estimate calls for nearly one-third 
Norway. . 

(). Any short 
A. Some smal 
the land would cut. 

(J. I mean was there any larger proportion of it of trees too small 
to lumber with profit ¢ 

A. ‘There was, | should think; there was considerable Norway 

| that had been 


+) 


O@s, SM all | 1Ogs, Or small trees ‘ 


| trees included ; I estimated everything I thought 


that was not of any value, and white pine in places th 
separately cut over; that was of hardly any account; but where 
the timber was standing, never had been cut over, there was some 
where it would not work 
in where the t imber had been culled OU 
@. You saw the river; became acquainted with it, I suppose ? 

A. | did not follow the river any : [ crossed the river at 

697 several places; I had to cross it on pieces of lands that I was 
looking at. 


. How was the river; what was its character as to capacity for 


running logs? 


A. In a good many places when I was there the river was dry; 
other places water was running in; that, however, was very close 
up to the head waters; I was not very close to the river at any time 
~— pt on a very few descriptions. 

At that par t of the river which ran through the lands, what 
was rie. ecuale 7 

. Well, it was very small. 

How much capacity in your Judgment; how big a job could you 
a a per season with safety ? 

A. I don’t think it would be safe to put in over 3 or four million, 
and probably not safe at that; three or four. million would fill the 
river up pretty . 

®. Was itane xpel ive river to get logs up, or otherwise ? 
A. I should think it nite | be very expensive to get logs out. 

(). What was the ch aract er of these lands themselves, irrespective 
of the timber? 

A. Most of the lands I should not judge would be of any value at 
all, hardly. 

S0—214 
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Q. For farming purposes ? 


). 
A. For farming purposes. 
). How was the soil? 
A. In some cases very sandy ; In some places very sandy ; other 
places a little loamy; other places swampy, and where it is mixed 
timber, a 200d deal of hemlock; I should not judge it would make 
very good farming ianid. | 

Q. In the estimates you made I suppose the figures you put down 
were a correct estimate of the timber there, according to your Judg- 
ment? — 
A. Yes Sl] 
Q. Are you in the employ of E. M. Fowler & Co., or Merrick, 
Fowler and Lyon, now; are you in their employ now ? 

A. I cannot say whether I am now; I have not been for over two 


Vea 
(). You are not now in their ¢ mploy 
A. No, sir. 
@. Does your book and _ plat include all the land that you went 
- — ' her {liana wea — a . ? 

over; whether there was pine on it or not’ 


A. The book and plat include all the land that I got to go over, 
with the exception of those places that I deseribed; that did not 
belong to the company. 

(. Did you go over any other description of land on which you 
found no Bais 

A. I did not pcan any land on which I did not find any tim- 
ber; this plat includes all the lands that I supposed the company 
owned there, and some more, too. 

Q. Do the book and the plat include all the descriptions of 
as you were instruc ‘ted z 290 over them ? 

A. That includes all the lands ! was instructed to go over; I got 
the plat from Mr. “a ey and he told me that was all the timber 
that was there; he showed me other lands belonging to the com- 
pany, but he told me there was no other timber there. 


] la 
i iS 


ahi 


Mr. Russeti: George J. Robinson ? 


A. George Robinson ; I guess it was George J. 
(). Of the firm of Cunn: 


ingham, Robinson, Haines & Co.? 

A. It was from Robinson I got the plat; I didn’t know 
698 anything about Haines or any other parties at that time; 
George Robinson gave me the plat; I met lim on the boat 


> 


going from Alpena to Devil river, and he gave me this plat with 
the lands; he showed me other lands which he said the company 
owned, but there was no timber on it; had been cut over. 


Mr. Durrietp: The lands that you say did not belong to the 
company; cal you locate them generally by description 

= That did not belong to the conlpany ¢ 
Thi: at. you went on and ascertained did not belong to the com- 
aaa ¢ 

A. I have located them as near as I can. 

Q. Those were the first lands you gave? 


-_ > - 


e 
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A. Yes, sir: there area few acres I cannot deseribe without the 
original plat. 


(Signed ) | JOHN BURNETT. 


[tis admitted that Isaac L. Lyon had madesearched for the original 


book of minutes referred to by witnesses Burnett and Fowler, and 


has not been able to tind it. 
lhe examination was here adjourned until 10 o’clock a. m., Oct. 
27th, 1877. 


699 Davip D. OLIVER vs. GARRET Bb. Hunt ef al. 


Turespay, July 27th, 1880—2 P. M. 


GEORGE W. HAWKINS swown on behalf of the complainant: 
[ixamined by Mr. Burton: 

I live at Cass City, Tuscola county, Michigan; I am 48 years old, 

and an) following the saw-mill business how. 

Q. Were you acquainted with Mr. Oliver, the complainant, in 

1867 and ’68 ? 

A. Yes, SsIr. 

@. Did you know any of the defendants, Mr. Cunningham, and 

the defendants just named to you at that time? 

A. Yes, SIr. 

©. Whom of them did you know ? 

A. I was acquainted with all of them. 

@. Were vou acquainted with the property at Ossineke which was 
called the Devil river property, the saw-mill and the property 
around it? 

A. Yes, sir. 
©. The property where Mr. Oliver was engaged in the lumber- 
ing business in 766? 
A. Yes, sIr. 
. ’ Q. You were there with Mr. Oliver a part ‘of the time, weren’t 
you ¢ 
A. Yes, sIr. 
700 Q. Did you know what personal property was there, or any 
portion of the personal property that was there, between the 
third and ninth of September, 1868, when Mr. Cunningham was 
there ? 
A. Yes, sir; some of it. 
@. Was there any lumber? 
‘3 Yes, sIr. 
(). How much? 3 
A. Well, the dock was full and they had some rafted. , 
@. Can you make an estimate of how much you think there was 
in feet? 
A. We ealculated there was about 2,000,000, I believe. 
(Q. Had you been dealing in lumber so you could make a tolera- 
bly accurate estimate of piles of lumber ? 


A. Yes, sir. 
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Q. Do you know how many logs there were there on hand then? 

A. I went with parties at different times making estimates of 
logs. 

Q. And how many logs would you estimate there was on hand at 


the time Mr. Cunningham was there? 

A. We called them five million. 

Q. You think that was a fair estimate of the amount of unsawed 
logs? 


Mr. Durrietp: | object to what they ealled them. 

Q. Do you think that was a fair estimate of the unsawed logs 

A. Yes, sir. 3 

Q. Whereabouts were these logs? 

A. They were all along the river until you got up above the big 
dam. and there was a reservoir: there was about two million and a 
half or three million in that reservoir. 


.Q. Do you know how many logs had been got out during the we 
winter of 67 and 68? 
701 A. I do not. 


(). Were there any cedar posts there? 
A. Yes, sir. 
Q. Do you know how many of these? 
A. No, sIr. 
Q. Quite a number of them? 


A. Yes, sir; how many I don’t know. } 
Q. Do you know what machinery there was in the steam saw-mill; 
how many boilers? 
A. I think there were three inside and three outside. 
@. Do you know the value of them ? 
A. I do not. 
@. Do you know how many saws? 
A. I do not. | 
@. Do you know how many teams there were? 
A. Yes, sir. 
@. How many were there? | 
A. Horse teams, ox teams, and all together, do you mean ? 
(). Horse teams first. 
A. ‘Ten horse teams. 
©. What was the value of those? 
A. Well, I should think, on an average, $400 a span; then there 
was a span of colts besides. ~ 
(). What were the colts worth ? 
A. They were worth $250. ; 
(. How many harnesses ? 
A. There was eight sets. 
Q. What were they. worth ? 
702 A. They were worth $40—what they cost us. 
Q. Forty dollars a set? 
A. Yes, sir. 
Q. How many wagons were there? 
. 
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A. | think there were three wagons. 
(). And trucks? 
No answer. 
(. What were the wagons worth ? 
A. ‘The wagons I took there cost $100. | 
Q. What was it worth then, considering the wear there had been 
upon it? 
A. It was worth just as much then as when I bought it in New 
York State; we had to pay the freight to take it out. 
(). Was worth $100 then ? 
A. Yes, sir. | 
(. What were the others worth, about the same? 
A. About the same, I guess. 
@. How many lumber-sleighs? 
A. I cannot tell exactly but I think there were eight or nine sets 
of them ; I helped to-pile them up and cover them. 
Q. What were they worth a set? 
swe A. ‘They were worth forty doliars. 
@. Do you know how many yoke of cattle there were ? 
A. I think there were three yoke and an odd ox. 
J. ‘Three and a half yoke? 
\. Yes, sir. 
). What were they worth per voke? 
A. They were worth $200 a yoke. 
(). The edd ox worth half of that? 
= 705 A. We paid three hundred dollars for one yoke of them in 
New York State, and $140 for an odd ox we took up. 
@. Do you know how many cows, or stock, there were besides 
these? 
A. There was five or six cows; I cannot tell exactly whether i 
was five cows or six he had; I don’t know. 
(. What were they worth, all together, 1f you know ? 
A. The cows were selling at from forty to fifty dollars. 


@. Were they worth forty dollars each ? 
A. Yes, sir. | 
(. There was a boarding-house there ; do you remember anything 


‘, 


about what was in the boarding-house in the way of furniture ‘ 

A. I know there was chairs, and stools, and beds, and bedding, 
tables, stoves, We., carpets. | 
(). Can you make an estimate of the value of the furniture in the 
-boarding-house ? 
~ A. No, sir; I cannot. 

(@. Can you make an estimate of the value of the equipments for 
lumbering, in the way of axes, spades, and shovels, and picks, and 
ehains; an estimate of all that stuff? 

A. I don’t know as I could; I know we had it there and used it. 

(). Would you be able to tell anything about what there was of it? 

A. I could not tell how much there was of it; I know we packed 
it all up, and looked it all over to see; I know we had enough of it. 

@. When did you go away from there; what time in the fall; no 
matter about the exact date; about the time? 
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A. I think it was some time in September. 
Q. Did you return there afterwards ? 
A. I think not | 
704 (). You left there for good at that time? 
A. Yes, sir 
Q. You were there during the summer ; from June until Septem- 
ber ? . 


A. Yes, sir. 


Q. Now, can vou state about how many loads of lumber—how | 


many car-loads of lumber, — the 9th of June—the date Mr Oh.- 
ver wrote his celebrated letter, to the time Mr. Cunningham came 
there, were sent away from dae warehouse ? 

A. I think there wasn’t any. 

Q. What were they doing in the mill? 

A. Sawing. 

@. And what were they doing with the lumber ? 

A. Piling it up‘ . 

And the result of their sawing during these three months, or 
the two months and twent y days, was there on the wharves at the 
time Mr. Cunningham ¢: ime, was it? 

A. Yes, sir. ? 

. Were they sawing poadihe during that time ? 

A. I believe they were? 

@. With which mill? 

A. With the steam mill; the water mill did not run. 

©. Do you know what was the ca upac ity of the steam mill; what 
would it average daily ? 

_A. From thirty-five to forty thousand a day, we calculated to cut. 

() Do you know about some timber that McArthur cut for a 

wharf he was building‘ 

as es, sir. 

@. Do you know what became of that timber ? 
705 A. It went into bill timber. 
@. What do you mean by that; was it put into the pile? 

A. Yes, sir 
Q. What do you mean by “bill? 

A. It was sawed off for bill timber; it was sawed out for square 
timber, long stuff. 

. What was done with it? : 

A. Some of it they had there, and some of it was sawed and 
shipped on that vessel—shipped to Cleveland. 

QQ. Was that the Champion, the boat which was there the time 
Mr. Cunningham was there ? 

A. No, sir; it was the last boat; the time they shipped the last 
load; I don’t know what the name was; thelast load that was taken 
before they went down. 

. Do you know how much of that there was? 

A. | do not. 

Q. Do you know anything about any timber that was purchased 
of a man by the name of DeCrow ? 

A. I don’t remember. 
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Cross-examined : 

@. You say there were three boilers inside the mill and three out- 
side, what do you mean by that ? 

A. They were not all in the mill in operation at that time; there 
were three boilers laid outside. 3 

(). They were not set in the mill at all ? 

A. Certainly ; yes, sir. | 

@. Only three of them were working ? 


706 A. Yes, sir; [ think so. 
@. What was there in the mill in the way of machinery at 


that time? 
A. Well, I don’t remember: there wasn’t so much in the mull. 
(). Was there a gang ? 
A. No, sir. 7 
\). You never estimated the lumber that was on the dock Your- 
self ? 

A. No, sir; never made an estimate of it. 

(. Your testimony as to the amount of that is based on what you 
were told by others ? 

A. Well, | was there and looked it over and went through it; 
that is all. 

(J. You say you were not competent to estimate it; if I under- 
stand you rightly, didn’t you say you did not consider yourself com- 
petent to estimate the lumber ? ) 

A. I should not be; no,sir; not to estimate piles of lumber. 

(J). On whose estimate did you put this lumber at the figure you 
did ? 

A. I put it on the old man Robinson’s. 

). On what he told you? 
\. Yes, sir. 
(). When did he tell you? 
\. It was about the time Mr. Cunningham was there. 
). At the same time or before he came ? 
A. I think it was about the same time. 
). After the sale to Cunningham ? 
A. No; I think it was about the time they were negotiating the 
it 
M 


iInos, | guess. 


o : 
Atter H. M. Robinson knew of the sale ? 

A. Well, Il cannot Sav. 

@. Didn’t you know that Mr. Oliver estimated that at about 
seven hundred thousand feet at that time? 


A. I did not. 


Q. Did you know anything about the sale by Cunningham and 


oo 


Oliver ? 


A. Yes, sir. 

(. Did you ever see the bill of sale ? 

A. I don’t know as I ever have. 

Q. Don’t you know that is the amount stated in the bill of sale, 


six hundred thousand? 


A. I do not. 
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Q. Did you hear Mr. Oliver estimate it ? 
A. I never did. 

Q. Did you ever hear anybody besides H. M. Robinson? | 
A. I think a man by the name of Leach that was there piling it 
was telling and swearing because they did not ship; kept piling on 
the piles so high, about how much they had on there. He told me 
he had to have some more men to help pile the lumber; that he 
could not pile it. He told me they had over two million on the 
dock. 


Q. When did he tell you that? 


A. That was just about the same time that I was up there along 


with Mr. Cunningham. 

Q. Do you know how much dock it takes to hold a million feet 
of lumber ? | 

A. Well, I don’t [know] rightly; it depends on how high they 
pile it. 

@. Well, ordinary height ? 

A. Well, I could not tell you exactly. 

@. Do you know how many piles there were there? 
708 A. I did not count the piles; I could not tell you. 
@. Do you know how it ran as to quality? 

A. I do not. : 
). You were there all summer, did I understand you ? 
A. Not quite. 
). When were you away? 
A. When I went the first of May up there, and then I went away, 
i think, until the fifth of June. 
~. From the first of May until the fifth of June you were away ? 
A. Yes, sir; and then there was two weeks during the time | 
went down to this city and back. 
(). When was that? | 
A. It was some time in July;-I won’t be sure. 
©. You went to New York State some time in July? 
A. Yes, sir. ; 
Q. And then came back with Cunningham? 
A. I came back afterwards. I went back up there, and there was 
other parties came up, and then I went down again and came back 
again. 
J. You were gone two weeks in July? 
A. Yes, sir. 
(). You came-back to Ossineke? 
A. Yes, sir. 
). And went back again to New York, did you? 
A. Yes, sir. 
). Well, now, when did you come back? 
A. I was gone about two weeks the first time. 
Do you remember when you came back, August or July? 

A. I think that was the first of August. 
709 @. You came back about the first of August? 

A. Yes, sir. | 

Then you went East again when? 


-_, 
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A. Well, I think it was some time in August, but I cannot tell 
when. | 
@. I wish you would try and think 
A. I cannot tell vou exactly what time it was. 
Do you know how long you were down that time? 
A. It wasn’t lone. 
That does not give us much information. 
A. I went back again along with Mr. Cunningham that time when 
I went. 
(). When you went down before Mr. Cunningham went there? 
A. T hat is the time I went down; when he went I went back with 
him. 
(). How long were you gone down there during August on your last 
visit as St; that is the question ? 
A. Well, I should say from eight to ten days; somewhere about 
that. | 
Q@.. You came back in September ; what time in September? 


*} 


< 

A. It strikes me it was the third: about the third: somewhere 
about the first of it. 

().. Now, Mr. Hawkins, do you mean to swear, in view of all this 
absence, do you mean to swear that no lumber was shipped from 
there between June 9th and the 5th of September? 

A. Yes, sir 
(). How was it possible for vou to know? 

A. That is what the men said when I came back there—that there 
was not any lumber shipped. 

().. Have you been sworn as a witness before? 
A. Sometimes. 


(). In this case, haven’t you? 
A. Yes, si 
710 (). Don’t you know whe n you were asked questions of that 


kind that you were asked of your own knowledge, and not 


. what people t eC || you ft 


A. Well, I did not see any shipped 


(). Never mind; that is.not what we are asking about now; don’t 


you know that you, testifying as a witness, testify from what you 


‘; 


know, and not from what people te UI you { 
A. No; I don’t know i - not fully 
@. You bought one of this yoke ‘of oxen, you say, 1n New York ; 
who did you buy it of? 
A. Mr. Stanton; I was trying to think of his other name, but I 
cannot. 
). Mr. Stanton, of where? 
A. Royalton. 
¥. Niagara county 
A. Yes, sIr. 
J. What did you pay him? 
\. $300. 
(). In cash? 
\ 
é 


‘) 


Yes, sir. 


vs hen was _—m ? 


LEME I re reer ren smerny ween rE RN TE 


642 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


A. In the fall of ’67. 
Q. Are you acquainted with the value, or were you acquainted in 
1868 with the value of cattle at Ossineke and Alpena? 
A. No. 
®. The value of horses? 
A. Well, I know about what horses cost. 
(). At that time? 
A. What I paid; yes, sir. 
@. You know what you paid, but were you acquainted with 
711 ~~ «their value in any other way? 
A. No; I don’t know as I am; only what I was offered. 
Q. Were you acquainted with the value of harness at that time? 
A. Yes, sir. : 
©. What kind of harnesses were these? 
A. Lumbering harness, short tugs and britchen. 
(). Were these harnesses new ? 
\. Not exactly. | 
Q. Well, how old; do you know when they were bought 
\ 


4 ; 
‘ eS. Sif. 


+) 


). When ? 
A. About eight sets of them in ’67. 


Q. What time in *67? 

A. I cannot tell exactly. 

(). Before the winter ? . 

A. Yes, sir; just before the winter. We had them made. 


@. Did you use them all that winter ?: 
A. They did not get there until along in the winter. ‘They were 
made in Lockport and shipped up. | 
(). Used all that winter? 
A. Used the balance of the winter after they came; ves, sir. 
(). How about the others; those were the newest, weren't they ? 
A. No, sir; there was two sets of long tug ; new ones only reached 
up there next spring, ‘68. | | 
@. How many sets of harness were there up there, Mr. Hawkins? 
A. There were ten sets of good harnesses and there were some old 
ones. I don’t know about how many old ones there were; they 
were In a room by themselves. 
“12 Q. Didn’t you say on your direct examination that there 
were eight sets of harnesses? | 
A. Of lumbering harness, short tugs. 
Did you so state; is that what you said ? 
Yes, sir. 
Who made this harness in Lockport ? 
. Mr. Waters and Crane. 
. Did you pay them $40 apiece ? 
. Yes, sir. 
Q. How did you pay this; out of yourown money; this forty dol- 
lars ? 
A. Some of it I did. 
Q. Did you have any interest. there at that time; at the time you 


bought the harness? 
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A. Yes, sir. 
J. What was it; what was your interest ? 
A. Well, I was to have a quarte r interest 
). In the Orm of Oliver and Robinson ? 
\. No, sir; that was before Robinson came in. 
): When did Robinson: come in ? 
A. He came in the next fall. 
Q. What year? 
A. 68, I think. 
J. Robinson came in the fall of ’68 ? 
A. I think it was ’67. 
(). “67? 
A. Yes, sir. 
@. You bought this harness the winter before that ? 
A. Yes, sit | 
élo (. Then you bought it in tl 
A. No; the winter of ’66-’6 


- 


e wilter ot 66 ¢ 


) 
i 
é 


'66—'67 


A. 3 e6, Bf. | | 

@. You did not buy any: harness after Robinson came in ? 

A. No; I did not. 

(). Then that had been used two winters instead of one? 

A. Yes, sir. 

(. How do you know that all these things were there at the time 


of the sale to Cunningham; did vou see them at that time 4 
A. | was looking them over. ‘The agreement was I was to have 
one-quarter interest there and was to take charge of it, and I was 
are: it over for my own benefit. 
Did you make any memorandum of what there was? 
o, sir; nothing more than aerate it over. 


N 
Nothing’ more tha n that 
N 


() 

Y* : 

A. INO, SIT. 

(). Running it over in your own mind? 
A. Yes, sir. 

(). Made no inventory ? 


< 
A. No, sir; that was the agreement—that I was to have a quarter 


Interest. 


®. Do you remember that there were only eight teams there; not 


ten teams, but eight teams ? 


Witness hesitates. 


(). 
7 
A. 


What is your answer ? 
[ answered ten teams; horse teams. 
@. Did you give a memorandum to Mr. Oliver from 
714. ~=which he made a bill of sale; I do not mean a written mem- 
orandum, but did you give him a statement from which he 
made the bill of sale? 
A. No, sir: I don’t think I did. 
@. Don’t you know that he only put eight teams in his bill of 


sale? 
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A. All right; there is two teams he reserved out for his own pur- 
pose. 

Q. Very well; he did not sell them to Cunningham, then, did 
he? : | 


A. They were there. 
Q. Did you take away one of these teams? 
A. I did not; no, sir. 
Q. Did this man, his partner, Oliver, take away one of these 
teams ¢ 
A. He took away one before that. 
@. One of the ten ? 
A. No, sir; he took away a big span of bays that I took up there 
that I left to be sold. 
Q. The team you brought up from New York was the best team 
in the lot, wasn’t it? 3 
A. The best team there was in that county. 
Q. A great deal the best team in the lot? 
A. Yes, sir; just as good as there was. 
). The other teams had been used a c2ood deal, hadn’t they 
A. Had been used some. 
). Were there a good many winters before this? 
@ Only one. | 
Only one? 


é y + 
A. es, SIP. 


(. All these teams had been used that winter? 
= shia were used the same winter. 
715 And then they were uséd the winter Robinson was in 
the re : | 
A. Yes, si 


(J. Some of the horses were old? 
A. No, si 

(). None of them were ? 

A. No, si 

). Al | of them in ood CO] ear Ber 

A. Yes, sir; I paid $500 for the team I fetched up 

). That was worth about aL of the other teams; wasn’t it? 
\. No, sir; I fetched up some good horses. 

) ] 

A. I fetched up some other horses nearly as good as them. 
2. When did you bring up the other horses? 

\. The same time. 

). How many? 

A. | fetched up seven horses, besides the colts. 

J. What do you mean by the colts? 

A. There was a span of colts. 

). Was the span of colts the $500 team ? 
A. No, sir; that is the $250 team. 


@. What shipments were there made in the summer of ’68—what 


so: es nts of lumber that you know of? 
Well, some time in June there was a vessel sent out there with 


[ say that team—they were worth nearly all the other horses? 


cet A ceili ? 
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a load of lumber, and then there wasn’t another one shipped that I 
know of until the time that I went down to Cunningham?’s. 

@. Then you only know of one shipment that year? 

A. Two. 
716 Q. That summer I mean; the other you say was in Sep- 
tem ber—the last one? 

A. Yes, sir. } 
7 Q. There was some other lumber than that shipped ; wasn’t there, 
ts Mr. Hawkins? 
\. Not that I know of. 
Q. Only one cargo up to September ? 
1. Two. 
’ ‘Two before September ? 
\. No; one before that and one in September. 
¥. That is all you know, is it? 
A. Yes, sir. 
Y. Do you know the name of that vessel that went out in June? 
\. No, sir; I do not. | 


Q. Do you know the name of the one that went out in Septem- 
ber ? 

A. I do not. 

@. Did you ever see the Champion up there ? | 

A. It might have been there; but I don’t remember what was the 
Name. 

| @. Do you know how much lumber there was on the vessel that 
g went out in June? . 


f A. I do not. 


Redirect: 


| . 
@.:Do vou know what the value of lumber per thousand was on 
the 5th of Septem ber, or between the third and the ninth of Septem- 
" ber—such lumber as was on the wharf there’? 
re A. No, sir; if 1 am not allowed to say by hearsay. 
ani Mr. DurrieLp: You must give your own judgment. 

Q. What was it reputed to be worth ? 

Mr. Durrietp: No: what in vour judgment was3it worth? You 
cannot state what other people said unless you have a judgment of 
your own you cannot testify. 

‘ A. I eannot tell what it was worth, but now I am dealing in it; 

- in these times I was driving logs and handling logs, but I should 
say from 14 to $1o. 

(). Do you know ? 

; A. Not positively ; no; sir. 

Mr. Burton: That is as near as you can estimate it? 

A. Yes, sir. 

@. Do you know what logs in the streain, as they were, were 
worth; what would you estimate these at? 

A. We estimated these logs were worth $9. 

% 
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] Leecross: 
). Who are we? 
A. Mr. Robinson and Me were together. 
Q. H. M.. or a i 
\. H. M. Robinson ; he got me to go up with him. 

. Was a anything there in the way of a dock in September, 
LS6S8, except the main dock ? 

A. Well, the main dock came out in an L; it was all one. 
). There was a dock added afterwards ? , 
A. There was the doek, and the L came out and formed an IL to 
it; it was all one thing. 
(). Since that the re had been additions ? 

A. No, 
15 () “sey much of an L? 
A. W ell, l cannot tell exactly. 

). Were you there in *67 and ’68 after Robinson bought in ? 
A. Yes, sir: I was about a month. 
). A month during the winter ? 
y Yes. Sir. 
What month, do you remember f 
think it was a part of December and a part of January. 


(. Part of December and January ? 

A. Yes, sn . 

®. At that time were they sawing at the mill ? 

\. Well, they were overhauling a little, doing something with 1 
| cannot tell you what. 

®. Were they overhauling it the whole time you were there; 
didn’t they saw some when you were there? 

A. They were getting ready to saw ; they were calculating to saw, 


? 


and they were overhauling it. I can’t tell you just what they were 
doing, but I don’t think they were sawing much if any when I was 
there that fall; they hadn’t got ready to saw; they were building 
on the store, and such work. | 

(). You were interested with Mr. Oliver, you said, but you did not 
state what interest you had. 

A. I was to have a quarter Interest. 
). Had you paid anything for it? 
A. Well, I was to pay and part he owed me. 
@. Did you pay part or did you pay anything at all? 


Mr. Burvon: How is this material on this examination? We ob- 


ject LO 1t. 


719 Mr: Durrietp: We think it will become material. 


me ee 


id he was In any money on the interest ? 


Vhy di dl you get out of the concern ? 


ecause Mr. Cunningham and other parties did not do as they 


we 


fore Robinson went in you went out, didn’t you ‘ 
, yes, then I did. 
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Q. That is the interest I am talking about, the interest you went 
out of then; hadn’t you paid anything on that? 

A. No. 

@. And why did you go out? 

A. J went out because my folks did not want to go up there, and 
[ had a farm in New York State. | 

Q. Didn’t you go out because you were satisfied the business would 
not pay managed as Oliver was managing it ? 

A. No, Sir. 

(). How much did Oliver owe you? 

A. Well, I could not tell you exactly know. 

@. About how much? Idon’t ask how much he owes you now, 
but how much did he at that time. You say part was paid In and 
part he owed you; how much did he owe you? 

A. Well, we will Say a couple of thousand dollars. 

J. How much were you to pay for the quarter interest 
A. You mean the first time or the last time ? 
(). ‘The first time. 


ed 


Objected to as immaterial. 


*) 


A. Well, it was on two considerations the first time 
Q. Well, what were you to pay for your interest‘ 

720 A. I was to pay $20,000. 
@. Did you have any writings ‘ 


A. The first time? 

(). Yes 

A. Yes: 

( Llave you got them ? 


d. 
A. No, Sir. 
What became of them ? 


(). 

A. Mr. Oliver anel Ine dissol vi d ana Wwe destroyed them. 
@. Destroyed them ? 

A. Yes, Sir. 

(). You did have writings, however ? 

A. Yes, sir. 


Redirect : 


nery that was in the 


— 


(). Vo you know anything about 
water mill? 

A. Some. 

. What was the nature of it? 

A. Well, they had a circular saw, an up-and-down saw, and a 
lath mill in it. 

(). What became of it? 

A. I could not tell you only as I heard. 

Q. Do you know whether any machinery was put in there or 
being put in there in the summer of ’68? 

A. They had some there to put in. 

Q. What was it? | 7 

A. Well, they had a shingle mill there, and some belting and 
such stuff. 
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Do you know what the value of it was? 


‘ 
721, A. The shingle mill I do. 


Q. What was that worth? > 
A. We paid $1,000 for it here in Detroit. 
Q. Was that there in September ? 


d. 
A. Yes, sIr. 
Y. Do you know what became of it afterwards? 
3 No, Sl] 
2. Do you know what its value was; whether it was worth $1,000 
or not? 

A. I cannot tell you, only just what we paid for it; may be we 
made a bad bargain. 

That was being put in there under Mr. Oliver’s personal direce- 

tion, was it not? , 
’bjected to. 


That was bought by Mr. Oliver, and being put in there, wasn’t 
it, under his personal direction, the shingle mill ? 


A. Yes, sir. 


Counsel consent to the witness signing the short-hand notes in- 
stead of the foregoing transcript, and the witness accordingly ap- 


pended his signature to the short-hand notes. 
122 Ery H. Totanp sworn on behalf of the complainant. 
Examined by Mr. Burton: 


Q. Will you state your age and present residence ? 


( 
A. I reside here in Detroit, and am 31 years old the 27th day of 


next month. 

@. What is your business now. 

A. I am in the grocery business; I am clerking for J. B. Camp- 
bell & Co. 

. Were you at Ossineke during the year ’67 and ’68 ? 

A. I was. 

@. When did you go there ? 

A. | went there in ’67. 

(). About what time ? 
A. Along in the summer. 

(). How Jong did you stay there ? 

A. I stayed there until ’70, some time in June; the third 
wares think, when I quit work there. 

Were you there when George Robinson came into the firm as 

a petit ? . 

A. Yes, sir. 

Q. And there when the property was transferred by Mr. Oliver to 
Mr. Cunningham ? 

A. Yes, sir. 

Q. W hat was you doing during that time? 

A. Well, I was in the store; let me see: I went in the store the 
first fall I went there, and I stayed right along in the store until 


| 


e 
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I quit. I worked one month in the mill, that is all; 
723° when I first went there I done chores round the boarding- 
house; I worked in the store some of the time,and once in 
awhile I would go to Alpena; if there was any business to do, not to 
be gone more than a day or two. 
@. Do you know how much goods or how many goods there were 
in the store in September, 68, when the sale was made? 
A. The inventory was somewhere in the neighborhood of $9,000. 
@. When was that inventory taken ? 
A. It was taken in the fall of ’67 ; that is, before Mr. Robinson, at 
the time‘he was coming in there. 


Objected to as irrelevant and immaterial. 


(). How much was there in therea year later, in 68, when Mr. 
Oliver sold to Cunningham ? | 

A. ‘There was about $11,000; there was more goods in the store 
than we had ever before a least more goods than in the summer 
we we had more in the fall of the year when the supplies came in. 

Why do you think there were more goods there then than ever 
be a ¢ 

A. Because that is my business; I could make an estimate of it. 

Q. Had there been any changes made? 

A. Yes, sir; there had been an addition made the length of the 
store; I think it was about 12 or 14 feet wide, running the whole 
eee of the main — | 

And had that been filled up? 

4 That was filled up. 

() With what kind of coods ¢ 

A. It was filled up with crockery and boots and shoes and cloth- 
Ing, and the main part of the store was drugs and groceries, and the 


other side was the same sized addition as this other one, and. 


424 this Was filled with heavy goods, oils. pork, flour, and one 
thing and another, and also we had got a store over the 


hoarding: house that We kept cl cood cle al of coods in. 


Do you know how much lumber there was on the wharf at 
‘time? 

A [ could not say how mucl:; the docks were very full of lumber 
at fall about that time. 

Q. You had been there all summer’ 

A. I don’t suppose I was away from the town; I was not away 
from the town from the time I went until I came back ; | was down 
here one time, about ten days, down at St. Clair. 

(). Do you remember what time you were away ten days; was it 
in the summer of ‘68 ? 

A. No, sir; it was in the next year; it was about the time I was 
thinking about leaving there, and I came down to get a situation 
oer below here, and I stop ped: at St. Clair. 

During the summer of 68—between the 9th of June and the 
dene Mr. 4 ‘unningh: am was there; you remember when he was there, 
do you? 
A. ] do. 


CON RITA MT 
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®. Between the 9th of June aire gi time Mr. Cunningham was 
there, how Many Cargoes of lumber were seiit AWaAay trom there, to 
your knowledge? 

A. Well, I could not swear positively how much was there; |! 
know soon after Cunningham Calne there there Was a good many 
vessels came there and we loaded them. 

(). But, before he came there’ 

There wasn’t much shipped that summer, there might have 
ie one or two loads, I would not say more than that; 1 know 
there were six or seven vessels came there after, and we loaded 

them. 

20 (). Soon 
A. Yes, sir; | think the ship Williams was one of them; 

there was two small boats and the rest were good sized boats. 

@. Did you form an estimate of how much lumber there was on 


kam Was there 


*) 


the wharf at the time Cunningh 
A. would not bea food © jude e oO] that. 
Q. Do you know anything about the number of logs that were in 
the stream ? 
A. I know that winter there was supposed to go out abeut eight 
illion, that winter-of 67; but I could not say how many logs 
eft in the stream; I know there were a good many logs; the 


river Was iu i Ol loos. 


. } } 1 } * 1 , i 6 
g Any lumber-there which was not on the wharf? 


{ I 
rn | ] ] ; : ] ] : we 
Phere Was lum ber ried OF what we eall tne slab-dock : it Was 

1} ° } } } 
aa loc ok OVe! by what we Called the swing-table, between the old ana 
new track; the new track came from ‘the mill down and was quite 


7 


. ‘ : 4 j 3 } . Bed tae 1 i] | : : ; 
a height above the other; this swing-table let the lumber cars VO LO 


| i oe . ; i - 4 oan 4 | . : } a. ° | : 
the old mill; when they got there they would swing lt ana then 

y 1A’ ] iv a ? | } ] sy % 4 _ i 7 ; > fs ] , ae 
they would run the lumber down on the cars from the new mill. 


he cars in the new mill went right to the edge, and they used to 
Bue lumber all the Way Up On these slabs: you could pile cl food 
deal of lumber that way. 

@. Over the mill wharf? 


) . 
A. No, you could not do tnat; it would be 200 feet from the 


mill: might be 250 before thev piled on these slabs ; they piled the 
] | 1 7 2 } } ° } ‘ } : 
slabs crosswise and laid the lumber on. piled all the wav down 
726 (). How much of the way down? 


A. Quite a distance; you could put a pile of lumber on that 
dock ; 1t ran down like that (describlag an L on a piece of paper) ; 
there was-a notion of building a harbor in here: this was filled 


lie 
] ] . (4 1, +4 ; | . ‘ 1] , , 
around there (halcatine right on the dock the Te Was a small ware- 
hance rion th} - Lara : thic r Ac 
house, birt on this corner here; the balance of all this room was 


used for piling er, 
(). Do you know how much room there was for piling lumber? 
A. I don’t know; it was quite a distance. 
®. Do you remember how many tiers of lumber there were there? 
A. I could not say now; I don’t remember how far down the lum- 
ber was piled, | 


eo 
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Hiow many tiers were there? 

A. One tier on each side of the track ; and this slab dock was one 
tier, J peheve ; between the tracks they piled; both tracks came on 
to the same dock ; this lower track came down on one side and the 
two natin came right together down the center of the dock; they 
used this little track when they ran the old water mill and to draw 

ipphies Ol. 

QQ. Do you know how much furniture there was in the boarding- 
house ? 

(). ‘here was all that was necessary to carry on the business; that 
winter we ran the mill night and day, and there was sleeping ac- 
commodation for all of them. 

(). For how many men ? 

A. I guess——; there was some men, of course, lived in town— 
had families there; I should think there must have been sleeping 
accommodation for forty. 

(). And table accommodation for the same ? 
(27 A. Yes,sir; of course they did not all eat at the same time; 
we had two large tables; I think we could seat 27. 


' ? | i 7 Wendt? 1, he Aa] ra ‘-C 
(). \\ hat would be the value Ot the turniture there, as 1t was, as 


of ee ae ip Ss ee po. SER. 
A. it would pe a Very hard thing to estimate tO ang lt COLrTeCt ; 


bedding and One thing and another, that is somethu 1g | don’t know 
} ] . : a ee i a5 | ] ney e 
mueh apout what it COST: 3 Suppose to Ot upa ved aah GOst all Ol 
a & ; 
ire Wal 


$25: 1t was during t 
Just after the war * | 

A. Yes, sir; ev deere was high—had not subsided yet; there 
was a laree kitchen stove in the kitchen for cooking, and there was 

dining room stove, and pat were two or three sina stoves Up- 
stairs 11) some of the roonys ; thre re sae tWOoO rooms: one room had 
four beds In it, and One had, thi Ink, hre eC beds: each one of these 
rooms had a stove in jt: and then there was a stove in the men’s 
room—the sitting room—what We called the ne n’s roon), whe re the 
men used to sit evenings; and then there was in the other part of 
the house- 

() W at t were these beds by 
A. There was some mattresses, some straw ticks. 

(). What were the mattresses m at of? 

A. Well, | could not say ; cae ais Canis tac | went there; of 
course they built the new part after I went there, that summer, ’67; 
we built on the boarding-house a barge addition: the first summer 

( 


—" 


a ° } } . 
they used the old boarding-house where Mr. Oliver used to live; they 
used that lor a stk CpiIne room, and atte Banahard Calve there they 
used cl part ot the store-house, the Upper part, and the CY had elght 


wood beds in there where the men used to sleep. 
128 (. What were the beds on? 
A. Bedsteads. 
lurned beds? 
Yes, sir: turned bedsteads. 
(). Can you estimate the value of one of these 


bedsteads ? 


© prshagerest se eat Ti Po a 
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A. These oid bedsteads, I should think, fitted up, could not be 
fitted up for less than $10. 

®. That includes the clothing ? 

A. That includes the clothing. 

(. There were how many beds? 

A. There were nine of these—where? 

. In the boarding-house. | 

A. There were fourteen beds; fourteen beds that the men slept 
in; I think 17 bedsteads upstairs in the new boarding-house. 

). And nine in the old boarding house ? 

\. Yes, sir. | 

@. Do vou know how many horses there were there? 

\. Well, I could not say positively; quite a number of teams ; 
they drew logs that winter to the mill. 

. Could you estimate the value of them per team ? 

A. I don’t know as I could; horses were very high. 

(). Do you know how many eattle there were? 

A. I think there were two or three yoke of cattle around the 
place there ; there were some cows; there was a bull, a very large 
animal, and there were some young cattle. 

Q. What was the value of the bull? 

A. Iam nota judge of bulls? 


Q. Blooded stock, was it? 
729 A. I am: not a judge of that; he had some very nice 
teams. 
(. I forget whether I asked you abour the value or number of 


the logs? 

A. Yes, sir; you did before; [ said I.did- not know how many 
there were there at that time. | 

(. What was the furniture in the store worth; did you include 
that in. the $11,000? 

A. No, sir. 

(). The safes; was there a safe ‘ 

A. I don’t remember whether the safe came that fall or the next 
spring; I think it came next spring. I know it was there before 
Cunningham went away ; the safe was there at that time—that next 
summer. 

(. You don’t remember whether it was there before before Cun- 
ningham bought or not? 

A. It was there before that, but I don’t know whether it was there 
before Robinson came in. 

Q. [am speaking along about the first part of September, ’68. 

A. That is what [ am speaking about now; it was about that 
time; yes, sir. 

®. Do you include that in the $11,000? 

A. 1 don’t think it was. 

©. What was it worth ? 

A. I think it cost somewhere about $300; as near as my memory 
serves me, | think it was $325 or $275, I am not sure which, ex- 
actly ; in the office there was a table and there was a kind of book- 
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case that Mr. Oliver kept books and maps in, and there was a secre-. 
tary desk with a green cloth on it. 
730 @. What was all that furniture worth ? 

A. Mr. — desk was worth, I should think, about $30 at that 
time, and there was a table worth, maybe, ten or twelve dollars; it 
was a new table; and the bookcase was a sort of an arrangement 
they had built there by the carpenters ; [ don’t know what that would 
be worth, hardly; it was a home-made affair. 

@. Do you know any ine about what machinery there was in 
the steam mill at that time? 

A. Well, they were running two circulars; one circular they took 
out of the old water mill, and they had a large six-foot circular on 
one side of the mill—on the land side—and the small cireular was 
on the river side 

Q. How many engines? 

A. There was one. 

(). How many boilers? 

A. There were four boilers; I could not: say whether it was three 
or four, decidedly; there was a smokestack outside, and some fire 
fronts and grates. 

(. Was there any other engine outside? 


A. I don’t think there was. 
(). ‘Then the boiler? 
A. There were the boilers, smokstacks, fire-fronts, and grates. 


a 


J. Do you know what they were worth ? 
A. Leould not say. And about this lumber and lath; we used 
to run the lath out, when I was working in the mill, at the side, and 
pile it right on the bank of the creek; it did not interfere with the 
lumber; some of the lath we piled down by the warehouse, but the 
lath did not take up the room on the dock at all; it was 
piled below here; [ mean after the lath-mill was put in; the lath- 
mill was not put in the sare vear; the lath-mill was running 
the summer I worked there; I] could not say how long it was running 
there; | worked in the lath-muill. 
~ Q. It was put in there the summer before Mr. Oliver went away ” 
A. | think it was. 
J. Do you know anything about the shingle-mill? 
A. The shingle-mill was there; I have seen it. 
(). Do you 1 know whiere it is now? 
A. No 
() Do you ik now where it went to from there? 
A. No, sir; I could not say. 
(. Do you “know when it went. away ? 
A. No, sir; some of the belts were in the store for awhil 
some circular saws, and one thing and another. 
Do you know what the shingle-mill was worth ? 

A. I could not say; no, sir. 

@. Do you know what lumber was worth there ? 

A. Well, there was very little lumber sold there at the dock; we 
sold now and then a small boat load, or something lke that, so you 
could not judge from that; we generally got, when we sold it, from 
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a 


ten to $15, sometimes as high as $20, a thousand, but as a general 
thing they never took good lumber; they took common and cull. 
©. You would not be able to judge, then? 
A. No, sir. | 
). Do you know of any cedar posts being there ? 
A. Yes, sir. 
(). How many ? 7 
io2 A. ‘There Was in the neighborhood of ten thousand. 
David Oliver got out, and then there was some posts got out 
by Mr. Ranney; I don’t know where they were. 
(. What were eédar posts worth ¢ 
A. The bargain was a cent an inch. across the face of the end of 


thie Post. 
‘ay Did vou make.an inventory 1n the fall of ’67 vy ‘calf ? 
) | 1¢ Yuu ilicithn( all li Ve eeaes y iil Lite cA | () ig VOuUrSse 1 ° 


* . 
A. Yes. sir. 


Did \ C 
\Ir. nals wrote 11 down. and believe | wrote some of it. 

nuel hing you had on hand then ; ~d 
|, | could not say just how much. | 


j ] +7 x > 4 > *} 
rk a@voub tow rue h * 


>. \ | 
res . 4 ’ 1 as i gs 

A. There was considerable CLOTMING, 

(). About how much clothing? 

A. Well, I could not say ; the whoie thing was just about what | 


). What time of the year did you generally stock up ‘ 
A. Inthe fall of the year and during Lhe Summer; Just as we 


‘> ? 


ust as Vou needed LO use 11 


. , . } > } . - . es .* . ‘ " +3 ‘ 
StOCK UDP as largely 1N the spring and summDimner as 
. | . } . sy ’ 3 : 
vou did in the fall, did you ? 
A. No, sir; generally fifteen or twenty or $25,000 of goods and 


| 
provisions we would get in the fall, | suppose, and in the summer 
time they could get 1 just when they wanted it. The fall of the 
year——wWwe POT everything in the fall, and that ended it. 
100 (). Your stock would run down considerably through the 
summer ? | 
A. Yes, sir; it would. 
Q. Now, after George Robinson went into the firm, have you any } 
knowledge of how much was bought in the way of supplies and ‘ 
0 dds for the store ? | | 
A. Well, I have seen invoices, but I could not say how much. * 


(). Could you make any estimate of it? 


A. There was in the fall of °67, the time Robinson went in—] 
know one thing; there was a bill of clothing bought of Schloss 
Bros. and Simon—lI think it was about $8,000—that fall; there was 
a bill of shoes bought and a bill of crockery bought and a bill of 
hardware bought, but to give the amounts I could not do it. 

(). These were put in to be used up during the winter ? 

A. No, sir; not all of them; we would sell out most everything 
in clothing, hardware, and boots and shoes. 
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; @. You would sell your clothing and shoes pretty close out be- 
fore you laid in y your next stock ? 
A. We would sell all we could. 
@. Asa matter of fact, you would sell out away down, so you 
would need LO buy before next fall ¢ | 
| A. There was some bought next summer, pants, vests, and one 
thing and another. think Mr. Oliver bought al bill. or Mr. Rob- 
inson bought a bill; I. think Mr. Robinson bought a bill 
es (J. What were the sales of the store in the winter, about how 
much, do you know? 
A. could hot say how. | never had the sales LO make Up. We 
Use memorandum books : we charge verything Ol) the book. and 
it was charged to the different accounts. 7 
104 (). You don’ t know how much the sales of the store were ? 


4 
} 
A. No, sir: I could not say. 


(). Couldn’t vou make an estimate of how much you sold in a 
year ¢ 
ithe \ ould not: No; sil Not to ] \ 2 Cl 
( Did the mill run in the winter ot ad ‘OS ? 


on’t believe it did all winter; part of the winter. 
(). How long ? 
A. Well, I could not say how long; I guess most all winter: 
ran sometimes night and day.. 
¥j (). They were cutting up logs? 


it 


é i 4 . mn | +4 re ’ (yy. res , | ‘ , ] cy . ; 
A. They were cutting up logs. Chey had one supply gang for 
et | EE PAE te a . Emel ‘ — 
Lhe mail. they brought Lie OFS out across on the river, just 


above the farm; I think about a mile above the farm; they brought 
them out onto the side of the road. Thee 


—" 


loppers teams brought 
them out there, unhitehed from the sleighs, and took the empty 
sle lols into the woods, and then Oliver’s teams hitched onto 1 nd 


. 
i 


LU 


drew them down to the mill; when they came back they would ta 
_the other load. 

Chis was Oliver and Robinson ? 

Yes,sir; I guess that is the only time the mill ever ran wint 


— 
a 
~ 


7 


tine 

| (). Do you know, Or Cali VOU form an estimate of, how muelh was 
cut that winter—how many thousand feet of logs? 

: A. I could not: no, sir. 


(. How many teams were running to the mill? 
~ A. Weli, I think there were five or six—I think six—teams 
100 drawing, and part of the time [ guess there was eight. 
Q. Was the mill running to its full capacity ? 7 

A. [ could not say whether it was all of the time or not. We ran 
two elreulars. Sometimes was so cold we would have to shut 
down. I have seen nights they could not run. | 

Q. But.it was, as a rule, ranning night and day ? 

A.’ Yes, sir. 


@. What was the capacity of the mill at that time? 


| 
| 
j 
| 
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A. Well, at that time i. think it would cut thirty-five or forty 
thousand a day. 1 don’t know as it would do it in the winter time. 
Q. You mean a day—that is twelve hours running ? 
A. I don’t think it would do that in the winter time; though of 
course the mill cut more after the gang was put Ip. 
Q. Who were his choppers that winter? 
A. There was D. MeCoy, and Mckay, he was one, and there was 
McArthur, and Ellsworth, and Price, and Robinson. John Ells- 
worth it was—Ellsworth and Price furnished the logs for the mill. { 
Cross-examined : 
. You say they got out in that winter about eight million feet of 
logs? 
A. Yes, sir 
Q. Including in that, I suppose, what they sawed ? 
A. No, sir: I think it was considerably over that; there were 
three amps. 
@. Do you knuw whether that included what they sold or whether - 
it didn’t? 
736 A. The balance of the winter after they quit running the 
mill. 
Q. Do you know whether that inciuded it or not, of your own 


a 


knowledge 

A. I don’t: no, sir. 

Q. Do vou know of your own knowledge that they got out about 
elo ht million feet of logs ? 

A. Well, 1] made abstracts for Mr. Robinson,and, from my memory, 
l am very sure it was ght million. 
(). You made abstracts ? 
A. Yes, sir 
Q. But of your own knowledge you don’t know what was pui in 
except what was told you? 

The abstracts were taken from the books: [ made it for Mr. 

Robinson ; he took it away to use in the camps. 

Q. Of your own knowledge you don’t know whether two millon 
OY ¢ i@ht million were got oul t 
\. Only this way. 
(). You never looked over them ? 
A. No, sir; I was on the rollway once; that is the only time; of 
eourse J took this from our book there. 

3 making out these abstracts you put on all that were got out 
at each camp % 
A. Yes, sir; the clerks used to hand in each camp report. 
d. 


‘> 


Y 
®. You included the camp of Ellsworth and Price ? 
A. Iam very sure it was what they put into the river after they 
quit handling the mill. 
@. You don’t know what they put in the river? 
A. I say I.am pretty sure it included what they put in after 
7o7.~—s they quit hauling into the mill. 
®. You did include what they did in their camp, did you ? 
A. No, sir; I meant after they quit hauling to the mill. 
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Q. What did you make these abstracts for; what was the purpose? 

A. Mr. Robinson wanted to see how cheap lumber could be put 
in the river, and he gave me ten dollars apiece for getting these ab- 
stracts up; I failed to get the money for it; that brings it tomy mind: 
he wanted to find out how much it would cost him to put logs into 
the river, and this was the way he could find out which camp was 
most extravagant. 

@. Then he included all the camps ‘ 

A. Yes, sir; had all .the camps in; it was one way they had of 
selling a man a lot of teams, and if they ran behind they took them 
away 1n the spring. ? 

(). Do you know how manv teams these choppers had ? 


i 
A.' I think Ellsworth and Price had four horse teams and two 
So . 4] > } 4 > : s } 
yoke of cattle Robert Robinson; owned 
i 


| some teams of his own, and 
he bought SOLE from the COMMpany that fall. | 
@. Ellsworth and Price had four horse teams$ how many did 
McCoy have? : 
A. I could not say whether McCoy owned any teams of his own 
or not. | 


-. 


TY 
<7 
i 


—) 


(. How about MeArthur? 
A. McArthur owned, I think, two teams of his own; I think he 
ee eas ) ¢ lade ae ee pi all 
bought two horse teams trom the company, ala i toink one yoke of 
cuttie. 
Q 


} i 
Be . ‘ , , } m +a @ } \ ] | ." ] . fe Te. 
Le had [Wo horse teams of his own. and he had two horse 


Ce ey CO Peek "es oe PR Ie —a ' 
(). Never mind those he had from the company; he had 


7&2 — . ae y- cmaeial -<e ie ae ali — F 7 
40d two horse teams of his own: did he have a yoke ol cattle oO] 


« 


) 

. 

\ | - rhc] 4 t ‘) |” au YrYVEV YY UY F ‘> >) a had Ty Vs rOYrD 1 > 

if. Could NOL SAV DOW WManv teams NE Nad. rney were in Com- 
RIE per ee Do Bin on : 

pally WIth Robinsen 
- ae - , ; . 

Did ne nave any: 

A. He had some teams from the company and some of his own. 


(). Never mind what it takes. You say he had some teams of his 


A. He had two horse teams, I think. The balance he had were 
the company’s veaMs. | 
@. When did they begin these camps, do you know? 
\. They began them along in—— 

). | mean that fall and winter 

\. They went into the wood in Novem ber. 

Wiat time in November? 

A. J could not say just the exact time; generally about the mid- 
dle of November. They make arrangements and commence prepa- 
rations, but they do not lumber sometimes until December. 

(. I don’t want a general statement about how they do the lum- 
S3—214 


a ncngrinriet teen te 


- a RAT See Se ee EU tre 0 orig: An . . ak bP iat a SRL ee Sah nts 
- ene Senn ae eNO setae ; sensu TeTS £ A plied es She? re Ape; Spier 
ae ne ae a ; ages ae . cs : ‘ ie : « CR ae 
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ber business; I mean that winter. When did they LO into the 

woods ? : 

A. Well, I could not say the exact time. 

@. When did they get out; when did they quit? 
A. They came out whenever they could not draw any more lum- 

ber. Some yvears—— 

too Q. Iam not asking about some years. I am asking about 

that winter. | 

don’t know positiv ly, when they did quit. 

You don’t know when they began and don’t know when they 


— 


A. No: not the precise time. 
/ ‘ = * \ } a | — 
(). Can you name the month? 

. : > s , se ‘ 2 E : = : . " an aa c 
A. | would say Novi mwer, aha quit some time the iore part Ol 


April. Sometimes they quit the fore part of April. 
(. Now, you are talking about sometimes. [am talking about 


< 
this winter. 
. 17 1 wh a —_— : 1 seal » 1 
A. Well. that spring, | think, on the 27th dav of Mareh came a 


] ? } 


very heavy snow storm, but J don’t know exactly when they came 
Out. 
,% . } ? ° R ° )) 
‘ Which Callip) Was Robinson in! 
ee Robin nd El el 
A. it was Robinson and klisworth. 
(). \\ Circ the LWO Klisworths brothe I's ¢ 
\. Yes. sir: two brothers. the Ellsworths were. 
1] oS eee oe lid is Se iad las: ale De royrt] Lar 9? 
hat spring, when qid iIOvDINSON and Liisworth StOp | 
A. I eould not sav. I don’t know as to thai 
@. Or Ellsworth and Price? 
\ K]] ee a Price ee S ‘« oan th hrs - | aninia vat 
A. HMiUsworth and rice Oroke Up in Lhe spring. COuIGd NOt 
2 i } 
o1ve the exact date. 
' } ‘ . - ‘ : a : pig a 1 ' a" —7229 
@. Do you know what lumber was shipped in the summer of ‘63: 
4 | eould ey sis There was a good deal shipped 
AA. couid hot say the amount. here was a Food aeal siitppea 
in the fail and some in the spring. 
: RR : ECR en et Bz - ou oe SD eae 
Do you Know how many Vessels took away lumbe! ee the 
spring ¢ 
A. I eould not Say, sir. 
q. Do you know the names of any of the vessels? 
A. Well. the ¢ hampion and the Williams. 


} , > 


— 


Deal | 
ea 
2 
~~: 
—_— o 
~~ tow 
mnt pone? 
¥ 
— a= 
a. paws 
al — 
a 
— 
Nene — 
——— 
pened 
awe 
a 
‘lie 
P - 
=d 
james 
pay 
—_ 
noe 
ms 
pum) 
~~ 
ome 
. 
of 


ring or summer; before the fall? 
he year | am speakin 
). Before the sale to Cunningham? 
\. I could not say what boats took away lumber. 
). Can you name one boat? 
A. I don’t know as I could. 
Q. Could you name any boats that took away lumber in the fall? 
A. The Williams loaded there. 
). Any other? 
\. And I think the scow Champion loaded there. There was 
lots of other boats loaded there, but I could not remember the 
names now, it is so far back. 


“2 en, POA wen Gee Ele: om ss tieas . 


4 
. 
. 
4 
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Q. Was this shingle mill ever set up in the mill, or was it put up 


by itself? 
A. |] — | not say whether if was ever put up or not. 
(. How long was it there? 
A. Well, it was there all the time I was tl 
(). Were they usIng it? 


A. They were not using it, not to my knowledge. ‘They used the 


erist mill, but they did not use the shingle mill. 
a 


J. Who bought it, do you know ? 
A. I suppose Mr. Oliver bought it. 
QQ. You don’t know who bought It’ 
\. 1 could not say; no, sir. 


tha firm ? 


" “fF , a a t = eee > . ." [> a ‘ Pies 7 r 
A. It was not; it was bought before Oliver and Robinson’s time, 


T 
i think. 
em A 4 ee } | : . ‘% a . a + a 
(41 ( ) Was it bought before you came there | 
. . . } , i] , r ; , : \4 
A. No. sir: it eame there after I came there, [ think 


} 


(). How do vou remember the number of vessels that took away 
} ° } ] fall ‘ a es , 4 rere | van t _—- ws ——s 1? i | ri 4 aa Aa 
iumper 1n the fail. and do not recoliect the number that took away\ 
lumber in the spri ng? 


A. Well, 3 ‘pe there was quite a few there in the fall. 
Q. Wasn't there a number in the spring? 


mn } ; ae — ¥ ry . 
(here was a number in the Spring, takIug away the winter 


we 1 ] ° meat 
Did the y take away all the winter cut 
sabe not say, for sure. 
Did they take away most all of it 


4 ’ es ‘ cs #35 2 ; Cll, ,cy 7 ‘ 
A. They were cutting lumbe reali the time, and fling lt up as rast 
as it was taken away. I don’t know as the dock was, any of the 


time, empty. 
Q. If you were there in June, 67, you were there before Robin- 
son came in? 
A. Yes, sir. 
J. Do you know how much lumber there was on hand when 
binson came into the firm‘ 
A. I don’t know as I could say 


WJ). Cant vou make an, stimate 

\. ‘To tell the trutl that time I was not round the dock much; 
it was [tl [ began to help ther 
it was | ) | next summer NEPA tO NCip iue;»re. 


— 
al 


Vell, you could not help seeing the lumber which was there. 
A. You couldn't if you were 
( ). You could see it from the boarding-house, couldn't you? 
A. No, sir; looking down, you could not see it. 
742 (). You made an n ventory of the goods in the store with 
reference to Mr. Robinson buying in, didn’t you? 
A. Yes, sir: that was the idea. | 
Q. And an estimate was made as to the amount of lumber on 
hand ? 
A. Yes, sir; there may have been for all I know. 


] ] ‘ ] , acm 2 
per there was ! 


Don’t you know how much lum 


T ? T } + 
1” ts ," Ls? L” .+ c% ) a, 
-down oh the GocK, Or Course. 
; 7 
| 


@. Was it bought by Oliver and Robinson, or during the time of 
{ 


nn aad 
ier 
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A. At that time, in the fall of 67? No, sir. | 

©. Why do you remember so much better what there was in ’68 ? 

A. Because [had worked around the dock tallying lumber. When: 
ever there was a vessel in I was down there on hand. 

. Don’t you know that Cunningham, Robinson & Co. paid the 
$325, or whatever it was that the safe cost’ 

A. I don’t know; I could not say. : 

(). Had you made any of the fall purchases, in 1865, before the 
sale to Cunningham ? 

A. No; they came afterwards, I believe 

(). They eame afterwards ° 

A. Yes, sir. 

@. Do you remember the last purchase you had made before the 
sale to Cunningham ? 

A. Well, we bought provisions and such things as that; I could 
not say that that was the lust one; there was pork, too, at different 
times, and flour. 

Through the summer ? 


ut . 
A. “2 es, oir. 


@. You had not made any fall purchases at all? 
A. No, sir; the supplies were bought the fall of that year at But- 
falo 
(45 ©. When you gotall your supplies im that fall,do you know 


! 


u 
how much there was in the store 
TT . 7 ’ } 
a CS, SIr: the ary Goods Lot wel- 
re ‘ - . } 4 } T 
M Phat vou fot 1n the store; had you any idea how much was 
there after you got them in? 


_ , Pe : 
here Was a QOOd INnaby Ol the mm we never Zot 1n 


< 


' 


But after you got all you had in? 
A. I don’t know how much they bought that year. 
(. It makes no difference how much they bought; afi | 

in all your supplies do you know about how much goods there was 

in the store? | : 

A. Well, I could not say, because I don’t know how much they 
bought. 

Q. Then how can you say how much the 

A. I judged that; I don’t say positively. 
@. Why can’t you judge of it in 3 


c > 


PY vow wot 


@ Was 101 Septem ber ? 


— 


J. he fall? 
A. You might say they purchased $15,000—— 

Q@. I ask you how much there was in the store after their pur- 
ehases were added to the stoek ? : 

A. Well, I could not say. 

(. How is it that it was possible for you to judge at one time and 
not at another ? 

A. Because I know we had more stock in the store than when we 
took the stock in the fall previous. 

@. You did not have more than you had after the supplies. for 
that fall were put in? : 

A. We did not have as much, because I guess Oliver and Robin- 
son bought about $25,000 worth of supplies; horses and one thing 
and another. 


| 


ne ~ um... mM ne te op Se 
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744 . You did not keep horses in the store, did you ? 
A. No, sir. | 

(. I want to know of you if you swear that you cannot make an 
estimate of how much stock there was in the store after the p 
chases for the fall of ’68 were all in the store. 

A. Not tO @1Vv “a correct statement 

(J. Can you make as correct an estimate of it as you Can of what 
there was in the fall ? 

A. I could not. 

@. Do you mean to swear that you could not make an estimate 
that would be within any. reasonab le limit of correctness ? 

A. I cannot make an estimate within five or six orseven hundred 
dollars. 

(). Give us an estimate of what there was there after you got al] 
the : Sup plies in that fall: the best est imate VOU Can. 

A. I could not say how much there was that we got in there; it 
was spread all over. 

(. Do you know much it was worth % 
, a eould hot Say how much they bough 
Q. Tam not asking you as to how much t 
much was in that store after 1t was all in? 

A. I eould not form an estimate. 
(. Was there $11,000 ? 
A. Oh, yes; more than t that. 
@. How much more than that ? 
A. I eould not say; we had a good many dry goods come. 
®. Was there $15,000 worth of cvoods there? 
\. ] think there was. 
d. Was there any more 
A. I don’t know as there was any more; there may have 
been more. 

(). Was there $16,000 worth ? 

A. The time Mr. Oliver had charge of 1t—— 
[ am not asking you about that. 
fam explaining. | 
| ask vou if there was $16,000 worth of woods there at the 
time I asked you — ¢ 

A. I eould nots: 

(). Who had acces of the books ? 

A. Mr. had charge of the books 
he was there at the time I came until about 
Hough came and kept the books. 

(). When did Mr. Hough come? 

A. He came after the next year; the fall of ’68. 

().: What time in 768 ?- 

A. I think he came up along the first of November some time. 
(). Before navigation closed ? 
A. Yes, sir; he was there about a year. 
. Before Mr. Hough came up there, were you keeping the books? 


v° 
4 


A. Yes. sir: two months there. 


~— 
— 
r~ 
. 
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ley bought. l ask how 
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he time I came there: 
LWOo moult ths before Mr. 
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@. Were you keeping the books at the time the purchases were 
made for that fall ? 
A. No, sir; before. 
@. Were not the purchases made for that fall until November? 
A. Mr. Hough and I opened the goods. I was there, and helped 
to mark them. — | 
746 @. And yet you cannot give us an estimate of how much 
came up there that fall ? | 
A. I could not; no, sir. : 
@. Do you know anything about the statement that —— made 
for Robinson and sent down in August, ’65? 
A. No, sir. | 
(). Didn’t you help him to makeit up? A statement of the assets 
and liabilities. 
A. No, sir; he was in the habit of doing such work; a man who 
was a first-class book-keeper ; I wasn’t. 


Re-direct 

. Do you know anything about the tools in the carpenter shop 
what they were worth? : 

A. I could not say what they were worth; there was a set of car- 
penter’s tools there 
©. Do you naw. about some lumber in the carpenter shop? 
A. Thers was some lumber there. 
(). How much ? | 
A.J could NOt Say ; there was some dry lumber and some stuff 
they used for whiffle-trees, neck-yoke, and one thing and another. 
@. Hard wood ” 
A Ye SS. SIT. 


Q. The blacksmith shop; do vou know anything about that ? 
A. The re was a blacksmith shop there; J think there was two sets 


of blacksmith tools. 
Q. Do you know anything about farming implements ? 
147 A. There was some around the place; I think there were 
two plows, two harrows, and there was a cart, a scraper, and 
hoes, and such things as that; things to carry on the farm. 
Do you know what they were worth? 

A. I could not give an estimate of what they were worth. 

Q. Do you know anything about the live stock ? 

A. There were some cows there, five or six cows, and there was 
some young cattle and this bull I mentioned, and there was some 
swine, there was breeding sow, a large black and white speckled 
SOW. . 

). A Berkshire? | 

A. I don’t know what breed she was; she was quite a valuable 
animal anyway; she used to bring ina good large litter of pigs 
there once in awhile. 

Do you know anything about any lumber got out by Degrow 
and sold for the firm ? 

A. Yes, sir; be got out some logs and some posts. 

Q. Do you know how much? 


. 
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A. No, sir; I don’t know where they went to. 
Was that in addition to the eight million you spoke of having 
been cut? 


: A. Yes, sir; it was not handed in. 

| (). Handed in to whom ? 

1 . ; ° 

li A. It was not in the list; the abstracts I made out. 


(). Was that on had at the time of the transfer to Cunningham ? 


a [ could not say about that; whether it was at the pond o1 
: there at the river or what; I know he got the supplies there; he 
y ) got it out the sameas the rest did; Ranney drew supplies 
748 and got posts out. 
@. Do you know anything about a lot of timber which was 

| cut by MeArthur for a dock ? | 

A. ‘There was some timber got out there by McArthur, but I don’t 
know how much, near the bay. 
(. Do you know what became of it? 
H A. No, sIr. 

@. Did it go into the dock as was calculated ? 
| A. No, sir; it did not. 


, —— 
Reeross: 


| blaeksmiuth’s tools 
and farming 1 impleme nts in 1868 than there was at the time you 
inventoried in ’67? 

A. I think there were as many. 


@. Any additional ? . , 

A. No. sir. 

The witness : Atitac ‘he va his S]i ON < 1 ure to the short-hand notes of the 
above sachin , and, by consent of counsel. further signature of 
the witness is waived. — 

149 Davip D. OLIVER vs. GARRET B. Hunt ée al. 
3 WEDNESDAY, July 28th, 1880. 
Tyawt 1) yy rest. <t ee i ee hj ba ] 3 ¢ 
IJAVID ». VLIVER, compiainant, SWoOrn ih DIS OWD behalf. 
Examined by Mr. Burton: i 

Q. Were vou acquainted with the property at Ossineke or Devil 
river about the first of Se pt tember, 1868 ? 

A. | was. 


(). Were there any more carpenter’s tools 


@. And during the summer months and down to the time you 
made your transfer to Mr. Cunningham were you acquainted with 
that property 

A 2 was. ~. } 

Q. Will you state how much lumber there was on the wharves 
there, in your estimation, al the t ime of the transfer ? 

A. There was something over two millions. 

(. What was it worth as it lay there? 

A. It was worth 15 or S14 a thousand. 

(). How jong had it been accumulating there ? 

A. From about the 12th.of June to the 3rd of September. 


cnc natin ane P OO OT 
se sincin aan cenareen in eae 
nm ae 
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Q. During that time from the 12th of June to the 3rd of Septem- 
ber where were you? 7 
A. I was at Devil river, with the exception of twu weeks, I 
think. 
750 Q. What two weeks were those ? 
A. I think they were in the last of July or about the first 
of August. 
Q. Did you keep track of the lumber on the wharves at the time 
you were there ? | 
A. I did. 
Q. Do you know about how much was sent away from there from 
the 12th of June to the 3rd of September? 
A. There wasn’t any. | 
. Had the mill been sawing during that time? 
A. It was running the whole time. 


Then adjourned. 


75] Tuursbay, July 29th, 1880. 


Davip D. OLtver, complainant, recalled in his own behalf. 
Examined by Mr. Russet: 


). State the facts about the old logs of 66 and ’67. | 

A. There was about two million and a half of old logs wintered 
over, and we got out either 7,800,000 or 8,200,000, I forget which ; 
it was either 200,000 over 8,000,000 or under 8,000,000, and I am 
not very sure which. 

). Your last statement refers to the last new logs got out in 1867 
9 

A. 67 and ’68: yes, sir. 

). What have you to say about the value? 

\. The Jogs were worth $9 a thousand at the mill. 

You mean the logs of both seasons referred to? 

A. Both seasons. 

Q. On the third day of September, 1868, what was the amount of 
the logs? 

A. There was some 300,000 logs eut on the lake shore by Dunean 
and McAarthur, and there was — got out by Elijah Degrow at the 
point off his own land. I think on the third of September there 
was about 5,800,000 logs. 

(). State the facts with regard to the goods in the store at that 
date. 

A. The inventory taken in the store was made at the time Robin- 
son came in. ‘There was some eight or $9,000, but that fall Oliver 

and Robinson got some $15,000; I think about $15,000; we 
752 enlarged the store the whole length, enlarged it about one- 
third and filled it with goods, and I think there was all of 
one-third more goods in the store in September than there was in 
the fall when the inventory was taken. 
®. You mean previous to the fall? 


Whe 


Y 
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A. Previous to the fall I should think there was eleven or $12,000 
worth of goods in the store. 

Q. How about the cedar posts? 

A. There was some 25 or 26,000 cedar posts at the mill and on 
the shore. 

Q. You are at liberty to consult your memorandum if you want 


{Qo——— 
Witness refers to a memorandum. 


A. 9,869 got out by David Oliver and 11,000 by Jeremiah ——, 
and some five or 6,000 got out by Elijah Degrow at the point. No 
posts were to be less than five or six inches in diameter, and we paid 
a cent an ineh for Posts ; some of them were very large. 

Can you state the ageregate value of the posts ¢ 

| could not; I think they would average about ten inches. 

By W ell, \ ou-can make a little calculation ¢ 

A. We paid an inch in diameter at the small end, and I think 
the posts would average about ten inches. I think the posts were 
worth about ten cents apiece—about $2,500 for the whole lot. 


Mr. DurFrenp: You mean they measured ten inches. in diam- 
eter ¢ 
A. They would AVera iches in diameter. o 
Mr. Russert: What have you to say about the machinery” in the 
mills at that time; give the items and the value of each item? 
753 A. Well, I don’t know as [I could give the value of each item: 
the value of the hntra think. Was a little over $15,000. 


(). And then there was some $2,000 added in extra machinery ? 


— 
— 
~— 
— 
~> 
nee 


= 
— 
~ 


‘ ‘ ‘y ‘y i . \ 4 } ? ’ } “7 es {* ] a . > hh ee 4 
Mr. Durrietp: We object to the value of the new machinery, as 
} . sass ae . ] se 
not being within the reference. 
T BW coca 0 ites : Ft : se } . + 4 ‘ . sal : e ; 
Mr. RussELL: You mean .the contract to furnish the mil] when 
you speak of the contract‘ 
A. The contract with Wayne & Robinson to furnish the mill. 
(). J. B. Wayne, of this city? 
A. Yes, sir. 
Q. Describe as wel] as vou ean what there was in there ? 
"e PESCTIVe aS Well aS VOU Cali What tiere Was 1N bnere . 
\ ry) a = : " . “~ 7 1(¢? i 7 “)() =| 3 = °, teas ; 77 , : = : 
J bhere was ohe engine, 10 DY 2U, 1 think lt Was. 1ere were 
1 two smoke-stacks, fire 
fronts, grates, breeching made on purpose—all complete lor putting 
them up. There was a circle saw-mull, one butting saw, shingle 


edger: a bull chain for drawing logs. With the machinery to the 
mill there was one eirele saw-mill. | think. I have not mentioned: 


one spare Saw-noiil. In the mill Was one spare circle Saw, five feet, 
worth about $90. IL forget what saws were worth at that time. [| 
think i cost—a new one, a five-foot saw—would cost over $100 in 
those times; and there were two four-foot saws; I should think they 
were worth $150. here were eight lumber cars, and they were 


worth from 25 to $45, 1 should think. There were ten pairs of work- 
)of which were worth $400 each, and one 


ty? Pepe ae 
Me horses, horse teams 


a +. if ? i} , ss ‘ . ; t Pe " "ur 7 3 oft . > 74. . ‘ } 
pair S200: and there was eleht sets OF New short-tug harnesses, made 


s4i—z214 
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to order, whiffletrees and neck yoke, worth $50 a set. There 


7o4 ° were two sets of harness, long tugs, that were worth $20 a sct; 
and then there were two or three sets of harness. | don’t re- 


member what they were; they had been = ee ubly ; they 


were worth 810 a set. I think there were 11 lumbering sleighs, but 
fam not sure; I know there were ‘ten, but whether ne re was mor 
or not I can’t say; they were worth about $40 a set; one supply 
sleigh, worth $60; two lumber wagons, worth $100 apiece ; 1 pair of 
about —:the ‘VY were strong wide-tired WaLons, 
aa bink they were worth at that time, 
hy $40, had been used SOME, and there were 
ools, consisting of—there were two anvils, 


trucks; they were worth 
made in town, about $12 
say, $110; one cart, wort 
two sets of blacksmith { 
LWO bellows, two Vises, sledar 5. hammers, two sets of tools, cold chisels, 
punches, sets ’uller’s headers, swedges, tongs, and heading tools, and 
there was about SOO lbs. of iron in and about the shops. | think 
the whele Was worth about al that time $350. 


(). You mean the tools, the iron ; and everything. 
A. Yes, sir; and mate enough at that. 
(). Now about the cattle, the colts, COWS, calves, and so on? 


) 
~——s" 
A. There weresix cows, meni le -onebull, worth $100. There 
/ were five young cattle; their ages or size I cannot state. J think the 
young cattle were worth, on an average, about $20 apiece; one colt, 
a grey colt, worth $60; there were four yoke of oxen with yokes, 
wort th SSOO : horses and cattle were dear at that tim« 
(). What was there in the store ? 

A. In the store was one safe, $5500; one desk, $30; one table, $5; 

1 large scale—I don’t know what that was. | 

190 (). A Fairbanks seale, was it ? 
A. Yes, sir; I should think about $30; a pair of counter 
scales; I think they were worth $10; and scoops, and other things 
for the use of the store. 

(J. Now, proceed with your enumeration of the personal property. 

A. We had some seven or eight spades and shovels, worth a dollar 
apiece, and somewhere about thirty or thirty-five pike levers for run- 
ning logs, worth, | think—-they cost $2.50 or $3 apiece; S1X pike 
poles, a half and a half apiece—the pike poles | put In at a dollar 
seven cant hooks; they were worth about $3 apiece; 5 swamp hooks, 
worth $3 apiece, and from ten to fifteen logging chains and binding 
chains; they were worth three or $4 apiece; I think there were ten 
or a dozen hooks; they were worth a dollar apiece ; there were three 
cross-cut saws worth about S6 apiece, and one large ‘set of tackie- 
blocks and fall, worth about S60; a | pair of jack-screws, worth $30. 

@. Will you now come to the boarding-house and state what was 
in that ’ | 

A. In the boarding-house we had accommodations for about 40, ] 
think. There was a large cook-stove and furniture, with extra fur- 
niture, that we had to have; I think the stove cost something like 
$60; and there was a stove in the dining-room, a stove for the sitting- 
room; I think they were worth about $20 apiece; and two or three 
stoves for some of the bed-rooms; I don’t know what they were 
worth ; from five to ten dollars; somewhere along there. 


A, 4 


—— 
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(). What other stuff in the boardine-ho 


& 


— 


. > j a oe Oe ] a 7” i.e : ' 1] . ; 
worth about $13: 18 chairs, worth a dolla aplece; 24 Stools 
] 


7] 7 > « . . , 
. he : es ] " 6) 4 . ] | 
for the dining-room, worth about $12 for the lot: 10 light stands, 

‘ +] uP ©) a a a ° + «a7 , ? ‘ ‘ . : een il eo + | +. Dif eae 
WOTTD SS apiece: two walnut extension tables, worth asZu APIECE 5 
’ . } ‘ : . } > i] . 
that is all I think of that there was . the boarding-houst 
te ] a 7 : ] ' i } s) 
i, What about a grist mill—a port Uie PPISI mill 
! ] 


Ss ee : <r: cot — 
Chr thie machinery and ab- 


11: » for pry ; oS wat avant! erhat 1 es {aa ee 
pliances for running it; I forget exactly what 1t eost: [think it was 
, 4 ‘ 


\7 } ] Waray } ? ) ? 
‘ ¢ < ‘ ‘ t 17 sy ft ) "Sy Pe . : 
(J. Y,ouU th K 16 COST waft pt) ST] What its vaiue Was on ne -Anad o} 
ey 7 a Qf , ' 
LC I Cl) wa i } is neal cis Vou 
4 | + 1 ' ' 304 fe {} 
\ i LibillkK Was WOrtl OU 
{ \ ’ }. ; | i 7 ~~ ; ? 
X/ | | a) Oe) in. 4 {i “1 oe ! > ae ES | | Lit) i) ( ake < na SOD N« 
j — 
Ti r — avey 
( i i ul 
\ gre Bi | , ‘ , 
here was hingle ma Valentine's patent dou 
| { | ot } 
, ( ( if Cl Wi [ t VO fit ae & l’> i (j } 5° wee ww V¥ 2 | ICK Ie! C] Ws 
fAr narakina Lang! and Am ryry tt oe ltas- #] uur by a { 
iJ] WAURLIIY Ilha 1es, apene MULT DIULATC YS Lili WULUD .« LLIC WilOie CLUSt 
1 } , a 
S1.000 here in Detroit 
1} } ’ } ' } i +) 
; 1i” ‘ } | ' | cy \ ’ 
(). What was its value, with the | o, shafting, & 
\ i 1 \ 4 i : ] ' 
« {fh + «rr, ta L 1? ' { { } 
\ it WaS Worth AL.VUU and nad 10 een 
1} | 
; t ’ 5 } 
used at ail; everytninge was Ul e 6 | 
OV} : ‘es 1] ) 
i a ‘ ‘ 'g>\ , ’ 
(J. SNahing, beiting, pulleys id evervthing . 
) i 
4 4 : 
£Rs we we © 
. ' } j | ] ] 
r o Os + , >I } ¢ 7 ) << ,ye} ‘ + 
() Now CO TT Lt) the PMaClil he} j t ‘\ 4 { ! Piiid LA \ i Lt na 
+ 
ry} by 
tT ‘ ‘ t ) ; 4 
Opjected bO as NOt With bE I | CNC! 


pw Phe mach wery ana Lie \\ LLC] tii iid COTLISISLECaU I) a C1lr’< Uial lilt 


with a five-foot saw and an upright saw, a single edger, with 


@ o 
— = a . , . . . 1 > . 
Lal +7  « id . 1] ‘Os ty ’ | ak mia 1, > tare) ‘on +ocn F + by Q ira: 
doi DeItINeG anda pulleys fol arriving: there was also two tath Saws: 
< a “a 
? ’ 1} } . } ? 7 
there was a very iarge Dull chain, and there were dogs, bars, 
° } ree Cee 
and such thines—tools for running the mil 
. - . i os +) 
( Now what was the value of the thing‘ 


) 
u 

ry] “ ] a . ' : ay ] 1 + wr 776 Ae i | . ‘ > J foe ° 
A. fhe eireular mlii WAS Worth about sovVUy, the edge and beltinge 


was worth about SLOO. and the lath saws. with their belts and pull- 
: 1 


evs. were worth about $70 each, the bull chain would be worth 
about $50 besides: there was some new. shafting, flanges, and 
spiders for putting in the shingle mill into the water mill; [ think 
they cost $270, and there y¥ ibout S150 worth of new belting. 

(). Were ther Ly) shingle logs ¢ 

A. Logs that were got out for making shingles ? 

() Yi s, th it ] wh L1 | meahnh. 

= 


h 
A. Yes, sir; there was about 400,000 of these; we paid just the 
Same for getting them out as we aid for the logs; they were worth 


a4 a7 ] . . a . eye 3 , <17 : } ‘ ‘ . , ’ _ 
about se, atheusand: some or them were butts, So that they Were 


} } } 
not worth as Much as the Logs. 
’ ; } . - . 
(). Is there any other personal property about which I have not 


4 eae ae “ee ; } : ' . / . 
ff. | tLhHInK there is the LOOIS Iti the carpentel S 


— 
~ 
Drone 
— 
. 
a] 
ere 
- 
Poe 
ee 
“ 
— 
a 


A. There were six beds, I should think worth $25 or $30, 


Po 0 cP) gy Re CRE ol 2 ee , ae sie 
(OD With Deadalne probanvdly Soo aplece: and nine beds that were 
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tools, planes, augers, squares, chisels, broadaxes, and timber for 
mending sleighs and making neckyokes and whiffletrees. 
Q. All the appurtenances of a regular carpenter shop were there? 


A. Yes, sir. 


®. What was the value of the shop and contents ? 
A. I ean hardly Say, maybe 150 or S200. 
(). Is the re anythis ov else I have not asked you about ? 


108 | A. There Was the farming tools, also. 
Q. What is the value of the farming tools; you. mean 
spades, rakes, &c.? 

A. Yes, sir; there was a A eek a drag, two harrows, some scythes, 
grain cradle,scraper, a butting box, hoes, rakes, pitchfork ; the whole 
was worth about $200, fa S up pose. 

Q. Was there anything else? I ask, because Mr. Burton prepared 
this and I have not had an opportunity to look at the matter. 

A. I think there was a breeding sow with four pigs, and a boar 
and some sixty chickens. 

Q. What value do you put upon the boar, the pigs, the sow, and 
the chickens ? 

A. They were worth $75. 

Is there anything more to which your testiniony can be di- 
rected ? 

A. I cannot think of anything else, except the logs got out by 
McArthur on the shore; I think, however, | have mentioned that. 


Then adjourned. 
109 hRIDAY, July 30th—I11 a. m. 


DAVID. D. OniveR recalled for cross-examination: 


—_ cat 
ma 


Oliver and Robinson began their partnership in the fall of 67 ? 
Yes, sir. 
What month ? 
! think it was in November. 
Was a mil in oper: ition then ; running; ready to run? 
Yes, sir. 
And was running ? 
It was running, I think, with two eiret 
circular saws: I am not certain which. 
() Did y Ou keep it constantly In operation that winter? 
A. Yes, sir; we ran one circular saw night and day through the 
the winter, I think. 
). Was that the full capacity of the mill? 
A. No; I think that there were two circular saws in the mill, and 
we ran one of them. 3 
(). Was there an upright ? 
No, sir: hot in the s team mill. 
You only ran one of them ? 
There was only one run night and day. 
). Was the other run in the day? 
A. I think not. | 
@. Have you any idea how much you sawed that winter? 


. fmm Pot 
— 0 wer — weer 


+ 


—_ 7= 
“aa 
: ° 


lar saws: one or two 


~~ 


4 


cud, 
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A. Well, we had in the spring, I think, about fourteen hundred 
thousand feet ; fourteen or fifteen hundred thousand. 
760 @. Do you know how much you had sawed during the 
winter ? | | 3 
A. That was what we sawed during the winter. 


Q. In the spring did you enlarge the mill in any way ; its capacity ? 
A. Yes, sir. 

(. Did it have the same cutting capacity in the summer of ’68 ? 
A. It had more. . 

(). Then you did enlarge it? 


) 
< 
A. It would cut logs in the winter; they were frozen; it would 
not cut so much in the winter as it would in the summer, and there 
was only one saw running in the winter and two in the summer. 

Q. But the cutting capacity otherwise was not enlarged ; you put 
In no new machinery ? 

A. No, sir. eine 

(). There was no new machinery put in, 1f I understand it, until 
subsequent to the transfer to Cunningham ? 

A. Not any. 

@. You ran one of these circulars right along through; what 
time in the spring did you begin running the other circular ? 

A. Well, | am not certain; I think as soon as soon as the opening 
of navigation. 


@. You mean log navigation or lake navigation ? : 

A. As soon as it thawed out. 

). Along about when ? 

A. Well, I think, about the first of May. 

(). You Say that this fifteen hundred thousand feet had been cut 
in the winter; you did not carry over any from the fall to amount 


to anything ? 
A. No, sir; I think not; there might have been a very lit- 
76] tle; I think it was all taken away. 
@. Do you remember what was shipped in the spring? 
A. I remember what we shipped up to the—and were shipping on 
the 9th of June. It was two hundred and some odd thousand. J] 
think there were two vessels louded—one was the \ercier, and the 
other one, I forget. ‘The Mercier carried about two hundred thousand, 


and the other carried about 60,000. 
@. You remember giving a return to the assessor in the spring of 


, 


1868 of the amount of your personal property there ‘ 
A. I do not; I don't recollect of making out alist. It might have 
been made out. | 7 
@. Didn’t you make it out? 
A. I don’t know whether I did or not. 
@. Or verify it? i don’t mean write it out—sign it. 
A. I don’t know; I think I never verified any statement. 
Q. Do you remember how much you said there was that spring 
of personal property ¢ 
A. No, I do not. 
CY. Do you remember how much you were assessed for? 


A. No, sIr. 


ae Le OE ee 
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(). Didn’t you make a list, or sign it, to the assessor In the spring 


of ‘68, in which you placed your personal property at the vaiue o 
S21 000 ? 


5 


A. No, sir. 
©. Didn’t Oliver and Robinson make such a list? 
A. No, sir; not to my knowledge. 


®. Don’t you remember how much you were assessed, your per- 


sonal property ¢ 
162 A. I do not. 
Q. Did vou pay any attention to it that spring ? 
A. | cannot say LOW whether did or not. | have ho 
branee in reeard to the assessment at that time. 


— 


remMem- 


@. Did the shipment in the spring of two million and a fraction 
‘lumber that was on the docks ? 


. 
i 
i 


that you have named take all the 

A. I don’t understand. 

©. You stated that in the spring, up to June some time or other, 
you had shipped two million and some odd hundred thousands; did 
that take all the lumber that was there at that time? 

\. Within two hundred thousand, I think. 

(). Was that the 200,000 you spoke of that was left remaining after 
the Mercier and the Sophia Smith had loaded ? 

A. On the 9th of June, I think, there was about 400,000 there, and. 

took ott one half of if Or more; one ot them 

bout 60.000. | 
{00,000 you referred to? 


| think, these vessels 
took 200,000, and the other a 
©. ‘They were loading out of the 
A. Yes, sir. 
(J. Whatever the balance was, which was there? 
A. Yes, sir. 
©). Between their loads and the 400,000 ? 
A. Yer, sir; on the 9th of Jun: 
(). That balance would be the di 
the 400,000 feet ? 


tterence between their loads and 


A. Yes, sir. : 
@. Did McArthur, that yeu say had some lumber down on the 
shore, Dougal McArthur, he is the one, you say, had got out some logs ? 
A. Yes, sir. 


' 
). About 200,000 ? 

A. About three hundred thousand. 
Had he ever lumbered for you oo aie" 
A. Yes; sir; he lumbered for me in ’67 and ’68, and he lum- 


763 ‘eee * 
\ 


his was ’67 and ’68? 

‘es, sir; and I think the season before he lumbered for me, 
he built the dock in “67. Yes, sir; I think it was in ’67. 

(). What was his contract 1n 67; that is, the fall of *67? 

A. What, in regard to getting out logs? , 

@. Yes, his lumbering contract. 

A. I think he had a contract to get out two million of logs and 

run them to the mill for four dollars. 
Q. To get out that many logs off your land? 


Te 1 
A : Yes. sIr. 


aoe 


ate 
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(). I thought you mentioned he had got out 300,000? 
A. He got out his contract. I think he out a little over two 
million, and then he took a contract to build an additional erib- 


“a. ° : Wl 7 ‘ . : | 7 +. } tae 
dock, and he eut this timber on the lake shore for the dock, LOY 
dj me aftarwarde c ay i ee 
timber, and it was afterwards sawed 1n the mill fo bridoe timber. 


Then this Was outside ot ae 5 COntract 
A. This Was outside ot lis lo Y COnNLraAs 
(). The 300,000 then was crib-dock timber that he had got out? 


(). \W “prey Was it lying 7 


oo 


A. It was lying north of the mill on the lake shore, on the bay 


en . ) 
() Had 1} ¢ CVel] mad cl symilay ( »T) i WI1tl wee 
J a 
\. He made a similar contract befor 
pany : ] 
(64 (). As to erib-dock timbe 
\. ‘Lo put the erib-dock In, to finish 
(). When? 
. 
A. In (> { 
(). his is ‘607 w ire talki YF anoul 
\. No, ’68 we are talking about In 6S he eut the timber on th: 
lake shor 
o. 3 | asked 6 t | n 
of. i HInK isked you »{ Wi} } OHNLPACE Was 1n 4 
a. by a ee A gee Sa Se ee 
A. His contract 11) Oo, WaS to bDUlIGd a certaln Cridvb-adocKkK and he 
‘fis - ho a ole eee st M 4 {° ; | : . P | } 
finished that contract: had a contract for logs, eutting iogs tne 
° . } . see,” . } 
Wi1lhite (>) O/ and Oo finished > ra Ct eake hie lb) tOoK an 
| : | : | } 4 } 
oUunel miter LO DUul1LGa in additio lt CK na Cut GIS tlm vel 


a ade in ’67? 
A. This contract was made in ’68; the spring of ’68 
(). He did.it during the summ«e was that it? 

A. During the summer of 68. 


| 

). He got this timber out during the summer of ‘68: 

A. Yes, sir. 

Q. This 300,000 feet? 
4 Y ‘ rene | nL 4 Tz? e} Cr } (tt | 4 > 2? eee ry\39 ¢f oe i 7 ] > 
‘A. S.- Bit . think L.-WaS a ilbbie OVeLP that, DUE Th FOUNdG NnNumMm- 

bers 300.000. 


Vhat was done with 1t? 


nk part of it DY Olive and Robinson, Or Robinson after 
the balance was got after Mr. Cunningham came; after 
ie third of Se] : 
65 How muc! 
know? 
A. I don’t know. 


eae : Bo 4 a | 
(). hen Vou aqdont KNOW NOW Much Was lett thre re 


_ al — lstrar anda ) Sti ae : 
1 was taken DY UVUilver and Robinson, do you 


A. It would be ineluded'in the logs cut out that winter, the amount 
of timber gut out during the winter and summer of ’67 and ‘68. 
@. But if you don’t know how much Oliver and Robinson used, 


you don’t know how much was used after Cunningham came in? 
A. What was left by Oliver and Robinson was either in the two 


Sat amine Seas * 
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million that was on the dock or the two million that were shipped 
by Oliver and Robinson, and the aggregate amount of logs that was 
cut and was there would. be increased by the 300,000, and then the 
lumber deducted from that would leave the aggregate of the logs 
that were there when Cunningham came in on ‘the third of Sep- 
te —— 

That will not answer my question. You still will admit ¢ if 
es, don’t know how much Oliver and Robinson used: you don’t 
know how much was used after Cunningham and Robinson came in? 

A. No; I could not tell how much was used. 

@. How many logs were at the mill at the time of the transfer to 
Mr. Cunningham? 

A. I think there w: as about five million eight hundred thousand. 

(). At the mili? 

A. No; in the river. 

@. Well, at the mill? 

A. Well, i could not say how much there was at the mill, there 
Was 


About how many? 
=~ ‘ ver was full up for about three miles. 
. bnes eve r was full how far ? 
766 ra Well, three miles at any rate, and some of the dams, 
some of ed reservoirs, were full. The dam at the water mill 
was full. Weran them all down we could, and the river was full. 

Q. Don’t vou know- whether there was one thousand of it at the 
mill or 100,000 ? : 

A. Well, I think thatthe reservoir between the steam mill and the 
water mill wouid hold about 500,000. 

(). Well, how many was in it at this time? 

A. Well, | could not say any more definitely than I think it would 
hold that, and I think it was full. 

(). How far back from the mill does that reservoir reach there, 
back to the water mill or back of the water mill? 

A. U p to the water mill. We floated from the dam and filed the 
reservoir below, and filled it full of logs, and while it was full quit 
floating, and the logs piled up on the bank and filled up so it 
would. hold about 500,000, I think. That was the estimate. (Pro- 
ducing a diagram.) Here is a rough diagram. | 


Mr. Durrieip: I don’t think I care for.it, Mr. Oliver. 


@. Did you pay for that safe which you said was in the store? 

A. No, I did not; I bought it for Oliver and Robinson. I made 
a contract. 

@. Did Oliver and Robinson pay for it? 

A. I don’t know whether they did or not. 

Q. be don’t know that Cunningham, Robinson, Haines & Co. 
paid for it, do you? 

A. No. 

Q. What became of this grist mill you spoke of ? 

A. I could not say. 

767 (). Was it ever set up? 


EEO ia NTE ERED TEP MOTIF ONT SEE MOR INE ie our 
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A. Yes, sir. 

(). What in, and where? 

A. It was put up temporarily in the steam mill; the jiower part 
of the steam mill. 

Q. By whom ? 
A. By Oliver and Robinson. 
(). Was it there and a fixture there at the time of the transfer to 


4 


, 
4 


Cunningham 4 
A. It was; I think it was in the mill: Iam not sure that it was 
running or that it was kept running; I don’t know whether they 
put it up and ran it to grind feed in the winter, or whether it was 
Agile in the summer: I am not certain about it. 
(). Whom did Vou buy it of ? 
A. W o LI. CANNOT Say who we bought if of. 
). When did you buy it? 
A. Bought it in 1867, I think. 
@. Did Oliver and Robinson buy 1t % 
A. No. sir: think boue ht 
(: You don’t know whom you bought 1t of 
A. No; I could not say without looking up; I presume I have 


a 


! : } : | a , } 4 
iont KNOW where vou pou 


~ 

~ 

~~ 
a 


: Bid - — ee } od Eee i : . oe 
think it was in De Lro1t, Dut lam not certain. 


A. No; not to a certainty | don’t know; but ny Impression 1s 
r the machinery and the mill. 

That is pretty near a guess, isn't it? 

Yes, sir; it is pretty near a guess what [ should think 
i). W hai became of { 
A. I gave $1,000 ior it. 

©. What became of it? 

A. I know nothing about it; only Mr. Robinson says that he 
sold it. 

@. Who bought it—Oliver and 
A. We sold it, I think, in ’69. 
Q. I mean originally; who bought 1t originally; Oliver and 


+) 


Robinson or Oliver ¢ 


Robinson or Oliver * 
\. Oliver bought it; I bought 
J. What year? 

A. In 1867. 

? -ybaes did you buy it of? 
A. I boi ught it of a Mr. Day 

). Here in Detroit? 

\. Yes, sIr. : 

). Augustus C. Day, wasn’t it? 
\. I forget his other naime. 

). What was he doing here? 
So—214 
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A. He had been runninga shingle mill for a short time, and I 
bought the whole mill out. 

(). He was running the mill down here? 
@. Yes, sir; rdnning the mill here, and I bought everything out 


complete. 


(J. You say you paid him $1,000 for it? 


A. $1,000. 
(609 (). Did you ever set that up anywhere and run it? 
A. No, sir; never done anything. 
if up to Ossineke what did you do with it? 


TI . } , ms 

\\ nere qid Vou put 1t: : 
, | think Si ail ae ibis tint €] tore] - | for her 

A. LbInK It Was put Into a partor tne storenouse ; lorget where 

kk lt Was aiterwards: no.1it was 1n the STOT’ house. \\ CC 


it was: I think 1 


17 . | 
(J). W hen You VO 


never moved it, not to my knowledge. 
rev | . , } ° ? = ‘ 
@. Will vou explain why you bought this mill and paid $1,000 
f ' . . +) 


the storehouse : 


for it, and then put it in th 
\. I calculated to putit in the water mill, and I bought the shaft- 
ine—new shaiting—tor it. I took the circular saw out of the water 
in the steam mili, and then intended the shingle 


mill and put it 
mill to go into the 
ni 7 


y) TE Eo 
a | 


water mill, and prepared for it, and I got new 
1 Saginaw and sentitup. Dhad a mi 


} | 2 : ' ; < 
shaiting, new beiting, 1n sa: 

’ 4 7 , ] 1 4 ] : . fy ‘ , y = } | y 
wright to work at it, and it was nearly ready, with all the pulleys 
and everything, nearly ready to run, and it was stopped and the 


machinery put away. 


r pin =p Cy ‘> 
. By whom: 

= ) it 
A. By Robinson. 

% 7 i] } - ss s B : ~ — | * * 7 ~ 
() Was the machinery taken out of the water mill ? 


‘ By Robinson ? 

A. There was no machinery taken out of the mill except the cir- 
ar Saw ; that he took Out. 
Q. And was the shingle mill put in tle water mill at, all ? 


A. No. sir. 
aS 


@. Did not put it in the water mill‘ 


A. No, sir. 
1(0 A. De fOr'e Vou Fol i ady if Was stopped by Robinse  ? 
A. Yes, sir; it was stopped by Robinson about the 12t! 
| should think the 12th or 15th of June. 
ny interest in that shingle mill ? 


Q. Did you sell to Robinson any i 


A. Not any. 
@. You did not include it 
either, did you ? 
A. I don’t know whether I did or not. 
(). You don’t know whether that was in your bill of sale to Cun- 


in your bill of sale to Cunningham 


ningham ? 
A. I don’t know whether I mentioned it or not ; 
that there was there—all the personal property. — 
Q. Do you know the capacity of the Mercier and the Sophia Smith, 


I mentioned all 


or elther of them ? 
A. I did not; only from the statement of Mr. Gallup. 


f 
| 
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Did he stat 
was on board ? 
A. He stated what they took ; wh 
(). Do you know what | 
A. No, sir. 
Or either of them ? 


e the capacity, or 


he signature of the witness to th 


by consent counsel. 
Then adjourne d. 


iil THURS! 


JAMES B. WAYNE sworn on beh: 


¢hinery in Detroit? 


(). Deser he the machinery which 
Ossineke kept by Mr. Oliver, giving 


(. How long have you been e! 


VS. DAVID D. OLIVER, b/d 


id he state the amount that there 


. ? 
at tne cargoes were. 


iOrevolng testimony 1s walved 


7 ¢ ? tO 
AY, July 29Oth, LSSO—11 a. m. 


you furnished to the mill at 
les and values and the 


time when you furnis hed xe machinery. 


cr \] . : ‘ al 4 i S } > ay . , 
Objected to as Irrelevant and not within bhne reference. 


(Juestion re} ea ted. 


4 | te ' ? , — , . : 
A. It consisted of a steam engine, boilers, a gang-mill. saw-mill 
Tye | mery pS oe ) y t | ? i ek (Y rr if] t? ’ niar 
NnNaCHINerY. | dont know whether it was a PAN -tlii OF a CIrCcuiar- 
+ } . 1] } : } ' 
saw-mill machinery, shafting, pulleys, and mill gearing generally 
rry) . vere 
or a saw-mlll Phe amount was on our. books in 1865, running 
} } . y —— a | a, a z eg 
from and including 1867, $18,211.76 All of it was for mae hinery 


(). W ‘ee paid for it? 


or Lnosuranee and interest. 


\. Oliver and Robinson.. It was paid for by the same parties. 

(). Phe prices you gave were they the fair market prices for the 
articles 

\ \ laree amount of 1t was econtraet. SL7.000 and over was 
Lriciel OnbLracl war balan Wa nachine ry ordered at ditt rent 

Nes 3 
“i2 Cross-examined 

©. When was the $17,000 contra rad 

A it: was hetwe 1} thy a LCS o1yven—between 65 and 67. 
payee i vol the Contract here 


() What vear was 1t? 


A. é was between these years ; it 


aes ] wie : } ' 
machIwnery, PpULICYS, and Saw- 


was elther 765, 66; or 767. ] 


have not written it down. I have examined the books carefully 


and FONE throug! 


‘ 


1 the items to see. 


r 4 | 
here were no charges any 
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time except for machinery. I could not give you the exact date of 
that contract except by referring to it. 

@. Could you ascertain the year? 

A. I think our first commencement with Oliver was in *65.) That 
was the date of the contract, LS6o. f think we first commenced 


working for him on that contract. It took about two years to ret 
out the contract work. 

@. Did you furnish any boilers at all? 

A. The boilers were one contract. We did not make them. But 


the boilers were in our contract, | am pretty sure. They must have 
been in our contract. because the amount could not have been so 
Jarge without the boilers. 

Who did you get them of? 


. © 
A. I think we bought them of McGregor. 
®. Brennan, wasn't it? 


epee } . 17 ] SF a, ] } 
A. It might have been Brennan. Ve dealt with both these pai 
A + . . } a ye > " a . 
t1es. lt was ellnel VieGr (Or O] brennan. 
a>. ‘ } = Pee ae } ON, ’ } T> ; 
iio (. W ere not these bowers Pala ior OV LUNnNNINGThamMm., Robin- 


son, Haynes & CO. f 

A. When the account was aque and past due, a new contract was 
entered into with Cunningham, Robinson, Haynes & Co 

(). Whether any part of that new contract necluded Any of this 
sum you have given ? 

A. No. 

(). No part of the new contract Is 11) luded in the SLS.Q00 ? 

A. Now. { Witness hesitates. 

Well, gO On then. 

A. A new contract was entered into with Cunningham. Robin 
son, Haynes & Co., | think, and I[ think it was coupled in some wa 
or another with eat wnntenct the balanee which was owing by Oli- 
ver, or Oliver and Robinson, Was in sOoOTne Way coupled with Liat 
hew contract, and when the new accounts beeame due (oun men: 
Robinson, Haines & Co. paid the amount; but I could not tel! ex- 

actly how it was coupled without having the books before me and 


te 
—< 
- 
— 
— 
— 

~ 
— 

I 


ae S } ? } ° } 
in contracts. A part of it WasIn some way or other coupled with the 
new contract and payments were afterwards made by—— 


(). We will have to trouble VOu LO look cll that, Mr. Wavn  be- 
cause it Is 1 Important for us: we will have to eal] in. 

A. Yes, sir; very well. 

(). See how INnUuc h of this amount 2% paid by them, if vou will‘ 

r¢ sg eS, sir: I will look that up cll it Cone again : this was al] 
Was a isked to provide at this time, LO see how much machinery 
into the mill. If I had been asked to have had the contracts | 
would have looked them up. 


Then adjourned. 
774 IRImDAY July 380th, 1S80—1. a. m. 
JAMES B. WAYNE recalled for further cross-examination : 


(). Mr. Wayne, have you looked into this matter since yesterday ? 
A. The contract with Cunningham, Robinson, Haines & Co. was 
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not coupled with the old contract at all, but was coupled with a 
mortgage that I had given “se eure to secure him in the purchase 
of his interest in the company, in the partnership. 
(). So that your testimony yesterday was erroneous 
A. It was nearl} a misapprehension of mine without looking the 


» 


pal rs over; I can tell you how the payment was made. Wayne 
cll ; Solace furnishe d the machinery ; they took 11 . Oliver: he 
aie part cash at the commencement, and then gave a morteage for 
the balance, and 1 

axl aren whic 


ee ey +) 1e} lice +f 
hat mortgage, 1n the suypseguent deatdades of the 


og ~~ ’ } é- , = ’ ' 
1 OCCULTTeAa shortly aiter this transaction. was as- 


i 
1 e : 5 , | 
lonea LO veers M. Robinson as a part i the assets of the concern, 
17 : : ] : ee | pe 4] ' , . : Dic 
iy ate he drew: hedrew that from the firm: the assests were d1- 


vided up ‘angen Robinson and myseli. and he drew that ort- 


; = ‘ ae ae . a ae eR a . 
e, and the mortgage was assigned to Hhlm: thatis the last i know 


BE 

of it. 
," y : ‘ : > = | a , \ — " {° } . 5 
QO: 8. MR obinson was a partner of yours 1n the firm of Wayne 

} 

and Robinson ¢ 
RR | es ORR SS ee ee ae ee ee ey - ay eae 
A res, SIr; We qarew 1i0ts and adivided the assets Ol Lhe partnher- 
; } . : sg : 

ship and he drew that n lorte@age; 1b Was assigned to Nim. 


@. Who furnished the boilers ; didn’t Brennan furnish the boilers? 

A. I think Mr. Brennan furnished them to us: we had to furnish 
all the machinery. 

{40 \). Didn't you pay Brennan for these boilers by P1VING him 


. ee ee y oe a ae ee 
a note of Cunnin eham, Robinson. Haines & Co.’s ‘ 


} - 4 . , | ,y - 17 ‘ " - +? . . « 
(). yon’t vou remember how you Pala Brennan 


‘ NT, sa went! t x) ‘a hi nN 
A. No, sir; I cannot recolieet, but we precbah ATTN , | cannot reco 


tion of the partnership; Robison took the nortgage. 
,° 7 ° - | 
@. And you did pay him with these notes, Cunningham, Ro 
son, Hames & Co’s.? 


. . ~ -. T> } en a » 4 ee ee 
A. No, ot ae Rap hever pala brennan with any notes of Cunning: 
; . Ea _— ral Pr a ‘ArT , 
am, Robin . Haines & Co.’s: we paid Brennan before the mort- 


we on rtership. 
The mortgage did not cover the whole of this contract 
A No, sir; he paid part of 1 
t 


! oh , : =~ “Sle ’ 
(). The mortgage did not cover aivihing but Olivers own con- 


wa 


obinson’s: lots ot 


—_ 
a 

” 
pw 
~— 
—" 
— 
— 
ow 


A. if cove red Oliver or Ol 


— 
- 
~ 
I 
Ae 
~ 
uth 
ipoel 
f 


Q. How much of it was Oliver ‘ ; 
Oliver and Rol nson furni nee ‘in all $719: all of this was D. 
D. Oliver. 
(). Of the $18,000 ? 
= Of the $18.000. 
Then did you do some additional work for Oliver and Robin 
ae. a7 
A. Oliver end ere’ e POt their work somewhere eise ; they 
kind of got mad ¢ us, and took their work somewhere else : Pee 


know where they pe it; we did not do much for them 


valve Was ooh over to Robinson In the division of the assets of 


siceiiesinlineunieirendeennananameamenmtan ee ee 


6/6 GARREPP BOW Nr ter agente. a 
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@. How late did you furnish them any boilers: you did 
t furnish Oliver and Robinson any boilers at all ? 

A. No, sir; not Oliver and Robinson; it was D. D. Oliver. 
/. That, then, was as early as ‘67? | 
A. ’67; yes, sir; in 67; that 1s when our partnership dissolved, 
| the assets. were divided. | 
Did vou say all of the $18,000 was a Wayne and Robinson 


(). So that after your partnership dissolved you furnished noth- 


ine to Ossineke ? 


A. No, sir. 
. What date was your partnership dissolved ? 


} 


A. I think it was in October, ’67: it was late in the fall. 


Redirect: 


Mr. Russetxi: The result of your examination since yesterday Is 
this, as I understand it, that the whole amount of the $18,000 pur- 
chase of machinery for Oliver’s mill was on his account, except 
$719 on account of Oliver and Robinson, and that Oliver made the 
entire payment; ho part of it Was paid by anybody else ? 
A. Yes, sir: that is it: Oliver paid the whole thing. 


Mr. Durrietp: How many boilers did you furnish Oliver ? 
A. I would have to speak from memory about that; I think there 
was four or five; perhaps five; i don’t know, but perhaps six, and 
[ don’t know but there might have been more; it was a big mill. 


Mr. Russeti: There might have been ele ht. 

A. Yes, sir; there might have been eight; I don’t know: 
[ speak from memory; quite a number of them; I know we 
furnished boilers and furnished smokestacks, and furnished 


the whole thing complete. 


pw he oe 


ad 


Mr. Durrietp: Did you subsequently furnish any machinery to 
Cunningham, Robinson, Haines & Co.? 

A. We did; ves, sir. 

(). How much? 

A. I could not tell you now without looking it up. 

(). In round numbers what was it, if you remember ? 

A. There Was a gang, and there must have been some other 
machinery; there certainly was a gang; it strikes me that 1t must 
have been about $8,000 worth of machinery. 

(). Were there any boilers in that lot? 

A. No; there was an engine and gang. 

. That was in the winter of 69? 
A. Yes, sir; it must have been ’68 or 769; 1t was subsequent to 
the other transaction. 


The signature of the witness to the above testimony is waived by 


eonsent of counsel. 
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778 Davin D. OLIVER vs. GARRET B. Hunr ef al. 
MONDA ¥ Septenrber 20th, LSSO. 


JoHN BRENNAN sworn in behalf of the defendant. 


Mxamined by Mr. Durrienp: 
} 


What is your business t 
Boiler maker. 


+ 
A. D. D. Oliver; yes, sir. 


_ 
—— 
> - 


1? } et : az pe ea 
A. Well. I] made them for Mr. Oliver throug 


] > | ad 
and Robinson. 


Robinson ? 
A. I made them for D. D. Oliver. 
Made them for D. D. Oliver’? 


¢ 
A. Yes. sir 


(). About what date WalS if YOu delivered the boilers ¢ 


(id A. It was in 1867. 
(). How many of them were there ? 
A. Knight. 


@. I show you a note, and. ask you if you 


payment of the boilers? (ilanding witness a note.) 


A. Yes, sir. 
Marked Exhibit 1, and offered in evid 


sel. 


Objected to by complainant’s counsel as not tending to show any 


of 
Q. How was this note paid, Exhibit 1 
A. It was paid by a new note, I think. 
| 


(Handing withess nnother note.) 


“aa 
_ 


Marked Exhibit 2, and offered in evidence by defendants’ coun- 


Same objection. 


“- 


hand VOu. | will ask you if that draft Was made by vou 
i) connection with those other tLWo notes: I eall your attention LO 


} 


an endorsement on one of them in pencil; I don’t know whose the 


fivures are. 


A. Yes, sir: that is it : | recollect this. 


. I understood you that Mr. Oliver was responsible to you for 
these, and that Wayne & Robinson were not personally responsible? 


Liow long have you been in) that business 4 
[ have been in that business 33 years, here 1 
(). Do you know David D. Oliver, who had a mill up at Ossineke? 


id you furnish any. boilers to that mill? 


. What Il mean 1s did YOu Make them tT 


‘oe . | | . - ut , 
nde btedness from tne COMpiaihant toany person. 


b. 


that 


Clice by cle tendants’ Coun 


1 New note ? 
"eS, sir: that 1s the note: that is ithe note which paid this. 


() (Handing witness a draft.) Will you look at this draft which | 
or interest 


Se, ee oe: EE et ga a o - 
SOR RISE: SESE SGNY 5 tad aod aa Asae Ue aR ME ee TT ' 
ae SY, SEL Se ee 
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A. Yes, sir; although the order came through them. 
(. But they were not lable to you? 
780 A. They were not responsible for the payment. 
. These notes, of course, are paid? 

A. These notes are paid ; these parties paid the debt up accord- 
ing to our arrange ment which we made. | 

- C —— im, Robinson, Haynes & Co. ? 

. Yes, s 
= You eee that they % aid it, don’t you ? 
A. Yes, sir; I presume these notes show it, too. 
Cross-examined : 
(. They paid you, did they ? 

A. Yes, sir. 

Q. What did you have between ’67 and ’69 to represent the-1in- 
debt edness from Mr. Oliver to you ¢ 

A. Well, there were payments made to reduce it down to this 
amount, $3,174.55; I cannot tell without looking at my books how 
it came, but it was paid; that was the balance when these gentle- 
men took charge of it. $5,174.568—that was the claim that I had 
against it when these gentlemen here, Cunningham, Robinson, 
Haynes & Co.,and so forth, whatever their name Was, took hold and 
I threw off. 

Q. Was it a mere open account before that time? 

A. Yes, sir; it was an open account at that time; I got no other 

papers but these; that account was compromised ; I compromised 

the account. 

(). You de ducted ? 

A. I deducted $587.03 from it; that 1s according to my books 

now. I cannot recollect the transa ction, of course, only from my 
books. : 

751 Mr. Durrietp: You do not mean you deducted that from 
the amount of these notes ? 

A. No, sir; I deducted it from the amount Oliver owed when 
these gentlemen settled the claim with me. 

Mr. Burton: Was $5,174 the total cost of the boilers ? 

A. No, sir; $5,500 was the COSI, and they had reduced the deb! 
down to that much when Robinson, Haynes & Co. came to me and 
squared up the account with me. 

(). Who gave you the order for the boilers ? 

A. Wayne & Robinson, for Oliver; but they have a contract to 
show that I was not to come on to them, that I was to look to Oliver 
for my pay, and they took security on the whole thing, and my 
payment came from Wayne and Robinson — from Oliver, but they 
secured the whole thing. 

Mr. Durrie_p: Not these payments ? 

A. Oh, no, sir. _ 

(). The Vy took a mortgage ¢ 

A. Yes, sir; took a mortgage for the whole amount. 

Q. Was _ this a part of the amount which was secured by their 


mortgage : 


De besa hn 
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yes, sir; they had a mortgage covering the 


a 


A. I presume it was; 
whole transaction. , 

@. Did Mr. Oliver pay you anything on the boilers ? 

A. I think he made the first payment to me. I am not quite 
sure whether the payment came from him or came from Wayne and 
Robinson. I believe it came from Wayne and Robinson—the first 
payment. The contract was between Wayne and Robinson and 

myself, and it clearly specifies that I was to look to Oliver for 
782. the payment on these boilers. 


Mr. BURTON ; Was that a written contract ? 


A. Mr. Wayne has it, I haven’t got it, it was drawn up in Mr.—— 
office, I think. | 


Mr. Burton: I object then to any testimony about the contract 
between the witness and Wayne and Robinson without the pro- 
duction of the written contract. 


Mr. Durrietp: You had no mortgage to secure this balance 
which was paid by these parties ? 

A. No: Wayne and RKobinson’s covered mine. 

(). Ilow do you know that; do you know that or do you only 
think that? 

A. No; I don’t know it individually. 

®. You don’t know it? : 
A. No, sir; they told me that was the way it was made; of course 
I would not trust Oliver without some security; their mortgage 
covered all the security there was; | know I got the money through 
them, from Oliver and Robinson, on sccount of these boilers. 

Dy the consent of counsel the signature of the witness to the above 
testimony Is waived. . 

Then adjourned. 

MONDAY, Septe moer 20th, 18S0. 
190 A. W. Rick sworn on behalf of the defendant. 
(. What is your occupation ? 

A. secretary and treasurer of the Detroit Safe Company. 
(). Have been in that position for how long? 
A. Ever since ’67; not secretary and treasurer all that time, how- 


Q.. Did you know David D. Oliver, of Ossineke and Alpena? 

A. I don’t know that I do. 

Q. Did you know him in a business way ? 

A. I don’t remember. 

(). Did your coneern sell him a safe? 

A. I think that we did, but before I could go into details about it 
it is hecessary for me to look at the books; 1 dont remem ber the 
parties. 

Q. I thought you had looked at the books? 

A. I did, some time ago. A gentleman was there, Mr. Cunning- 
ham, and he at that time examined, but I don’t remember about it 
S6—214 


se SI AL OCI OR : 
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enough to be able te state distinctly just what the circumstances 
were. | 

Mr. Burton: All you know about it is what is in the books ? 

A. Yes, sir; that is all I remember about it. I remember very 
well the transaction with Cunningham and Robinson; that is, I re- 
member that there was a transaction with them, but I could not 
state definitely without examining the books. 

Mr. DurrieLtp: I will have to ask you to look at them 
784. = again, Mr. Rice; I understood from Mr. Cunningham you. 
had looked them up. 

A. I was not aware what I was coming for; I remember looking 
at the items, but I cannot positively state just what itis; if you 
give mea little time I will tell you. | 

The witness is then excused for the purpose of evoing to his office 
to consult his books, and on being recalled testified as follows : 

(). Have you again examined tle books of your concern ? 

A. I have. 

(). Did you find a sale to Mr. Oliver of a safe? 

A. 1 found Mr. Oliver's order was booked by my own hand, May 
93rd, LS6S, fora safe LO be delivered Ol) the boat Marine ( ity, shipped 
to Ossineke, Michigan ; price, $210; Adams, agent. 

@. Was the safe shipped’? 

A. June 18th, 1868, I charged Oliver and ‘Robinson for a saie per 
order, shipped, $210. 

@. Was that sum paid to you? | 

A. Well, September 2nd I credited Oliver and Robinson with a 
note, payable sixty days from August 2nd, 1868, at the Second Na- 
tional Bank of Detroit, for $210, and three dollars and four cents 
added for interest, making $2135.04; this note was discounted at the 
bank Septem ber lsth, 1868: October 30th, 1868, we had to take 
this note up of Oliver and Robinson’s; it cost $214.52; April 26th, 
1869, credit by Cunningham, Robinson & Haines’ draft, payable at 
Buffalo, New York, for this balance of account, $214.82, with inter- 
est added, making 658 cents more, in all $215, and that is the draft. 
785 Producing a draft. Offered in evidence by defendants’ 

counsel, marked Exhibit 5. 

. Was that draft to pay for that safe ? 

A. Yes, sir; for that safe; or rather it was to pay for that note 
which was given for the safe. 

(). There was only that one account ? 

A. That is all, sir. 

[t is stipulated between the parties that the signature of the wit- 
ness to this testimony may be waived. 

756 Monpay, Septenber 20th—2 p. m. 
WILLIAM P. HANAFoRD sworn on behalf of the defendant. 

Q. What is your age? | | 

A. I don’t know exactly; I am somewhere in the neighborhood 
of 55, I believe. 


Q. What is your business? 
A. Iam a pook-keeper. 


»). Did you keep the books of Tinker & Co. ? 


inson ? 

A. There was a firm of Robinson, H. M. Robinson—— 

Q@. Now I ask you about the firm of Oliver and Robinson ? 

A. Well, we done business with Oliver and Robinson. 

Q. Have you examined the accounts of L. W. Tinker & Co.? 
flave you the books of Tinker & Co. for 1868 and ’69? 


A. Yes, sir. 


(). Did you make that from the books? 
\ 


AR... 


(), By Oliver and Robinson Or DY another firm who succeeded 
Oliver and Robinson ? 


inson & Co. until the change was made in the books in the January 
following, but there was some conversation occurred, as far as my 
recollection allows me to say. Cunningham, Robinson & Co. was to 
come in about the first of Septem ber. They had come in about that 
time, as far as I recollect. Cunningham, Robinson, Haines & Co. 
would come in about the first of September, but there was no change 
made in the accounts in the books. 

Q. But were not the amount you subsequently received received 
from them, the new concern ? | 

A. That I could not say without referring to letters, and that 
would be considerable of a job, but I rather think the money came 
from Buffalo. 

Q. How was the final adjustment of that account—that balance— 
was it all paid, the whole of that $4,000 ? 

A. Yes, sir; that with other accounts accruing was evidently 
charged to Cunningham, Robinson, Haines & Co. the first of the 
January following. 
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. What was it in 1867, ’68, and 69? 

Book-keeper. 

Whom were you working for in 1867, 768, and ’69? 
[In ’67 ? : 

. And ’68? 

‘68 and ’69 I was working for L. W. Tinker & Co. 


Yes, sir. 
Did you have business with a firm known as Oliver and Rob- 


Have you examined the account of Oliver and Robinson? 
Yes, sir. 
What was the balance due L. W. Tinker & Co. from Oliver and 
Robinson on the first of September, 1S6S ? 
A. It is the amount stated there on that statement (ind1- 
cating a paper in the hands of counsel). 


Yes, sir; I made that from the books, $4,145.19. 
[lias that amount been paid to L. W. Tinker & Co.? 
lt has been paid afterwards, yes, sir. 
Has been paid by whom ? 

Bv Oliver and Robinson. 


1 


SSP ABA AO EIS a 


I know nothing about any successor to the firm of Oliver, Rob- 


a 


. 


ee ee mee 
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788 Q. The first of January, 1869? 
. A. Yes, sir; but I understand Cunningham, Robinson, 


Haines & Co. was thee partnership after the first of September, °6S, 
if my recollection serves me right. 

Q. This ‘ns gg which you have here is a correct transcript from 
the books of L. W. Tinkes r & Co., is 1t? 

A. Yes, sil 

Q. You made that yourself? 

A. Yes, sir. 

The papers referred to by the witness are marked Exhibit 4 and 
offered in evidence by defendants’ counsel; received without objec- 
tion. | 

Cross-examined : 


These credits between the first one dated September 14th and 
the last one dated December 3rd, on the first page here, were paid 
to vou during the autumn of that year? 

A. Yes, sir; on the several dates there. 

And fwhere were they applied; on the old indebtedness or 
applied generally ? 

A. They were applied on Oliver and Robinson’s account, as it 
appears there. | 

(). Between Septem ber Ist and December 31st; there was a con- 
siderable account run by the firm? 

A. Yes, Sif. 
© In addition to the old account’? 
A. Yes, sir; they continued buying right along; the bal- 
789 ance of their account Was not put into caper Gore Robin- 
son, Haines & Co.’s account until the 24th of April, but 1t was 
understood ; they purchased during April; that was the time we 
first made the transfer. | | 

Q. The time you first began to charge against the new firm ? 

A. Yes, sir; but the balance of Oliver and Robinson’s account 
did not go into that until the last part of April; [ think: that was 
simply a matter of convenience in order to get the Oliver and Rob- 
iInson account adjusted, and then we commenced on the new firm. 

Mr. Durrietp: But it was understood that this new firm came 
in on the first of September ? 

A. Yes, sir; that was the understanding; but we did not charge 
any. 

Mr. Burton: Do you remember whose note this was; this thirty- 
day note you have credited; this $1,000 note? 

A. That is a note of another pe rson ; an acceptance of Crippens, | 
think it was, if I recollect right. 

(). Is not this credit of Se ptember 14th the same note 

A. No, sir: 

(. That is something else ? 

A. Yes, sil 

The signature of the witness to the foregoing testimony Is waived 
by consent of counsel. 


a 
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790 Rosenrt D. Hurr sworn in behalf of the defendants: 


(. What is your age? 

A. I am thirty-five years past. 

(). What is your business ? 

A. Book-keeper. 

(. Did you ever know a place called Ossineke? 
A. I did; yes, sir. 

(. Were you ever there? 

A. Yes, sir. 

@. What vear and what time in the year? 

A. In the winter of 1868 and ’69. 

@. What time in ’68 did you go there? 

A. I went up there in November. 

@. What was vour business up there? 

A. Well, I was employed as assistant book-keeper. 
(). Employed by whom ? 

A. By George W. Robinson. 

(). George J., | suppose you mean ? 

A. George W., isn’t it? 

(J. George . 
A. George J. 

(). George Robinson, who was a partner of Oliver’s ? 
\. Yes, sir. 


Sees 
. 


_ Q. Were you in the store there? 


A. Yes, sir; store and office. 
(). That was where your business was; as book-keeper your busi- 
ness was In the store? 
(9) A. Yes, sir. : 
@. Did you have occasion to observe the amount of goods 
in the store there in 1868 when you first went up? 
When I first went up ?- 


1 

). Yes 

A. Well, yes, sir; I saw the goods that were in the store when | 
first went there. 

(). Were there some broug! { Up al the same time Vou Cale up? 

A. Yes, sir; the first consignment of fall evoods. 

(). Fall goods ? 


& 

A. Yes, sir. 

Q. Describe particularly, 1f you please, Mr. Huff, what goods were 
in the store when you got there, not including those that you 
brought up, and their condition and quality ? 

A. That is pretty hard work; I haven’t got an inventory in my 
brains. | 

(. In a general way I mean, of course. 

A. In a general way, there was a lot of shop-worn goods. which 
you will find in every general store which has been pretty badly 
run down in the summer. They were badly taken care of, cramped 
for the want of room and were badly taken care of; badly shop- 
worn from handling and want of care, moth-eaten a great many of 
them. Woolen goods and that kind of stock were badly moth- 
eatelh. 
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Q. What value would you put on them, Mr. Huff? 


Mr. Burton: I want to make a genera! objection that the witness 
is testifving to facts that came to his knowledge in November; this 
was two or two and a half months after the date of the transfer, and 
not testifying to facts as they were at the time of the transfer. 

@. What value would you give them, Mr. Huff, to the best 
792 ~= of your judgment? ; 

A. To the best of my judgment [ could not put them over 
$4,500; they would not have sold for that in the market; they might 
have brought more than that in the market there ; I don’t know. 

@. As book-keeper I suppose you had charge, or did you have 
charge of all orders that were given to the men—orders that were 
given to the men in the mili and other workmen on the store? 

A. On the store, no; they were allowed to vo to the store and do 
trading, and it was charged to them 


@. Were there any orders ahead at that time? 

A. Well, there was indebtedness owing the men which was paid 
next pay —, at the time I was there. 

(). A large or small indebtedness? 


x 


A. Well, I could not say the gross amount; they were coming in 
all the fall and winter, the fore part of the winter, and — seitling up, 
taking their pay, whatever we could give them. 

(), What condition did the men a} pear to be —_ with reference to 


. . 
clothing ? 
A. Well, I could not say with reg: ird to that. 


Objected to as immaterial. 


A. I could not give any definite idea. 
(). Was there > quite a demand or not much of a demand for eluth- 
Ing out of the stock that you brought up ? 

There was a large demand; the demand was ravenous on their 
art ; they took goods bef fore t they were put in stock in the store, from 
ie Warehouse, and from the dock. 

(). ‘Took goods before the ry £ol into the store 
A. Yes, sir; before the ‘Vv pot into the store. | 
(. You say the demand was ravenous; was it pretty large ; 
793 was there a large number of men? 

A. There was a large number of men; the mill shut down 
about that time, and there was considerable due them; the reputa- 
tion of the firm was not very good, and they wanted to take any- 


a 


thing at most any price. 
Q. Did you see what goods came up at the same time you came 
up ? | 
A. I saw what came into the store and what was left on the dock. 
Y. Do you remember whether there was any harness? 
A. Yes, sir. - 
). How many ? 
\. From four to six sets; I eannot say about that, exactly. 


What kind of harness? 
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A. They were heavy harnesses, for working in the woods; they 
were procured of Hayden and Baldwin here—heavy team harness. 
@. When was it you say you went up; the first of November ? 

_ «A. I went up there—when I arrived there it was the latter part of 
Novem be Rice it Was Thanksgiving day the day [ arrived there. 

(). Did you see the harnesses that were on hand ? 

A. No, I did not; what was on hand I did not see. 

(). Was there any haste in getting the harness ? 

A. Yes, sir; there was haste in getting the harness; the harness, 
as near as I can remember, two sets—that is I the reason I placed 
the number at four—I think two sets went to Price’s camp, and two 
sets Went to Robert Robinson’s Caliip, Lney were charged up 11) 
blank: the price was not stated on them because we hadn’t the in- 
SOIee. 

( 


*} 


And the amount carried out afterwards *‘ 

Yes, sir: I remember the circumstance, because we had a 

brush about them afterwards. 

794 @. Can you form any estimate of the value of the goods 
that were taken Up al that time? 

A. Well, no; I cannot; we bought largely. 

Q. Of whom; do you know? 

A. Of Allan, Sheldon & Co., L. W. Tinker & Co.. and Buhl, Du- 
charme & Co. 3 

(). Whom did you buy the clothing of? 

A. he clothing came from down in the State of New York some- 
where. That was the first; 1t was on the Metropolis; we went up 
on the Metropolis, but it had been transferred, I think, from a rail- 
way station or from another boat; whether it was purchased in 
Lockport or Buffalo I don’t remember; | know we got goods from 
both these pots. 


, 


(‘ross-examined: 


(). What makes you think you went up with the first consign- 
nent of foods that fall? 

A. Because there Was LO POOUS ; new consignments had arrived : 
because the freight house—they had a freight house and dock—and 
it had not been opened; we went up; it was evening when we ar- 
rived there, and there was no one to receive us at the dock; and |] 
had to check off the fretght, and there was a messenger sent up from 
the .boat up to the boarding-house, to H. M. Robinson’s house, to 
cive notice of the arrival of the boat. and it Was Some time before 
they opened the warehouse; there was no goods in the warehouse, 
and he said he was not certain whether it would arrive or not; it 
was the first consignment of goods; I know it was at the time. 

©. What did L. W. Tinker & Co. deal in; what was their 
WO bill for at that time’? 
A, They were wholesale Orocers. 

©. How much was their consignment worth at that time ? 

A. I could not tell you as to dollars and cents; I know IJ took an 
order there for considerable, in feed. 

Q. Can you estimate whether it was $1,000 or five thousand? 


2 


aa 
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A. It may have been $300 or $500; I could not tell the precise 
amount; | know it was a considerable consignment of feed. 

(). For horses: feed for horses ¢ 

A. It was feed for the camps; they were preparing to. go into the 
camp, and it was for that purpose. 

(). - must have left here as late as November 25d to have got 
in there by Thanksgiving Day? | 

A. I was a week on the road; had a eood time. 

(). At least as late as November 19th you started ? 

A. I cannot say what date it was; I can tell by going home; by 
refer! ring to memoranda at home that I have in my posse ssion now. 
©. Now, was L. W. Tinker’s consignment as large as $7,000 
worth ? | 
A. No: beeause there was not $7,000 worth in our whole eat 
(). In your whole cargo ? 

A. No, sir; not consigned to Ossineke 

(. You think the consignment was as large as $1,000, Tinker’s ? 

A. It might have been one; 1t might have been five hundred; | 
would not state the precise amount. 

(). It might have been five thousand ? 

A. No: it wasn’t five thousand, because we did not have—well, | 
would not state the value of the ceeods we took Up, that is, it Was a 
valuable cargo; I know that, for I was all that first night checking 

off with the clerk of the boat. | 
796 (). Was there any crockery up there ‘ 
A. Yes, sir; there was some queensware there 

Mr. Durriktp: You mean sent up or up there already 

Mr. Burton: Up there already tn the store? 

A. Yes, SID ; there was. 

(). Much of it? 

A. [should not consider it much, although it might. have been 
lots for that market at that time. 


~ 
a 


so 


*} 


Q. Can you give us any estimate of it? 
A. Yes, sir. 

(). Was re any boots and shoes ? 

A. Yes, s 

(). Any cou quantity ? 

A. No, sir; they were broken cases. 


a 


(). iknow their value ? 

A. I could not say; there was some would not sell in this market 
at all, and they were stowed away by themselves. I: know we jobbed 
them off for what we could get for them. 

(). Any stock of cottons ? | 

A. I don’t think there was anything in stock in cottun goods at 
all. ‘There was some cotton sheeting there. There wasn’t much cot- 
ton clothing used there. We had quite a considerable stock denungs. 

Was there much hardware ? 

A. No: there wasn’t much hardware. Some of these boots and 
shoes were stored next to some salt barrels, and the brine from the 
salt barrels spoiled them. 

Q. There must have been considerable salt spilled on these boots ? 


Bt AE ERLE ET TE ES AS Oe 
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A. Yes. sir: there was considerable brine from the barrels 


— Lael fy? , 
ay ott from the store. 


ry ‘ : . } aie : sada ae at . 7 —P — ee . . 
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, Ne 7 a 7 . 
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. a4) f } ' ‘ 7 } |- ] \’ 
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— : - ees a : aege } ee) 4 See ae ; ] saa eae ' . 
Was more or [es empty Some Dvarrels. Phere was some barrels there 
1] ] ] } “SD ee } -_ a: 
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_ 
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get i 4 Ol1 the 71] ( me) tern OCT ! 
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‘rom your knowledge of the business there, Mr. Huff,in your 
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By consent of counsel the signature of the witness to the lorego- 
Ing testimony Is walved. 
‘Then adjourned, 
S7—214 
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THECDORE EATON, Jr., sworn in behalf of the defendant. 


). Did that firm have some business transactions with David D. 
Olive or.Oliver and Robinson in 1867 and ’68? 
\ 


Yes, sir. 


Q: Were Oliver and Robinson indebted to your firm, Mr. Eaton ? 

A. Yes, 81 

. In ial sum ?. 

A. I don’t know: I did not look into that matter. When [ came 
up he re | came up here to —, about payments. 

@. Since the third of September, 1868, have you received any 


» x ? ] ; Se 
payments on that indebte GNess | 


A. We have received $1,000, in two payments 

(). ¢ an you F1Ve the date of the first one ? Do you want to look 
at this? (Handing witness a statement.) 

A. October 16th, 1868, 8500 received in the form of cash. June 
L5th. 1869. SSO0. C unningham, Robinson & Co.’s acceptance. 

Q. Will you look at that and see if that is the paper? (Handing 


u 
witness a papel 
A. That is the paper with my signature to it. 
: wih: ‘ee hy Ee } s 
(). Oliver or Oliver and Robinson were indebted to you to that 
amount, at east ¢ 
A. In excess of that amount. 
. ry} ‘ 7. Soma as ilies Para na i 
S00 he acceptance identified by the witness is marked [x- 
1) Sey Seen eee es Ke wr ee ca ? 
Nibit 6, and olfered in evidence by defendants’ counsel. 
ri . : : i 
Cross-examined : 
y ; * oe . : : . 
@. Do you know when ihis lebtedness accrued, Mr. Eaton? 


\. Yes, sir; I think within eo or three days after the formatio 
of the co-partnership of Oliver and Robinson, whenever that com- 
neneed. | 

(). That began in the fall of 67. Was it that time? | 
A. Yes, sir; I think it was. There was only one transaction, | 
think ; one large transaction between us and Oliver and Robinson, 
and Liat never has been paid 1D full. | 
Q. ‘That was from a year toa year and a half previous to this? 
A. Yes, sir; that was on the main transaction, on the original 
note of Oliver a8 Robinson’s that was endorsed. 

(). That has been given up? : 

A. It had not been given up when Mr. Cunningham was in our 
office last spring. Ile asked me for a memorandum of the pay- 
ments of Cunningham, Robinson & Co., and the only payment I 
could find on our books was that acceptanee with their names on. 
He wanted a memorandum of this payment October 16th and the 
note which I gave him to-day. 

. Do you know who paid them + 


y 


You are a member of the firm of Theodore H. Eaton & Sons? 


» + 


v¢ 
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A. No. I do not; but my impression is it was George Rob 


writing. 


69] 


inson 


who did the business. I think that [it] is George Robinson’s 


by consent of counsel the signature of the witness to the forego- 


ieee 


Ing testimony Is Waived. 


Then adjourned. 


SO] W EDN ESDAY, Oectob ih Oth LOov 

HENRY M. RICE sworh in behalf of the aU fendants. 

Examined by Mr. Remick 

(). You reside in Detroit ? 

A. Yes, su 

(J. And are book-keeper for Bubl, Ducharme & Co.? 

\ Clashier 

‘Q. Do your books slow transactions between that house and_ thy 
firm of Oliver and Robinson ? 

A. Yes, sl 

(). In what vears? 

A. In 1867 and ’68 

@. Who was your book-keeper at thi ie of making the entries 
which you ftlnad 

A. | eould not tell vou who he was 

(). Is he In your employ. nov 

1. No. 
\). WO vou know where lie S 
1. | do not 
(). Do you know whether he 1s in Det t or not 
-_ 1 a 

A. i kon t KNOW 1 don sho, ¥i1U ads DOOK-KeCeCD rattnat tlm - 
that who had charge of the books 

(J. Will vou state how the ae nit LOood ¢ the tl ird Ot ptem- 
be} Paths j 

\ \t that 1 me we had S2Zo1L.17 cnargved yalnsi them on he 
iledgel 
OU? i, H LnNaInes Withess a Lh ) Is that st: rtement a correct 
transcript from Lhe books 

A. Yes, sir: supposed to be 

@. Did you make it yourself? 

| a Yes Sil 

(). Will vou state wnat that transer! [ Vs nd the payments 
that were made subsequent to the date last mentioned ? 

A. The payments that were made before the date mentioned ? 

(). NO; subsequent—after that date. 

A. We had this eash payment of $281.31. 

prc, 

(). I see on this statement a credit of a note for $747.62, and : 
eash eredit of $281.81: was that given to balanee the account which 
Oliver and Robinson had made ? 

rice 


A. Part was on acecount—$231.17 was on the aceount: the bal: 
ae . ’ 
j 


of it was for the balance of t 
fees on the note. 
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(). And that note was given for that account? 

A. The note was given for Oliver and Robinson’s previous ac- 
count. This cash and the last note given was In settlement of the 
account and the balance of their note, which was given for the 
account. 

®. Were these books kept in the regular order of your business? 

A. Yes, sir; as far as [ have any knowledge. I had nothing to 
do with them at that tim: 

(). Do your books show that that note of $747.62 was paid at ma- 


ce 
_ 
| 
eed 
naw 
tA 
~~ 


< 

Ity 

A. Yes, sir; paid before maturity, about two weeks. 
What was the date of the payment? 


4 


A. January doth, 1869, the bill-book says. 


@. Will vou explain what this $98.51 was paid on, which 
803 appears in this statement? 
: A. The journal says interest on note on the $1,690.55 note. 
Cross-examined : 
ry . .* } 1 . -Q\ = ' 
(). Che first debtor item you have here, amounting to Zz, ¢ 19.48, 
] 


. . ; ® Gr ey nth, 4 } r rth < ; . ‘ a7 bial 
including one note for $1.690.55 and one for S690.82—was not this 
second note a renewal Ol a portion of the first nove? 


4 7 . v% ‘ : ys/aR7S . rj ’ ’<« ‘ as , r\6 ‘ as) + ) } ) 
A. No, this was not a renewal; this was the balanee of this note 


ae : ' — - : | ] } : 

which went nto the account WU] DOOKS GO Tt SHOW 1 Chis 
a af . 4 } } : rh, Fags ° é / <G er } 41 > : , } 
$1,690.55 was settled by this note of $1,690.55: then this merchan- 


: ] 4 } } ] } ay ao as ay 
dise and account were all settied and palaneced with this note oj} 


(3 4 = Oe Be es? Bie lhl bes) ve : Zs. 
SOYU.DD, ana the Protest iees charged Mito the accoulit Pan TOY 
$691.81. 

{ . > - ] , 1 a y ; } ] 1} Eos 

n summibe them you have not entered 1t qouble: 


d 
A. Our books show two different items. 
). By whom was the first note given—the $1,690.55 note ? 
A. It says down here, Oliver and Robinson’s note. 
(). Given to whom? 

A. Payable to H. M. Robinson. 

Q. Do you know whether the debt was due from H. M. Robinson 
or Oliver and Robinson 4 

A. I think our books show the account was in the name of Oliver 
and Robinson ? | 

(). Then that appeared more like an accommodation endorser 
than payee of the note, H. M.. Robinson apparently endorsing for 
them ? 

A. Yes, sir, that is the way it appeared from the entry in the bill- 

book. 
S04 (). That $1,690 note, made on the 29th of November, ’67, 
they paid May 25th, ’68, on that $1,000? 

A. Yes, sir. 

q. And who gave the note for the balance, the $691 note? 

A. Well, we got a note for $747.62, the balance of the account and 
the balance on the note. | 

(). That was the entire indebtedness at that time ? 

A. And eash $281.51—the entire indebtedness was $1,028.98. 

Q. Who paid that cash ? 


oe 
ae 
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A. I could not say; it would not show who paid it. 
). And who made the $747 | 
A. H. M. Robinson. 
Q. Do you know who paid it 
A. No, sir; I could not tel 


4 
; 


+ 


i 

Redirect: | 
®. I understood you to testify that that note was finally paid in 
settlement ol esas ge and Robinson’s accout 


ms 


ya iia -iiek erin ts Tacete:” iy 1 aggerent, be 5 nape | _ _ me 
Mr. Br RTON: That is ‘what he said; he sald that note was pald. 


ry ' , ] , — : —— . | . > ) ‘ ae oan > 
A. That note and that cash were given in settlement of Olive 
) ' nie a ' } +] fd legal Ree, |, Beene 
and Robinson’s account, and the note Was hnhaily pald. 
‘ a ' : a Se ee *é ec l. ; } «) 
(. And when that note was paid the account was balanced 


The old account: we had a little account of Robinson and 
Haines. but that paid up the account of Oliver and Robinson in our 


bor ys. 


aa ‘ ] - . ] a } ] 
SU Complainant’s counse!]l eoneedes that the books referred LO 
UY this Withess were re@ularly ana correctly kept It) the 
a RS PRs. oe 
course of the business. 

| ne signature of the witness to thi rorevgoins testlmony 18 walved 


by CONSE!) of counsel. 

OUG RoBERT B. RipGuey sworn on behalf of the defendant. 
| . | 
Examined by Mr. REMIcCK 


‘ou reside in Detroit ? 


eS, SIP. 


’ 
A. Yes, 
.. Llow long have you lived here 
A. About [6 years 
). You have been in the firm of Welsh and Griffith for how 


A. | was managing their business here at that time; in 1868 I 
cor oe SS eon ae, > 2] 
managed their business: they ran this as ait ranch h ouse of the 


Boston house and | managed the business for t 
(). From when ? 

A. From 1865, 1n fact. 

(). State, 1f you please, what transaetions your house has had with 
the firm of Oliver and Robinson, of Ossineke ‘ 

A. Well, I cannot say that we had any, because the books — show ; 
the ledger heading does not show any such concern, consequently 
[ cannot say that we had any direct business with that concern. 
The ledger does not show it in that Way ; these bills up to that time 
were only to Mr. Robinson, and then the ledger heading was changed 
afterwards to some other coneern, but it does not show it was Oliver 
and Robinson; it was Henry M. Robinson. 

Q. What goods did you sell Henry M. Robinson, or have you 
sold Henry M. Robinson, of Ossineke ? 

() 


Objected to as immaterial. 
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A. We had sold him circular saws anterior to this. 
@. To whom did you consign the goods which you sold to Mr. 
Robinson; to whom did you consign them in Ossineke ? 
S07 A. I cannot say positively unless I had access to the ship- 
ping book—that Is, the shipping receipt : ny impression is—] 
cannot tell positively, but I think it might have been shipped 
that concern and still billed Henry M. Robinson; but I cannot say 
unless I had access to, for instance, the boat books, the shipping re- 
celpts ; 1t 1s possi ble that he might have had them shipped to the 
concern and still charged to himself personally; sometimes that is 
the ease; if I could find these books then I could tell you; I cannot 
cc ye you from memory, of course. 

(Handing witness a paper.) Is this a correct transcript of your 
ane as ke pl t by yourself re lating t o the sale of SaWs, WC.., to Henry 
M. Robitison at Ossineke ? re | 

A. es sir; this was repairing, you see; there were sales of pew 
saws, but this is some repairing, 1f you notice. 
J. What was the amount of that account which I hand you ? 
A. $29.05. 
. When was that paid ? 
\. It was paid, January Sth, 1869. 
). Do you remember who paid it? 
A. No, sir; the books simply show by cash. 

(. Were all of the goods which H. M. Robinson bought of you 
that summer consigned by you to Ossineke ? 

A. To the best of my knowledge they were; as I answered before, 
l suppose the proof positive of that would be the shipping books; if 
[ could find the shipping books I don’t think there is any doubt 
about it: J could answer it as positively as | eould dhswer any- 

thing. 


SUS (). What is your recollection, then ? 
A. That the ‘vy Went to Ossineke, sir. 
@. Did you receive any information from H. M. Robinson as to 


what 8 se saws were intended for, or for what firm ? 


Objected to as incompetent and irrelevant. 


A. Mr. H. M. Robinson could not bind the firm of Oliver and 
Robinson. 

Q. Have you your shipping books of that date‘ 

A. I cannot tell you; it would take me some ttle time to find 
out; I wer ° [ could find them, but Iam not positive; of course | 
have no doubt but these goods went to Ossineke, although I. could 
not swear positively ; one of these entries shows the goods went by 
the Marine City; I have always been familiar with these boats run- 
ning u Ip the shore there, and there was a cartage charge for cartage 
to the boat, which showed, of course, it went by boat; I don’t think 
there is a doubt about it. | 

(. The = was marked Ossineke, wasn’t it? 
A. Yes, s 
(). The first item in that bill? 


é 
+ 
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A. Yes, sir; it was marked Ossineke, and a charge made for cart- 
age to the boat, the Marine City. 
(. Is the cartage included in that? 
A. Yes, si | 
Q. Was it in your books? 
A. Yes, sir; I will show it to you if you lke. 
That is not an exact transcript of your books of the whole 
entry in each case? 
A. No, sir; it is just a bill like you would send to your custom- 
ers; I will show you the entry. 
SO9 Q. Is that a substantial transcript of your books? 
A. Yes, sir: would you like an exact t du plic ‘ate of the books? 
Mr. Burton: I am not putting this testimony in. Of course | 
shall not ebject to-it on that ground. You can put in an exact 
transcript if you want to. 
(). You have had charge of the books all of the time during and 
since these transactions? 
A. Yes, sir. 
@. You state this bill to be a substantial transcript of the books 
relation to this account? 
A. Yes, sir 
Showing the amount of indebtedness and the credits ? 
A. Yes, Sil 
The statement referred to by the witness is offered in evidence by 
defendant’s counsel. 


cd 
ee 


Objected to as immaterial. 
Cross-examined : 

®. What was Mr. H. M. Robinson’s business at that time? 

A. I believe he had some connection with a mill. I had known 
him asa soeiweed with Mr. Wayne before then, but [ cannot say that 
he was a ee ner with Mr. Wayn eat that time. I am almost posi- 
tive-he was not at that time. 

(). an crt ww then what his business was? 

A. Yes, sir: lumber manufacturer. 

Mr. Remick: With what firm did you understand him to be con- 


A. Well, there was a name of Oliver in it, but I cannot say 
810 just how the thing ran. I used to hear him speak of his 

people up there at the mill, Oliver and Robinson. or some- 
thing of that kind. 


< 


Mr. Burton: Cunningham, Robinson, Haines & Co.? 

A. No; not at that time. 

By consent of counsel the signature of the witness to the foregoing 
testimony is Waived. 7 
S1] Testimony take h October Oth. LSSO. 

JAMES LT. BERNARD sworn on behalf of defendants: 


Do you live in Detroit: ? 
4 Yes, sIr. | 
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@. What is your business ? 

A. Book-keeper. 

Q. What do you know of any transactions between your house and 
the firm of Oliver & Robinson, of Ossineke ? 

A. I know that bill was made out there in the store, and that the 
woods entered in that bill were charged to them. I was not at the 
house at the time that was made out; that was made out a good 
many years ago, but I have examined the books all through, 
and find that amount charged against them; and that is all the bill 
the books show. 


Cross-examination : 


©. What house is it ? 

A. Richmond, Backus & Co. I have been there two years and a 
half, but I looked those matters up. Some of the books and papers 
have got packed away or lost; they probably have got packed away 
with the old papers, but I gave it a pretty thorough search. We 
have searched the books and cannot find it, and we found that was 
all there was against them. That ain’t settled yet. 

Q. Is that the draft you refer to? 

A. Yes.sir: that is the one that we believe settled that bill. There 
is-some little difference there 1n the matter of interest, but that is 
the only one we can find. We find the account was settled June 26th ; 
[ think it was about that time: itis a little over two months; it 
might have been paid on that day, but we did not credit up our col- 
lections every day. We deposit our collections in the bank, prob- 
ably 40 or 50, once or twice a month; we probably enter them on 

our book, and then of course we enter them on our cash-book : 
$12. we have looked the papers all through, and everything we 
can find foes to show that that note Went to pay that ac- 


— « 


count. 

Q. That was a draft upon Cunningham, Robinson, Haines & Co., 
of Buffalo 7 | 

A. Yes, sIr. “3 

( \ecepted by them; was it paid by them ? 


: 
ae 
A. Yes. sir: as near as I ean tell. 


of the draft ? 
A. That is all; I did not make the bill out: I did not knowthere 
was such a firm 1p existence. 


Mr. Remick: Your books show that the transaction noted in this 
statement was the only transaction you had with Oliver & Robin- 
son ¢ | 

A. That is all we can find; that was’nt any regular account. 

Q. And this draft, which was paid, corresponds to this account, 
very nearly, with accrued interest added ? 

A. Yes, sir: they had in those days probably 8 or 10 pages for 
sundry accounts; parties who would not buy more than two or 
three bills in a year; this was one of them; most every house has 
them; we have them now, but not in that shape, we give each man 
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an account if it is not more than one or two lines. The difference 
between the face of the bill and the face of the draft did not come 
up to quite the interest received on it. There was probably a dif- 
ferenee of 50, 40, or 50 cents in the interest. 

Q. Do you know who paid that draft ? 

A. No. | don’t. 

The aceount an 


and draft are offered in evidence, and marked Ex- 
hibits E B and F B. 


All we ean find is that the draft was intended to pay that 


i 2) q ] ] at eda ~ . y 
Slo ©. Do your bodks show when you received the money on 
th s draft i4 
A. Wh the credit of cash is on the 26th day of January, LS6Y: 


ld he 7 inte + A e *. : 10 dave aftias ane 
that would be in all probability, § or 10 days after the note became 


1] ] ; ; i in Me gn ; ° 

due, allowing the grace of the note. But it might be paid that day 
} ! es ] ee ee <p . t — 
and we not get the money for a lew Gays ; lt O ioht be paid to-day 


in Butialo and our bank not 2lve us ecredlt tor two Ol three davs. 
| : ] > ; re " a ‘ ~ 
(). At all events vou are pretty sure that this [ was | paid hot a 
very tong time aiter 1t fell due? | 
\ + ws . BP , } C > 7 ty : e 
A. No: It iS creaited on tii YOth Ol June. 
CLC ross-examination. 
WW? Pap: 2 eh ee 
(). \\ hose account ala Vou iook fo} 
7: me x . Pee ; a > | =) 
A. Looked ror Uliver «& Kobinson . . 
{ ) 1} ] TeV\1 ] = ; : oy A mmr 7 arith | i : } ‘ ‘ Rol ° os 
y. lid you look for an account With Cunhnhning nam, nobinson, 
- . s ss | +) P 
Haines W LO.! 
A. No, sir. 
; ¥ 7 . . \ Se vy - 7 Y 7 3 s } > €)y) sf @ nc . - ] » 7. 
(J. Do you know whether there is such an account as that on your 


books Or hot 
ee, eet _— , 

lal May Nave been given to pay an 

the books. 

4 . } 1; ] loxcrar A ; . 

Yes, sir; the money was credited to Oliver & Robinson. 

J. Lhe money on this draite ae ake | 

A. Well, it is credited cash ; 1t don’t say how it came in; it don't 


show bv bilis rece ivable. 
() You don’t know whether the cash came from that draft or 


. 7 e a \ ’ ae "4 " : ? . ‘hd ogo? : <> 
S14 (J. Only it came about 10 days after the draft was due‘ 
“os ese aelee ? ae ne ep 0 
A. Yes, sir; it might have been paid three days after it 
ry] eh es ee wee aS SEO oF . ae , 
Was due. Phe note had three days orace, and 1t might have been 
: 


two or three days after it got here before 1t was credited. 
Q. The credit you have on your books 1 

draft became due 

 &, Yes, sir. | 
Q. You don’t know whether the money came as the proceeds of 

that draft or not? 

88—214 
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A. No: I ean’t tell. 

Redirect examination: 
Have you ever seen on your books any account with Robin- 

son, Cun! ningh am, Haines & Co.? 

A: Not Since | have been there. 
(). Is there any suc I) account on your books ? 
A. There may have been some old matter we did not refer to, but 
as near as I ean make it out the difference between that is almost 
the same as the interest credited up from this account. 


S15 Testimon UY Laken Before Herschel W hitake Nr isq., at has Office, at 
Detroit. Mich.. October 25th : 1S50, at 2 o'clock p.m 


OLIVER vs. CUNNINGHAM. 


Mr. Charles F. Burton appeared on behalf of the complainant, 
and Mr. Geo. B. Remmiuck appeared on behalf of the defendant: 


The complainant produced as a witness JAMES 8. KEEN, who, be- 
Ing duly ’ Sworh. testified as follows: 


). You agg » in Detroit? 
A. Yes, si 
). What is your business ? 
A: Book- keeper. 
). For whom? 
A. Croul Bros. 
). How long have you been so? 
A. Sinee Jan. Ist, 1872. 
’. Have you examined the books of Croul Bros. to ascertain what 
transactions have been had between that house and the firm of 
Oliver & Robinson? 

A. Yes, sir. 

Q@. Will you state if those two statements are a correct transcript of 
the books - anding papers to witness) ? 

A. Yes, si 


816 Mr. pane I shall « ject t to any transcripts of the books 
made by a book-keeper three or four years after the firm of 
Oliver & Robinson was dissolved. | ot not make the objection O}) 
the ground that it is a transcript of the books. I think you ought 
to have Mr. Croul here or the book-keeper who made the entries. 
The two statements are offered in evidence—are marked A. H. W. 
and B. H. W., and are hereto attached. 
Do you know anything further about these goods than what is 
le by the books? . 
A. No‘ sit 
(). Of the sale or delivery ¢ 
A. No, sir; [ was not there at the time; I did not come there 
until afterwards; that is a transcript as I found the books written 
up. The books are in the handwriting of Mr. Kane, who was the 
book-keeper years before I came there. 
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Mr. Burton: Are these the exact transcripts ? 

A. Yes, sit 7 

Mr. Burton: I will admit the: paymentor 9 $156 16, by the firm of 
Cunningham, Robinson, Haines & Co., on the 5t! of January. 


S17 ANDREW C. MerrILt sworn on behalf of defendant: 


(. Where do you reside? 


A. Detroit. 


“ 


) 


@. What is your business ‘ 
A. book-keeper. 
). For whom? 
.. ts. ©. Wormer X Sons. 
State what you know of any transactions between your house 
firm of Oliver & Robinson. 

Taken from the books ? 

i. SIr. 
Mr. Burton: I will reserve my exceptions to the introduction of 
.. this evidence until after [ have consulted with Mr. Oliver. 

The Witness: I have a memorandum here of ail I know about 

it. June 2nd, 1868, G.S. Wormer & Sons sold Oliver & Robinson 
a vove rer an d throttle, to the aha of $209.49: July 28th, 1868, 


they paid $100, which is properly credited to them; Jan. 12th, 1869, 

following, there is anol ther credit, which reads, “By cash, to apply 

on H.S. Robinson’s note . S106.63.7 making the total paid S?PO6H.65. 
= steht ra balance of S256. 


@. What other entry do you find in reference to this H. M. Rob- 
inson note? 

A. I devoted two or three hours to looking that up, an 
what I find. It was the usual custom at that time to sell a man 
coods and take his hote, put Lone note in the safe Or somewhere, but 
make no entry of it. When the notes were paid it went into the 
eash book, and from that into the ledger to the man’s credit. Tl 

4 second payment reads, “To apply on the note;” that went also in 
the same channel; and I cannot find any record of any note bein 
elven at all. 7 
@. Can you find that: this note, according to the custom of the 
firm, was to i eo this bill of goods sold June 2nd, 1868 ? 
O15 A. Yes. sir: that is as I understand it. 
And that the $106 was credited to Oliver & Robinson‘ 
A. Y es. sIr. 
(J. I see you have got a statement here of Oliver & Robinson ? 
A. Yes, sir. I have it different here. I have made this memo- 
randum from the books. Robinson. It 1s here. 


CA paper is here handed to witness. ) 
di Q. Is that a copy of the books referred to, the transaction you 
have testified about ? 
A. This 1s a correct copy. 
Paper offered in evidence and marked Exhibit C. H. W., 
{ 


Objected to. 
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Cross-examination : 


@. How long aie you been a book-keeper for Wormer & Sons? 
2 Since the first of March, 1872. 

And you were er the book-keeper at the time these entries 
were made ? 

A. No, sir. 

And all you know of it is from searching the books from back 
of the time you went there? | 
A. That is all. 


Q@. Did you find the note upon which the payment was made? 


A. No, sir; I did not-find the note. I hae not looked as thor- 
oughly «as | — [f it is necessary I can do so. 
S19 (). That entry looks as 1f it did not pay the note? 


A. Yes, ie ah balance of $2. 
. Naturally the note would remain there 
A. Unless there was some discount made. They may have sur- 
rendered the note when the last payment Was mi ide. 
Q. You don’t find whether that was in full, ae! nothing except 
what is on a paper ? 
A. No, s] 


+) 


Redirect examination : 

@. What did you say was the balance? 
A. Two dollars and 86 cents 

(). Do the books show that t] 

A. Yes, ic The books rea 

tel] you just how the ‘sie are. In this vear that this transaction 

was made, 1868, the books were continued until the first of January 


ie aceount is balaneed ? 
} oo. ' : a | 
I—if vou wish me to state it I will 


following, then the accounts were transferred to another ledger, and 
on the first day of January this account shows a balance of SLOG 
and something; then on the 12th of January there was an account 
made, “se the account Is ruled out, and it said “to balance,” ruled 
up, and it disappeared. l am unable to find where that account 
went to. The entry of $106 went thro ugh the eash book—went in 
the regular order. I think it was wpa vilils transferred te som 


other book Or SsOme other page nn the book. have hot found Lb. 


$20 In the Cireuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


Davip D. OLIVER. Complainant, 


vs. 


Henry S. CUNNINGHAM. JACOB ESCHELMAN. GARRET B. Hunt. 


Calvin Haines, Philip M. Ranney, George J. Robinson, Henry M. 
Robinson, Defendants. 


In the matter of taking testimony in the above-entitled cause before 
‘higan, on the 


Seth L. Carpenter, a notary public, at Alpena, Mi 
9th day of December, A. D. 1880, at 10 o’clock a. m. 
The testimony of David D. Oliver, of the county of Alpena and 
State of Michigan, a witness produced, sworn, and examined on the 


al 


¥ ‘ 


aii, 
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9th day of December, 1880, in the above-entitled cause depending 
in said court, on the part of the complainant, who appeared in per- 
son, together with his attorney, R. J. Kelley, Esq.; and on the part 
of the defendant there appeared Judson D. Holmes, Esq., except as 
the def’ts Robinsons; thereupon the said David Oliver testified as 
follows: 


Mxamined by R. J. KELLY: 


, 


(. Where do you reside, what is your age & occupation * 
A. Ossineke; 58 y’rs; farmer. 

(). How long have you resided at Ossineke ? 
A. 14 years. 

(). Are you acquainted with, and have you been since 1868. with 
the doeks, tramways, mill buildings, the buildings consisting of 
dwelling-houses, warehouses, and barns, and other improvements 
connected with the so-called mill property at Ossineke, Mich.? 


A. Yes, sir. 


Obj. to that the question does not specify any time or the condi- 
tion of property. a 

Defendant further requests that all the witnesses be examined sepa- 
rately. 

Agreed to. 

Q. What would be-the fair and reasonable value for use of said 
improvement and property per annum, commencing with the year 
1565 up to the present time? 

Obj. to that this witness has not shown that he knows what the 
rental value of this property would be, not being a millman or lum- 
berman. 


A. Up to the time the company broke up 1t would be worth more 
than it has been worth since; I think it would be worth $1,500.00 
per year for the first five years from 1868; since that time it would 


he worth about $1000.00 per vear. 


@. Do you remember of the Sanborn Brothers cutting some tim- 
be r olf of the Oliver land that they had bought of ‘owler W Co. ¢ 


A. I do. 

@. When was it that Sanborn Bros. cut that timber ? 

A. I think it was about seven years ago, or the first year that they 
lumbered there. 

Q. Do you know what particular section this timber was cut from ? 

A. I think it was sec. 26, town. 29 N., R. 8 E. 

@. Do you know how much timber was cut there by Sanborn 

Bros. that winter ? 
82] A. I think they calculated they cut one million feet. 
@. Did you work on this timber yourself ? 
A. I did. 


(@. How do you fix the value of the improvements, as you have 


just stated ? 


A. I fix it by what the defendants in this suit have charged for 
buildings that they have rented. 
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@. Do you know anything about the cost of the other improve- 


ments, such as docks, tramways, dams, &c.? 
A. No, I do not; [ have never dealt in them. 
Cross-examination by Mr. J. D. HoLMegs : 
@. Who was in possession and occupancy. of this Ossineke prop- 
erty in 1868 ? } 
A. I think D. D. Oliver was at that time. 
. What was the condition of the mill at that time ? 
A. Good condition. | 
(. How many saws were there run 1n it? 
A. I think there was two circular saws, two edgers, and a butting 
Saw. 
(). How many dock were there 
A. One dock at that time. 
©. How many dwelling-houses were there at that time, that be- 
longed to Oliver, and afterwards went to the defendant ? 
A. I can’t tell exactly ; some 8 or 10, I think. 
. What was the condition of those houses? 
A. They were 1n xood condition. 
-Q. Were they improved and repaired any by the company ? 
A. There was an addition built to the boarding-house ; addition 
was painted. 
(). Were you ever in the mill business yourself? 
1. No 
) Did you ever rent property of.same kind of this? 
A. No, sir; I did not. 
@. Did the company make any repairs or additions to the mill and 
docks ? 
There was a gang put into the mill; they built some docking 


*) 


afterwards. 
The mill that was there in 1868 was burned down in 1872, 

was it not? 

A. | could not say positive whether it was in 1872, but the mill 
was burned. , 

(. How soon after the mill was destroyed before another one was 
erected ? 
A. I think it was something about a year or over. 
Q. Was the new mill as large as the old one? 
A. No; it was not. 
). Was it built on the site of the old one? 
A. No. 
Q. Was it built by the company ? 
A. No; I suppose it was not. 
). Who has operated it since it was built, and controlled it ? 
A. Sanborn Brothers and L. R. Sanborn & Sons. 
@. Who sealed the timber that was cut by Sanborn Reotlaas that 
y got.of Merrick, Fowler & Lyon ? 
A. It was not scaled, not that winter. 
(. How do you fix the quantity at a million feet ? 
A. That is what they « aleainl ed they bought at that time. 
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2. Who ealeulated so? 
A. That is what the Sanborns calculated they put in that winter. 
@. Is that all you know about the quantity cut by them 
that winter, which they got from these parties ? 
A. | could not Say pos sit ive. It is al I] recolleet how. 
Q. Can you give the description of the section and subdivisions 
on which this timber was cut? 
A. I think it was eut on section 26; T. 29 N., R.8 
the subdivision. 
. What relation is the complainant to you ? 
A. He is an uncle of mine. 


DAVID OLIVER 


Sworn & subscribed to before 1 this 9th dav of Dee.. 1880. 
CARPEN’ TER. 
Notaru Public. 


The testimony of DouGaLp McARTHUR, produced, sworn, and CX- 


} 


amined on the part of the complainant, and who testified as follows: 


Examined by R. J. KELLY: 


(). What is your age, residence, and occupation ‘ 

A. 58 years; Alpena; a jobber. 

@. Are you eocoeneie with the property known as the Oliver 
mill property at Ossineke ? 

A. Yes, I am. 

@. Have you been acquainted with the docks, tramways, build- 
ings, he pacha barns connected with that property since 
the fall of 1868? 

A. I was there in 1868, and was acquainted with the property 
named, and have known more or less of it since that time. 

Q. Say from the 38rd of September, 1565, to Sept., 1872, what 
should you think would be the fair value of the use of th e mill, 
building, dock, tramways, warehouses, barns, dwelling-houses, store, 
dams, & appurtenances at Ossineke, known as the Oliver mill prop- 
erty ¢ | 

A. For those four years, as far as I know, it would be worth, ps 
year, four hundred and fifty dollars without rent or any aus 
in the mill. 

Q. What would be its fair rental value per year used as it was 
nod Front: 1068 ‘te Sra) welbont melading aay ang for use of ma- 
chinery in mill? 

A. I think it would be wouth: the whole of it, $1,500.00 to 
$1,600.00 per year rent. : 

Q. Have you had any experience in building docks, tramways, 


«= 
v4 


dams, &e., and do you [know] about what they cost‘ 
A. Yes. 
Cross-examination by Mr. Hommes: 
Did you ever operate a mill situated as this one was ? 


No. 
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Q. Did you ever rent a mill or premises of the same kind? 
A. No. 
). How many docks was there in 1868 ? 
A. One dock and some piers. 
J. What do you base your calculation of value on? 
A. On money expended. 
Redirect examination by Mr. R. J. KELty: 
@. Have you been acquainted with the general character and 
condition of the same property from 1872 to the present time ? 
A. I have, some. 
Q. What would be the fair rental value of the property since 
1872 to the present time ? 
825 A. Some years would be worth more than others. I should 
think the fair rental value would be from $1,600 to $1,800 
per year. | 
- Recross-examination by Mr. Honmsgs: 


Q. What would it be worth without any mill there? 

A. $1,200 to $1,800 for all the buildings. 

Q. What do you think the use of the mill dock & dams. would be 
worth without any mill per year? | 

A. I don’t know as without the mill it would be worth a great 
deal. 

Q. Is it not a fact that the mill there and its being in operation 
gives real value to all the property there, doesn’t it? 

A. Yes. ) 

DOUGAL McARTHUR. 


Sworn and subscribed before me, this 9th day of December, 1880. 
SETH L. CARPENTER, 
Notary Public. 


The testimony of JAMES L. SANBORN, a witness produced, sworn, 

and examined on the part of the complainant, 1s as follows: 
Examined by R. J. KELLY: 

Q. What is your age, occupation, and where do you reside? 

A. My age is 24 years, reside at Ossineke, and am engaged in lum- 
bering. : 

Q. In the winter of 1874, did Sanborn Brothers put in some tim- 
ber for Fowler & Co.? 

A. Yes, sIr. 


@. Do you know what land that timber was cut from ? 


A. I can’t give the particular description. 
@. Was it from the Oliver lands, so called ? 


). 
A. It was. 

Q. About what quantity of timber did the Sanborn Brothers cut 
that winter from said lands ? | 

A. A part was down timber—windfalls—and the balance standing 
timber; in all the quantity was about 900 M ft. 


. 
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Cross-examination by Mr. HorMgs: 


Q. What part was standing timber ? 

A. About 300 M ft. 

Q. Was it all white pine? 

A. One-half or two-thirds of it was Norway. 

Q. What was the quality of this timber ? 

A. The white pine was sap pine; the Norway was medium-sized 
timber, same qu: ality as other Norw ay. 


Redirect examination by Mr. Krtiy 


Q. The timber would all be considered green timber, would it not; 
that is, the down timber was recent windfall, and had not been burnt 
over ? : | 

A. I think it would be considered green timber, although it was 
at that stage that it was the time to eave it, and it had not been 
burned over. 


J. L. SANBORN. 


Sworn and subscribed to before me, this 9th day of December, 
1880. 
SETH: L. CARPENTER, 
Notary Publie. 


ALPENA, Dec. 9th, 1880. 
Further taking of testimony adjourned, by agreement of counsel, 
until the 10 th inst., at 10 o’clock a. m. 


Ss. L. CARPENTER, Com. 


824 IrIDAY, Dee. 10th, 1SSO—10.80 o’clock a. m. 


JAMES McDOoNnaALp, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows: 


@. Where do you —- your age & occupation ? 


A. Alcona, Mich.: 19 y’rs; farmer. 

@. In the winter of L868 & 79, do you know where the defendants, 
Cunningham, Robinson, Haines & Co., lumbered that winter ? 

A. They lumbered in town 28 N., kh. 8 E., and some in Ossineke 
township, in 28, 8 east; they cut on’section ten, 9, & some on 4 and 
five and three, I think. 

-Q. Did the defendants, Cunningham, Robinson, Haines & Co 
lumber in 28 N., R. 8 E., subseque nt winters? 

3 They lumbered the next winter on the same lands. 

higoge'ag lands and what timber did they cut in the winter of 
1868 & 9 & the winter following ? 

A. On =. Oliver lands, so ealled. 

Q. What was the general character o! fie pine cut on 28, 8, in the 
winters of 1868 & ’9 & ’69, "70? 

Obj. to as incompetent, this witness not having shown any knowl- 
edge or competency to judge of the pine timber. 


A. It was mostly white pine; it was big timber. 
89—214 
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Q. Do you know of Fowler & Merrick cutting any timber from 


the Oliver lands in town 28 N., R. 8 E.? 

Obj. tO as incompetent. 

A. Yes, sir. 

Q. Will you state the manner in which Fowler & Merrick cut this 
timber; £ mean the way they cut it down? | 

same objection. 
A. They eenerall 
saw some ot them down. 

(). Did you work for the defendants when they were cutting this 
timber in 1868 & 79 on 28 N., R. 8 E.? 

A. Yes, sir; I was at work for them when they commenced there 
Hirst in town 2d. 


‘ 4 } y > , actin , + ra. > y sa w i> ] — LL. 4 / . ] 
(). state how manv winters you have worked 1h the woods and 


the experience you have had in judging of kind and quality of pine. 
A. First | worked in pine timber was in 1851 & ‘2; I have been 
working most of the time in winters since that time in the woods 
cutting timber & other work. 
(). Llave you had experience that will enable you to tell ood trom 
poor pine timber ? 


Obj. to as leading. 


, . 7 ° ° . 7 7 
A. | have had no experience in scaling, out I can 
R } . . a 
ad Food tree when I see it. 


( 
=) 


Cross-examination by Mr. Houmes: 


@. How do you know this was the Oliver lands that they lum- 
bered on in 1868 & 9? 

A. I know everybody called them the Oliver lands, and they call 
them that yet. 

Q. Is that all you know about them ? 
A. All I know is what they were called. 
). Had these lands been burnt over ? 
A. Some of th - none of them were burned in 28, 8, at that 
time; they are buimed now. 

(). When were they burned ? 

A. I think three years ago last summer. 
825 (). Had they been lumbered before the co. went in there? 
A. There was some timber taken out of that town before 
the company was formed, long time before. 

Q. Did Merrick, Fowler & Lyon lumber these same lands that 
the company lumbered? 

A. Yes, they lumbered in 28, 8, and they lumbered on see. 11; | 
don’t think the co. lumbered on that section 

Q. You never was a jobber? | 
A. No, sir; I never had a job from them. 

@. What work you have done in the woods had been as a com- 
mon laborer, has it not? 

A. Yes, for them. 

q). How long did you live at Ossineke before leaving there? 


y chopped down the trees, but I have seen them 


OS cu nen eID” meres. aginlt e = 
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A. I was working for the company until I went to my farm. I 


came there first in 1854 or 75 to Ossineke 


@. You was there how long then 
A. A good part of 

Q. Where did you go to then? 

I went to Saginaw, Detroit, & Canada. 

When did you come back to stay * 

[ think it was over a year before I came back again. 
). Did you remain | | ? 
A. No, sir. 

). How long were you there that time? 

\ The biggest part of = vou. 2 ean’ l’é member exactly. 
How many years had Vou been there before the COlpany went 
‘ein 1868? 


,O hn ee y? en Y) | . 4 _ < 7 ty ray, } sf sy T m7 } 
A. I was work ho there when thi COMpany Come there. ! could 
: { Bs : . } : ‘ G my 1. Sey oer me | ae ane an a ee irwe 
iO igure if all up and make all the real time. i Was frolng and 
‘ t 
. bes 1 i* \. , ] ‘ rm ¥?s y) bss , 
COMIN Pom L854 to L565, and to the present t1me. 


Q. Was there a mill there in 1554 & 75 when you first went 
7 i 
there ! 

A. There wa 

Q. Who was operating it? 

A. D. D. Oliver and, I thin 
Detroit 

(). Who O 
pany began 

A. DBD. RB: Om ver a part of the time. Geo. Robinson went in with 
him some part of the.time. 

7 ha ] re a cy ty ee Geen + x«7f\1 rec } {" > 
() Did they lumber Lhere every Wilter tiat yOu Was there, altel 


' 1 > , 
4 <)} YY} 4) os >» <) Mm ¢ sy . 
cr a man by the name of Page. of 


o> 


>, > 1 , ° ' . ; 
t from the time you went there until the Col - 


ae | 
on 
ee 
— 
od 
rome 
~ 
— 
= 
—— — 
_ 
pened 
—" 
~ 


vou went there until the co. was tormed 


Obj. to as immaterial. 


rot ; 7 4 i] . | cr ‘ ‘ . 
A. Thev lumbered everv winter that I was there. 


r “ry } Yr . 4} “7 Sais eae . Y SS me : ty "ry 
About how largely did they lumber every winter you was 


: . ; : 7 - x : e 7 . : oi oy ee - . ‘ "4 ecere a 
(). Did they lumber on any of these lands that were afterwards 


TED ORO DAG ORR OR 
LUM veered AJ Y Lilt CUl }7< i 7 
: . } ' } 1} 7 } } 
. y + 
A Not mueh. Ob, ium ed 4 se to th mM1il ne aiso ium- 


7 
ee 
— 
— 
— 
cs 


: ma — + i | 4 j ’ ’ , . i} as y \<6 } — 
bered up about o miles at the Melvay Gam: the Company 1 
- : i « 
1h} the same Camps aiterwaras. 
> “i oh on tt Ron Bes be ot tg 
Redireet examination by Mr. KELLY: 
lay , > — : tiexrvar an a 2 are _ 3 ae YQ 
©. Has Oliver & Robinson or Oliver cut any timber in town, 28, 


© ] 'y , +, tin gyyp 1m th ,twdI)N * i f° f+ r 74 
S. before the company cut there in the winter oi LS6S & Y 
i ‘ 


A. No, Sl] 


$26 Sworn & subscribed to before me this 10th <a Decem- 
ber, 1880. 
| SETH L. CARPENTER, 
Notary Publie. 
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JEREMIAH PatNop—whose name appears in the notice as P. Ran- 
NEY, and who goes by the name of P. RANNEy—produced, sworn, 
and examined by the complainant, testified as follows : 


Examined by Mr. R. J. KELiy: 


@. Your residence, age, and occupation. 

A. Ossineke; 44 years; farmer. 

Q. Do you know the defendants, Cunningham, Robinson, Haines 
& Co.? 

A. Yes, sir. 

®. In 1869,in the summer, did said defendants take and use about 
10,000 cedar posts that were there at the time they took possession 
of the Ossineke property ? 


Obj. to as leading, as it assumes a fact of which the witness 
has not given evidence that he had any knowledge. 


A. They took a part of them and let the other part go to destruc- 
tion by water. 


Q. Do you know the fair market value of those posts at that . 
time ? 3 
A. I do know the value. 
@. What were they worth? 
_A. They were worth ten cents apiece. 
. Were you acquainted with the Ossineke property, consisting 
of the mill building, docks, warehousés, tramways, dwelling and 
boarding houses, barns & stores, dams, and appurtenances for run- 
ning and booming logs from the fall of 1868 until the mill was 
burned some [time] in 1872 or ’8? 
A. Yes, sir. | 
Q. Do you know what was the fair rental value of that property 
from the fall of 1868 until the mill burned per annum? 
A. Yes, sir. 
Q. What was the fair rental value per annum? 
A. About $2,000.00 per year. ' 


Q. Have you been acquainted with the same property since 1872 
& °3, and do you know what would be its fair rental value for that 
time? | 

A. Yes, sir. 

Q. What would it be for that time to the present time? 

A. $1,500.00 per year. 


Cross-examined by Mr. Hommss: 


@. How long have you lived down there on your farm ? 
A. 13 years. ‘ 


Q. How long had you been at Ossineke before you went on to the 
farm ? 
\. About a year and a half. 


Q. Who got out these cedar posts which you refer to? 
A. I did. 

@. Where did you get them out? 

A. Off my land. 
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). When? 
A. In the winter of 1867 & ’8. 
2. Where were they landed ? 
A. On the lake shore. 
). Who were they got out for? 
A. For Oliver & Robinson. 
). How far were they piled from Ossineke on the shore? 
A. About three miles. 
Q. You were to get ten cents for them, were you not? 
827 A. No, sir; I was to get one Gent an inch diameter; they 
were to be cut from five inches up to two feet; I averaged 
them ten inches; I think they would go more than that. : 
Q. How many were there altogether got out by you? 
A. I got out 11,000 short posts, and 500 16-ft. or double length 
measure over 12 inches in diameter. 
Q. tlow many did the company ship ? 
Obj. to as immaterial & incompetent. 
A. They did not ship any of them. 
©. How many did they take? 
A. They took between 4 & 5,000, according to the account 
given by the man that took them, and some 200 for boom sticks. 


@. Who paid you for these posts ? 


Obj. to as irrelevant & immaterial. 


A. Oliver & Robinson. 
(). When? 


Same objection. 


A. During the time I was cutting th yplies. 


i 
@. Did they pay you all up before the 


got them out ? 


em 1n su] 
fall following the time you 


same objection. 

A. No, sir. 

Q. How much had you been paid before the Ist of September, 
1868, on these posts ? 


Same objection. 


A. I could not tell exactly ; they never gave me the account. 

(). You were paid some on these posts by the company alter they 
began to operate down there, was you not? 

A. No. SIT. 

(). Have you ever been paid the balance due you since sept., 
LS6S ? 

A. No, sIr. . 

(). Is it not a fact that you was indebted to the company when 
the mill burned down 1n 1872? 3 

A. No, sir. : 

@. What was the market value of these posts when the company 
took them there in 1869 ? 

A. They were worth one cent an inch. 


a Ph i ail ne a Sle ste a aia i ge ite ht _ , 
whet Bia ale Sr 5 aly tae MIRE a8 SeaGACA SU Wee Ths, 5 SRE See Ry A Ee Meg CR COE TS eae ee ee eon 
ae BY SE Sas et Ds ee 2 ig Geek Tar 2 Ot Rete ee Es OL Se ee ee eae he EE Bt woe Pe er tae ee on 
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Q. What were they worth apiece? ’ 


A. Other kinds of posts were worth 7 to 8 cents apiece; 


pes so eee et ameter. 
. How many f feet long were those you got out? 
g Seven and one-half for a pa rt, and some eight feet long. 
) ; si % ae ee 

Q. What makes vou think that the rental value of that pre 
specified in the question asked 1n the direct examination, was 
$2,000.00 per year from 1868 to 1872? 

A. By the value of the property. 

Q. What was the property worth 
A. The property mentioned was worth and cost over 
That ineluded the mill machinery 1n the mill, did it no 


It did. 


(). 
v 
i 


A. $1.500.00 


Q. What would it be worth without the mill machinery per 


posts 


yperty, 
worth 


$35,000.00. 


iT 


year ¢ 


Q. What would it be worth provided there was no mill operated 


there ¢ 
A. Same value. 
Q. Why would it be worth the sam 
A. I think if [tae soe Balhae Gate peal t-book it 1s wo} 


- as much asif there was a five along with it. 
828 ©. Did you ever renta mill and premises situated as t 


A. No, sir 
@. Did you ever operate a mill? 
A: I have worked ina mull. I can do any part of the wo 
mill. 
(). Did you ever know of anybody renting 
like the one deseribed in the direct examination ? 


A. No, Sl] 


Q. Do you make the same basis of value of property since 


as you do before that time? 
A. The same; yes, sir. 
®. Who have you talked this matter over with? 
A. I have not talked it with anybody. 
(). Have you had any conversation with Mr. Oliver about 


y Have 
A. No, SIP. 


Sworn and su 
LSSO. 


SETH CARPENTER, 


‘th just 


iG 


hat 1s‘ 


rk ina 


any mill and premises 


1s72 


it ? 
JEREMIAH PATNOD. 


Ibed to before me this 10th day of December, 


Notary / "ublic. 


Adjourned till {) o’ecloek ad. Ih)., Dee. 11th. ISSO, by agreement of 


counsel. 
— 


Ss. L. CARPEN' ER, Com’. 


s 


turday, Dec. 11th, 9 o’clock a. m., parties, by their counsel, met 


pursuant to adjournment from yesterday. 


JACKSON TT. BURTHWICK, a witness produced, sworn, and 
ined on the part of.complainants, testified as follows: 
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t is your age, « occupation, & where do you reside? 
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made any measurements of timber | 


Alpena 15 years. 
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> A. It was timbe r that had been cut and 1 
Pi 2 . . } } ' , 
f ). | rive wage LILY O1 LLIDerP Thal had been eut and removed 
FE from such quarter section as red by you. 
Pees 2, vale ee > 1, ft a } 
, ah A. Section 34, town. 29, kh, 8. t., on N. Kk. ¢, white pine taken 
ya (#¢)8) ~)*> . ‘ iD on on es . a Tey ae of . 
| - 692 54] It., YA; breeds - NO] WW ct \ 1) ne taken 17 648 G.: oy, trees. 
On Ss #. : of same section, white pine taken, 402,550 ft., 289 trees: 
P| 
square timber, 10.614 {t:, 9 trees; no Norway Ss. W. ty 04, 24.290 
ft., 26 trees, white pine; square timber, 19,452 |7 trees, white 
: of Cho tN. ©. ar ay: ¢ 
pine. On section ov, 27, 5 Bint. We a hite pine taken, 220,820 ft.. 
1S9 trees, white pin square timber, 2/,064 It. 12 trees, Norway: 
: =a =<4 BY : ! ‘a {< . : 
square timber, 5.508 i... Rix. ire N rWwWay, 142 | tv it 194 trees, 
‘ Py ] BS haw ¢ ," - : ‘ 2 , j ] ‘ \{? F > (" C { ‘ MEP 7 ‘ 
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24,964 ft., 34 trees; N. W. 4 30, 29, 8 I., 56,120 ft., white pine, 112 
trees Norway 13,744 ft., 150 trees 
] . 4 he pe } 
() Was ioe any timbe left Oh sec. d0 that Had been cul that 
vou did not measure ? 
A. Yes, si 
(). Di you make an estimate of about the quantity of that vou 
did not measure? 
f A ] , it ] | by ; : , 7 . . 
A. About 204 of the squ: timber was left, over and above what 
was taken 
gah oe be ois ate aire ate ae ly _ — 
(). \\ lili Vou state how vou made the measurements 
A. 1 took the (ili ter of thie lp diameter ol the LO] 
y é ’ ’ } } 1 ' : 
S29 leneth 4 ft. from the stump to the top, and then got the con- 
‘ A i < 
tents of the stick ACCOPALNY »tDeS OCPrioher rule 
(). What precaution did you take, 1f any, to not measure the same 
stumps and Lops the sect nd time or twiee? 
4. I chipped the stump with a hatche SORE Sal, i 
4 ° Chipper i }é stulp W | 5 ee il \ Bey aS icist as Hi measured 
them. 
, . | . pe ae  akeape 2 j ] } “eG 
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: ] j sH24 974 ’y 7 . 
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4 4 ; . 4 + : ‘ ang ] ; ) wa . : +) . —_ Re 
A. In the two sections there was a difference 1n sec. 54 it would 
, + . » + } i . 4 . ] eanenl ? . av : - s i ee . ] _— = } } 
run about 10 ers—the white pine it grew In hard wood land 
0. } os j ; or : eee ae —o - & . 
& good soll. fn sec. oD) 16 WOUIdG Tun stralgnt, commMon—in Ww hite 
. ries 7 } J . X\7 ho E , : } -¥ 
pine. The Norway was a good quality of Norway ; good size. 
( ~ = ‘ = ] : si ii - ‘ Se . : 
(). Could you tell whether this timber was: cut prior to 1868 or 


sinee that time ? 
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A. Some of it was cut .inside of three years, and the balance I 
could not say when it was cut. 

@. Did you coniplete the measurement of all the timber that had 
been cut on section 35, T. 29 N., 8 E.? 

A. No, sir. 

@. Why didn’t you? 

A. Business called me away. 

@. What do you think timber of the kind you measured would 


white pine and Norway? 
Obj. to as immaterial. 
A. 1 am not prepared to say. 
Cross-examination by Mr. Hotmrs: 


@. Was there any standing pine timber on the lands that you 
went over referred to in your direct examination ? 


Obj. to as immaterial. 


A. Ye%, sir. | 

. Was it white pine or Norway, or both ? 

A. Both white pine X Norway. 

®. Was it green timber ? 

Same objection. 

AS portion of each. | 3 

Q. Did you make any estimate of the standing white pine and e 
Norway that was standing ? 

Obj. to as before. 

A. ] did. 

Q. Will you give the am’t of each on each description ? 

Same objection. 

A. White pine left standing green on sec. 34, 29, 8, N. E. 4, 19,000 _ 
ft.; dead standing timber, white pine, 20,200 ft.; Norway standing 
dead, 7,100 ft.; Norway standing green, 4,800 ft. on S. W. 434, 29,5; 
white pine, green, standing, 15,000 ft.; white pine, dead, standing, 
19,600 tt.; on 8S. W. + of see. 35, 29, 8, none; on S. W. f of see. 38, 
29, 8, Norway, green, standing, 2,000 ft.; on N. W. 4 35, 29, 8, white 
pine, green, standing, 7,650 ft.; white pine standing, dead, 6,700 ft. ; 
Norway, green, standing, 28,000 ft.; found none on 8. E. + of see. | 
24 7 r J 
te om ; i : . 

Q. Had any of these lands been burned over ? ; 4 

A. They had. 

®. How long ago do you judge the fire went through ? 


A. A portion has been -burnt over 4 years and the balance in 
about two years. 
@. Were all of them burned over? | 
A. The principal part of them, where any pine timber had 
grown. 
830 Q. Give those descriptions that, in your Judgment, have 
been burned over 4 years ago. 


OE donee 
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Q. What experience have you had in measuring and estimating 


Ine ? 
A. I have cut timber for ten successive winters ; used the axe my- 
self. I have scaled from time to time five years. I have relooked 
trespassing for H. R. Morse. 

@. Did you take the diameters as given you by your helper cor- 
rectly ? 


A. I did. 


, 


(). sige you keep a book in which you put down the diameter of 


the top, the butt, and the length? 

A. ] did. 

Q. From what you saw of this cutting of timber should you say 
it was prudently and economically cut, as a man would cut his own 
timber ? | 

Obj. to as leading. 


A. On portions it was, and on other portions it was not. 


Q. Whie h seemed to be the most, recent cutting, that which was 


cut prudently or that which was not cul prudently. 
A. ‘That which was not cut } 
@. Have you any interest, di 
this suit ? 
A. I have not. 
Recross-examination by Mr. Hotmss : 
@. Did you keep the figures of the measurement of each tree sep- 
arate ¢ 
A. I did. 
Did you put them down at the time of taking the measure- 
ment? | 
§33 A. I did. | 
Q. What di 
A. A le OY - -b ook. 
@. Where is the book? 
A. At home. 
®. Were the t 
‘i 


é 
A. They were 1 


— - - i ] be . 
id vou put them 1m: 


r ] | 7. 7 s ‘ 
s of the trees marked as they were measured ? 


Cy} 


)] 
i 
) 
5 


Redirect examination by Mr. KEnuy: 


@. Are you sure you measured all the stumps on land you ex: 


x 


amined? 


Obj to as leading. 


Sworn and subscribed to this 11th day of Dee., 1880. 
SETH L. CARPENTER, 
Notary Publie. 
Adjournment by igreement until Mond ay, Dec, 15th, at 9 o'clock 
a. i2)., by agreeme nt of couns el, 


S. L. CARPENTER, Com’r: 


Qi & 
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Monpay Mornine, Dee. 13th, 1880—9 o’clock, a. m. 
Parties present by their attorneys, Kerry & Hortmes. 
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' : 
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y - | * 7? , ? 
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. What did you m 
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Where is that book ? 
28 At pag nerd fivures all drawn off. 
. Was it from that book that you made the figures you have 


given here LO day ? 
Tee Cs, SIT. 
@. Did you make the footings showing the total number 


vee , ‘ 
S56 of 4 


rees measured ! 
A. Yes, slr. | 
Q. Did you make yourself a computation of the contents of each 
tree ¢ 
A. I have the — for each tree. I had an assistant to help 
make up the report 
(). Did you review the figures to see if they were correct or not? 


a? did. 


) 
“ 
{ 


Q. What rule did you measure by ? 
A. Seribner’s.long round timber table. 


). Did you mark the top of the trees ? 
A. Where it was necessary I did. 
(. Did you mark the stumps ? 
\ y Cs, sr. 
). Low? 
A. With an axe I took a piece out of each stump on two and 
three sides ene rally. 
@. About how many acres did you go over altogethe 
A. I went over 80 acres and a strip about six rods wide two-thirds 


he 


ACTOSS the il uarter section : about threat. 
©, What kind 


] 
i 
: 
Secribner’s loo rule. 


a 
< 


of a rule did you use In measuring 
, ! 

What kind of land was this? 

i A portion of it was hard-wood erowth land, sandy sol}. and the 
balance solid timber, Norway and white pine, sandy soll. 


( 


. Z 
ew — we 


yy Mr. KELLY: 
Q. Did you take the measurements as given you by your helper 
were ¢ 

A. -s0dad. 

(). icc m such measurements and those made by yourself you 
vd 


have computed the amount of timber vou have given ‘ 


A. I have. 
Recross-examination by Mr. HoimEs: 


¥. Can you tell how recently the land has been lumbered ? 
A. No, sir. | 
). Have you got the total number of trees examined? 
A. I have got the number of pieces. 

@. Can you give them? 

A. I ean by counting them up. I find by counting there was 
696 white pine trees and 696 Norway pine trees. 

@. What kind of tape line did you use? 

A. A metallic line. 


~] 
bo 
—, 
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Q. Whose make? 
A. I don’t know. 
(. How long was it? 

A. 100 ft. | 

(). Did you test it to see whether it was accurate or not? 

A. I did not: Is suppose 1t was; I never knew one but what was. 


R. CAMPBELL. 


OND. 


Sworn to and subscribed to before me this 18th day of December, 
1SSO0. 
SETH L. CARPENTER, 
Notary Public. 
837 ABRAM b. CROWELL, a witness produced, sworn, and exam- 


. , oe ‘ ? . oy yet . i ’ | PF : 7 te a : : ‘ . rTcy 
med on the part oO! Lone complainant, testified as follows: 


eal age, residence, & occupation ? 


ave vou lived in Alpena ? 


What business have you been principally engaged in during 
time ¢ 
Lumbering, looking lands, and estimating pine timber. 

Have you measured any timber rece oly for David D. Oliver ? 
Yes, sir. , 

s Give the section, town, range, and the particular descriptions 

f lands upon which you made such measurements 

A. In town 29 N., range 8 east, on section 2 . 1151 trees ; total 
am ’t, 1,515,799 ; total average per tree, 1,142 ft.; 187 trees no tops to 
be found—tree all gone; 115,554 ft. averaged with the trees where 


{) 


tops were found. 


ry ] ee . an) N90 959 

er he hs | a a ae nae ee arm ee Alesis 1.429 358 
5 

ry. ; AT is co Tera ~~ po 

IES IO ee AL NC SOLE RR ERA TE MSD LESS Toe ae OV, 4900 

{ ] Te ~ ( 

total amt sealed on UN i 1,450,109 


6 . . : { 7 
} 4° trees WHI1t poiiie a ed ea Se ee ee ee ee ee ee VIULIO 
' wd * oped 
CRE PAN SRN NM ate ac) oe Se os I ee ZOL:020 
F A 
ieee ae op ane a . 3) ie. 1 
l otal wirite pine .--- —--- sip sams ala tee e-em. vee a ail em Nac ta le lle aa tds cama 2,040,121] 
: Y y . 7 *{} €) 
4 86 Norway trees am'ts to __-- a ee 60,115 
, r Y a ; ; oe OFA { 
2S Norw ayv trees, DO tops Si na ct ey. Mis ‘em sani eh ape ee ee ee 19,54 i 
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a nO cis shin nic wines ae seinen saben acbliaes (9,007; 
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On section 17, same town & range— 
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ee : “ ant re 
Pelee CO SND ooo cect wa crea miue SpROl oO 
’ < {— Pe f 
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ae ve aaa = tee ae = m “4 sees 
Cross-examined by Mr. HommgEs: 


q. Who was mae ing on Ossineke when you came here‘ 
A. D. D. Olive 


( Can you give us the subdivisions by 40-acre lots of the lands 


. 


you looked over recently for Mr. Oliver? 

A. I can sive the subdivisions, but not the am’t of timber on each 
subdivision. | 
} (). Give us that on see. 20 first. : 

A. The N. E. 4 of N. E. + & NW. + of N. E.}, 8S. E. } of 
the N. E.3 and 8. W. +4 of N. E. 4, and the N. E. 4 of N. W. 4] 
and N. W.i of N. W. 3, &S. E. + of N. W. } and S..W. 4 of 


N. W.4, 8. E. ¢ of S. EK. + & 8S. W. ¢ of S. FE. 3 & S. W. 1 of 
». W. WY N. W 4 of W.. 2 (4) the other subdivisions ot this Sec, 
there was a little, but not much timber; mostly a sical didn’t 
run the lines inthe swamp. In section 19, same town. and range, 
the N. EK j f the 2g op t & the N. W.3 of N. E 3, the S. EK. + of 
N. E. +, the S Ss. W. N. K. 4, the 8. E. 4 of 8S. E. 4, the N. E. 4 of 
’, — , the S. me Ss H;. 4, the t, the N. W 
ON W. ithe N. iD F of N.. W.4 .< Ol . 7, thes. 
% i N. W. 2 the N. K..4 of S. W. l, On section 17, the N. E. + of 
N. KE. 4, the 8. E. of ee MH. 4, the SW. 4 
of N. W. 4, the N. E. [ N. W. , the south- 
. W. rN. L southeast of S. E. 3 
4. 3 .4 of . 3. 2. Y the N. W. L of BS. HK. 1, the 
W iofs. W.4, theS. EK. + of S. W. 4, the N. W. 1 of \ 
) pS. W. +. On section 21, the N. E. + of N. E. 3: 
Ss. KE. dt of N. KE. 4, the S. W. } of N. E. 4, the N. E. 
N L the S. W 
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of N. W. 4, the N. W.4 of N. W.E, the 8. E. tof N. W.4,theS. W 

of N. W. i, the N. E. 3 of 8. E. 3, the N. W. tof S. E. 4, the S.] 

of 8S. E. 4, the S. W. + of S. E. 3, N. W. 3 of S. W.3,the N. E. 3 
of 8S. W. 3, the 8S. E. + of 8S. W.4, the S. W.40f S. W.2. On sec- 
tion 8,8. E. fof 8S. E.+& 8. W. ¢ of S. E. B. 

@. How do you know you were on these lands ? 

-: By fin 1h) ne the section Corhers and running the limes from the 
corners of 17 x 18, 19, & 20; also the corner of sec. 8,9, 16, & Li 


also the corner of sec. 18 & 19 & 18 & 24 in the next town. on the 
town. line, and the corners of 19 & 34, in 29,8, & 24 & 25. in 29. 
7, and the corner of 19 & 20 & 29 & 30, in town. 29, S. 

(). Did you 1 have any eld notes ¢ 
\. None except my plat book that I carry in the woods generally. 
J. Are you a surveyor ¢ | : 
A. Nothing but to run my ewn lines in the woods. 
J. Did you find all these corners distinct ? 
A. I did ; elthe r one or two witness trees to each Corner. 
Did they have the usual marks ? 


), 
A. They did. 


? 


J. Did you find the } 
A. Some of them: I found that one betiaveen 20 & 21 --also the 
one between 8 & 17; I think I found one between 19 & 20. 

Q. Were the lines run for you? 
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2. 
into square ogee ? 
A. Yes, S] 
Q. Do si know who eut them last ? 
A. Fowler & Merrick, I understand. 
@. Did you make any measurement of this timber separate from 
the round og square timber ? 
A. No, si | 
Q. How did you distinguish that which was cut 10 or 12 years 
aco from that which was cut later 
841 A. By the stumps. A tree that has been cut 10 or 12 y’r 
will be mossy and rotten; trees cut within 5 or 6 years wil 


= : we franc genr rare eit with 
look fresh in CON) Arison. roo the trees if measnred were cut within 


(). Is there any recent cutting on these lands that was not made 


~~ 


9or bv years, with the exception of what | Pave Separate ot the old 
timber in iny direct examination. 

(. Can you give the subdivisions of the see’s in 40-acre lots 
vyhich you found the old cutting of some 10 or 
12 y’rs ago, given separate by you in your direct examination. 

\. I can. a part of them. 

). Give what you can. 
A. N. E. 4 of N. E. +. sec. 20; also 2 * + of N. E. 3, the N. W. 
f N. ih. | of DS. W. 4, the 3, W. 708 (N. W. 


Ld sec. 20. | 
A . 4, ese N E. L of N. W. i the N. Kk. 4 of the N. E. 4, the N. 
W.iof N. E.2, the 8S. W.2 of N. W.4, the N. W.3 of S. W. 4. 
Asai ale the only Ohes rere a there. 
(). This ditine may have been more than 10 or 12 years ol 

.. Yes. sir 
What proportior 1 of this timber that has been removed was 
made into square timber, and what round timber, and what into 


a \ 


A. I ean’t tell vou. 
( ) 1); ley {5 | ‘ r (7yrpeay eta dane NX "Ws fei | it a i] we iD } ay 
id you find any green standing Norway or white pine timbe! 


Pe 
on these lands‘ 
A. Not much to amount to anything—a little small Norway on 


17, some sapling on 19. 


Q. Did you make any estimate of the am’u’t? 

A. No, | think eb ine was not enough to pay for estimating. 
(). Was t there an y dead standing timber—either Norway or white 
He? 


\. Not much: some seattering trees. 
i 


. Did you make any estimate of the quantity? 
A. I did not. 
(). Is there any timber taat is down, not removed,on these lands? 


Did you measure that: 


* + = o> , Le se ae ‘ ©? Fe 
Did i vou make any estimate oF the amt: 


A. Only as I compute it in my estimate of 15 per cent. by leay- 


“a 


ing wasting and bad cutting. 
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Q. In your measurement, did you measure from the stump to the 
top in all cases? 

A. No, sir; 1n no ease. 

@. How did you ascertain the lengt 


. . 


A. A great portion of this timber that was made into square tim- 
ber—the butts were left, and we measured from the LOp end of 
butt that was left. Where they were made into logs Or long tim 


we measured irom the Lop baek 25 HCAr as possible to where t 1e 
butt would lay when the tree fell, allowing 4,6 to 8 ft for dis- 


tance the tree jumped. In most all cases where it was net burned 


bad the butting chips would show where the butt laid. 


\ 1 7 rr?) Ya til] Uj d -] Lal Ty , lay Ty Pry (¥ Dee | At} PO) 
LA ( journers Llil Y O CLOCK, UCSGaAY TMOTILUNEY, Cl. tuil, OU. 
ryy i” lig = y> ‘go fd 7 ‘ 
f LONG Ol AbDTAM 5 >. (Crowell continued. 


hee > oe ae | eee = 

Ad 7? O CLO kK , Ly ESDAY. 
\ ] _ = i ade ne nt ae i } : 
All present, Ody thelr att ys, Keliy & Holmes. 


(). Give us a deseription of the 


’ Isa } jUaLILV OF this pile, and how you 
Be y ie } _ ae : ‘7 > ‘ i> " "‘h: 
arrive at the percentage O© upper qual Lies ¢ 
Thh “i. ] i] . k > , ‘ : . + ; > ’ ] 
A. ihe timber that was cul Into square timber was What are 
¢ 1? ] oa i my ie ee ‘Pe, OFS } 1 << 
842 called large cork pine. Mostly by the looks of the trees and 


my experience in cutting such timber, | judge my percenta 


(Pio 
= " 


| ’ } . 4 ” } ’ i i | sV6 144 ’ i } : } > , > 4 
Q. How gado you judge of the quailty Of the timbel where it has 
| ] yy } a > {4 . : | | } 7 . > r wg 
been badly burned over after it has been cut and removed ‘ 
\ 
- 


: ‘ + | — 2" ] + hy , 7 
yt the stumps and tops, the amount of the tree 
. } Eee 
i€@ and It Grew on. 


i ; Sn ee See ae } “1 . ° . 
(). Can you give us tne average iengtn oO] this timber tnat was 


+ 


? ’ 
i} ) »P ye yea) fa > 7 t 
Lone Character OT 


cul and I’ moved ? 

A. All the way from 28 to 80 ft. & 100 ft.; the square timber from 
I? to 70 ft. some of the trees that would scale 4 OOO {t. had only 
12 ft. taken out; the balance hes on the ground new. Long tim- 
ber runs from 40 to 95 fé. 

@. What would be the average diameter of your measurement 
at the butt? 3 

A. It will run from 18 inches to 60 inches 


r ¢ } 
he tops run from 10 inches to 42 Inches 

y ] | . j — i - 

( \\ Nat. we uld be the mean d meter OFf.a stick (jo Tt long, te) 


ri. xf } ee Cp ! . , ] 
(J. Che rule that you used in Fetting the mean diameter or the 


’ ; , . 


stick of timber 1n the last question ; Was Il the Same one that you 
> 1} , - " . P : . 4] yy) } la. ,) r 4 ~ < ‘ | ; > \ a | : 1s 
followed Lt finding Lhe mean diameter of the timber measured ¢ 


A. Yes, sir. 
(). Did you examine the soll of the 

oe ees ee sne ——— 
a i qgdiadgi notice lt a Good Mauy tlimMes, saying lt Was YOOU farming 
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, ¥ 


al = EY Pe 
anas that you looked OVe! 


*) 


\. What kind of soil was it 
A. Clay loam, beech and maple, hard wood lands: some very 
nice hard wood land and hemlock, beech & maple. 
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. Did you deal any in stumpage at Ossineke in the years 1868 to 


) vy long[{a] haul would it beto put this timber into the water ; 

that Wilt h You Lave valu yn! 

\. From one to three miles 

@. Do you know what the market value of this timber was at Os- 
sineke in the years 1865 to 1872 for stumpage? 

i 

A. Cut into square timber it was worth five dollars per M. ft 
short loos wer worth three COLiATS Pel \i i., LUt as 1{ s] uid bi 
cut; picked over and wasted, as that was, 1t was worth more 

(). [s the timber worth as much there at Ossineke for stump- 
Av’ is tim be r on thes Waters that come out of Thunder Bay 
river | 

A. Yes, sir: and more, too. 


ey l < i} aC i 
the} n he tal 1 to 77 wat thar nd , ld } wyort! 
Lhiehh Cali We AKGN t LIV plac POU) LilCTe, all Wout Le Wort 

7. a ey nid lm wer thy rPIT7TOr 1 yy t+ Lane 
more than 1t Would ve 1h the river 10 snort LOSS. 
ET wsehet: att pee ee i eee a _» 
-Q. Would it be worth as much for short logs * 
A. No, sir; not quite. 
(. Did you allow anything ln your Measurements for rots, Knots, 
] ] + | +? ] a 
snakes, and other detects 
A. Yes, sir; where we found a rotten stump, in almost all eases, 
] sina es I : ; ‘ = ; ] Oy Ra . sia | = : ’ ce oe 
however, the rot was cut off and left and nothing but thesound . 
, | ' > ce 4 « . anes ae ] . . F ‘ —rh\ > > = 7) 
S405 bimber Was taken, WIth Lhe exception ot last two vears, where 
+4 ' } i ‘ + | ; ‘ ] | an 
I v% ac a t ‘ | st i ‘ i i 4 Was pDeTore. 
CY) 17 1 eo ; wee P 
\/. kit? ’ eene il (jj (] Yuu t »\\ tO] ()¢ ie@cts 
A \\ SP Oy ] } whl <) } ¥* — ) | t | 1] Ty > O, ys ] 
A. y ' chili wea AS ru i) aS 1h ULI PaO lr l WOUuiG CUNVCI Lilt Ulc- 
ie@cts 
3 oe 6 : the nerc ct won allowed | en 
h i PLA FiVe \ js i‘ titel ©, bheit OU ALliOW : Os | ICC LU, 
\ \ ’ y+} }? ti ) } ) a he " 1} ] ne no a } > ' Pry 
iy \ } il Lil i 4 | i il vi Ne Phieicle LiitO ‘) =< vi ii tJ) ] Vi ~ PLicka ( 
} le a} ‘ han y ] { { } ke t | } + | : 2 
Llmvper takeh away that bad any dadelects to hurt them Lilt Square 
1} , Ta rart, a7 tan | ,y? * tl, . ig yt re » | . ] 4 : ‘ 7) ; ] 
LiTNIVETL Was pPPCLiCet LI1nIMeP. LHere IS LOUS OF CHNUNKS Lett —squialt SLICK 
*> p . Va + t , ‘ P43 at sy 9 e ° ‘ 7 cy . ‘ } tic, ‘ 1% y? 
irom one foot to three Toot square, with nothing but a little stain o1 
" 4 4] oe t 4 Y ] 7 } / > { | a y »| ’ } 
rot the size of @ mans thumb or fist at the butt. Wh1@h Would NaKe 
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LO Saw 1008S mMostiy clear lumber. 
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(). \\ Hat kind of a tape line ¢ 
‘ “Gap seen) ae lj 1] TEE: me a ae Soe 
4 L 11len LAPe Ine——the KING COM MONIV used. 
Whose make was it? 


could not tell you that. 


a 
ene” 
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id you test it to see whether it was accurate or not? 


Redirect examination by Mr. KrEniy: 


< you succeeded in measuring all the timber that 


been cut and removed from the lands that you went over? 


®. Do you thin 
had 


the 
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Obj. to as leading and immaterial. 

A.. No, sir. 

Q@. Will you state why you didn’t get all the timber and about 
what percentage of the timber cut and removed cannot be ascer- 
tained from such measurements as have to be made now? 

Obj. as incompetent, irrelevant, and immaterial. 

A. First, when they clear off for long timber skidways they clear 


P CY . t" pow . ] } . . i = - . i - 
oif a large space Of gQround, aba 1n adoing’ so they sometimes have to 


— 


grub out from two to eight pine stumps, which leaves no trace of 
the tree; in other cases we were Hable to miss many stumps in the 
bushes and briars-that have grown up since the cutting, which I 
know to be a fact by my finding them in going to and from my 
ld L in that 5% of the trees would be missed in my 
measurements for the reasons above civen. 

Q. What effect did the wasteful and unskillful cutting have upon 


T 


the timber left upon the land? 


o 


t was an injury to the timber. 
a OST Sees Bee en : OE 
at you looked over about what amount of green 


ink had been destroyed in conseq uence of heg- 


Cm 
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° , } ’ 
timoper shouia yout 
+9 
lio 


ligvent cutting ? 


P pe ’ ; , 1} ' j v2 ee See : > ‘ f ’ 
A. Section 17 had about all that was so destroved in conseq uence 
of negligent cutting; | should think there was 200,000 ft. on sec. 17; 


i} : ’ y> + > > 1 i y 
otner sections were cut more Closely. 


oo 


$44 Recross-ex’m. by Mr. Houmes: 
(). Was there any green timber leit Stanainge that was destroyed 
by fire? 


A. Yes, sir; on sec. ] 
©. How eould you tell ¢ 
A. I eould tell by the looks; I think the fire went through it 
ithin the last two years. 


° 
; 


= —~ ‘yy . ¥o : y oh F } ‘ > y we *) 
did you measure or estimate tnis timber ; 


ae 
A. I gave it an estimate as I was going over it. 
). How do you arrive at the 15% of waste? 

A. By my judgment when going over it. 

Q. Whén they made skidways and cut out stumps wouldn’t the 
roots of the stumps still remain there, so that they could be meas- 
ured ? 

A. They. could be measured, but not correctly. 
©. Could you tell the number of stumps taken out at each skid- 
way ! 7 

A. I could by counting them ; 
not tell how many was taken out. : 

@. How many skidways were made on these lands? 
92—214 


| 
i 


but I did not count them, and can- 
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A. That I cannot tell; it would take a man quite awhile to go 
around and count them; I did not count them. 


ABRAM B. CROWELL. 


Sworn and subscribed before me, this 14th day of Dec., 1880. 
SETH L. CARPENTER, 
Notary Public. 


Tuomas WHITE, a witness produced, sworn, and examined on 

the part of the complainant, testified as follows: 
Examined by Mr. Kewry: 

@. Give your age, residence, and occupation. | 

A. 37 years;.z \Ipena; surve yor, and examining pine lands. 

Q. How long have you resided in Alpena county ? 

1. About 1] vears. 

~Q. What experience have [you] had in measuring and estimat- 
ing pine timber in this vicinity ? 

A. I have devoted the entire 11 years to the business of measur- 
ing and estimating pine timber solely. 2 
Have you recently measured any pine timber for D. D. Oli- 

ver 

A. | have. 

®. Give the particular town, range, sec’s, and subdivisions of 
lands upon which you made such measurements; also the measure- 

-ments and manner of making the same. 

A. I commenced on the west half of the S. W. 1 of one, and 
the S. E. 4 of sec..2,1n township 28 N., R. 8 east,and i. i descrip- 
tions I measured and computed the contents of 2,004 trees, making 
in all 1,150,776 ft. total ; composed of 970,551 ft. of white pine and 
160,425 ft. of Norway pine; included in the above total amount is 
embraced 250,000 ft. cut to waste and left on the land; the 2,004 
trees had been removed from the land. 

@. Will you state the manner— you made the measurements and 
what pains you took to have them accurate ? 

A. | measured the stump and top of each tree, length also, and 
took the mean diameter and computed the amount by Secribner’s 
rule, commonly used for such purposes. 

(). How was this timber cut with reference to economy and due 


care for the preservation of the timber left standing ? 


845 Obj. to as incompetent, immaterial, & irrelevant. 


A. I judge that 25 per cent. of all the pine timber on the lands 

that I looked over was destroyed by imprudent cutting. 
Have you any knowledge as to about when this timber was 

cut, and who cut it? 

A. I have. 

Q. State, if you know, when it was cut, and who cut it. 

A. The timber on the lands that I looked over was cut by Mer- 
rick, Fowler & Co., in the winter of 1875 & ’6. 

Q. Do you know about the quantity of timber cut and removed 


% 


he 
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by Merrick, Fowler & Co. from the so-called Oliver lands at Ossi- 
neke ? 
= I don’t know the total amount. 
Do you know what such timber as you examined would have 
[ bee oa worth [as] stumpage in 1875 & ’6 at the time it was cut ? 
A. I do. 
(). State what it woul 1 be worthper M. f 


’ 
I 


Ob}. to as incompetent. 


A. The white pine was worth $3.00 and the Norway $1.50 per 
M. ft. if it had been prudently cut. 
Q. Will you give about the quality of the white pine timber on 


3 


the lands you have designated that was so removed ? 
Same objection. 
A. The white pine was about 30 per cent. uppers, average all 
through. The Norway was good and large sized. 
Q. What would that pine be worth now, if standing on the land, 
r M. ft. stumpage ? 
Same objection. 
A. White ] 
S. 5.00 p’ i® \I. | 
it. stumpage 


ine of that q uality ty and in that location would be worth 
t.stumpage. ‘lhe Norway would be worth $2.50 p’r M. 


Cross-examination by Mr. Hotmss: 


(. Have you a memor: andum of the number of trees on each 40- 
acre lot? 

A. I have not. 

Did you keep any memorandum of 

amined each day? 

A. Yes, Sil 

(). Give the number of trees examined each day, with the total 
measurement of each day. 

A. I examined about 400 trees each day. I c1ve this as an ap- 
proximate estimate ; the measurements I have not footed separately 


he number of trees ex- 


for each day’s work. 
@. What was the average length of the trees ? 
A. About 50. feet. 
©. What was the average mean diameter 
A. About 26 inches. 
J. Did you yourse if measure each top and butt, and each stump? 
A. Yes, sir; I made all the measurements 


*) 


Q. Did you make a memorandum at the time of the length ? 
A. Yes : 
(.). ‘3 a did you find the mean diameter ? 


A. On a top that measures 20 inches in diameter, and the butt 24 
inches, to take one-half the difference and add that to the top di- 
ameter, and that sum I eall the mean diameter, which would be 22 


inches. 
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. Have you got your book in which you set down your 
846 figures of the length and diameter, and from which you made 
vi our computa tion as to amount‘ 
; have. 
(). Give rig the mean diameter of a stick 75 ft. lone, 12 inches at 
the top, and 45 inches at the butt. 
A. 283 inches. 
J. Give the number of Norway trees on the land you measure 
A. 201 Norway trees. 
No. of white pine trees? 
1,805 white pine trees. 
@. Was it large timber? 
A. It was. 
Q. What was the average of the butt measured ? 
A. About 36 inches. 
@. What was the average of the top? 
A. About 20 inches, should , 
Did you use Scribner’s long-timber rule to get the quantity 
of the stick ? : 
A. Yes, sir; I did. 
QM. What did you make your measurements on the land with ? 
A. With a tape line. 
®. What did. you 1 ‘ements of the timber with 
A. Used a log rule to maasure the diameter of the stump and 
top and used a tape line to measure the leneth. | 
@. Whose log rule and care kind of a tape line did you use? 
A. Seribner’s log rul 
ee } 


: , : 

low do Vou know you were on the ftand on the deseriptions 
’ 1p cye y _ ty }? 14, t Xr « 7 ‘ 7) ¥ | 
which you gave 1n your alrect examination | 


; 
A By having rwramined the ‘Orners ana having retrace thea 
che S9 laVINe exaloihned tie Corners ana M’VINeS retraced tii 


lines. 
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)} 
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ne 
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ne 
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| 
—" 


’ 1}: ; - 
C ana Chesterman’s metallie tape line 


J. Did you run the lines? | 
A. I made an accurate survey of the lands I examined. 
J. Found all the sections, corners, and quarter posts ? 
A. Yes, Sir, fully identified. 
2. Had the lands been burned over? 
A. hepies ng 
Was the marcitg before or since the et 
+ Nearly tr the burning occurred after tl 
Q. How heavy was the burning f 
A. It was so destructive as to kill all 1 
—nearly all. ; 
(). Did you find all the tops of the trees measured ? 
A. _ sir. 
(). (bout what proportion was there of those you did not find the 
tops of ? 
A. About one-fourth. 
Q. Can you give the descriptions that were burned over 
A. : — 
(). Please give them ? 


A. The S. W. 4 of S. W. 4 of sec. 1, the N. W: 4 of the S. W. 4, the 


he timber left on the land 


ee” 
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S. E. + of S. E. + of sec. 2, the N. E. } of S. E. 4, the N. W. 3 of S. E. 
1, the S. W. 4 of S. E. 4, sec. 2, town 28 N., R. 8 East. 

(). How clean had the timber been cut? 

A. Only about # of the merchantable timber on the lands I ex- 
amined had been cut and removed. 

Q. Had any of it been made into round timber ? 

A. It had. 

@. How far was it to the landing; that is, what was the length of 
haul ? 

A. About 5 miles. 
847 Q. What was the country over which you had to build 
your log roads ? 

A. Generally level descending towards Lake Huron. 

(. What kind of soil was it? 

A. A clay loam. 

@. How do you arrive at your estimate of the quality of this 
timber ? 

A. I arrive at it by my experience with other lots I have seen cut 
and would COM pare favorably with this lot. 

. Who was helping you? 

A. Joseph Robinson. 

@. Did you put any marks on the stumps or tops as they were 
measured? 

A. Yes, sir. 

QM. What kind of a mark ? 

A. I ecut a chip from the side of each stump and also the top of 
each tree found. 

@. Did you mark the tops ? 


i 


A. Yes. sir: in the same wav. 


@. What would be the value of this timber for stumpage in 1868 
to 18/727 | 

A. $3.00 for white pine and $1.50 p’r M. ft. for Norway. 

(). It has grown some since that time, hasn’t it ? 

A. It has grown some, I suppose. 

(). Has it increased any in value? 

A. It has. 

@. Lumber and stumpage was relatively higher from 1868 to 
1872 than it was froin 1872 to 1875, was if not—higher in value ? 


I think they were. 


| 
A. Yes, ae: 
(. Is there any danger of the destruction of standing pine by fire 
where the lands have not been lumbered but they have been lum- 
bered around it? 
A. Yes, sir: there 1s. 
@. What has been your experience and observation as to the 


‘hunder bay waters and vicinity 


quantity destroyed yearly on the ‘I | 
by hire ¢ 
Obj. to as irrelevant and immaterial. 


A. Probably 20% of the am’t cut, being about 20,000,000 ft. de- 
stroved. 
®. How do these lands lay in regard to exposure ? 
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\ 
Q. How many days were you down there at work ? 
\ 


Five days. 
2. What did you get per day’? 
A. Four dollars. 
Redirect by Mr. KEtiy: 
@. Was there any timber of recent cutting on the lands that you 
examined that you did not measure, cut by R. A. Alger & Co. ? 
A. There was. . Alger & Co. were hauling timber off the lands 
when I was there. | 
Q. Was the burning you have spoken of and the injury to the 
timber thereby caused in any degree by the unskillful lumbering of 
the lands? | 


Ob}. to as leading. 


848 A. Yes, sir; their leaving the butts, barks, chips, score- 

} blocks, &e., on the ground left it more hable to burn and 
made a more destructive fire when it did burn. ) 

(). Had these lands burned over prior or subsequent to the cut- 
ting ? 

A. Nearly all subsequent. — . 

Q. Can you give us the quantity of green timber that had been 
and was being removed by said Alger & Co.? 


Obj. to as Incompetent and irrelevant. 
A. ITean. There was about 500,000 f’t of it. 
Recross-examination by Mr. Homes: 


Q. What is the stumpage value of the timber being removed by 
Aiger &-.Co.? 

A. It is worth $5.00 pr. M ft. for that removed and remaining and 
being removed; it was all cut down and is now all removed. 
900,000 ft., worth $2,500.00 stumpage. 

Q. Was there any old timber remaining that had been cut on 
those lands? 

A..There was a few pleces. 

Q. Did you make an estimate of the quantity and value of tha 
left ? 

A. Yes, sir. 

(). Give the estimate. 

A. About 20,000 ft. left on skipways, about one hundred dollars 
in value. 


Redirect by Mr. KEtty: 


Q. How did you come to know about the quantity of this timber 
that Alger & Co. was taking off? 

A. I made an estimate for Merrick, Fowler & Co, for the purpose 
of sale to Alger & Co. in the spring of 1880. 


Their chances are about equal with other lands in this locality. 


y 
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Recross-examination by Mr. HoLMEs: 


Was there any dead standing timber on these lands not given 
is cae Gl tae oe et 
A. There is. 
Give the quantity and stumpage value of the same. 
It is now oo worthless. 
Y. Did you make any estimate as to the amount ? 
A. About 250.000 f ft. . should say. 


» 
<< 


THOS. WHITE. 


Swern & subscribed to before me this 14th day of December, 1880. 
SETH L. CARPENTER, 
Notary Public. 


Adjourned till 9.30 a. m., Dee. 15th. 1880. 


Ss. L. CARPENTER, Com’r. 


WEDNESDAY, Dee. 15th, ’80—9 o’clock a. m. 
Parties present by their attorneys, Kelly & Holmes. 


ALBERT E. BUCHANAN, a witness produced, sworn and examined 
on the part of the complainants, testified as follows: 


4 ae eee ae > vee : “ne Pen oan ) 
) W hat is your age, residence, and occupa tion * 
OF , ,POo , . ' ' 4 - tr 
. aes 7 vears; Alpena: seaier OIF 10¢S W tI m ber. 
a : 7 n ; ip 5 { ee 
How long have vou lived in Alpena : 


). 
} e 
A. About 12 years. 


) 


®. What experience have you had in measuring logs & timber? 

A. Ten years. 

Q. Have you recently measured any mine timber for David D. 
Oliver? 


A. I have, sir. 

849  Q. Will you give the particular townships, ranges, sections, 
and subdivislo is ot the lands Ol) which you have measured 

the timber and logs which had been taken off before measuring? 
A. On town. 29 N., range oO east, sec. 34,on the N. east quarter, 
white pine, 364 trees, 564,454 ft.; on same description, Norway, 47 
trees, 539,953 ft.; on same description, cut and left on land, 74,500 ft. 
white pine, Norway; on same description, cut and left on land, 
26.400 {t.: on the ae of 54, same town.., square timber taken, ¥ 


pieces, 10. 063 ft.; also on same descriptions hve (5) stumps white 
pine, no tops found, total amount 7,750 ft.; Norway pine stumps, but 


no tops found, 5 trees, 4,250. ft. total am’t; that 1s all I found on the 


N. E. 4 of — 34; on the 8S. E. } of — 54, white pine, 166 trees, 
330,073 ft.; Norway, 2 trees, 2,804 ft. ; square timber, 55 pieces, white 
pine, 82,734 oe 26,4 Ll ft. white pine left On land cut and left. 
~ On the S. W. i, white pine, A3 trees, 49), 12] fe: square timber, o 
trees, white pine, 9,919 ft.; left on land, 22,600 ft. white pine. 


Soe pest et 
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Feet. 
On section 35, same town., as follows: On the S. W. } 
the south half of the quarter, 185 trees white pine .--.. 223,579 

NE Rohs ik iad ianhip whateva une e iw a 117,382 
Square timber, white pine, 39 trees____._...---..----- ~ 64,500 
ponway oumere: Canver, S-irecs...... .—-..~.------...~-- 6,989 
15 stumps without tops found, white NR oes aigligec ewes 18,000 
7 stumps without tops Ree 1 SC aa cee 6,517 
On the N. W. 4+ of 35, same town. 
NN NN os oe Can ns iglesia ed pe tatlvo mc tr ae 51.211 
Ge trees Norway —......-.-.... acdc uence i a cal $3,151 
7 stumps white pine, no tops found .._---__-. --..--..- 8,000 
40 stumps Norway, no tops found__.........-...--..- 20,000 

meaning @ total OF i ....<c2..3.. AR Ae Pee RR aT 1,800,639 | 


‘ 


@. How did you know you were on the lands described ? 

A. I went to the northeast corner of section 34, town. 29 N., R. 8 
E.; I run west 160 rods, south 160 rods to the +} line, thence east 160 
rods to the } post of the N. Ek. 4; the next was the southeast quarter 
from the east q’r post; I run south 160 rods to the 8S. E. section, 
corner of section 34, thence west 160 rods, thence north 160 rods to 
the quarter line east and west; next the 8. W. + of — 34; I run 
from the subdivision corner in the center of the section 160 rods 
south, 160 rods west; Lt run 160 rods north and 8O rods east, then 
80 rods south, thence 80 rods east; I went to the southeast corner of 
sec. 34 and run thence north 80 rods, 160 rods east, thence south 
80 rods, thence west 160 rods; this gave me the south half of the 
southwest q’r of section 30. 

The N. W. 4 of section 85; I went to the east + post of section 
34 and found the line run and blazed by Thomas Oliver & Rich 
and Campbell around the northwest q’r of sec. 55; we run east by 
compass 160 roads and found the line run correct; we then run 
north 160 rods; the north and west lines of the nort thwest quarter 
of sec. 35 we found blazed through. correct. 

(. Can you describe the pieces of land on sections 84 & 35 that 
be longed to other parties than Oliver, and on which you did not 
measure the timber ? . : 

850 A. On the N. W. ¢ of sec. 54 I did not measure any timber, 
and on the N. E. 3 of S. W. 4 of sec. 34 I did not measure 

any; on the north half of the S. W. 4 of see. 55 I did not measure 

any timber, and none on the east half of section 35, | 

(. Will you state in what manner you proceeded to take the 
mmeasurement and what pains you took to have them correct? 

A. I took the diameter of the stumps, and top when it could be 
found, and measured the length ; I measured the diameter of stump 
and top with a Scribner log-rule and the length with a linen tape- 
line 75 ft. long. 

How was this timber cut, with reference to due care for the 
preservation of the timber left standing ? | 

A. On the N. E. } of 34 it was cut with economy of timber; on 
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the S. E. 4 of 34, where there was square timber cut, there was < 


waste of tienes: and also timber cut and left on the land; on the N. 
IX. $, where the square timber had been cut, there was also a large 
amount of waste, same as on the 8S. E.} on theS. W. } of 34; there 
was waste made. there where the square timber was cut; also stand- 
ing timber, waste, and down timber; standing and down timber 


would now be considered to-day cut a good deal to waste; I do not 


know how it would be 10 y’rs ago; timber also cut & left on land 
= washed ; on the 8S. 3 of S. W. 4 of sec. 35 the timber was cut with 
economy, except when the squat ire timber was made; on the N. W. 
é } of SO there was timber left standing; also down timber which 
A woul | be considered at the present time good merchantable timber 


under as tumpage contract. 
(. State, if you can, about how long ago this timber was cut. 
| A. I could not say positively. 
(). How long wouid you judge * , 

| A. | should judge in the neighborhood of 6 to 8 years. 
~ Q. Considering the quality and location of the timber, what would 
¢ the stum page be worth in 1868 to 1873? 

_ A. The white pine on sees. 34 & 35 would be worth, stumpage, at 
” that time $5.50 p’r M. f’t; Norway would be worth $2 2.00 pr M. f’'t. 
@. Do you mean if it had been cut economically ? 


? 


Obj. to as leading. 


A. I mean if it had been cut economically ’ 


thse @. Will you give about the quality of f the white pine timber you 
measured that was cut and taken off the lands? 7 


A. It would go 25. per cent. uppers. 

(). W hat Was the quality of the Norway v4 

A. It Was vood average Norway. 

(). What would that timber be worth pr M. f’t stum page if it was 


now standing upon the lands? 


a . ° 4 
Obj. to as Inconipetent, 
- ; 
i A. It would not be worth as much now as it was then. 


Cross-examination by Mr. Hoimgs: 
2. Are you a practical surveyor ? 
A. No, si 
Are you what they call a practical woodsman ? 


). 
A. No. S] 


wi (). ‘Who was your helper ? 
3» $5] = Sidney Carr. 
ae . Was he with you all the time? 
| A. He was. 
Q. How many.days were you down there? 


). 
\. 14 days. 

4. What did you get a day? 

\. Four dollars. 

(). Did you find the + posts on all the lands you run out? 
\ +e, sir. 

3-214 
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‘Q. Can you give the marks by which i ate identified them as 4 
posts ? 

A. The east q’r post of section 34 was marked 4, t. 29, 8. 

(). Did you find witness’ trees ? 

A. Some; we found witness’ trees, and on all of them we found 
pags Se shhing marks, which satisfied me that was the true } post. 

Did you find all the section corners ? 

Ye S, sir. 

(. Was there any other parties examining or measuring timber 
on these same lands ? 

A. Yes, sir; on sec. 34, oe, ae Birthwick and I measured 
the timber, and on 35, portions of it, Richard Campbell measured, 
and Burthwick & myself. 

Was. the quality of the timber about the same measured by 
Campbell, Burthwick, & yourself? 

A. Campbell’s would not be as good as what Burthwick and ] 
measured ; Burthwick’s and mine would be about the same ? 

®. What was the quality of the soil? 

A. Sec. 3d was good clay lands—good farming lands; the N. 3 of 
S. W. 4,sec. 385, was good farming I: ind ; the balance was more sandy ; 
heavier acid with pine. 

®. Had these lands, that you examined, been burnt over; all of 
them ? | 
A. Yes, sir. 

2. Were they burned before or since the cutting of the timber ? 
A. I should say the land. was burnt over since the timber was cut. 
@. About how recent has been the burning? 

A. I could not say as to that. 

(). Where land is burned over after timber is cut and removed, 
it is more difficult to judge of the quality, is it not? 

A. Yes; it would be. | 

Q. What do you base your estimate of the quality of this timber 
upon ¢ : 

A. Upon the character of the stumps and butts that were left ; 
tops also; and from the growth of timber, hardwood land produc- 
ing a better quality of timber; also the size of the trees, and from 
where they had made square timber from what they had left. 

Q. Have you had any experience in measuring timber from lands 
where they he id cut square timber ? 

A. No, sir; not before this time. 

Q. Is it not a fact that where they make square timber there is 
more waste than where it is made into round timber and logs ? 

A. Yes, sir; there is more waste in square timber. 

. Who assisted you in running those lines? 

A. Burthwick, Robert Matthews, & Sidney Carr. 

@. Did you have any field notes ? 

A. No, sir; we only had plats. 

Q. Did Oliver point out those lands or show them to you ? 
852 A. No, sir; the morning we went there he took us to the 
N. E. corner of sec. 54, and Burthwick & Campbell and | 

took 54, and Campbell took sec. 35. . 


th cient ol 
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Q. Did you measure the tops & stumps or butts yourself of each 
tree ? 

A. Not all of them; I would occasionally go ahead from the 
stump to top & see if he measured correctly, and would take it from 
my helper, Sidney Carr; I have always found him correct; what I 
did not measure Carr did. 

J. Who kept the figures of the measurements? 

A. I did, sir. | 

¥. What did you keep them in ? 

A. In a book. 

). Set them down at the time? 

A. I did, sir. 

¥. What did you do with the book you made the figures in ? 
A. I kept [it] in my pocket. 

). Where is it now ? 

A. I have it. 

2. From what did you make your computation of the amount 
measured ? 

A. From the figures made in this book. 

(). How did you find the mean diameter ? 

A. | added the diameter of the stump and top together, and 
divided by 2, which gave me my mean diameter, and extended the 
contents by the Scribner rule long-timber table. 

@. Did you allow anything for rots, knots, shakes, and other de- 
fects ? 


A. Yes, sir. 


ae 


‘ 


Q. What amount did you allow for defects, and how did you ar- 
rive at it? | 

A. When there was a defect of a rotten butt or a rotten stump | 
would deduct, what in my judgment, from the diameter of stump & 
top and from the length what I thought was enough to make i 
good, sound, merchantable timber. 
~ Q. Did you keep a memorandum of each day’s work separately ? 

A. No, sir. 

. Did you keep a memorandum of the number of trees exam- 
ined each day separate ? | 

A. Not positive the amount of trees I got each day; some days | 
would get more and some days less; the lowest I got was 75 trees, 
andit run as high as 150 trees. , 

@. Did you make any memorandum of the No. of acres you ex- 
amined each day ? 

A. I did not. 

Q. Will you give us about the average of the stump or butt 
measurement; about the average length and the average top meas- 
urement ? | 7 : 

A. Iean; but I have not figured it up; I can give it, but not at 
present. | 

Q. Did you make any marks on the stumps or tops? 

A. Yes, sir, I marked all the stumps. 

Q. How did you mark them? 
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A. I marked them with an axe; took a chip off on two sides;, 
sometimes 3 sides. 

Q. Did you make up the computation of the quantity of the tim- 
ber that you measured yourself? 

A. I done a portion of it, and Duane Butterfield did the bal- 

‘ance. 
S53 Was there any green pine timber on these lands left ? 
A. There was some green pine timber left. 

@. Did you make an estimate of the quantity? 

A. I did of some of the size that I thought would be considered 
zood merchantable timber. 

Q. How much was there ? 

A. I should say on these lands that I iooked over there was from 
20 to 25,000 ft. of green timber left—Norway and white pine. 

Q. What proportion of white pine? : 

A. I should say about ? of it was white pine. 

@. Was there any dead standing timber ? 

A. Yes, sir. 

@. Did you estimate that? 

A. Portions of it. 

). How much was there of it ? 
On a N. W. L of sec. 35 I should think there was from 15 to 
18 M. ft. f Norway. On the 8S. W. 4 of see. 34 I think there was 
about 2 5000 ft., 15 wes se white pine and 10 M. of it Norway. This. 
was with the N. E. 1 of the S. W. F out 

. What quantity _ _ n timber did — find on this las id that 
you would eall merchant: ible that had not been removed? 

A. On the N. W. 4 of sec. 35 I should say there was from 8 to 10 
M. ft. left a st odes wly Norway. I did not find any on the 
ao r descriptions, except what is included in my direct examination. 

Q. What do you base your estimate of value of the stumpage upon ‘ 
A. On the price “lees : 
®. Were. you dealing any in stumpage from 1868 to 1875? 

A. Not « le aling rn stu Im pag e, but measuring logs Ol) stumpaged 
eontracts. ae 

@. Did you measure any in the vicinity of those lands you ex- 
amined ? a 

A. No, Sl 

Q. How long a haul would put that timber into the water 

A. J can’t tell; to take it to Devil river it would be a short haul: 
to take it to the lake it would be 5 or 6 miles, I should think. 

Q. Was the timber worth as much as stumpage, taken out at Devil 
river, as it would be taken out on Thunder Bay river to manufacture 
at Alpena? | 

A. I should say there would not be any difference in short logs: 
in long timber there would ; long timber would be worth more. 

Q. Could you tell whether that portion that has been made into 
square timber and long timber was cut before or after that which 
was made into logs? 

A. I could not-tell. 

@. Do you know who cut and removed this timber ? 


( 


— 
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A. No; I do not. 3 
@. Give me the mean diameter of a stick 75 ft. long, 45 inches at 
butt, and 12 inches at the top? 
A. 284; I call it 28 inches. 
@. How did you make your measurements to ascertain the length 
of each tree? | 
A. Where it had been short-butted I allowed 4 ft. jump of the tree 


in falling; when it was long-butted | measured from the butt left to. 


the top. 
854 Redirect examination : 

Q@. Did you take the figures from you helper and set them down 
in your book as he gave them? 
a, 4 aa, ee. 

Q. What class of timber does it take to make square timber or 
board pine? 

A. Board pine takes the best of timber—square timber—takes 
good merchantable lumber, white pine and best of Nerway, 

@. From the cutting made, which would you judge had been 
made square timber or board timber? : 

A. I should judge in the white pine they had made board timber. 


Recross-ex’m’ed by Mr. Holmes: 


@. Why do you judge they made board timber? 
A. From their taking the best of the material in the tree. 


O. KE. BUCHANAN. 


Sworn and subseribed to before me, this 15th day of Dec., 1LSSU. 
: SETH L. CARPENTER, ) 
Notary Public. 
JOHN DorRAN, a witness produced, sworn, and examined on the 
part of the complainant, testified as follows: 
Examined: by Mr. KEtLty: 
@. What is your age, residence, and occupation ? 
. 27 y’rs; Alpena; work in the lumbering woods. 
@. Was you recently employed to help measure timber for David 
D. Oliver, at Ossineke? 
A. Yes, sir. 
(. Who did you so help? 
A. William Nichols. 
@. Did you measure some of the stumps and tops of the trees and 
the length? 
A. ¥es, Sit. 
@. Did you’ measure them correctly and give your figures to 
Nichols correctly ? f 
A. I did. 
@. Have you any interest in the event of this suit? 
A. No, sIr. 


Cross-examination by Mr. Hommes: 
Q. What descriptions did the pine timber measured grow on? 


- 
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A. I do not know. 
Q. How many days did you work down there? 
A. 36 days. 

. Who else was there working at the same time? 

A. William Nichols, the man I helped, and Alex. Taylor, Fred. 
Buchanan, Leonard Clewly, and that was all on the section that I 
worked on. 

Q. Do you know what town you worked on? 

A. I do not remember the town. 

Q. What did you measure with? 

A. A log rule; I think it was a Doyle log rule. 
(. Had this land all been burned over? 

A. Yes, sir; pretty much. 

Q. Who kept the figures? 

A. William Nichols. 

@. Did you run any lines? 

A. I did not run the lines; some were run. 
895 . Did you find the tops of all the trees ? 
A. No, sir; not all the biggest part of them. 
Did you work with Nichols all the time? 
Yes, sir; all the time I was there. 
Did vou measure the tops all the time? 
Yes, sr. 
). Did you ‘measure the stumps ? 
A. Yes, sir; I done the measuring of the tops, stumps, and length ; 
hols took the figures and marked the stumps. 
How were the stumps marked ? | 

. With an axe, a chip taken out. 
(). Had it been burned over before or after it was cut ? 

A. I could not tell; I think it has been burned after it was cut. 

@. Did you keep any memorandum of each day’s work sepa- 
rately ? 

A. I did not keep it; he kept the memorandum all in one book. 

Q. What did you measure the length with ? 

A. Witha log rule. 
Redirect examination by Mr. Krenry: 

@. Were you particular in measuring the length of the stick, the 
diameter of the tops and butts, and giving the same to Nichols? 

Obj. to as leading. 

A. Yes, sir. 
| JOHN DORAN. 
Sworn and subscribed to this 15th day of Dec., 1880. 
| | SETH L. CARPENTER, 
Notary Public. 
Adjourned till 9 o’clock a. m. Thursday, Dee. 16, ’80. 
Ss. L. CARPENTER, 
Notary Public. 
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THurspDAY Mornina, Dec. 16th, 9 o’cLocK A. M. 
Parties all present by their counsel, Kelly & Holmes. 
FRANK D. Pratt, a witness produced, sworn, and examined on 
the part of the complainants, testified as follows: 


@. What is your age, residence, and occupation ? 

A. 49; Alpena; examining lands and pine timber. 

. How long have you been engaged in that business ? 

A. Eight to ten years. 

@. Have you made any measurements of timber recently for 
David D. Oliver at Ossineke ? 

A. I have; last September. 

@. Will you state in what township and range, section, and sub- 
divisions of sections you made the measurement ? 

A. In township 29 N., R. 8 east, on S. W. $ of S. W. 4, sec. 15. 

@. In what manner were the trees cut down of those you meas- 
ured ? ) 

A. They were cut down with a saw with slight chopping with an 
axe on the under side. 

@. How long should you judge had the timber been cut that you 
measured ? 

A. From two to four years, I should judge. 

Q. How much timber did you measure ? 

A. 192,073 ft. total am’t; of this am’t there was Norway pine 
66,848 ft.; there was white pine 125,175 ft. 

(. In what manner did you proceed to measure the timber, 
856 and what care did you take to measure it correctly ? 

A. I measured the diameter of the stump of the trees and 
the tops were cut off, and the length from the stump to the top, less 
the natural jumping of the tree when it fell; I measured the di- 
ameter and length with a four feet rule. 

Q. How did you compute the contents ? 
A. I computed it in this way: I took the diameter of the butt and 
the diameter of the top, added them together, and divided the sum 


_by two. In this: computation, before adding the two diameters to- 


gether, [ deducted from each stump diameter from one to five inches 
of the diameter of the stump as measured, excepting a part of those 


that was long butted in the woods; thus I found the mean diame- 
ter, and computed the contents of each stick by Scribner’s log 


rule. 


@. Was there any timber cut down by sawing that you did not 
measure on those lands? 7 | 

A. There was other timber of that kind left on that forty which ] 
did not measure. | : | 

(). About how much should you judge that you did not meas- 
ure ¢ | 

A. I judge that I measured about one-quarter part of the 40; 
there was timber on the other parts of the 40 cut in the same way 
and at the same time. 

Q. Did you find any good merchantable timber that had been cut 
and left on the ground ? Ni 
A. I did not; it was cut very close where | was. 
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Crogs-examination by Mr. Hortmss: 


(. How many days were you measuring down there ? 

A. ‘Two days. 

. \Was there any one else measuring on the same lands at the 
time ? 


A. No, sir. 7 
(). How did you ascertain that you were on the lands of the de- 
scription given ? : 
A. By measurement from the corner on the lines. 
(. Did you find a section corner; and if so, which one? 
A. I found the 8. W. + of sec. 17, and the lines running each way 
from it north and east. 
(). Did you find the posts north and east from this corner ? 
A: I did not find them, for I did not look for them. 


,, 


(). Are you a surveyor ¢ 

A. No,sir; not a professional surveyor, but I run my own lines 
in the woods, and am a practical woodsman. 

@. Did you have a helper ? 


). 
A. I did. 

». Who was it? 

A: John Chapman. 

). Did he make any of the measurements ? 

A. Occasionally the diameter of a top and a stump, perhaps. 
. What did he measure with ? 

A. A rule. 

(. What did you make the figures in and w 
\. I made all the figures myself, in a scale-book. 

What did you do with the bock ? , 

A. I have it here. i 

Q. Have you made your computations of the quantities in that 
*) 


10 set them down? 


A. Yes, sir. 
857 Q@. Did you inake all the computations of contents your- 
self? 

A. I did. 

Q@. Did you make any mark on the stump or top of the tree you 
examined ? 

A. I did — the stump, by putting a club or big chip on it. 

@. Can you give the number of trees of each class of timber you 
measured each day? . 

A. I cannot. 

@. Can you give the total number? 

A. I can. 

Q. If so, how many? 

A. 115 Norway; 164 white pine. 

Q. What was the average length, average diameter of butt and 
top? ° 

A. I haven’t figured it to give it exact; I can only give an aprox- 
imate average; I should judge it would be, Norway, 18 inches on 
the stump and 11 to 12 inches at the top; the length would, in my 
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judgment, be 76 feet, by the looks of my columns; perhaps longer 
than that; I should say now, 80 to 85 feet. 

Q. Was there any green standing timber on this land ? 

A. No merchantable where I measured. 

Q. Have you ever had any experience in measuring or scaling 
long timber? 7 

A. Only in measuring in the woods in this way; in measuring 
timber where it been trespassed upon. 

@. Did you allow anything for rots, knots, shakes, & defects ? 

A. My system of measuring makes liberal allowance for rots & 
defects. : 


Redirect: by Mr. OLIVER: 
Q. Was there any stumps of old cuttings on the land that you did 
not measure ¢ | 
A. There was, but I measured none but those recently cut. 
@. Did you notice the old cuttings; were any of them sawed ? 
A. All the old cuttings were cut with axes. 


ws 
< 


) . cy 4 r sy : \ ] | y \f . ; a | TF = mh. + 
Recross-examined oy MY. Hol MES : 


®. Had any of this land been burned over 
A. No, sir; not since the cutting. 
Y. What makes you think there was old cuttings there that you 
did not measure ? 
A. By the appearance of the stumps, which evidently had been 
cut 8 or 10 years, or longer. 
Q. Were you engaged in any other capacity by Oliver? 
A. I was not. : 


— 


.. w: SFRAT I. 
Sworn «& subscribed to before me, this 16th day of Dec., 1880. 


S. L: CARPENTER, 
Notary Publi. 


Amos Burton, a witness produced, sworn, and examined on the 
part of the complainant, testified as follows: 


Examined by Mr. KeELty: : 


Q. What is your age, residence, occupation ? 
A. 38 yrs.; Alpena; lumberman, and have resided at Alpena 14 
years. 
Q. What experience have you had in estimating pine timber? 
A. I have had a good deal of this kind of work to do during the 
last ten years; 1 have been employed for the State in estimat- 
858 ing trespasses committed on State lands by the cutting of pine 
tim ber. 3 
Q. Have you recently examined, measured, and estimated any 
pine timber for David D,. Oliver? : 
A. Yes, sir. | 7 
Q. Will you. state the particular description of land upon which 
you have made such estimate and measurement, giving the amount 
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on each description, and the measurement of timber that had been 


cut and removed ? 
A. I was on the N. E. 4 of see. 11, town. 28 north, range 8 east, on 


the N. E. + of N. E. 4, and the 8. E. 1 of the N. E. 4, the N. W. 4 of 


4 
N. E. 4, and the S. W. + of the N. E. 4; I found’ inall of these lands 
1,148,809 ft. total ; of this amount 295,271 ft. was Norway pine, and 
853,53 8 ft. was white pine. 


How did you make your measurements ? 


r I measured the diameter of the butts and — and length of 


the stick with a 4-foot Scribner’s log rule; some of the length ] 
measured with a tape line. 

A. This timber that you measured and estimated had been cut 
and removed from the lands, had it not? 

A. Yes, sir. | | | 

Q). How did you arrive at the quantities after you had made the 
measurements ?¢ | 
_ A. I give it the diameter of the stick 3 of the distance from the 
top end, and computed the contents by Scribner’s long timber table. 

Q. State what precautions you took to prevent measuring the same 
stumps & top more than once. 

A. I hacked every stump on 4 sides. ) 

Q. About what quality was this white pine, judging from the 
stumps and tops and character of the growth ? 

A. Very good; I should think the white pine would go 10 % to 
uppers ; the Norway was very good quality and very large. 
Do you know what that timber would be worth per M. ft., 
stumpage, 1f now standing? 

Obj. to as incompetent and irrelevant & immaterial. 

A. I don’t really know. 

Q. Do you know what the cr al of the white pine woul l have 
been worth in 1868 to 1872 & ’ 

A. The white pine would ae been worth $2.00 per M. ft. 

Q@. Did you make all the measurements yourself ? 

A. Yes, sir. 

. Are you interested in any way in the result of this suit? 

A. No, sir. 

Q. Will you state the manner in which this timber had been cut 
in reference to its having been cut prudently or otherwise ? 

A. There was a great deal of timber left on the ground. 

Q. About what per cent. should you judge had been wasted by 
having been left on the ground ? 

A. There could be from one to two logs taken from each tree if it 
had been cut as men cut their timber now; more than there was 
—. | 

Q. Can’t you give about the percents ige of the original quantity 
of timber that was left and wasted ? 

A. I should say from 12 to 20%. 


Cross-examination by Mr. Hotmgs: 


@. Were these lands burned over ? 


4 


a 
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A. Part of them partly. 
Q. How rece ntly had they been. burned ? 
859 A. | can hardly tell; some of it was burned over more 
than once. 

J. Can you give the descriptions that were burned over ? 
A. Yes; nearly all that quarter section. 
). Has it been cut over ane it was burned over? 
A. No; I think not. | 
J. About how recent has been the cutting, should you judge? 

A. I can’t tell. They cut at 2 different times, square timber first 
and logs afterwards. 

@. How many days were you at work? 

A. I think it was six days. 
Did anybody help you? 
A. Yes; William Burton. 
®. What did he do? 
A. He hacked the stumps; he made no measurements. 
@. You made all the figures, did you not? 
\. Yes, sir. : 
What did you keep them in ? 

A. In this book I have. | 

Q. Is it from those figures you made the computation of measure- 
ments? 

A. Yes, sir. 

Q. Did you make the computations yourself? 

A. I put down the length; diameter of top and butt, and got an- 
otber person to extend the contents. 

Q. Did you keep each day’s work separate 

A. Yes, sir. 


4 9 


). Can you give the No. of acres each day ‘ 
A. No, sir. 
y. Can you give the number of trees of each kind ? 
A. Norway, 337 trees; white pine, 779 trees. 
). Hiow do you know you were on the lands described ? 

A. I went to the section corner, and we were at work right on the 
— line. 

What section corner did you go to? 

x The N. E. corner of see. 11 we run our lines from. 

@. What sec. was you on then? | 

A. On see. 11. 

Q. Did you find the qr. post on the north and west lines? 

A. I did not find the west one, for I did not get over that far. 

@. How did you identify the section corner ? 

A. By the witness’ robs at the corner of the section. 
_Q. Was there any standing pine on this land? 

A. Yes; a very fttle. 

@. Did you estimate it 7 

A. No; I did not. 

Q. What quantity of timber is there on the land that was left ; 
that is, merchantable timber? 


] 
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A. From an } toa} of the full amount that might have been 
taken. | 

Q. What is this timber worth per M. ft. that is left on the ground 
cut and not removed, and down timber? 

A. I ean’t tell you; the situation it 1s in I don’t know. 

Q@. Did you find the tops of all the trees ? 

A. No. | 

Q. About how many were gone? 

A. I did not find brt a very few gone. 

A. Give me the mean diameter of a stick of timber 45 inches at 
the butt, 12 inches at the top, and seventy-five feet long? 

A. Twenty-three inches. 
860 Q. With which could you make the most perfect measure- 
ment, a tape line or a rule? 

A. With a rule. 

Q. Why with a rule? 

A. Because when you find a stump you do not always know 
where the top is. You see the direction it has fallen. The next 
thing you look for [are] the chips where it was cut off. In climbing 
over logs and picking through brush you can crawl through and 
measure with a rule more correctly than you can with a tape line. 

Q. Did you allow anything for rots, knots, shakes, and defects ? 

A. I made the allowance as near as I could judge. 

@. What per cent. did you allow? 

A. I allowed no particular per cent. 

Q. What length haul would put this timber into the water ? 

A. I don’t know. 

@. What do you base your estimate of quality and value upon? 

A. By the size of the timber and the quality of the land and 
other timber growing near by. | 

Q. How do you fix the value at $2.00 per M.? 

A. By what I have seen paid for stumpage. 

@. Did anybody else measure on this quarter section ? 

A. No one at that time. 

(). Was there before or after that time ? 

A. Not to my knowledge. 

Redirect by Mr. Keti.y : 

Q. Who extended the contents of each stick from the figures 
made by you in your book ? 

A. Mr. McVickar. 

Q. Have you examined his work sufficiently to know that the 
quantities extended are correct ? 

A. I have not examined it sufficiently, though I am satisfied that 
it is correct. | | 

Recross-examination by Mr. Hoimgs : 

Q. What experience have you had in long-timber measurement 
and sealing the same? 

A. Very little in the way we done that. 


- 
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Q. In your judgment, will a stick of timber scale more cut into 
shot logs than it will into long timber or less? 
A. It is supposed to be the same thing. 


Redirect ex’m by Mr. KELty: 
Book shown witness. 


@. Is this the book in which you put down the diameter of the 
top and butt and the length of each tree as kept by you of the tim- 
ber which you measured on the lands which you have described ? 


A. Yes, sir. 


Book offered in evidence, marked Exhibit “A.” 
AMOS BURTON. 


Sworn and subscribed before me, Dee. 16th, 1880. 
Ss. L. CARPENTER, 
Notary Public. 


Adjourned till Friday morning, Dec. 17th, 1880. 


Ss. L. CARPENTER, Com’r. 
S61 iripAy Mornina. Dee. 17th. 1880. 


ALEXANDER TAYLOR, a witness produced, sworn, and examined 
on the part of the complainant, testified as follows: 


Examined by Mr. KELLY: 


Q. What is your age, residence, and occupation? 

A. 36 years; Alpena; lumbering and scaling pine timber. 

Q. How long have you resided in Alpena? 

A. About 9 years. 

@. What experience have you had in measuring and estimating 
pine timber in this vicinity ? see 

A. Have worked in the woods winters for 8 or 10 years, and have 
scaled timber for two winters. 

@. Have you recently measured any pine timber for David D. 
Oliver? 

A. | have. : 

@. Give the particular description of lands, town, range, sec., and 
subdivisions of sections upon which you made such measurements ; 
also the measurements, and the manner of making the same. 

A. In town 29, .N. range, 8 east; also in town 28, N. range, 8 east. 
In town 29,o0n section 26, | measured about one-half of it; the other 
half was measured by another scaler by the name of William Nichols. 
The quarter section was divided into strips, [ taking one and he an- 
other until the west half of section 26, 29—S had been fully gone 
over. On section 27, same town, Nichols and I measured the same 
way: I measured the most of 1t; the whole section was thus meas- 
ured. On section 32 I measured the timber on the N. W. 4 of N. 
E. +, the N. E. } of N. E. }, the 8S. E. + of N. EK. 4, the N. W. } of S. 
E. 4, the S. E. + of S. E. 4, the 8S. W.4 of S. EK. 4, the S. E. ofS. W. 
},and S. W. 4 of S. W. 4, in all on sec. 32, eight, 40’s. In town 28, 


- 
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8, I measured as follows: On section 9 I measured in the same way, 
Nichols and I cutting it up into strips, he taking one and I another. 
We both measured together in this way the whole. of sec. 9 except 


the S. 3 of the S. E. }. and the N. E. } of 8. E. 4; also in the same 


manner the S. E. 4 and the N. E. 4 and the N. 3 of the N. W. + of 


sec. 8; also the east half of sec. 6 I measured in the same way ; also 
in the same way the whole of sec. 5, 28, 8, except the S. KE. } of N. 
W.iand theS. E. 4 of the N. E. 4, which I did not measure on; 
also in the same way I measured the timber on see. 4 on the whole 
of the section except the N. W. 4 of N. W. ¢ and the S. W. of the N. 
E. + of the see. This is all the lands I measured timber on. 

@. What timber is this you were measuring ? 

A. White pine and Norway that Mr. Oliver claimed was his at 
the time it was cut and removed. : 

Q. Give the amounts of the white pine and Norway that you 
measured on these lands. 

A. White pine, 420,782 ft. on sec. 26; Norway pine, 435,887 ft. on 
sec. 26; white pine, 1,826,589 ft. on sec. 27; Norway pine, 126,875 
ft. on sec. 27; white pine, 1,409,406 ft. on sec. 52; Norway pine, 

37,061 ft. on’ see. 32. The above am’ts are on tow n. 29. 8. The 
862 following I measured in town. 25, 8 east: White pine, 781,557 
ft. on sec. 9; Norway pine, 29,283 ft. on sec 9; white pine, 
537,730 ft’ on sec. 8; Norway pine, 7,795 ft. on sec. 8; white pine, 
435,334 feet on sec. 5; white pine 651,860 ft. on sec. 4. This was all 
the pine | measured. The way'I made the measurements was as 
follows: I measured the diameter of the butt and the top and the 
length of the stick. I then set itdown in a book. I found the con- 
tents by adding to the top diameter one-third of the difference be- 
tween the top and the butt diameter. This I called the mean diam- 
eter, and from this diameter and the length found by measurement 
I found the contents of the stick by Schribner’s long-timber rule. 

Q. What precaution did you take to not measure timber that 
Nichols had measured ? 

A. I marked every stump that I measured, and he marked every 
stump that he measured, with a hatchet, taken off a chip from the 
stump, so that it could be plainly seen. 

2. Did you measure any timber over twice, or any timber that 
other parties had measured ? 

A. No, sir; I did not. 

Q. Have you computed the amount from the measurements that 
were taken on the ground yourself, and yourself found the quan- 
tities given? 

A. Yes, sir. 

(). Did you make the measurements yourself ‘ 

A. Yes, sir; all but the tops. 

Q. Did you examine the top measurements made by your helper, 
so that you know that they were correct ? 

A. Yes, sir. 

Q). State whether = timber on the lands which you have ex- 
amined, has been eut in a prudent manner, as a man would cut his 


own timber? 


¥ 
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A. Only a part of it. 

Q. What percentage of the merchantable timber originally upon 
that land, do you think Was wasted and destroyed on account of un- 
skilful and imprudent cutting? | 

A. On section 9, nearly one half of it was left on the ground; also 
On sec. d, pretty near half of that was left on the ground : the rest was 
tolerably well cut. 

~Q. Will you give about the quality or per cent. to uppers this pine 
would run ? | 

A. I think the white pine would run 10% to uppers, the Norway 
was very large and of good quality. j 


Cross-examination by Mr. Homes: 


Q. How many days were you down there? 

A. 33 days. 

Q. Who was your helper? 

A. I had three of them, W. MeDonald, George Holmes, and John 
Moore? 

Q. How long did each one work ? 

A. McDonald first worked 8 days; Holmes next worked 6 days: 
Moore worked 18 days. ; 

@. What did your helpers do ? 
863 A. They measured the top and held the line, sometimes. 
®. What did you make your measurements with on the 

eround? 

A. Sometimes with a tape line and sometimes with Scribner’s 4- 
ft. rule. Butts and tops I measured with Scribner’s log rule. 

Q. Who kept the figures of the measurements ? i 

A. I did. | 

Q. What did you put them down in? 

A. In a book. 

Q. Where is that book ? 

A. I have them in my possession. 

Q. Is it from those figures made at the time of the length and di- 
ameter that you computed the quantity ? | 

A. Yes, sir. 

Q. Did you run any of the lines? 

A. I did. 

(. How did you run them? 

A. By a compass, and measured them out by a tape line. 
@. Who helped you ? 
A. My helper, Moore, helped me some. 

@. Did you find section corners on all these lands? 

A. I did, sir, on all but one. One section corner I did not find. 

(). What corner was that? 

A. The 8S. E. corner of sec. 9. 

(. Can you give the marks on these sec. corners and the witness’ 
trees you found? 

A. In town. 28, 8, see. 9, cut on with marking iron. In town. 28, 
5, sec. 8, The Northeast corner of section nine it is cuton the 
corner tree with a marking iron used by surveyors. 
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@. What other marks were found on this same corner? 
I did not see any more marks except B. T. marks. 
In the same manner you found all the corners ? 
Yes, sir. 
Did you keep a memorandum of each day’s work? 
No; I did not. 
Did you of the No. acres examined each day? 
No; we didn't. 
Did you find the }-posts? 
Yes, sir. se 
You say Nichols was “— work on these same lands with you ? 
He,was, all but sec. 82 and one-half of sec. 27. 
. Who was his helper? 
John Doran. 
Q. What kind of a tape line did you make your measurements 
with ? 
A. A 60-ft. linen line. 
@. How did you satisfy yourself that you were on the lands de- 
scribed in your direct examination ? 
Because I went all around the lines. 
q. Are you a surveyor? 
A. lam not. 
re Was the man helping you one? 
. No. | 
Q. Did you make all the measurements of the stumps yourself? 
A. Yes, sir. 3 
Q. Did your helper make those at the top ? 
A. Yes, sir. 
Q. He gave you the measurements ? 
A. Yes, sir. 
Q. Did you make the measurements of the length yourself ? 
A. Yes, sir; my helper had hold one end of the line and I the 
other. 
864 @. What kind of condition was this land in ? 
A. Some of it was in bad condition, the way the timber 
has been taken off. | 
®. Has it been burned over? 
A. Yes, parts of it. 
Q. Any tops destroyed ? 
A. Yes, sir; some of them ? 
(). About what portion of the tops ? 
A. On a part of it sania half of them were destroy ed. 
How did you arrive at the length and diameter? 
A. I could‘not get the cohsoneiaaias of the tops. I just measured 
the stump. I could not get the length by measurement. 
Q. How many stumps did you measure each day ? 
A. I could not tell; did not keep each day separate. 
Q. How many of white pine and how many of Norway did you 
have all together? 
A. I have not added them up. 
@. What was the average length? 


s 
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I guess the average was about 70 ft. of the white pine. 
“apy gee aa arrive at your estimate of the quality? 
By the timber left on the ground, and the size of the timber. 
How long since this land was burned over ? 
Some of it six years and some of f it lately. 
Was it burned before or since it was cut ? 
Since it was cut. 
What had the timber that has been ‘cut been made into? 
Saw logs and square timber. 
Which was cut first, the square timber or the logs? 
The square timber. 
What did this waste consist of ? 
White pine; no waste in the Norway. 
What was the description and character of timber left ? 
There was butts 18 to 20 ft. long left, and from 22 to 24 inches 
at the top end; white pine and top from 30 to 40 ft. long left. 
Square timber would be taken out of the center. 
@. Is it not a fact that there 1s always more waste where they 
make ee than where they cut it up into logs? 
Yes, si | 
). What was the character of the soil ? 
A. Mostly where I was it was clay soil. 
How long since this land was cut over ? 
Some of it, I judge, 10 years or more, by the looks of the 
the stumps, 
). About what portion had been cut over that length of time? 
r I could not tell ; quite a bit of it. 
Q. Give me the mean: diameter of a stick 45 inches at the butt, 
12 inches at the top, and 75 ft. long? 
A. 28 inches. 
Q. What experience have you had in measuring or scaling long 
timber? 
A. None before this. 
Q. With which could you make the most accurate measurement 
as to length, with a rule or tape line? 


A. A tape line. 
). Which would make the larger quantity, a stick measured into 
square timber or cut a i 
A. I think cut into logs. 
865 @. How much have you estimated timber and examined 
lands for that purpose ? | 
A. This was the first. 


( 


Redirect examination by Mr. OLIVER: 
Q. On section 26 was there any old cuttings, the stumps of which 


you did not measure ? 


A. Yes, sir 
Q. How were the trees cut down, of the trees you did measure? 
A. Generally sawed down. 
How did you find the contents of a tree where the top was 
gone? | 
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A. By averaging with those that we did find. 


Recross-examination by Mr. Hormrs: 


@. Did you find any old cuttings on other sections besides 26 ? 


A. Yes, sir; but not as old as those on see. 26: 

). Did you measure all the old cuttings? 

A. On section 32 I measured them all. 

(. How old should you say the cuttings was on 26? 

A. I should say 14 years; the stumps were all decayed. 
). Did you find any green pine timber ? | 

\.. No, sir; only a few scattering trees; not hardlv any. 
). Did you make any estimate of those? 
A. No, I did not. 

Q. Did you have any field notes with vou ? 
A. No, sir. : 

. What did you get per day? 

A. Four dollars. 


ALECK TAYLOR. 


Sworn and subscribed to before me this 17th day of December, 
1880. 
Ss. L. CARPENTER, 
Notary Public. 


Adjourned to Saturday morning, Dec. 18, at 9 a. m. 


Ss. L. CARPENTER, Com’r. 


Dec. 18rH, 9 o’clock a. m. 
Parties present by their counsel, Kelly and Holmes. 

LEONARD CLEWLEY, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows: 


@. What is your age, residence, and.occupation ? , 

A. 29 years; Long Rapids, Alpena co., Michigan ; lumberman. 
@. What experience have you had in measuring logs and timber 
and estimating pine timber? 

A. I have done more or less of it every year for the last ten years 
for myself and others. 

@. Have you recently measured any pine timber for David D. 
Oliver in [the] vicinity of Ossineke ? 

A. I have. 

@. Give the particular description of the land you measured this 
timber on, the town., range, sections, and subdivision of sections; 
also, the measurements and the manner of making the same. 

A. In:‘town. 29 N., R. 8 east; on sections 28, 33, 6, 5, 4, 

8, 9; in town. 28, 8, on sections 10, 11, 12, 2, 3, 4; on sec- 
on 28, town. 29, 8, | measured timber on the whole of see., ex- 

cept on the W. 4 of N. W. } and the N. 3 of S. W. 7; 

866 on sec. 35, same town., | measured on all the sections except the 
S. 3 of the N. E. 4; on sec. 6 I measured the whole section, 

the E. 3 of the S. W.4 and the N. W.i of 8. W. 4; on sec. 5, in same 
town., I measured on the whole section, except 4, 40’s, the E. $ of N. 
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yourself from the measurements taken and made 
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K. 4, the N. W. 4 of N. E. 4, and the N. Ki. ¢ of S. E. $; on section 4 
I measured the timber on ane S. W. 4 of the N. W. ; only. On see. 
7 I measured only one 40, the N. W. 4} of the N. W. 4; on section 8, 
same town., | measured on the whole section - on sec 9, same town., 
| measured the W. 3 of N. W. 4, and W. 3 of 8S. W. ¢. In town. 28 
N., R. 8 East, I measured on all of sectior 10. on sec tion 11, same 
town., | measured the whole section, except the 8S. E. 4 of S. W. 4 
and the 8. W. 4 of S. E.4; on sec. 1), same town., | measured the 
S. W. 4 of S. W. 4; on sec. 2, same town., [ measured the south half 
of the section ; on section 3, same town., I measured the southeast 
quarter and the W. 4 of N. W. 4 3 0n sec. 4,same town., I measur 
the whole s ~qagerian pt t he S. W. f N. K. 4 and the N. W. + of the 
N. W. +. The imber which | neasured on the above described 
lands had aval cut and removed from the lands. [| measured the 
diameter of the stumps and the diameter he the tops with a Schrib- 

ner’s rule 4 ft. long. I measured the length of thestick with a linen 
tape line. I foun ‘ef ear conte nts by Schribner’s long timber table. 
The mean diamet the stick I found bv adding the s stump di- 
ameter to oor top ae and dividing that am’t by t wo, throwing 
out the fractions. This I ealled the mean diameter. 

Q. W “te precaution did you take to not measure the same stic 
twice, and to not measure any timber that had been measure ; by 
other parties ? 

A. Sometimes I hacked the stumps with a hatchet, and others I 
put chips or bark on the stumps so that they could all be readily 
observed. 

@. Did you measure any timber over twice, or any timber that 
ther parties had measured ? 

A. No, str; I did not. 

Have you computed the amount of the timber you measured 
leon the ground, and 


: 
] 
| 


l- 
i 


\ 


have you yourself found the quantities ? 
A. | have. 
Q. 


Did you make all the measurements yourself? 


A. I did not; I measured Phe stumps and the length and a part 
of the — The balance of the tops were measured by my helper, 
Melvin McIntyre, who gave tl 

them down as he gave them to me. I frequently meas 
after him to satisfy myself that he was measuring correctly. In all 
eases I found his measurements accurate. _When I was measuring 
with Abram Crowell I made measurements of timber, stumps, tops, 


; 7 " 
,} , fF t ) ) >/ mpant i a i. " 
ie amount to me correctly, and | put 


and length. I made such measurements, and reported the same to 


Abram B. Crowell correctly at the time. 

Q. Will you give the amounts of the different kinds of pine tim- 
ber which you and your helper measured, not including any timber 
measurements given to Abram B. Crowell on the above described 
lands. 
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A. On section 10, town. 28, 8— 


Feet. 
I aie in aecheeeen aE 234,798 
a iain s Ue pinibenhinn ame 89,300 
I a aii cs outa eee tak nes el ican nn 4,414 
ee as ceslin acne estar mean taaa nies 234,000 
On section 11, same town.— 
NN TNO 6 sid ne 2 tian Gain Raden -\ BB4.730 
SS ES UAE SSN ols es OA ee DE TE OP EOD Pm He as Om 290,992 
ES eS ities ns URI ACRE Sry Te ye lie 
i i i sock ot inedsn tsar nincaei gat 299,000 


On sec. 2, same town.— 


Nee IG 6 lik stein nla oteaiaiile cle ena 376,188 
be INS... ...... - ee ep tS oN ss 10.862 
i ic ihe mien ade we. wk ds pac oa eae 19,022 
I ee oe ‘<eibalina Gaus 357,000 
On sec. 3, same town.— 
cc Te Sek Aree Res Serer eas 947 984 
White pine a RS ge ne ee a 76.855 
ESS ES SE TCE a AEN 35,617 


White NN i ip 5 sch ce Sn sancinn a> mo ts go areetorsmton 298 OOO 


On sec. 4, same town.— 


i ET ES Ee A NE AE ne 81,800 

EE icine ie es oe areal ae aetna Nice Sed est 2,082 

I i ai ss oo os icin drier ce Sasa die ‘ 11,000 
On sec. 7, town. 29 N., R.8 E— . 

I Me in a ee Mig teen ene mee 14,461 
On sec. 4, same town.— 

NE at es ak aie amid ional» ni MOG 75,189 

en id a oa Sere hw ilanarinswiatiee seaainkans 09,000 
On sec. 5, same town.— 

I NN a i a a all 5 670,370 

ac eh ance a 210,056 


PUNO icc cients Saket: enue Sow hts Ali 44,648 
i a ba iia ie cried ekg gum nedaginclpulba dae 800,088 


—y 


On sec. 28, same town.— 


RO ORE ERA ROMER RT CRE ee ie on 107,694 

ae Ie ec PRS GPT RS YS Cee TO ae ae e 59,978 

EEE CREE totht laa RI ee Pee Ow a 54,000 
On sec. 33, same town.— . 

LESS OTSA SOE ne CAVE SO CRESS ee TOE Ne Ee 843,836 

cg EO pita ibiceenuaiecaiadi samatcaae ela, ‘i 210,084 

8 EE eee ber nore etn ONE hn 253,000 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


On sec. 9, same town.— 


I ge io liad atone oben eecnscdion 5 ee a 
White pine a MERE EEE et SECRET Rate ec 
aac sro tse sce eo ao 9 ner ened 


On sec. 5, same town.— 
White pine 
IN gina sellin ic Seti case cnc ges he eins isc see cana 
White pine 


en nn ee ee 


——— a ee ee ee eee ee ee Oe se ee 


On see. 6 same town.— 
MIND sis temic i aeiasae hein 
PN ic Silica nk wcuracnntien diaiewnis cele Ramet 
TN ad i a cans nina onion i PRET ss 
White pine -_-- 
In town. 29 N. R. 


I BN na wittinie en wn ienins 1ipnicalan 


~~ =e «— oe =e ae ee ee ee ee ee ee eee eee eee eee ee ees 


S east on sec. 


On sec. 8 same town.— 


| I NN isk snsens enn ecier mee a eoenneee aa sinie 
i Norway pine ------ --_- placa abies sels aa ae 
I BN i inn sin: pwc nl icc placate 
RI I ise sens serie set naninns hspr wient nte ton Sn 
Pe oe cee essing 
On see. 5d same town.— 
PROII TT IE oss vito n na 4 wena ean 
PN I i stcn n pst ioe singh ab Soe lation calls 
On see. 6 same town.— 
Norway pine .....<...-. cis siecle ee sl sadiodiacetaleaanaaial 
ORI I kei Sn > nin ie des ee 


” In town. 28 N., R. 8 east, sec. 10— 


PE BN ois oc i 5 3 me ere 
On see. 11, same town.— 
OE I iain ne oe ok weve 2 ea 
PIE iio aie ne oe eatin eek wee ais 
I icc bin simp asin tina ear SC es 
Y On section 2; same town.— 
Per eee POG 4... - 52.5. Schiele einer a aI 
Nore? 2:04.............. 


PN IN sihieke Fink aie ears on wine eae aici 
On see. 3, same town.— 
I NE iin ot en an wm EES RRS a NES! 


NE I sik ttn nn wi cn ic oc wieen nele @ie 
I IN ati fie rec se einmininnh gone tannin 


— —— ow 


iVi 


Feet. 
46,650 
6,155 


464,000 


187,192 
13,245 
206,000 


200,826 
41,110 
30,087 
o0,000 


604,035 


116.757 


27,493 


—1,429,000 


24 OPO 
2? 607 
607,000 


69>) Oo 
23,4 vo 


188,000 


105,225 
42,056 


42 602 
S418 
145,000 


296,122 
22,262 
2,116 
380,000 


68,720 
27.549 


88,000 
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In town 29 N., R. 8 east, sec. 4.— 
Feet. 
IN NN io ole ica css cule dalnan aisavioer tang nian seimiseiax wana 46,326 
SN a ee wigs eee wien aon 98°000 
On sec. 8, same town.— 
Norway. pine___--- -.~--- ~-------~---~ ---- ---- 405,680 
Norway pine ------~ -------------------------- 116,757 
Norway NE Scoring ie <n setew sieepnleacence 27,493 
Norway pine ---.- - bepe b beads "ae Senate ia Asean jacoaess 1,429,600 


S69 On see. 33, same town—. 

Norway pine --- -- a 6,435 
On sec. J, same town— 

24,020 


Norway pine- Sd a ee ECCS LR DEE eee ion SE 

«iE: | RoR else etal Sn aS ee py oe Ae ee 607,000 
On sec. 5, same town— 

INT MUU ibs tegn othe Iorak heads nied sistas ine aan ds 23,433 

I I iis ie secsvndnacin 9p oneness pei ala 118,000 


On sec. 6, same town— 
105,225 


Natasa asics evades teseibenielions oats 
Norway pine------- sisi ei ue Slade. aac hos aes eel 42.056 


[ measured 4,728 pieces of Norw ay pine, making of Norway, as 
above, 7,170,429 | 

[ measured of r white pine 7,051 pieces, making of white pine, as 
above, 8,477,925 ft. 

(). What percentage to uppers would the white pine run that 
you examined ac cording to your judgment ? : 

A. I should say that it would run at least 20 per cent. to upper 
qualities. 

@. What kind of Norway was it? 

A. It was good, extra large Norway ? 

Q. How was this timber cut in reference to being prudently cut ? 

A. It was cut wastefully 

Q. About what per cent. of the timber that was originally upon 
this land was wasted by improper and imprudent cutting ? 

A. About 30 per cent. 

Q. What would the stumpage of this timber be worth if standing 
to-day ? 

Obj. to, incompetent and immaterial. 

A. The white pine would be worth $3.50 p’r M. ft., and the Nor- 
way would be worth, taken together, $2.00 pr M. ft.; a portion of 
the Norway, that which was cut for large timber, would have been 
worth much more than $2.08 p’r M. ft. — 


Cross-examination by Mr. Hormss: 


@. How much have you lumbered for yourself or others for the 
past ten years ? 


% 


et 
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A. I have been in the business pretty much all the time. 
Q. How many thousand feet have you put in in a winter? 
A. 2,700,000 ft. 
Q. Who was that for ? 
A. Crowell & Godfrey. 
Q. Was you foreman in the camp or jobber? 
A. I was foreman in the camp. | 
(: Have you been employed as scaler any on this river ? 
A. No, sir. 
Q. What experience have you. had in measuring log or square 
tim ber? 
A. Most of it was with Mr. Crowell when he first commenced 
measuring this timber for Mr. Oliver. 
@. How many days were you down there? 
5870 A. I was measuring timber there 48 days, measuring my- 
self. | 
Q. How many days were you employed altogether ? 
A. I think it was 72 days or Te 
J. How many days did you work with Crowell? 
A. 25 days. 
(). Who else was measuring on these same descriptions ? 
| A. Fred. Buchanan. 
@. Who was helping you? 
~ A. Melvin McIntyre. 
Q. Did he work with you all the time? 
> A. He did not. 
Q. Who else? 
A. James Flood. 
(. How long did Flood work ? 
A. I have forgott ten how many days; I think [7 or 18 days; Me- 
Intyre the b: lance of the time, except 2 or 3 days I had another 
man, whose name was Adi am Gerkey. 
(). Are you a surveyor: 
» A. No, sir. 
). Have you bed: any experience in surveying ? 
\. Some. 
J. Did you have any field notes there ? 
A. No, sir. 
Q. Who run the lines? 
\. Fred. Buchanan and ee 
J. Did you find the corners of these sections ? 
\. Some of them we found and some we didn't. 
@. Did you find the northwest corner of sec. 4, 28, 8? 
\. Yes, sir. 
®. What kind of a corner is it? 
A. It is a corner made with a surveyor’s iron, I think, on a cedar 
tree; I am not certain. 
@. Give me the description of the marks you found on this cor- 


+> 
e). 


A. There was the marks of the town. 28, see. 4. 
@. Did you find the 4 posts on these secs. ? 
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Some we found and some we didn’t. 

Q. Did you keep each day’s work separate ? 

A. No, sir. : 

Q. Did you keep a memorandum of the number of acres and 
number of trees examined each day ? 

A. No, sir; I did not. 

(). How do you know you were on these lands described ? 

A. We went on them and found the corners; we found the cor- 
ners of the sections we wanted to run out and run it out witha 
tape line, and such parts as we did not want to measure we run it 
out same way. 

Had anybody else examined on 28, 8 sec. ? 

A. Yes, sil 

Q. Who? 

A. Fred. Buchanan, Amos Burton, and Thomas White, I think. 

Q. Was there any other parties measured on any descriptions 
which you measured, except on sec. 2? 

No, sir; only with the exception of sec. 11. 
). Had these lands been burned over? 
A. Some of them have and some of them haven't. 
(. What proportion of them have been burned over 
A. I should say one-half of them that I was on. 
(). How heavy was the burning? 
871 A. Some places heavy, and some not so bad. 

(. Did you find the tops to all these trees ? 

\. No, sir. 

). About what percentage did you not find ? 

\. I should say one-third of the tops I did not find. 
). Is this land grown up to underbrush 2 

A. A good deal of it has. 
d 

\ 

Q 

\ 


—_ 


9 


W hat is the nature of the underbrush? 
Briar bushes, young poplars, & birch. 
Was it burned before or after the timber was cut ? 
. I should say it was burned after the timber was cut, the prin- 

cipal part of it. | | 

Q. About how recently has it been burned over ? 

A. I could not tell; some of it six or seven years ago, and some 
of . the last two or three years, I should think. 

Is it not difficult in getting the measurement of the length 
cee there is a heavy growth of underbrush grown up since the 
cutting ? 

A. It is a trouble if the brush is thick, but you can do it as well 
as if the brush wasn’t there. 

Q. Will you give the average length of your measurement ? 

A. No, sir . Tean't. 

Q. How did this timber compare with the timber that you meas- 
ured when you was with Crowell, as to size and quality ? 

A. I should say that timber was better timber than what I meas- 
ured. 

Q. Give me a deccription of the manner of going over these lands 
to make these measurements ? 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 761 


A. I used to go to a stump and measure it, my helper would stand 
ut the stump and hang on to the line and [I would go to the top and 
take the length and the top; sometimes he would go to the top and 
take it. | 

. Did vou find any long butts there ? 

A. Yes, sir. 

(. Did you measure those ? 

A. No, sir. 

(). Into what had the timber cut and removed, been cut ? 

A. Some into long timber, some into square timber, and some into 
short logs. 

Q. Which was cut first—that which was made into logs, or square 
timber ? 

A. The oldest cutting I measured was short logs. 

Q. Can you give us the descriptions of the land on which you 
sound the oldest cuttings ? : 

A. No, sir; I ean’t. 

(). How old is this oldest cutti ng 

A. I should say 8 or 9 years old any way. 

Q. What proportion was made into logs of the timber you ex- 
amined ? 

A. I eould not tell.’ 

Q. How was the cutting where it was made into logs ? 

A. Some was cut in good shape and some wasn’t; the oldest cut- 
ting was a good deal of waste in it. 

(. Where did you find the most waste? 

A. That which was made into square timber. 

What was the nature of this waste ? 
A. It was of the tops and butts; most waste was in the butts. 
Will you give the descriptions of lands upon which most of 
the square timber had been cut? 

A. I can’t give them. 

About what amount should you say of this that you 
S72 measured was the old cutting ¢ 
A. I should Say about one-quarter ; | did not keep that 


y ya 


separate. 
Q. The No. of pieces you have given means the number of stumps, 
do they not? 
4 Yes, sir. 
Was Buchanan measuring at the same time with yourself on 
Pl descriptions. | 
He was. 
Q. Was the quality of timber that you measured about the same 
as that he measured ? 
A. Yes, sir. 
Q. What was the quality of the soil? 
A. Good a of it was a clay loam. 
Q. How do you fix the estimate of quality of pine timber? 
A. I judge by the butts left and the stumps and tops. 
(). Was there any green pine timber left on the lands standing? 
A. Some. 


956—214 


St 
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». How much ? 
A. I couldn’t say. 
). Did you estimate it ? 
A. No, sir. 
How long a haul would put this timber in the water ? 
\. All the way from one mile to six miles, 
What did you allow for defects, rots, knots, & shakes ? 

A. I used my Je idgment; by taking so pom off the length of the 
tree where the stump was rotten or hollow; where the tree was 
knotty or punky thes left it there. ; 

@. Do you think on the entire lands you examined there was 50 % 
of this tim ber wasted ? 

is I should i Say there was. 

What do you mean by wasted ? 

4 I mean by long butting it and by taking short chunks out of 
trees and leaving the balance in the woods. 

. You did not measure these butts and tops ? 

A. Occasionally I measured one, but | did not keep any account 
of the number. 

What cid you get a day for the time you was down there ? 

A. | got three dollars. 
Q. Did that include your board ? 
A. No, sir; I had three dollars a day and my board. 
(.). one me the No. of feet in a stick of timber 75 ft. long, 12 
inc ears the top, and <5 inches at the butt ? 
A. Can't give it without a table.. 
(). Give me the mean diameter of this stick ? 
A. 33 inches. 


Redirect by Mr. Kenny : 


OO EEL ———_ 


©. How do you get the mean diameter of a stick of timber the 
butt and top diameter being given ? 

A. I take the top and butt diameter, add them together, and di- 
vide the same by two; this I call the mean diameter. 

@. Now give us the mean diameter of a stick 45 inches at the butt 
and 12 inches at the top? ; 

A. 28 inches mean diameter. I was mistaken when I said 33 
inches to Mr. Holmes. 

Do you think you measure all the stumps and tops of the trees 

cut on the lands you measured over ? | 

A. I don’t think I did; some were missed. 


f 


@. On sec. 11, 28, 8, did you find any new cuttings ? 
A. I did; 1 did not find any parties cutting at the time. 
873 -Q. Did you measure this new cutting ? 
A. No, sir. 
Recross-examination by Mr. HoLmgs: 
(. Who kept the figures of your measurements ? 


a 

A. I kept them myself. 

Q. What did you keep them in? 
A. A book. 
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@. When did you set them down in this book ? 
A. At the time I made the measurements | 
Q. Is it from those figures made at the time that you have com- 
puted the - intity. ? | 
Yes, si 
». Who ner the computations ? 
A. Part I done myself and part Duane Butterfield. 
(). Where is your book ? 
A. In my pocket 


Redirect by Mr. Kelly: 


@. Did you examine the work of Butterfield so as to know that it 
is correct ? 

A. I did. 

Q. Did Flood make any measurements while he was with you? 

A. Yes, sit 

. Did you take the measurements from him as he gave them 
and set them in your book ? 

A. I did. 


(). Did you examine the measurements’ that he made so as to 


know that they were correct 7? 
A. | did. 
Recross-examination by Mr. Houmes : 


@. Did you keep a memorandum of those of which you found n 


tops separate oo the others? 
A. Yes, s! 
LEONARD F. CLEWLY 


Sworn and subscribed before me this 15th day of December, 1880. 
S. L. CARPENTER. 
Notary Public. 


Yee. 20th, 780. 
A B NTER, Com’r. 


Monpbay, Dee. 20th. 


and Holmes, and mutually 
it two o'clock p. m. 


Adjourned until Monday, at 9 o'clock a.m., I 
8. L. CAI 


Parties present, by their att’ys, Kelly 
agreed to adjourn till Tuesday, Dec. 21, : 


Turespay, Dec. 21st, 1880—2 o’clock p. m. 
Parties present, by their att ys, Kelly w@ Holmes, 


JAMES Ik’ Loop, a witness produced, sworn, and examined on the 
part of the complainant, testified as follows: 
). What is your age, residence, and occupation ? 
\. 45 vears; Alpena; laborer. 
Q. How long have you lived in Alpena? 
\. About 15 years. 
Have you recently assisted “ making any measurements. of 
pine timber at Ossineke and vicinity for David D. Oliver ? 


A. I have. 


764 


Q. With whom did you work in making such measurements ? 
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A. I worked with Leonard Clewly. 
Q@. Did you work with any one else? 
A. No, sir. 


Q. W hat part did you take making such measurements ? 
A. I measured—when I did measure—the top of the tree gen- 


Q. ‘Did you make any butt measurements of the length of any 
trees ? 3 

A. Sometimes; when it was more convenient for me to do it, | 

measured the butt. 
874 (). wit ) what did you make such measurements ? 
A. With a Schribner log-rule. 

Q. Did you make these measurements correctly ? 

A. Yes, sir; I did. | 

@. What did you do with the amounts as you measured the top 
or butts ? | 

A. I reported them at the time to Clewley,and he put it down in 
his book. 

Q. Did you report the measurements taken by you correctly to L. 
Clewley ? 

A. I did. 

Q. How many days did you work there with Clewley ‘ 

A. 21 days. 

Q@. Did you assist in me suring: the length of the timber that had 
been taken away ? 

A. I did; with a t: ipe-line. | 

Q. Was this measuring done correctly and carefully ? 

A. It was, so far as I was concerned. 


Cross-examination by Mr. Hommes: 


@. How did you make your measurements ? 


A. With a tape-line and log-rule 

@. In what manner did you use them ? 

A. I measured with the log-rule across the end of the top, and | 
carried the tape-line from the stump to where the tree was cut off. 

@. Did you find the tops of all the trees? | 

A. No, sir: I did not. 

Q. About how many was there that you did not find ? 

A. I ean’t tell how many. 

Q. How did you get the measurements of the tops and lengths of 
those that were gone? | 

A. I understood they averaged them with those we did find. 

What descriptions were you on? 

A. I do not know. 

Q. Did you help run any lines? | 

A. No, sir; Clewley and Fred. Buchanan done that. 

Q. Who else was measuring on these same descriptions when you 
was there? 

A. Dunean | 

@. Who mar 


slackburn & Fred. Buchanan. 
ke . grt stumps ? 


f 
7 
“eed 
a 
4 
a 
} 
eke 
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A. — 
on the stum] 
Q. You are not a scaler or surveyor? 

A. No, sir. 

Q. Did you mark the tops? 

A. No, s1 

(). How much did you get a day? 

A. One dollar and a half fand my board. 


generally, by pulling bark off the sides and laying it 
). 


JAMES FLOOD. 


Sworn and subscribed to before me this 21st day of December, 


1880; 

Ss. L. CARPENTER, 

| Notary Public. 
870 THoMAS FI. OLIVER, a witness produced, sworn, and ex- 


amined on the part of the complainant, testified as follows: 

(. Where do you reside, and what is your age and occupation ? 

A. Alpena; 25 years; lumberman. 

. How long have you resided in Alpena? 

‘Ten years. 

@. Have you recently made any measurements and estimates of 
timber that had been cut and taken away from lands at Ossineke 
and vicinity for David D. Oliver? 

\. Yes, sir. 

Q. Who was assisting you in this work, and how long was you 
engaged at it? 

B. 4, Be a and Richard Campbell. I was there alto- 
gether 14 days. Of this time I measured 4 days with Carmichael 
for my helper; Ps balance of the time I was the helper for R. Camp- 
bell. : 

Q. Will. you give the descriptions of the land you measured on 
when you was the scaler and had charge of making the measure- 
ments ¢ 

A. On sec. 39, town. 29 N., range 8 east, on that sec. I measured 
white pine, 29,525 ft.; Norway, 15,872 {t.; on sec. 53, same town. and 
range, | ms ec Ne orway pine, 1,665 ft.; white pine, 468,345 ft.; I 
also measured white pine that was made square timber on the same 
sec. 33, 109,815 ft.; I measured the waste timber left on the ground, 
which ‘timber I considered | cood merchantable timber, and there was 
of that waste timber 12.645 ft ft. that I measured. 

@. Who were you a helper for when not measuring yourself? 

A. No one, except Richard Campbell. 

Q. In making measurements when you was helper for Campbell 
did vou do it correctly, and did you so report it to Campbell ? 

A. I did. : ) 

@. In making your measurements what rule did you use? 

A. Schribner’s rule. 

®. How did you ascertain the contents of the stick? 

A. By measuring the diameter of the stump or long butt, if one 


was left; also the diameter of the top. I then measured from the 
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stump or butt to the top for the length. I would then add the stump 
and top diameter together and divided the sum by two, this would 
give me the mean diameter. From this diameter and the length I 
found the contents from Schribner’s long timber table. 
Cross-examination by Mr. HoLMEs: 

Q. Give the particular subdivisions of the sections you measured 
on? 

A. I did not keep any minutes of the separate forties. 

Are you a.scaler by occupation ? | 

A. I have scaled more or less for 4or 5 yrs. | am not a scaler by 
profession. | 

Q. Did you ever measure or scale round or square timber? 

A. Never before this. J measured this timber for what had been 
taken away. 

(). How many trees or stumps did you measure ? 


876 A. I did not foot them up. 
@. What did you make your measurements with 


A. Schribner’s scale rule and a tape line. 

Q. What did you keep your measurements in, and when did you 
make them ? | 

A. In a log, or seale-book, and at. the time of measuring the stick. 

(). Where is the book ? 

A. I have it here. 

Q. Did you make the computation of quantity yourself? 

Be es, sir. 

(). How do you know you were on the lands deseribed ? 

A. By a } post and ee lines. | : 

Q. Are you a surveyor 3 

A: No, si 

). Who run the lines ? 

A. The lines were run when I went there, but I went over them 
@. Was anybody else measuring on these same descriptions. ? 

\. Yes, sir. 

). Who was it at work on these same lands ? 

A. Campbell sealed on the sec. I was on previous to my scaling 
on sec. 39, and Clewley scaled on see. 35 at the time that I was scal- 
ing there. | 
J. Did you find the tops of all the trees vou measured ? 

A. Yes, sir; of all I measured. 

@. Had this land been burned over ? 

\. Not where I scaled. 

). Was this a new cutting, or an old one? 

A. Old principally ; that is, some of it had not been cut more 
than two years, and more had been cut longer than that; I could 
not tell exactly how long. 

Q. Did you make all the measurements yourself? 

A. No, sir. | 

@. Did you ever have any experience in estimating timber and 
looking lands? 

A. Yes, sir; I have followed the woods for nine winters. 


ee ee ae 


-_ > =~ ra em ata 


~I 
“I 
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®. Asa land looker and estimator? 
A. No, sir. 
@. What did you allow in your computation for rots, knots, 


shakes, and defects ? 

A. I did not allow anything. . 

(. Give me the number of feet, board measure, in a stick of tim- 
ber 75 ft. long, 45 inches at the butt, and 12 inches at the top ? 

A. I have not got the long-timber table, or rule for figuring it— 
Schribner’s. _ 

Q. What did you get per day ? 

A..When I was scaling I got four dollars p’r day, while helping, 
$1.50 per day. 


Redirect by 
®. Who made any of the measurements of the timber that you 
sealed ? 
A. George Carmichael. 
Q. Did you measure any trees where you found the stumps 
marked recently ele 
A. No, sIr. . 
@. Did anybody measure the timber on the particular lands which 
you measured on, and the same timber ? 
A. No, sir; not to my knowledge. 


S77 Recross examination: 


(Q. Was there any green pine timber standing on these lands when 
you measured there? 

A. Not where I measured. 

(. How did you mark the stumps? 

A. With an axe; I chopped a piece out of the stump. 
). Who did the marking? | 
A. My helper. 

THOMAS F. OLIVER. 


Sworn and subscribed to before me, this 21st day of Dec., 1880. 
| Ss. L. CARPENTER, 


Notary Public. 
Adjourned till Dec. 22nd, ’80, 2 o’clock p. m. 


FRANK H. Dykrr, a witness produced, sworn, and examined on the 
part of the complainants, testified as follows : 


Examined by Mr. OLIVER: 


Q. What is your age, residence, and occupation ? 

A. 45 yr’s; Alpena; estimator and measurer of pine lands and 
timber, and looking over pine lands where timber had been cut off 
to estimate the am’t cut and taken away. 

Q. How long have you lived at Alpena ? 

A. 21 yr’'s. 

Q. Has this been your principal business during that time? 
A. It has. 
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@. Have you recently measured and estimated any timber for 
David D. Oliver on lands. at Ossineke and vicinity, which timber 
had been cut and taken away ? 

A. I have during September and October last. 

@. On what descriptions of land were such estimates and meas- 
urements made? 7 

On the E. 3 of section 35, and on the 8. 4 of S. W.4 the 8S. W. 4 
of S. E. 4, and N. E. } of S. W. 4 of section 36, all town. 29 N., R. 8 
ast. | 

@. Will you give the amounts and kinds of pine timber cut on 
these descriptions, with the amounts and kinds on each description 
so far as they were kept separate by you? 

A. On the E. 3 of sec. 1 measured 2,203 trees ; white pine average 
baa oh 40 40 4908, MAIN iN a... 2,687,777 ft. 
ee ee din eteoaawnciee -BO022R. 


On 30 a es ange dla acemia al 2,472,755 ft. 


3,267 trees Norway pine, average 659 ft. to the tree, making 
alle |i ahennnsin lchadmiade 2,087,726 ft. 
104,863 ft. 


NT I NE I ise aises Wain waist is anion ila alasoias: pases inelaecae 1,982,868 ft. 


5 
4 


Cut on the E.3 of S. W.4 and 8S. W.4 ofS. E. 4, and 
N. E. } of S. W. 4 of sec. 36, as follows: 


4 . 

1,106 trees white pine, average to the tree 1,569, making 
of white pine-_-_- -- Saiuicil asta sc scatiataes Tada ae «Lm gi ~ 1,766,694 ft. 
878 Deduct 8 per cent. for defects ____._._.--- seikend 141,530 ft. 


Fotal net on 36 W. pine. ............... 1,625,369 ‘ft. | 


Be RIND aos oie cei ecmene ene nu 1,083,574 ft. 
Peuue.o per oon. tor defects... ... ...-. ...--.--... O4,178 ft. 
Total net on section 36, Norway ---.---.------ 1,029,596 ft. 
making total woile pine net... .... ~.~..2......-.- 4,098,114 it. 
SN I a a on mes iaieeonlinn bs Sine nk lac oer tac 3,012,259 ft. 
Coe The ec ts US WI i i ei dtr 7,110,578 ft. 


. How did you obtain the average No. of feet in a tree? 

A. Some of tops were not to be found; those I estimated by call- 
ing each tree the same as the average of those where tops were found. 
I measured the length of the tree from butt to top; measured the 
butt or stump and top diameter ; I deducted the top diameter from the 
butt, and from this difference I rejected the odd No. of inches; thatis, 
where it was 15 inches difference I called it 14 inches. I then d1- 
vided the difference by two, giving one-half of difference. This 
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half difference I added to the top diameter, and this gave me the 
mean diameter. From this diameter and the length measure of the 
stick I computed the contents by Schribner’s long timber table. 
The figures I kept myself, and the computations I made myself from 
this table. When there was a butt left I measured from the top of 
butt, and where I found the butt gone I measured the diameter of 
the stump and threw off at once from two to four inches from the 
stump diameter. 

@. What did you make your measurements with ? 

A. I measured all the length myself, all the tops and most of the 
stumps with a 4-ft. rule. Some of the stumps measured were made 
by my helper, William Nichols. These measurements were taken 
by me at the time from my helper correctly as they were given me 
by him. 

@. What pains did you take to not measure the same stump or 
top twice ? 

A. I marked every stump as we measured it; some with an axe 
and some by sticking into it a-green bush. 

(. Was there any timber left on the ground? 

A. Some; considerable down timber. 

(. When do you judge the timber had been cut and taken away ? 

A. Some of it six or eight years ago, and the balance since that 
time. | : 

Q. Had this land been burnt over ? 

A. Most of it had: some had been burnt hard and some not so 
hard. 

Q. What would be the value of that timber if standing to-day 
pr M. ft.? 

A. White pine would be worth now $3.00 p’r M. ft. 

‘Obj. to as incompetent, immaterial. 


The Norway pine would be worth $1.50 p’r M. ft. 
Q. Can you tell the quality of the timber cut ? 
A. A large part of it was ten per cent. uppers—the white pine ; 
the Norway was good, I judge, from the appearance of trees left, 
the soil or clay loam, and the stump and tops left. 
879 @. Was there other persons measuring timber on these 
lands at the time ? : | 
A. No, there was not. 
Q. Was this timber prudently cut as a man would cut his own 
timber ? 
A. No, sir. 
Q. What per cent. of this timber, or what amount do you esti- 
mate, was wasted by imprudent cutting and hauling ? 
A. There was probably 10 per cent. of the timber wasted; I should 
say was safe in this estimate. 
Q. Was there any timber left standing; and, if so, how much, 
and what is the condition of it? 
A. There was some timber left standing; I should say at least 
one million feet on these lands of Norway and white pine; this tim- 


97—214 


779 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


ber has been killed by fire since the cutting, and is now considered 
worthless. | ; 

Was this loss of timber occasioned by neglect in not cutting the 
timber clean at the time, or otherwise, in your opinion ? 
A. If it had been cut, as a prudent man would cut his own tim- 
his loss would not have happened; that is, to a large extent; 


ber, t 
the first cutting, say 500,000 ft. of the 


some of it was killed before 
million. 

Q. What Was the value of that stumpage on these lands from 
1868 to 1875 ? 3 

A. Norway would be worth $2.00 pr. M. ft.; white pine would be 
worth $5.00 pr. M. ft 


Cross-examination by Mr. Hortmess: 


@. Are yon a surveyor 
A. I do not call myse Tf a practical surveyor. 

Q. How do you know you were [correct] on the description you 
have given? 

A. I went the section corners and quarter posts of that 4 section 
and of those in sec. 36.’ 7 

@. What corners did you find? | 

A. I found bearing trees of S. E. corner of section 35 and S. W. 
corner of sec. 36. and one bearing tree at the N. E. corner of 35 and 
N. W. of see. 36. 

Did you find the stake cr corner? 
A. I did not find the stake, but I know I found the corners. 
Did you find more than one bearing tree? 

A. I do not remember how many; at the south corner there was 
two bearing trees, and the north corner one. 

@. Did you find the + posts? 

A. I found ¢ bearing trees; no stakes. | 

Q. Give the “de escription of the marks on the bearing tree on the 
east side of section 35. 7 

A. “48.” at the usual place, about 3 to 5 ft. from the ground, and 
“B. T.” at the bottom of the tree near the roots. 

@. Didn’t you have field-notes with you ? 

A. No, sir. 

Q. Did you run all the lines yourself? 

A. No, sir. 

@. Who run the lines; some of them? 

A. David D. Oliver some of them and I the balance. 
@. Did you keep each day’s work separate? 
A. No, sir. 
Q. About how how many of the trees did you not find the tops 


~~? 
of? 
A. More than half I did not find the tops of; the tops had been 
moved. 
880 @. Who was your helper? 


A. William Nichols. 
rs What did he do ? 
. He marked stumps for the first few days—altogether about 6 
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days. Then he measured stumps with me, and I took his measure- 


‘ments from him. 


@. With which do you think you can make the most accurate 
measurements’ as to length, a tape-line or a rule? 

A. It would not make any difference; the difference would not 
be more than a few inches, and that would not make any difference 
in length in feet. 

2. About how many stumps did you average per day? 
\. I cannot tell; kept no account. 

J. How many days were you at work down there in all? 
\. 14 days. 

). What did you put your measurements down on ? 

\. [ put them down myself in my book. 

2. When did you enter them in your book 
\. At the time. | 
Q. Did you enter those that Nichols measured at the time? 

A. I took his several times a day from a board kept by him—a 
tally board kept by him, witha pencil tied to it with a string. I 
would scrape off his figures with a knife, and then he would use the 
surface again. 

Q. Did the yin 1868 to 1875 cut timber as close as they do now? 

A. Some did; as a general thing they did not. 

Q. Do they not only cut timber closer now, but do they not cut 
smaller timber than they did ten years ago on this river ? 

A. As ageneral thing they do. 

(. What would now “be called cutting to waste would not have 
been as much as 10 years ago, would it? 

A. The timber that I have testified to as having been cut to 
waste would have been so considered at any time by saw-log lum- 
bermen. 

©. Had this timber that had been cut and removed been made 
into square or round timber or saw-logs ? 

A. Both square and round timber, the most of it; some of it, a 
small portion, into logs. 

@. Which was the most recent cutting, that which was cut into 
logs or that which was into square and round timber ? 

A. That into square and round timber. 

Q. Is it not a fact that in cutting square and round timber, 
square timber especially, there is more waste than where the same 
timber is cut into logs? 

A. As a general rule I think there is; but my measurements are 
from top of long butts, where there was any left. 

Were you over any of the lands examined by Mr. Crowell ? 

A. I did not examine them. 

Q. What do you base your estimate of quality upon? 

A. Upon general appearance and my tonal knowledge of the 
timber before it was cut. 

Q. Did you make your computation of quantity yourself? 

A. I done the figuring, but I had a clerk to mark down the fig- 
ures. 


a 
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ber has been killed by fire since the cutting, and is now considered 
worthless. 


Was this loss of timber occasioned by neglect in not cutting the 


timber clean at the time, or otherwise, in your Opinion ? 

A. If it had been cut, as a prudent man would cut his own tim- 
ber, this loss would not have happened; that is, to a large extent; 
some of it was killed before the first cutting, say 500,000 ft. of the 
seo age" 

What was the value of that stumpage on these lands from 
1868 to 1875 ? 

A. Norway would be worth $2.00 pr. M. ft.; white pine would be 

worth $3.00 pr. M. ft | 


Cross-examination by Mr. HorMgEs: 


@. Are yon a surveyor? 

A. I do not call myself a practical surveyor. 

Q. How do you know you were [correct] on the description you 
have given? 


A. I went the section corners and quarter posts of that } section 
and of those in sec. 36.’ 

@. What corners did you find? 

A. I found bearing trees of S. E. corner of section 35 and 8. W. 
corner of sec. 36. and one bearing tree at the N. E. corner of 55 and 
N. W. of see. 36. 

@. Did you find the stake or corner ? 

A. I did not find the stake, but I know I found the corners. 

. Did you find more than one bearing tree 

A. I do not remember how m: uny ; at the a corner there was 
two bearing trees, and the north corner one. 

2. Did you find the } posts? 

A. I found J 4+ bearing ei s: no stakes. 

Q@. Give the “description of the marks on the bearing tree on the 
east side of section 35. 

A. “458.” at the usual place, about 3 to 5 ft. from the ground, and 
“B. T.” at the bottom of the tree near the roots. 

Q. Didn’t you have field-notes with you ? 

\ No, sIr. 

). Did you run all the lines yourself? 

A. No, sir. 

». Who run the lines; some of them? 

A. David D. Oliver some of them and I the balance. 

2. Did you keep each day’s work separate? 

A. No, sir. 

®. About how how many of the trees did you not find the tops 


A. More than half I did not find the tops of; the tops had been 
— 
880 Who was your helper? 
a William Nichols. 
©. What did he do ? 
He marked stumps for the first few days—altogether about 6 


a 
? 
f 
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days. Then he measured stumps with me, and I took his measure- 
inents from him. 

With which do you think you can make the most accurate 
measurements as to length, a tape-line or a rule? 

A. It would not make any difference; the difference would not 
be more than a few inches, and that would not make any difference 
in length in feet. 7 

Q. About how many stumps did you average per day ? 

A. I cannot tell; kept no account. 

@. How many days were you at work down there in all? 

A. 14 days. 

Q. What did you put your measurements down on ? 

A. I put them down myself in my book. 

@. When did you enter them in your book ? 

A. At the time. 

@. Did you enter those that Ni —— measured at the time? 

A. I took his several times a day from a board kept by him—a 
tally board kept bv him, with a a neil tied to it with a string. I 
would scrape off his figures with a knife, and then he would use the 
surface — 

Q. Did they in 1868 to 1875 cut timber as close as they do now ? 

A. = ten did; asa general thing they did not. 

Q. Do they not only cut timber closer now, but do they not cut 
smaller timber than they did ten years ago on this river ? 

A. As ageneral thing they do. ) 

@. What would now be called cutting to waste would not have 
been as much as 10 years ago, would it? 

A. The timber that I have testified to as having been cut to 
waste would have been so considered at any time by saw-log lum- 
bermen. | 

Had this timber that had been cut and removed been made 
into square or round timber or saw-logs ? 

A. Both square and round timber, the most of it; some of it,a 
small portion, into logs. 

@. Which was the most recent cutting, that which was cut into 
logs or that which was into square and round timber ? 

A. That into square and round timber. 

@. Is it not a fact that in cutting —— and round timber, 
square timber especially, there 1s more waste than where the same 
timber is cut into logs? 

A. Asa general rule I think there is; but my measurements are 
from top of long bathe where there was any left. 


@. Were you over any of the lands examined by Mr. Crowell ? 
A. I did not examine them. 

@. What do you base your estimate of quality upon? 

A. Upon general appearance and my former knowledge of the 


_ timber before it was cut. 


@. Did you make your computation of quantity yourself? 
A. I done the figuring, but [ had a clerk to mark down the fig- 
ures, 
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Q. From what and how did you make your computation of con- 
tents ? 
881 A. I got the number of feet in each tree where I got the 
top and butt and length; the balance I called what these 
averaged ; from the figures in my book I made the computation. 

@. Give me the mean diameter of a stick 75 f’t long, 45 inches at. 
the butt, and 12 inches at the top? 

A. 28 inches is the mean diameter. 

Q. Give me the number of feet in this tree? 

A. I can’t do that without the table. . 

Q. What did you get a day? 

A. Five dollars and expenses. 

Redirect examination by Mr. OLIvER: 

Q. In view of the fact that there is more waste in making square 
timber, is not the stumpage worth more for square timber than for 
short logs? 

Obj’d to as leading. 

A. Yes, sir. 

@. Was your valueof stumpage given based on short logs or square 
timber ? ; 

A. Short logs. 

@. Can timber be estimated as accurately on a piece of land 
where one-half only of the length — tops of the trees can be found 
and measured as if the whole were found and measured ? | 

A. Nearly so; not as accurate, but does not vary to amount to 
anything. | 

Recross-examination by Mr. Hotes: 

Q. What was the length of haul to put this timber into the 
water ? 

A. From 38 to 44 miles to Lake Huron, to Devil river not so far; 
that would be 1? miles, the logs [that] went into Devil river, I should 
} ur lge. | 

Q. Can they run long and square timber out of Devil river? 

A. No; not such as this. | 

@. What is the capacity of the stream? 

A. I should think 4,000,000 f’t p’r year might be run out of it 
each year. 

Q. What would be the value; would there be any difference in 
logs run out at Devil river and those run out of this river or Thun- 
der Bay river for manufacture? 

A. Pine would be worth more there than here now; about the 
same then. 

Q. Why so? 

A. Because pine is not as plenty there as here. 

Q. Is there as good facilities for shipping pine at Ossineke as there 
is at Alpena? een | 

A. I never shipped any there; I should say from appearances 
better than here; I don’t know. : 

F. H. DYER. 


whe D 
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Sworn and subscribed to this 27th day of Dec., 1880. 
| SETH L. CARPENTER, 
( Notary Public. 


SIDNEY CARR, a witness produced, sworn, and examined on the 
part of complainant, testified as follows: 


t Examined by Mr. OLIVER: 


882 Q. What is your age, residence, and occupation ? 
A. 30 years; Alpena; laborer. 

Q. Have you lately been employed in making measurements of 
timber that had been cut and hauled away from lands in Ossineke 
and vicinity for David D. Oliver? 

A. I have. 

@. Who was you working with and in what capacity was you 
working? 

A. I was working with Albert Buchanan as his helper. 

Q. Did you make any measurements of timber yourself? 

A. I took the diameter of the tops and generally the length. 

@. Did you measure them correctly ? 

A. Yes, sir; as near as I could get at it—the 4 inches I would 
throw off the diameter. 

. Did you give the figures to Mr. Buchanan correctly? 


“pen eee « ee . ee m 


Obj. to as incompetent, immaterial, and leading. 


— A. ] did. 
(). Have you any interest in the event of this suit? 
A. No interest at all. 
Cross-examination by Mr. Hoimes: 
@. How many days were you down there? 
\. 14 days. 
). What experience have you had in measuring timber ? 
\. I haven’t had a great deal. | 
A. Can you tell the descriptions you were on? 
1. Yes. | 
). What descriptions ! 
A. I was on sec. 34, town. 29 N., R.8 E., on the E. 4 of 34, and the 


> 


S. W. 4 of 34; then we went over into sec. 835 and measured the S. 
1 of the S. W. 4, and then measured a part of the E. $ of the N. W. 
1 of see 35; that is all, I think. 


@. Did you run any of the lines? 

A. I helped run some of the lines. 

@. Was anybody else at work on these same lands at the same 
time ? 7 7 | 

A. Yes; sir. 

@. How did you make your measurements ? 

A. We would go toa stump; Buchanan would take the stump 
measurement and I would run the tape out and find the top and 
take the diameter, and give him the length of the tree and the di- 
ameter of the top; that 1s, I would call out the diameter of the top 
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and the length, and he would take the diameter of the stump or 


the log butt, if there was one, and hack the stumps. 
@. Had this land been burned over? 
A. Yes,,sir; some parts of it. 
Q. You did not make any computations as to amount; did: you ? 
A. No, sir. 
SIDNEY CARR. 


Sworn and subscribed to this 27th day of Dec., 1880. 
SETH L. CARPENTER, 
Notary Public. 
883 Dec. 307TH, 1880. 
Ropert Marruews, a witness produced, sworn, and exam- 
ined on the part of the compl: uinant, testified as follows: 

Q. What is your age, residence, occupation ? 

A. 26 years; Alpena; lumberman. 

Q. Was you employed at Ossineke and vicinity by David D. Oliver 
to assist in measuring pine timber that had been cut and hauled 
away some time before you went there ? 

- A. Yes, sir. 

(). When was you so employed ? 

A. Last fall, in October and November, I think. 

@. Who worked with you? 

A. Jackson Burthwick. 

Q. In what capacity were you working? 

A. Asa helper for him. 

Q. What part of the work of measuring this timber did you do? 

A. I helped measure the length of the trees with the tape line, 
and measured the diameter of the top with a three-foot rule. 

Q. What did you do with the amounts or measurements as you 
made them? 

A.-I called them off to Burthwick. 

Q. Did you report all the measurements you m: ithe correctly to 
Burthwick, and at the time-you made them ? 


A. I did. 
@. Who marked the stumps, if any one did? 
A. I did. 


q. For what purpose ? 

A. So we could tell whether we had measured them before, so as 
not to measure them the second time. 

Q. How many days was you at work w ith Burthwick in this work? 

A. 14 days. 

Cross-examination by Mr. Hotmrs: 

Q. How did you mark them? 

A. With an axe. 

Q. in what manner? 

A. I split.a chunk off the side of them. 


(. Did you run any lines? 
A. No, sir; I took no active part; I helped run them. 
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2. Who run the lines? 

A. Burthwick. | 

Q. Who else was at work down there on these same lands meas- 
uring ? 

A. Bert. Buchanan, Sidney Carr, helper for Buchanan, Richard 
Campbell, and Thomas Oliver, his helper. 

@. What did you measure with ? 

A. I measured the lengths with a tape-line and the diameter with 
a rule—a three-foot rule which we made ourselves. 

Q. What experience have you ever had in measuring timber ? 

A. I never had any before. 

@. Did you find the tops of all these trees ? 

A. No, sir; not quite all of them. 

Q. You don’t know the descriptions you were on ¢ 

A. I sheuld think I knew the sections we were on. 

@. Which were they ? 

@. Can you give the subdivisions ? 

A. No, sir. 
884 q. You are not a woodsman or surveyor? 
A. No, sir. 


You did not keep any minutes yourself? 


No, sir. 
ROBERT MATHEWS. 


} 


Sworn and subscribed to, this 30th day of Dec., 1880. 
SETH L. CARPENTER, 
Notary Public. 


GEORGE H. CARMICHAEL, a witness produced, sworn, and exam- 
ined on the part of the complainant, testified as follows: 


Examined by Mr. OLIVER: 
Q. What is your age, residence, and occupation ? 

A. 24 years, Alpena, blacksmith. 

Q. Have you recently been employed by David D. Oliver in 
measuring pine timber | which| been cut and hauled away on lands 
at Ossineke and vicinity ? 

A. I have. 3 

. In what capacity did you so work ? 

A. I was a helper for Fred Buchanan. 

Q. How many days did you work with him in making such 
measurements ? 

A. 13 days and one-half. 

(. When was this? 

A. In the month of October last. 

Q. What wages did you receive per day ? 

A. One dollar and fifty cents and board. 

Q. What descriptions of land did you work on, if you know? 

A. Iam not a surveyor nor a practical workman, and I do not 
know. 

Q. What part of the work did you perform ? 
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A. I measured the diameter of the tops and held one -end of the 


tape-line in measuring the length of the stick. 


Q. Did you keep any record of the diameter or length or of any 


measurements you mé ade? 


A. No, sir. 

Q. What did you do with them ? 

A. I reported them to Fred Buchanan at the time. 

Q. Did you report your measurements to Buchanan correctly ? 
A. Yes, sir; and so that he could hear and understand me. 

(. What measurements did he make? 

A. He measured the stumps and length and often measured after 


me, to see that I had measured correctly. 


Q. Did he find you had made any wrong measurements ? 

A. No, sir; he did not say he did. 

. How did you mark the stumps? * 

A. The first week we laid a chunk of bark ou the top of the stump ; 


after that we split off a piece with a hatchet. 


u 


(. What did you measure the diameter with ? 

A. With a rule which Buchanan made for me; taking the meas- 
re of inches and feet from a Schribner rule which he had. 

Q. What did you measure the length of the stick with ? 

A. With a tape-line. 

Q. Were all the measurements you made done correctly, and did 


you report them all correctly to Buchanan? 


A. Yes. sir. 
Q. Who run the lines? 
A. Fred Buchanan. 


885 Cross-examination by Mr. Hommgss: 


Q. Did you find the tops of all the stumps ? 
A. Pretty much all. 
(. How did you measure the length of those you did not find the 


top of ? 


ber ? 


A. He averaged from the stump. 

(. Had these lands been burned over ? 

A. Some of tliem. 

@. How heavy had been the burning ? 

A. The first I was on was pretty heavy. 

Q. Was there any standing pine timber left on these lands? 
A. Yes, sir. 

Q@. A considerable quantity ? 

A. Yes, sir; quite a bit. 

@. Did you measure any stumps? 

A. I measured a few; not many. 

. Did you use thes same rule you did in measuring the top. 
A. Yes, sir. 

Q. About how many did you measure in a day ? 

A. I could hardly tell. 

Q. You never had any experience in scaling or measuring tim- 


. 


¢ 


A. No, sIr. 


¢ 
é. 
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(). Was there much timber left eut down on the land ? 

A. Quite a bit. 

®. Who else was measuring on these same lands? 

A. Len. Clewley, Wm. Nichols, Alex. Taylor, and their helpers ; 
eight of us in the crew. 


H. CARMICHAEL, 


Sworn and subseribed to before me this 3lst Dec., 1880. 
SETH L. CAR PENTER, 
Notary Public. 


ALBERT BucHANAN, recalled on part of the complainant, further 
testified, as follows: | 

Q. Since your former testimony, have you made a personal ex- 
amination and computation of the quantity from the measurements 
taken at the time on the ground of the timber you before reported ? 

A. I have, sir. 


(. State what you have done. 

A. I have been all tbrough the figures in my book myself, and I 
find between 65 and 66 M. ft. difference from what I reported be- 
fore. Ihave it now, and which I supposed was given before, and 
which I now know, of my own knowledge, to be correct, as follows: 


Actual am’u’t of timber taken from town. 29 N., R. 
8 east, see. 34, N. KX. $— 


Feet. 
White pine, 364 pieces, containing --~-.-------- 582,542 
Norway, on same description, 47 pleces----~---- 47,181 
Same description— 
White pine, square timber, 7 pieces -....2.----- 11,068 


On the 8. E. + of same section— 


White pine, 166 pieces | Ue Sere MEER ITS. 312.663 


886 Norway pine, on same 2 pieces_--.~------..---- 2,804 
White pine, square timbe ir, OB PROCUS ss. wae dae 85,831 
On 8. W. } of same section— 
W 1G Te, 45 PIO0E 6 6 one none enue 02,070 
No Norway. 
White pine, square timber, 3 NIE isc: seenlne 10,122 
On section 35, same town, | measured— 
On 5. W. 3, white pine, 188: pieces «1.- +5 =. age 235,153 
Norway pine, 126 pieces._---....-----+---- ---- 120,617 
White pine, square timber, 39 pieces ~---------- 08,879 
Norway pine, square timber, 8 pieces_---.------ 8,730 
On N. W. 4, same section— 
OMe Pane, Ao pintes |... eS weg 00,842 
eae ee SRO oo ok. 5 se ce Se 48,141 


In measuring all of the above the stumps and tops were found ; 
I also measured the following timber, where the tops were not found, 


J8—214 


2 PP SEIS 


a 
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on the same lands as above described. I found the contents by av- 
eraging the timber with that I had already measured—white pine 
and Norway—on same description : 


Feet. 
On the N. E. 4 of sec. 34, 29, 8— 
White pine, 5 pieces .-..-.------ .. a 8,000 
PUES TG, OE i cece ce cs ee ee 0,015 
On the 8. W. 4 of see. 35, 29, 8— 
White pine, 15 pieces _---_-- -_-- SE ER Ne ce Ce er 19,260 
UN IN i aside twine wane 6,699 


On N. W. }, 35— 
ree I i ees Aiba bree Se we mien ae 
POW TN, Gh) SO ses ne eee 


8,764 


29,200 


Amount of timber standing and down timber on N. 
EK. + of sec. 34, 29, 8— 

ee a ae 

Py Gene ee WOE nc 


30,760 e 
26,200 


Amount of timber standing and down on N. W. + of 


sec. 355, same town— 
20,200 © 


ae BE oi ee bene ‘ 
ORWay Dine, 40 0e8 2... - i dsileas 31,800 

On N. E. 4, sec. 34, same kind of timber— 
We GE WOR awn cee sows chon ween 12,100 a 


Amount of timber cut and left on the 8S. E. } of 34, 


29, §— < 


White pine, 13 pieces --_---_.--~~- - aloes x danpesdieamtie 
Also standing and down on 8. W. 4, 34— 

mene as SOOO oS an oi ed ed eee aed & 22.500 P 
On 8. W. 4, 35, same kind, standing and down— >» 

Pe kes She etc nce nity Cése 6,900 

ROS St OO igh et ed Smee 7,000 
I have total summary of the amount actually taken 

from sections 34 & 35 that [ measured— 

Feet. 
G6i °° INOEWOY: DING. ee DIDOO x bi ke enn 227,473 ij 


1,402,167 y- 


WY ARO BR, Te OO goin ei i is Soe me 


POA. Tee ee sie ana oS ie nnn 1,629,640 es 
Amount of standingand down timber, estimated on 
pes ‘> > or 
section, 54 & so— 


WRG SARS, re Ne a soi neen ener 106,834 


MOPWET TDR WOE ee ed ict giecedcenwe 65,000 
OUR; ZOL BI0ON: on. oe hace eae kn 171,834 | 
« 


me — Pama, 


" 
é 


et 
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on the N. dof S. W.4 of sec. 


@. Did you measure any timber 4 
30, 29, 8? 
~ 5) dud © 9 a) 


A. No, sIr. 
Cross-examination by Mr. Houmes: 

Q. How many years experience have you had in measuring and 
scaling timber on this river and vicinity ? 

A. Ten years. 

@. You have been employed more or less winters in the woods 
scaling? 

A. Yes, sir. 

Q. Do you know the manner in which it has been customary to 
cut timber ? 

A. Yes, sir. : 

(. Is there any difference in the manner of cutting timber now 
and the manner it was cut formerly—S8 or 10 years ago—as to 
size? 

A. Yes, sir. | 

Q. Do they cut it closer now; that is, down to smaller size than 
they did formerly ? 

A. They do. 

Q. Supposing these lands you examined to have been cut over 6 
or 8 yearsago; would you consider them cut prudently at that 
time? | 
A. No, sir; not entirely ; some trees were burnt by fire and should 
have been cut. 

@. They cut timber now much smaller and more into tops than 
they did 5 or 6 years ago, do they not? | 

A. Yes, sir. 

@. You have made all these com} 
as to quantity, have you not? 

A. Yes, sir. | 

@. In making your estimate of waste timber left upon the lands, 
is it upon the basis or manner they cut timber now, or the way they 
cut it 5 or 6 years ago ? 

A. I based it upon the way they cut timber now. 

Q. As compared with the manner of cutting now and formerly, 
there used formerly to be more waste ? 


A. Yes, sir. 
A. E. BUCHANAN. 


Ae 


uutations given to-day yourself 


Sworn and subscribed to before me this 3lst day of Dec., 1880. 
S. L. CARPENTER, Notary. 


FRED BUCHANAN, a witness produced, sworn and examined on 
the part of the complainant, testified as follows: 


Examined by Mr. OLIvER: | 
*Q. What is your age, residence, and occupation ? 
A. 37; Alpena; scaler of logs and timber. 
(. How long have you lived in Alpena? 


PRBS PT ine anew 


Rigen i 


cituminiern ane 


Ss REM SrA a Sige . 


ee Oy 


780 GARRETT B. HUNT ET Al. VS. DAVID D. OLIVER. 


A. 14 years 
888 Q. How long have you been employed in your present 
business ? 
7 For ten years. 

. Have you lately been sontoved for David D. Oliver in meas- 
uring pine timber that had been cut and removed from lands at and 
near Ossineke? 

A. I have. 
@. Can you give the description of the lands you measured on, 
with the amount and kinds of pine timber on each description ? 


A. My first measurement was on section 17, town. 29 N., Rk. 8 E. 


On this section I measured— 


| Feet. 
523 white pine trees, making .----.-------~-.--- 617,495 
' See De OPOOe, IOREIOD ) on. oe sl ne oe 270,042 
On section 19, same town., I measured— 
90 white pine trees, containing ~.._-_......---- 112,518 
27 Norway pine trees, containing ----..--------- 23,020 
On section 21, same town., I measured— 
453 white pine trees, containing --------------- 412.638 
210 Norway trees, contaming..... .... -.....-..- 145,567 
On section 8, same town., I measured— 
289 white pine trees, cont: RE SO coe 244,773 
71 Norway trees, cont: See ee REO EILO ye ae 155,710 
1,279 Norway trees, tops not found, ave raged with 
those that were found on same land____-_--~_- 1,035,990 
White pine, 1,279 trees top not. found, and aver- 
aged with trees when tops were found on same 
F ind, s mite anes aT tiniber oo ts B882,299 
On section 9, same town., I measured— 
31 white pine trees measured ._.--- SERS aOR Re 26,085 
oi Norway trees measured .....__.........--.. 27,764 
517 white pine stumps, no tops found, averaged as ; 
ES BNR att A Re IR a GE MESES NHN 434,797 
657 Norway stumps, no tops found, averaged 
rca ela seats: ioe ain a se ell absge wiceck as : 492,750 
On section 5,same town., I measured— 
220 white pine trees measured -_-_- -..-...-------- 215,030 
Gl Norway trees measured _.._... .....-.......- 49 109 
211 white pine trees, no tops found, average as be- 
a ei Ege CN 206,147 
106 Norway trees, no tops found, average das be- 
CRETE Tayo See nD ee UL GE RE ig ae Sc SRR 85,330 
On section 6, same town., I measured— 
111 white pinetrees, square timber___---------_- 128.652 
200 white pine trees, round timber-_--...---_-~- 187,068 


t 
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24 white pine stumps, no tops found, averaged, 


WI ionic as pt Stine wei eee = 

o7 Norway stumps, no tops found, averaged, meas- 

WE ack Seta aiid hn GUE sitick acca Spiel Calta eet 

On section 7, same town., I measured— 
889 19 white pine trees square timber__-------.-- 
On section 4, same town, I measured— 

Bao Wa oie eee nS 8 ec necn 

Der ce SION i i i eto de ee 

25 Norway stumps, no tops found, averaged.-_ -.--- 

70 white pine, no tops found, averaged..__--~ ..-- 


On section 17, same town, there was cut and left on 
the ground— 
42 white pine trees which I measured which con- 


I ed i ice no Soc sk aE i'n Gs 
Norway pine on same section, cut & left on ground, 
17 trees measuring ...._---- aca ap Ri wis oon 
152 stumps, no tops, white pine, taken away.---- 
115 stumps, no tops found, Norway taken away 
On section 19, same town, | measured timber cut 
and left 3 white pine, containing._-—--------- 
On section 21, same town, I measured— 
4 trees, white pine, cut and left on ground ._---. 
= Ten, TROT oi ivi he em ee 
52 trees, no tops found, white pine, taken away -- 
On section 9, same town, cut and leftin same way, I 
measured— 


IO SN ie es discs saosin di eee dace sein 
W hite pine, 9 trees, making :.....-....i2-....- 
On section 5, same town, white pine, cut and left— 
Se SOO Sci none nde bao lame Cian stam gule 
_8 Norway .trees--.-.-- SRE RN ae Pare 
On section 6, same town, white pine, cut and left— 
me RIOR. WO TG. heii ek oe Sree nee 
RN Te i iain hihi wet ancdiilps widen kw sees 
On section 28, same town, taken away— 
55 white pine trees, round timber -.__------- -- viet 
12 white pine trees, square timber._-_---------- 
38 white pine trees, no tops found____-_-~ --- Sadie 
18 Norway stumps, no tops found .-.-. -------- 


On section 33, same town— 
149 white pine trees, round timber__-_---------- 
67 white pine trees, square timber. -_-_... -----_- 
$6 white pine stumps, no top___----- ---_----.- 


781 
Feet. 
22.440 
44,63) 


24,211 


110,200 


41,054 


— — po mo 


5,775 
o7 000 


21,147 


13,876 


155,760 


90,711 


1,887 


878 
726 
47,320 


00,442 
13,500 


123,903 
68,112 
31,968 


On ee eee eee 


Collab: cebkcbadtuclinn nae eae Aes 


ted ee 


On section 3, same town and range— 
120 white pine trees, round timber -_.. 
44 white pine trees, square timber .. 
141 white pine stumps, no sos 38 Rte anata Ae CRORE 
100 Norway trees, round timber-_---------- 7 ee 
18 Norway trees, square timber ---—- spasciabibe ea laldatashe 
72 Norway stumps, Ue SE IN a i od tien 


On section 4, same town and range— 
22 white pine trees, square timber ._._.--...--~- 
©) white pine trees, round timber -_----..-.---~- 
On section 28, town. 29 N., R. 8 east— | 
| imensured 10 trees waste timber left, white pine 


@. Can you give the subdivisions of the different sections of land | 


which you measured timber on ? 
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In town 28, N., R. 8 east, I measured on section 
1Q— 
; Feet. 
110 white pine trees,, round timber___--_----..-- 209,998 
76 white pine trees, square timber.---- -- Bere ei 83,122 
& Norway trees, square timber. .------ LER PORT CR 3,475 
2 Norway trees, round timber.-------- --- i deans 2,615 
90 white pine stumps, no tops found...-.-.----- 141,750 
White pine, cut & left on ground.-_------ -..-- ‘s 3,179 
S90 . (5 trees round timber.) 
3 trees square timber cut and left_-_---~-- 9,698 
On section 11, same town and range— 
223 white pine trees, square timber-...-.------ 320,468 
311 white pine trees, round timber_------------ 398,015 
174 white pine stumps, no tops_------.-.. ---- 234,630 
103 Norway trees, square timber_-----~-----.-- 100,810 
101 Norway trees, round timber___------------ ) 88,972 
, 98 Norway stumps, no tops found -----------_- 91,140 
On section 2, same town and range— 
103 white pine trees, round timber. ...-------- 188,711 
104 white pine trees, square timber--~-_- Sens 145,248 
Gi waite pine stumps, no tops................. 98,398 
50 Norway trees, round timber__---------- iral 47,591 
72 Norway trees, square timber ---~-- ienkomis area 70,950 
110 Norway stumps, no tops... __.. _..._____- 107,140 


179.079 
58.520 
202.476 


8 489 


A. I helped measure on all of sec. 17, 29, 8; on section 19, on all 


the different subdivisions, except three forties the W. 
and the 8. E. 4 
tion 8, 29, 8; 
sec. 0, 29, 8, except 
N. E.} and N. E. tof S. E. 4; 
[of] the E. $ of S. \ 


1 of the N. E. 


foul -40ths N 


. : 


4 of 8S. W. 3 
| of S. W. 4; on all of section 21, 29,8: on all of sec- 
on the Ww. 1 of the W. 2 of see. 9, 29,8: on all of 
i, and the 8. E. 3 of 
on all of section 6, except three 40 


V.4 and the N. W.iof S. W. 4.; on 


section 7, 


gv? 
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same town, I measured only on the N. W. 4 of N. W. 4 one 40; on 
section 4, 29, 8, I measured only on one 40—the 8. W. 4 of the N. 
W.4; on section 28, 29, 8, I measured timber on all of the section, 
except on 4 40’s, pis the W. 4 of N. W. 4, and N. dof S. W. 
891 4; on section 23 9 2 83 measured timber on all of the sec- 

tion, except the 8. 3 of N.E. ¢; In township 28 N. R.8 E., I 
measured on section 10 all of the se ction - on all of section 11, ox 
cept two 40 's—the 8S. E. } of the S. W. } and the S. W. 4 of S. E. +; 
[ measured timber on the 8. 4 of section 23 I measured timber on 
the S. E. } of section 3, also W. $ of N. W. 4 of sec. 3; on section 4, 
sime town., I measured on the S. E. } of the section. 

(. Will you state the manner in which you made these measure- 
ments and what pains you took to make them correctly ? 

A. I measured the stump, took the diameter of the stumps, I run 
the tape to the top to get the length, also took the diameter at the 
top. If any doubt about the top being the right one, I merely took 
the diameter of the stump. , 

Q. Are you sure you did not measure any of the timber over 
twice? | 

A. Yes, sir; I marked the stumps which I scaled by blazing the 
stump, or a part of them, with a hi atchet, and on apart of them I 
put bark or a chip or blockings of the cutting. 

Q. Did you make all the measurements of the tops, butts, and 
stumps and length yourself? | 

A. Not all of them. I took all the lengths myself, and either the 
butt or top of each tree. 

Q. Who took the balance ? 

A. The man I had to molp me; his name, I think, is Dunean 
Blackbrun. 

Q. Whenever your helper measured the tops or stumps, did he 
give you the figures correctly ? 

A. I think he did; yes, sir. 

Q. Did you set down the figures correctly as your helper gave 
them to you? | 

A. I did. 

Q. About what quality was the white pine timber that. you 
measured ? 

A. I should think it was about 25 to 30% uppers. 

Q. What was the character and quality of the Norway ? 

A. Very good, judging from the stumps of it. 

@. Was the timber on these lands you examined cut in an eco- 
nomical manner, as a prudent man would cut his own timber 


Objd. to as incompetent, immaterial, and leading. 


A. It was not. 

Q.. Will you please state how it was cut? 

A. In cutting and making the square timber there would be from 
8 to 20 ft. and upwards of butt pieces, long butts, left, on account of 
their being hellow-butted or shaky, and about the same in length 
of the top would be left. _ If the trees was sound at the butt, they 
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took a square stick out of it there, and they left what I should con- 
sider in these butts the best of the timber for boards. 
Q. About what percentage of the timber originally upon the land 
was wasted by imprudent cutting? 
A. From my noticing the cutting square timber there was more 
waste in that than in the other. I did not estimate it at the time. 
I should say that one-half of the square timber was wasted or 
892 more possibly. 
@. Was there not some burnt st: nding tianber left that was 
a waste by imprudent cutting ? : 


Obj. to as leading. 


A. There was some timber that was burnt by other timber being 
cut around it and the fire getting into it. 

Q. Would this waste timber have made good merchantable saw 
logs? . 

A. I think it would. 

Q. How much do you think should be added, if any, to the 
amounts you have given here to make a fair estimate of the quantity 
of timber on the land before the cutting ? 

Obj’d to as incompetent and leading.. 


A. I have already given my opinion of it and cannot give it any 
closer. 

Q. State if you know what such timber was worth pr. M. feet 
stumpage from the winter of 1868 to 1872? 
A. I think that at that time white pine was $3.00 and Norway 


$2.00; I did not deal in it; I was only scaling timber at the time. 

Q. Is the price you gave as the \ ralue pr. M. feet for the timber 
cut clean, or is it for the timber as you have measured it and as it 
was cut ¢ 

A. I based my estimate upon what the timber would be worth in 
those days if cut in a good and workmanlike manner and saving of 
the timber. : 

Q. What would the white pine be worth.[as] stumpage at the time it 
was cut ¢ | 

A. At that time the white pine timber would have been worth 
$5.00 pr. M. feet, $5.00 for square timber as that was.cut. 


Cross-examination by Mr. Hotmgs: 


Q. What do you base your estimate of value upon? 

A. The way the timber was cut for square timber they take only 
the best of the timber and leave a good deal in the woods which 
would make good boards; this they don’ t measure and is was ste, and 
is the best of f the timber for boards. 

Q. Was you buyrng or selling pine timber in 1868 to 1872? 

A. Yes, sir. 

@. Do you know what the market value of the timber was in that 
vicinity for those years ? 

A. No, sir; I don’t know as I do. 

Q. How do you fix your percentage of quality ? 
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A. I judge a great deal from the timber that was left of this square 
timber, also from the size of it; I noticed in the butts that were left 
that they were left more on account of hollow butts than on account 
of shakes; I thought that the timber was very free from shakes; 
hollow butts are no objection ; we generally get the best of the lum- 
ber out of those kind of logs. 

(. What kind of land was this? 

A. Good farming lands; good soil, beech and maple growth ; some 
cedar swamp. | 

Q. Had square timber been made on each subdivision you meas- 
ured on ‘ 

A. On aaa all of it or all of it. 

Q. Was there any old cuttings on these lands ? 

A. There was old cuttings I should think; I did not measure 
them ; I could not say how long ago; so long ago that the sap had 

all rotted. 
895 (. How old was the cutting that you measured ? 
A. Some last year's cutting, some cut 2 or three years, some 
of it longer; I could not tell exactly how long. 
8) Had these lands been burned over ? 
A. Yes; some of them. 
-Q. Can you give the descriptions that was burned over ? 

A. On sec. 8, town. 29, 8, the east half of it, nearly all of it; also 
the W. 4 of the W. 3} of sec. 9, all of it; nearly all of the land I 
measured on was more or less burnt. 

(). How heavy was the burning? 

A. On section § some of it was burned up pretty clean, although 
there was some standing timber left—burnt timber that was no 
good. - 

@. Was it burned before or after it was cut? 

A. After it was cut. 

Q. Did you keep any memorandum of each day’s work ? 

A. No, sir; not separately. 

@. Did you run all the lines yourself ? 

A. Yes, sir, with a man to help me; I run them myself; another 
man to carry the tape with me. | 

@. Did you have any field notes of these lands? 

A. No, sll 

(). You are not a surveyor? 

A. No, sIr. 

@. How did vou run these lines? 

A. I either found a section ¢ orner or a quarter ] post to start from, 
and then I would run my lines from that and tape- -line them out— 
whatever lands I had to measure on. 

Q. Did you find all the section corners and } posts ? 

A. I did; all; enough to assure me that I was on the lands given 
in my direct testimony ; I made it a point to find the corners and 
look out the lands correctly. | 

Q. Who was measuring timber and estimating timber on these 
same lands at the time with you? 
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Abram Crowell, Leonard Clewley; that is all that worked 
with me. 

Q. Who was your helper? : 

A. I had three different ones; my first one was Duncan Black- 
burn, next one was Frank Bartley, the other was George Car- 
michael. 

Q. How many days did you work down there ? 

A. I worked 533 days. 

Q. What did you get a day? 

. Four dollars and board. 

Q. How long [a] haul would put this timber into the water ? 

A. Some would go into Devil river very handy, and some went 
to the lake shore, from 3 to 5 miles to the lake; I could not tell ex- 
actly; some of it 5 miles, more or less. | 

Q. Have you been up and down Devil river to know what kind 
of a stream it is? 

A. No, sir; I have not. 

Q. What experience have you had in measuring square timber ? 

A. I guess that was the first I ever measured. 

Q. What experience in measuring long timber ? 

A. That was the first I ever measured. 
894 Q. What do you understand the rule to be how far from 
the top to abtain the mean diameter ? 

A. I measured mine one-third of the way from the top. 

Q. What rule did you use? 

A. I used Scribner’s rule and extended with Scribner’s long- 
timber table | 

Q. Upon what did you keep your figures that you made when 
you took the measurements? 

A. In these two books here. 

@. When did you enter them in these two books ? 

A. o the time I took the measurements. 


ia 


Q. Is it from these f figures that you make your calculatians as to 
qui “ae | 
A. Yes, sir. ' 


Q. Did you make all the computations and additions yourself ? 
A. Yes, sir; every figure of them. | 
Q@. Did you ‘set down the quantity in each stick in the book ? 

A. Yes, sir. 

Q. Give us your rule for finding the mean diameter ? 

A. I take one-third of the difference between the top and butt 
diameter and add it to the top, and this I call the mean diameter 
and extend my figures from that. / 

Q. You have been acquaitted with the manner timber has been | 
cut on this river for the last ten years? 

A. Yes, sir. oe 

(). Is there any difference 1n ‘the manner of cutting now and what 
they did formerly ? 

A. They cut timber closer now than what they did formerly. 

Q. That is, they run more into the tops and cut smaller timber? 

A. Yes, sir; they cut their timber cleaner. 
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Q. What would be considered a prudent cutting 5 or 10 years ago 
would be called imprudent to-day, wouldn’t it? 

A. I presume in some cases it would be; where I have scaled it [it] 
has always been supposed to make merchantable lumber; but they 
cut closer now. 

Q. Your estimate of waste is the manner they cut timber to-day, 
isn't it? | 

A. I don’t estimate it as they cut it to-day; the best of the timber 
was left on the land ; it was a waste at any time; the way it was cut, 
now or ten years ago;.the waste is of the best timber left on the 
land. | 

@. Did you measure all this haste ? 

A. No, I did not; some of it I did. 

). Is there any standing merchantable timber on this land ? 

A. There is some. 

Y. Did you estimate it ? 

\. I did not. | 


Q. Give me the mean diameter of a stick 12 inches at top and 


45 inches at butt? 
A. 23 inches. 
Q. Did vou allow for rots, knots, shakes, and defects ? 
: A. I] did. 
Q. About what per cent? 
895 A. I don’t know ;. I throwed off what I thought was correct. 


C. F. BUCHANAN. 


Sworn and subscribed to before me this Ist day of January, 1881. 
SETH L. CARPENTER, 
Notary Public. 


MeEtvIn 8S. McIntyre, a witness produced, sworn, and examined 
on the part: of the complainant, testified as follows: 


Examined by Mr. OLIvER: 


Q. What is your age, residence, and occupation ? 

A. 21 yrs.; Alpena; laborer. I have worked in the pineries 
lumbering winters for about six years. 

Q. Have you lately been employed by David D. Oliver measur- 
ing pine timber that had been cut and removed from lands near 
Ossineke ? 

A. Yes, sir. 

@. In what capacity was you working? 

A. I was working as a helper for Leonard Clewley. 

. When was this ? 

A. This last fall. 

Q. What did you do in reference to the making of these measure- 
ments ? : 

A. I measured the diameter of the tops of the tree. JI measured 
the top with aSchribner’s rule. I also carried one end of the tape- 
line, with which we measured the length of the stick. 

(. What did you do with the amounts you found by these meas- 
urements ? | 
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A. I ealled them off to Leonard Clewley, and he put them down 
in his book. 

Q. Did you make these measurements carefully and correctly ? 

A. I did. 
* Q. Did you report them at the time correctly to Clewley ? 

A. I did. 

Q. What means did you take to avoid measuring the same tree 
twice ? 

A. We put a chip or bark on all the stumps we measured. 

Q. Do you know what lands you measured on, that is, the de- 
scriptions ? 

A. Only what I was told. I did not run the lines. I 2m nota 
surveyor, and know nothing about running lines. 


Cross-examination by Mr. HoiMEs: 


Q. How many days were you down there? 

A. I worked 183 days. 

Q. Did you w ork all the time with Clewley ? 

A. I did. 

(). Who else was me: sig © timber on these same lands ? 

A. Fred. Buchanan, Wm. Nichols, John Doran, a helper, Alex. 
Taylor, Frank Bartley, WX George Holmes, and two others whose 
names I do not recollect. | 

@. Were vou all in a crew together ? 

A. All I have mentioned were. 

@. Had this land been burned over 

A. Part of it had; a good deal that I was on was burned. 

Q. How heavy was the burning? | 

A. It was cut before it was burned over, a good deal of it. 

Q. Did you find the tops of all the trees ? 

A. No, sir; not all of them. 


*> 


Q. About how many was there that you did not find the tops to? - 


A. I have no idea; I can’t tell. 
@. How did you get at the length of the stick and the diameter 
of the tops where the top could not be found ? 
896 A. Idon't know. We took the diameter of the stump, and 
I don’t know what the scaler done. 
@. Did you have any heavy winds while you were down there? 
A. No, sir; not that I remember of. 
redirect by Mr. OLIvER: 
Q. How were you, all together in a crew? 
A. We were all together in the camp; stopped together. 
@. How did you work ? 
A. In two gangs. Two scalers would take a séction. We would 
go by the old roads. I do not know how the others went. 
Q. How many men were in a gang? 
A. 4 men. | 
@. How many sealers and how many helpers ? 
A. 2 scalers and 2 helpers. 


MELVINE 8. McINTYRE. 
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Sworn and subscribed to before me, this Ist day of January, 1881. 
SETH L. CARPENTER, 
. - Notary Public. 


WiLiiAM NICHOLS, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows : 3 
Examined by Mr. OLIVER: 

Q. What is your age, residence, and occupation ? 

A. 26 yrs.; Alpena: lumbering. 

Q. Have you recently been engaged in measuring pine timber 
that had been cut and hauled away from lands of David D. Oliver 
in the vicinity of Ossineke ? 

A. I have. 

Q. How long have you been engaged in the busines of lumbering? 

A. Six years. } 

@. What were the descriptions of the lands you measured timber 
on, if you know; that is, the subdivisions. 

A. I measured on the pers | described lands in township 29 N., 
of range 8 east: On the W. 3 of N. W. 4 of sec. 36; on the S. W. + of 
S. W. 4 of see. 25; on the whole of section 26; on the whole of sec- 
tion 27; on town. 28'N., of range 8 east, on section 9 I measured on 
the whole section, except three 40's, viz., the east half of southwest 
quarter and S. W. } of S. E. $; on section 8 I measured on the E. 3 
of section 8 and the N. 4 of N. W. 4; on section 6 I measured on the 
S. E. + and the N. E. 4; on se ction 5, on the 8S. W. } and the N. W. 
1, except the 8S. I. } of the 8 . W.f and S. E. $ of N. W. 4; on sec- 
tion 4 | measured the W. 3 of the sece., except the N. W. } er the N. 
W.4; I also measured the E. 3 of the section, except the S. W. + of 
the N. E. } and the N. E..} of the 8S. E. 4. 

. How did you know you were on these lands ? 
597 - A. By the lines. 
Q. Did you run the lines? 

A. I did not. 

Q. Who did? 

A. Mr. David D. Olives. 

Q. Did you know from your own examination of the section cor- 
ners and + posts,and from the measurements made at the time, that 
you were on the lands described ? 

A. Yes, sir. | 

Q. Will you give the amount of timber measured on each sec- 
tion ? 

A. In township 29 N., R. 8 E., I measured, on section 36 239 logs, 
trees, Norway pine, 91, 458 ae on section 26, 2.411 logs, trees, Nor- 
way pine, 860,318 ft.;: on section 27, 206. logs, trees, Norway pine, 
96,052 ft. ; in township 28 N., R. 8 east, I measured on section 9,14 
logs, trees, Norway pine, 9,200 ft.; on section 6, 15 logs, trees, Nor- 
way pine, 16,853 ft.; on section 36, township 29 N.. R.8 E. : 299 trees, 
white pine, 177,511 ft.; on section 25,118 trees, white pine, 37,378 
ft.; on section 26, 2,070 trees, white pine, 934,5: 34 ft.; on section 27, 
461 trees, white pine, 444,212 ft.; on section 35, 77 trees, white pine, 
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83,135 ft.; 64 trees, Norway, 37,659 ft. In township 28 N., R. 8 E., 
I edema on section 9, 459 trees, white pine, 673,696 ft.; on section 
6, 209 trees, white pine, 236,640 ft.; 139 trees, white pine, 209,859 ft. ; 
on section 8, 75 trees, white pine, 166,092 ft.; on section 5, 89 trees, 
white pine, 128,164 ft.; 504 trees, white pine, 500,289 ft.; on section 
4, 238 trees, white pine, 458,957 ft.; on section 9 white pine left on 
land: same town, 6 trees left on land, 4,688 ft. : seetion 8, 7 trees left 
on land, 7,898 ft.; section 6, 3 trees left on land, 2,958 ft.; section 4, 

3 trees left on land, 6,407 ft 
898 Q. Had this timber, except that which was left on ground, 
been cut and hauled away; and, if so, when, in your judg- 
ment? | 
A. It had been cut and taken off, I should judge, one to ten years 
ago—ditferent cuttings. : 
Q. How did you measure this timber? 
A. I measured with arule; I measured ry diameter of the stump, 
the length of the stick, and the diameter of the top. 
Q. What did you do to prevent sae he the timber twice ? 
A. I hacked the stump with an axe; some three or four places 
on it. 
= Who was your helper ? 
. John Doran. . 
e@ Did you make all the measurements yourself? 
A. No; mostly all myself. 
Q. Whenever your helper. measured the tops or stumps did he 
give you the figures correctly ? 
A Yes, sir. 
Q. How do you know ¢ 
A. I took my rule and made the measurements after him several 
— to know it was right. 3 
Did you set down the figures correctly as your helper gave 
na to you? : 
A. Yes. 
). On section 26 was there any old stumps that you did not 
measure ? . 


A. Yes. 


@. How were the trees cut down on this section the stumps of 


which you did not measure? 

A. They were sawed down. 

Q. Did you find stumps on section 27 you did not measure? 

A. Yes. 

Q. About what was the quality of the white pine timber that you 
measured ? 

A. It was good white pine. 

2. About how much would it run to uppers? 

Objected to as incompetent; witness does not show any knowl- 
edge as to quality. 

A. About 20 per cent. 

@. What was the character of the Norway? 

A. It was good. 
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Q. In your opinion was the timber on the lands you examined 
cut in an economical manner as a prudent man would cut his own 


timber ? 
Objected to as incompetent and leading. 


A. No; it was not. 

Q. Will you state how it was cut % ? 

A. Large trees had been felled and 12 to 14 feet taken out of them 
and the rest left there; large trees that would fall over a hill or 
into a swamp where it would be expensive to get it out they would 
leave it. | 

Q. About what percentage of the timber originally upon the lands 
was wasted by imprudent cutting ? 

Obj’d to as incompetent and leading. 


A. 15 per cent. , 
Q. Would this waste have made good merchantable saw logs? 


Obj’d to as leading. 
A. Yes: it would. 


Q. Do you know what such white pine stumpage was worth from 
1868 to 1872 
A. No; I wasn’t here at that time. 


899. Cross-examination by Mr. Hommes: 


Q. How many days were you measuring down there 
A. 34 days by myself, and 14 days with Frank a 
@. How much did you get a day ? 
A. $5.00 when measuring, and one dollar anda half when at work 
with Dyer. 
Q. Who else was me: isuring on this same land ? 
A. Alex. Talor. 
@. Who run the lines? 
A. Mr. Oliver. 
(). Are you a surveyor ? 
A. No, sir. 
Q. Did Tayior run any lines? 
A. Yes, he went over some lines. 
Q. Did you find the tops of all the trees ? 
A. No. 
Q. How did you make the measurements where you did not find 
the tops? 
I just measured the stumps. 
@. What did your helper make his measurements with ? 
A. With the same log-rule which I used. 
@. What did you measure the lengths with ? 
A. With the rule. | 
~Q. Did you make those measurements yourself; the length ? 
Principally. 
Q. What did you put the figures into which you made? 
A. Into a book. 
Q. When did you make the entries? 
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A. As soon as I took them or my helper gave them to me. 
Q. What did you do with that book ? 
A. I have it. 
Q. How did you make your computation as i quantity of the 
timber you measured down there? 
A. I used Schribner’s log-book. 
Q. Did you make all the computations yourself? 
A. No, sir. 
Q. Are the computations of quantity in e& ach tree extended in the 
book ? 
A. Yes, si 7 
Q. What makes you think you wason the lands described in your 
direct examination ? 
A. By the lines. 7 
Q. Did you run the lines? | 
A. I did not run them; I went over them after they were run. 
@. Did you have any field notes? 
A. I did not; Taylor had; we worked together. 
Q. How many years have you worked on this riv er 
A. Four years. 
Q. In what ¢ apacity have you been working ? 
A. Ihave been in the woods sawing and hauling timber as a 
laborer. 
What experience have you had in measuring, scaling timber 
on 07 river? 
. This was about the first; I had done a little, not much, before 
hen at Devil river. 
. About how many trees did you not find the tops of ? 
A. About one third. 
900 ©. Had these lands been burned over ? 
A. Some of them. 
Q. Can you give the descriptions of the lands which were burned? 
“s Sections 26 & 27 were burned over considerably. 
. How heavy was this burning? 
: It burned pretty near everything. 
Q. Had it been burned before or after it was cut? 
A; After it was cut. 
@. Did you measure everything that had been cut off of these 
lands ? 
A. No, not everything. 
2. hat was there that you did not measure ? 
Trees that had been chopped down on sections 26 & 27. 
Q. Who marked the stumps? 
A. John Doran. 
Q. How were they marked ? 
A. With an axe; three or four pieces cut off around the stumps. 
Q. Was there any green standing pine on these lands? 
A. No. 
Q. Was there any timber cut that had not been removed ? 
A. Yes. 
®. How much ? 


” 
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A. What I gave an account of in my direct examination was whole 
trees. There were some more which was left that [ did not measure. 


@. Did not make any estimate of the balance? 

A. What did you allow for defects, rots, knots, and shakes? 
A. I allowed about 10 ¢ 

Q. How did ne axel at it! 9 


A. I throwed off what | thought would make the tree good, meas- 


uring out the sted if there was any. 


@. Heve you had any experience in measuring long timber or 


square timber? 
A. No; but I have seen a good deal of it done. 
When they are measuring long timber, where do they mak 
the measurement to find the diameter of the stick ? 
A. One-third of the way from the top. 
How did you find the diameter ? 


The man that made the computations, James Minton, will have 


to tell that. 


Q. How did you get at the percentage as to the quality of this 


timber ? 


A. By the looks of what timber was left there and of the stumps. 


Q. How long had this timber that you measured been cut? 

A. From one year to ten, I: should think. 

@. How long a haul was it to put it into the water? 

A. I did not follow the log road to the river; I don’t know. 

@. What kind of soil was it? 

A. Kind of a loam. 

@. Did you keep each day’s work separ ate, so that you could give 
the number of stumps measured each day 

A. No. 

Q. Was Doran the only man you had hidokes you making these 
measurements ¢ 


A. That was all. 
Redirect by Mr. OLIVER: 


Q. While you was a helper for Mr. Dyer what did you do? 
901 A. I marked the stumps, & [ measured some of the stumps 
and tops. | 
@. Did you give the measurements which you made to Mr. Dyer 
correctly ? 
A. I did. 
_Recross-examination by Mr. HotMgEs: 
Q. Can you give the descriptions of the lands you were on when 
you were with dyer? 
A. No; I did not pay any attention to it then. 
Q. How should you judge the quality of the timber that you 
measured with Dyer? 
A. I could not tell; I paid but little attention to it; I was busy at 
aa ae 
Describe the way you made your measurements to ascertain 
the , Siew ? 
100—214 
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I. measured with a rule or along on the ground from the stump 
to the top. 
Had this timber been made into logs or long timber ? 
A. Some of it made into long, some square timber , and some logs. 
(. Give me the mean diameter of a stick of f timber 7 io teet long, 
45 inches at butt, and 12 inches at the top? 
A. I can’t give it to you. 
Q. The amount as to quantity which you gave in your direct ex- 
amination was from comput ition made by somebody else ? 
A. .s es, sir. 
"Redirect examination by Mr. OLIVER: 
Q. Who made the computations for you ‘ 
A..James Minton. 
Q. When you measured from the stump did you allow anything 


for the jump of the tree ? 

Obj’d to as leading. 

A. Yes, Sur. 

@. How much did you allow? 

A. On level ground I allowed about 3 feet. 

Did Minton make the computations from figures and measure- 

ments which you made at the time ? 

A. Yes, sir. 

Mr. WILLIAM NICHOLS. 


Sworn and subscribed to this 4th day of Jan’y, 1881. 
SETH L. C ARPENTER. 
Notary Publie. 


JAMES K. Lockwoop, a witness produced, sworn, and examined 
on behalf of complainants, testified as follows: 
Examined by Mr. CLAYBERG : 
. Where do a reside ? - 
A In the city of Alpena. 

Are you acquainted with Frank H. Dyer, Thos. let Amos 
iarioo, Abram Crowell, F. D. Spratt, A. E. Buchanan, F.C. Buch- 
anan, Leonard Clewley, Richard Campbell, and Jackson B urthwick? 

A. | am. | 
2. What is their reputation as to being competent and reliable 
estimators and scalers of pine timber ? 
A. It is good; they follow that business here, and are generally 
employed by men In this vicinity for that class of business. 
Q. What wages are paid here for work of scaling done by 
902 those men where it is not for an entire winter’s operation, but 
for a short job of estim: iting where, by trespass or otherwise, 
the timber has been taken away ? 
Obj. to as incompetent, irrelevant, and immaterial and leading. 
A. I should say from four to five dollars per day. 
Q. What is your business? | 
A. Lumbering, mostly. 


| ee 
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Q. What experience have you had, if any, in hiring men to do 
such work ? 

Same objection as before. 

A. I have had some cases where I have had men employed to do 
this kind of work in estimating trespass, and I have always been 
charged $5.00 per day. 

@. Are you acquainted with the manner in which such estimates 
are made? 

A. Iam, somewhat. 

How is it usualiy done 

They measure the diameter of the stumps and top where it 
was cut off and deduct for any butt left or any imperfect timber and 
take the average diameter of the tree; apply the common rule for 
scaling; they take also the length. 

. Suppose the top has been destroyed of some of the trees ? 


a 


Same objection. 

A. They take a tree of the same size on the stump and average by 

that. 
@. Would the fact of the sealers or estimators knowing that the 
timber had-been used for long or square timber, and not for short 
logs, make any difference in the estimate of quality or quantity of 
timber taken? 

A. I don’t know whether it did or not; it would make a differ- 
ence as to quality of the timber taken; it requires a superior quality 
of timber as to size and quality to wh: at it does to make ordinary 
Si e! logs. 

Q. What is your opinion in regard to the correctness of estimates 
made as you have stated ? 

Same objection. 

A. I think they are generally correct. | 

(. Do you know what are generally known as the Oliver lands 
in towns. 28 & 29, range 8 east, in Ossineke and vicinity. 

A. I do. 

(). Have you ever been over them ? 

A. I have. 

Q. When ? 

A. For the last three years during winter every week or ten days, 
parts of them. , 

Q. Did you notice in what manner the pine had been cut upon 
these lands? 

A. In those parts where I have been through I have always ob- 
served that it was cut wastefully. 

Q. Do you what stumpage was worth at Alpena and vicinity from 
1868 to 1873? 


Objected to as incompetent. 

A. During those years I purchased more or less pine, and during 
those years I paid three dollars per M. ft. on the branches of Thu 
der Bay river. | 
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903 Q. Was that the going market price? 


Same objection. 

A. So far as I know, it was. 

Q. Would there be any difference in the value of stumpage where 
the timber is cut clean, and where it was cut wastefully, or in the 
manner the timber seemed to have been cut upon the lands which 
you noticed ? 

Same objection. 

A. Yes; there would be a difference. 

Q. State about how much per M ft. 

Same objection. 

A. I should think half a dollar a thousand; it would average 
that. | : 

Q. When you stated stumpage would be worth $3.00 p’r M feet, 


, 


did you mean when it was cut clean ‘ 
Same objection. | | 
A. Yes; I meant when it was cut clean, as it ought to be cut; it 

depends somewhat on the quality of the timber. 

@. Do you know anything about the quality of the timber which 
was formerly upon these Oliver lands ? 

A. I do know something aboutit; I have been over portions of 
the lands both before and since it was cut. 

Q. State what was the quality of that pine. 

A. As compared with the pine timber in this country generally, 
it was extra good. 

Q. How much per M ft. stumpage was that timber worth from 
1865 to 1873, cut clean ? 

Same objection. Should give market value. 

A. I think the timber could have been sold, the whole tract all 
through, for three dollars p’r M ft.; I am not stating what it would 
be worth for the purposes of that mill at Ossineke. foe 

Q. How much per M would thestumpage of the board pine been 
worth during those years, leaving the balance of the timber on the 
ground ? | 

A. I could not state; not much of that kind of timber was taken 
out in this country; I was once offered $5.00 p’r M ft. for such 
timber and refused it. : 


Cross-examination by Mr. Hotmgs: 


Q. Who did Clewley ever estimate ‘timber for ? 

A. I don’t know of his estimating, but as a scaler I have known 
him to be employed ; I cannot tell now the names of the parties he 
scaled for. } 

Q. Did you ever know of Burthwick estimating any timber ? 

A. No; not of my own knowledge. | 

Q. Did you ever know of Albert Buchanan making any estimate 
of any timber ? | 


¢ 
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A. I think he estimated timber between Richardson and myself 
at one time. 

@. What descriptions of these so-called Oliver lands have you 
been on ? 

A. I never looked them up by descriptions; I have been across 
the tract in various ways, but I never looked up the lines; the road 
to my camp goes through those lands, and I have lumbered in those 
towns. two years; the last two years. 

Q. How do you know you ever went through anv of those 

lands ? 
904 A. Only by general reputation of their being generally 
called the Oliver lands; have seen them so marked on plats. 

Q. There is more waste in cutting square and long round timber 
than cutting it into logs, is there not? 

A. There is generally more waste in cutting square and long 
round timber than short logs. 

Q. The value of pine depends upon its quality and situation as to 
the expense of putting it into the water, does it not? 

A. It does; also the size of the timber. 

Q. Timber that takes from an average of from 33 to 6 miles’ haul, 
what would be the value of the stumpage of it? | 

A. Well, I could not state any circumstances; depends on the 
situation of the road, &e. 


J. K. LOCK WOOD. 


Sworn to and subscribed this 10th day of Jan’y, 1881. 
SETH L. CARPENTER, 
Notary Public. 


FRANK W. GILCKRIST, a witness produced, sworn, and examined 

on the part of complainant, testified as follows: 
Examined by Mr. CLAYBURG: 

@. Where do you live, and what is your occupation ? 

A. Alpena; lumberman. | 

Q. Are you acquainted with Frank H. Dyer, Thomas White, 
Amos Burton, Abram Crowell, Frank D. Spratt, A. E. Buchanan, 
C. F. Buchanan, Alex. Taylor, Leonard Clewley, Richard Campbell, 
& Jackson Burthwich ? 

A. Yes; I am. 

Q. What is the reputation of these gentlemen. as to their being 
competent and reliable scalers and estimators of pine timber? 

Objected to as incompetent. | 

A. Good; they are competent scalers. 

Q. What are the going wages at Alpena for competent scalers and 
estimators for a short job where, by trespass or otherwise, the timber 
has been removed to ascertain the quantity and quality so removed ? 


Same objection. 


A. From 4 to $5.00 per day, and board. 
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Q. How long have you been engaged in the business of lumber- 
ing at Alpena ? | 

A. About 13 years. 2 

Q. What knowledge, if any, have you of the manner in which 
such estimates are made? 

A. I have some where trespass has been committed. 

(). State how it is usually done. 


Objected to as incompetent and immaterial. 


A. It is generally the case where timber has been removed from 
the land to ascertain the amount taken to get the distance from the 
stump to the top of the tree, the diameter of the stump, and of the : 
top where cut off. Figure from these measurements according to 
rule the amount of timber, allowing for defects; where the tops of 
trees are gone use your own judgment. 

Q. Suppose part of them remain? 

~ You would arrive at the length of those gone by aver- 
YO5 In; Ee that were left. % 
nt State whether or not knowledge that the timber removed 


had been cut ; for long or square timber and not for short logs would 
make any difference in estimating the quality of the timber removed. 
same objection. 

A. I have never had any experience in hauling log or square tim- 
ber. My judgment is that it would require better timber for square 
timber. a 

(. State whether or not, in your judgment, the manner in which 
you state such estimates are made is the correct one, and whether 
estimates so made would be as nearly correct as would ve possible to 
get them under such circumstances ? 

Objected to as before. 

A. I think they wouid be.. 

Q. What was the market value for stumpage of white and Norway ws 
pine, of good quality, during the years 1868 to 1873, situated where 
the so-called Oliver lands are, in towns. 28 & 29, R. 8 east? 

same objection. 

A. Norway would be from 75 cts. to $1 pr. M stumpage. White 
pine would be from $2 to $3 pr. M. 

Q. Would it make any difference in the price of stumpage where 
the timber was not taken clean ? | 

A. I think it would. a 

. What difference? 

A. It depends what amount of merchantable timber is left on the 
lands. The price I have given you is for short logs. | j 
About how much pr. M difference ? 

[ could not say. It depends on amt. left that no stumpage is 
paid for. 

Q. Do you know where these so-called Oliver lands are situated ? 

A. Yes; some of them. 

@. Have you been on any of these lands lately ? 


). 
\ 
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A. I have not. | 

Q. Do you know in what manner the timber was cut on these 
lands? | 

A. No. 


Cross-examination by Mr. HoLMgEs: 


Q. Who has Leonard Clewley, to your knowledge, measured or es- 
timated any timber for? 

A. He has worked in the woods considerable, and has had a good 
deal of experience. Ido not know whether he has had any in esti- 
mating timber or. not. 

Q. What experience has Burthwick had? 

A. He isa scaler, and has had experience. Estimating timber by 
measurements taken is not like estimating standing timber. | 

(). Where square timber is made there is more waste than where 
it is cut into logs, is there not ? 

A. I think there is from places I have seen where it has been made. 

Q. What length of haul, from your knowledge of the situation of 
these so-called Oliver lands, would it take to put this timber into the 
water ? 

A. Short logs would take 2 to 4 miles to the stream. 

). What capacity is the stream at that distance? 

A. Anything you might put in, 2 miles to Hubbard Lake. 

2. What length of Haul would it take to haul to Lake 
Huron? 


ra 


906 A. From 6 to 8 miles. 
Q. The value of timber, as to prices, depends upon the ad- | 
vantage to put it in and the shortness of the haul, does it not ? 
A. Y es. 


I. W. GILKRIST. 


Sworn to and subscribed before me, this 10th day of January. 
1SS1. 


SETH L. CARPENTER, 


Notary Public. | 
. 
ALBERT Pack, a witness, produced, sworn, and examined on the | 
part of the complainant, testified as follows: ! 
Examined by Mr. CLAYBERG: | =F 
Q. Where do you reside, and what is your occupation ? : 
A. Alpena; lumberman. — i 
@. Are you acquainted with F. H. Dyer, Thomas White, Amos 
Burton, Abram Crowell, F. D. Spratt, A. EK. Buchanan, F.C. Bu- 
chanan, Wm. Nichols, Alex. Taylor, Leonard Clewley, Richard 
Campbell, and Jackson Burthwick ? : 
Az 2 Om. | 
. What is their reputation as to being competent and reliable i 
estimators and sealers of pine timber ? 
A. I think they are all fair scalers, except Nichols; of him I know 


nothing. 
Q. What are the going wages at Alpena for competent scalers and 
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estimators of pine timber, for a short job, where, by trespass or 
otherwise, the timber has been removed, to ascertain the quantity 
and quality of timber taken away? 

Objected to as incompetent. 

A. From 5 to $5.00 per day—generally ; about $4.00. 

Q. How long have you been engaged in the business of lumber- 
ing at Alpena ‘ 

A. Ten years. 

Q. What knowledge have you, if any, of the manner in which 
estimates as above spoke n of are made usually. 


Same objection. : : 
A. They gener ally measure the diameter of the stuinp and the 
diameter of the top, and the length, and compute the contents from 
the log or timber tables. 
Q. Suppose a part of the tops are gone, how do you estimate the 
amount ? 
A. I average those gone with those left of the same size stump. 
(). State whether or not knowledge that the timber removed had 
been cut for long or square timnber, and not for short logs, would 
make any difference in estimating the quality ? 


Saine objection. 

A. It would be fair to presume that timber cut into square timber 
would be of better quality than that usually cut into short logs. 

Q. What is your judgment as to the correctness of the results 
reached in estimating in the manner you have stated ? 


? 


Same objection. 
A. I think measuring timber that way is liable to make timber 
larger than the other way, about 10 per cent. for defects not gener- 
ally taken into account. 
(. State whether or not it is considered the most satisfactory and : 
correct way of making such estimates ? ra 
A. Yes; I suppose it is the only way. 
907 Q. Are you acquainted with the so-called Oliv er lands in 
towns. 28 and 29, R. 8 east, and the timber that formerly grew 
thereon ? 
A. Yes, sir; I saw quite a portion of this timber in 1865, ’66, ’67, 
& 1868. 
Q. State what quality this timber was. 
A. Better than the average in this country—that is, Alpena water. 
Q. Do you know in what manner the pine has been cut from those 
If so, state. 


‘ 


-» 
‘ 
lands in reference to waste ? : 
A. Well, from what I have seen along the lines of the roads through’ 
these lands they were rather wastefully cut. It looks worse now than 4 
it would five or six years ago. Lumbermen now cut their lands i 
much closer than they did in those years. 
©. What per cent., in your judgment, of the pine was wasted in 
cutting? ) 


Same objection. ; 
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A. From 10 to 20 per cent. 

Q. What was the market value of stumpage of white and Norway 
pine of the qualities on that land and situated the same during the 
years from 1868 to 1873, here in Alpena ? 

A. One dollar and fifty cents on Norway and two dollars and fifty 
cents to three dollars p’r M ft. white pine cut reasonably clean. 

@. What was the stumpage worth during those years here at Al- 
pena, for the timber on that land, cut as it was? 

A. I should say $1.75 on Norway and $3.00 for white pine. The 
Norway was very good, perhaps, for that $2.00. 

Cross-examination by Mr. HoLMEs: 

Q. It is a fact that they cut timber much closer now, both as to 
size and quality, than they did 6 or 10 years ago ? 

A. Yes, sir. 

Q. What would be called waste now would not be considered 
waste 6 or 5 years ago? 

A. This was waste then and would be waste now: Icut my lands 
then about the same as I do now. 

Q. How long a haul would it be to put this timber into the water ? 

A. From 40 rods to 5 1niles. 

Q. How was this timber situated with reference to putting it in ? 

A. I think it was pretty well situated. 

Q. There is more waste in making square timber than to put it 
into logs? 

A. Yes, sir; necessarily. 

@. Did you buy any stumpage In years 1868 to 1872? 

A. In 1871 or ’2 I bought stumpage in sec. 30 & 31, town. 30 N., 
R.8 E.. Hauling 23 miles, paid $1.50 for Norway and $2.50 for 
white pine. Not as good timber as the average on these lauds. 

®. That was the only timber you bought in those years ? 

A. That was all in that vicinity. I bought some on this river. 
Some I paid $3.00 for. 

QQ. How does the price of stumpage at that time compare with the 
price since that time? 

A. It was higher then. 


ALBERT PACK. 


Sworn to and subscribed this 18th day of January, 1881. 
SETH L. CARPENTER, 
Notary Public. 


908 JAMES MINTON, a witness produced, sworn, and examined 


on the part of the complainant, testified as follows: 


Examined by Mr. OLIVER: 


Q. What is your age, residence, and occupation ? 


A. 22; Alpena; law student. 
Q. How long have you resided in Alpena ? 
A. 18 years. 
Q. Are you aiaiaii with William Nichols, of Alpena? 
A, Iam. 
101—214 
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Q. Have you lately. been employed by him; and, if so, in what 
capacity ? State fully. 

A. About 5 weeks ago Mr. Nichols came to me and asked me to 
figure out the contents and amounts of some long timber; he had 
been scaling for Mr. Oliver; he gave me a book in which he stated 
he had made a memorandum of the measurements taken by him 
on the ground where he measured the timber, and from the meas- 
urements and figures shown me in his book by him I made up the 
report and amount of timber scaledby him, by which he has testified . 
to before, Mr. S. 8S. Carpenter taking testimony in this case. 

@. How did vou find the contents of the different sticks of tim- 
ber put down in his book referred to. | 

A. I took from his book the diameter of the butt and the diame- 
ter of the top, and then I took the difference between these two 
diameters and added one-third this difference to the diameter, and 
from the diameter thus found, and the length being given, I found 
the contents from Schribner’s long-timber table. 

Q. What did you further do for William Nichols? 

A. I made out the different extensions for him in his book, and 
from these extensions and computations. I made out his report, 
which he gave in his testimony. 

Q. Were these computations and his report figured up and reported 
correctly ? 

A. They were, to the best of my a bility and knowledge. 

Q. Did he make his report as you had computed it to the com- 
missioner, Mr. Carpenter ? : 

A. He did; I was present and assisted him. 

The whole of the testimony of Mr. Minton objected to by Mr. 
Holmes as incompetent and irrelevant. 

ee by Mr. HormMgEs: 

@. Could you tell from Nichols’ book the number of trees where 
no tops were found? 

A. Yes, sir. 

(). Can you give the number ? 

A. There was nearly 4,000 trees; about 3 the whole number. 

There were some whole pages of trees where there was no tops 
found ? : 

A. Yes, sir. | 

(. And some whole descriptions of land where there was only a 
few tops found ? 

A. There was enough so that I could get an average of the trees 
on each description. | 

Q. These measurements where you had simply the stumps or 
butt measurement, you took the average of the others found and the 
length for the top and length of those not found ? 

é A. Yes. | | 
909 (. You did not allow anything for defects, rots, or shakes ? 

A. No, sir; [ suppose these had been allowed before the 
book came to me. 


JAMES W. MINTON. 


. way and three dollars tor white pine pr. M 
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Sworn and subscribed to before me this 14th day of Jan’y, 1881. 
S. L. CARPENTE R. 
Netary Public. 


WitxiiaM H. Porrer, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows: 
Examined by Mr. OLIVER: 
@. What is your age, residence, and occupation ? 
A. 59 yr’s; Alpena; lumberman. 


Q. How long have you resided here? 

A. 21 ‘ye's. 

Q. Are you acquainted with Frank H. Dyer, Thomas White, Amos 

3urton, Abram Crowell, F. D. Spratt, A. E. Bachanan, F. C. Buch- 
anan, Richard Campbell, and Jackson Burthwick ? 

A. Iam. 

Q. What is their reputation as being competent and reliable esti- 
maters or sealers of pine timber ? 

A. It 1s good. 

Q. Are these men often employed in this kind of business ? 

A. Part of them, to my knowledge; any of them could and would 
do it well, in my opinion. : 

What wages are usually paid for short jobs of a. few days to 
such men as these in this kind of business in this vieinity ? 

A. I should say from three to five dollars per day 
Q. Do you know, of your own experience or otherwise, how the 
Ineasurements of timber are made when the timber has been re- 
moved from the land by tre spass or otherwise ? | 

A. I do; they first take size of butt, or stump, and the size of top 
and length of tree, find the mean diameter, and compute the con- 
tents by Schribner’s rule. 

@. Do you know what the market value of 
which would run from ten to 20 per cent. to uppers, and a good 
quality of large Norway, would . » for stum page pr. M ft. on the so- 
called Oliver lands at Ossineke and vicinity, in town. 28 & 29, R. 8 

east during the years 1868 to 1873 ? If so, state. 

A. I don’t believe I could; whatever of that timber could be put 
into long timber would be worth more than it would be 1f put into 
Thunder Bay river, this river being adapted particularly to running 
short logs; it would have been worth to haul into Thunder Bay 
waters at a haul of 2} miles during those years one dollar for Nor- 
ft. cut as a prudent man 


white pine timber. 


would cut his own timber. 


Cross-examination by Mr. HoLMEs: 
Q. Have you had any timber estimated in the manner that this 
was estimated on these Oliver lands ? 
A. Yes, sil | 
(). What ones ? 
A. Mr. Dyer and Mr. Spratt and [I] have paid for timber thus 


measured : 
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Q. That is all. 
A. Yes. 
Q. Stumpage has been higher from 1868 to 1873 than 
910 has been since, except the last years ? 


A. Yes, sir. 


Sworn and subscribed to before me, this 14th day of January, . 


D. 1881. : 
Ss. L. CARPENTER, 


Notary Public. 


W. H. POTTER. 


it 


GEORGE J. ROBINSON, a witness produced, sworn, and examined 


on the part of the complainant, testified as follows: 
Examined by Mr. OLIvEer: 


Q. What is your age, residence, and occupation ? 
A. 40 years; Alpena; formerly lumbering. 


Q. Were you formerly a member of the firm of Cunningham, 


Robinson. Haines & Co., at Ossineke?. 
- I was, { from 1869 to 1875. 


Q. What was their business at Ossineke ? 

A. Manufacturing lumber at Ossineke with a mill and machinery 
gy ased of David D. Oliver, which mill was burned in the fall of 
1872 

' (). “Do you eae what was done with this machinery that was 


used in the mill prior to the fire which burned the mill; if so, state 


fully. 


A. I do;.I bought the relics of the fire in March, 1878, including 
all this machinery ; I refitted it up and sold it out to several parties. 
@. Did your purchase include all the mill machinery at that:‘time 


at Ossineke? 
A. It did. 


Cross-examination by HomMrs: 


The above objected to as incompetent, and reserves the right to 


cross-examine at some future time. 
GEO. J. ROBINSON. 


Sworn to and subscribed before me, this 15th day of January, 


1881. 
SETH L. CARPENTER. 


In the Circuit Court of the United States for the Eastern District of 


Michigan. In Equity. 


Divs D. OLIVER 


US. 


Henry S. CunnincHam, GARRET B. Hunt, Jacosp Escuiemay, 


Calvin Haines, Philip N. Ranney, George J. Robinson, Henry M. 


Robinson. 


Sir: You will please. take notice, that D. Blackburn, F. Barclay, 


eer og rok 
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William McDonald, Sidney Carr, John Moore, Robert Mathew, Mel- 
vin L. MeIntire, G. H. Carmichael, James Flood, Thomas F. Oliver, 
J. Minton, J. Kelly, William H. Potter, Albert Pack, and J.S. Minor 
are material witnesses for complainant in this cause; that they re- 
side more than one hundred miles from the place of trial, and that 
their deposition will be taken by and before Seth L. Carpenter, a 


notary public in and for the county of Alpena, in the State of 


911 Michigan, he not being attorney nor of counsel for either 


party nor interested in the event of the suit, at his office. in 

the city of Alpena, in said county, on Monday, the twentieth day of 

December, 1880, commencing at ten o'clock a. m., and continuing 
from day to day until the same shall be completed. 

Dated December 14th, 1880. 

ALFRED RUSSELL, 


Solr for Comp. 


To Henry M. Duffield, Esq., 
Sol’r for def’s, except the Robinsons. 
STATE OF MICHIGAN, 
7 . ° > ° . y ~ y es 
Eastern District of Michigan, County of Wayne, § 
says: That on Tuesday,the 
served upon Henry M. Duf- 
the Robinsons, a notice, of 


Charles F. Burton, being duly sworn, 
14th day of December, A. D. 1880, he 
field, solicitor for defendants except 
which the foregoing is a true copy, by delivering the same to said 


Dufteld in his office. : 
CHARLES F. BURTON. 


Subseribed and sworn before me this 14th day of December, 


1880. 3 
HENRY M. CAMPBELL, 
Notary Public, Wayne County, Mich. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Davip D. OLiver, Complainant, 

US. 

Henry 8S. CUNNINGHAM, JACOB ESCHLEMAN, GARRET B. Hunt, 

Calvin Haines, Philip M. Ranney, George J. Robinson, Henry M. 
Robinson, Defendants. 


In proceedings before Master John J. Speed for accounting. 


Str: You will please take notice that F. H. Dyer, Frank Spratt, 
Thomas White, F. Buchanan, A. Crowell, A. Burton, A. Taylor, 


William Nichols, J. Burthwieck, Richard Campbell, James McDon- 
ald, George J. Robinson, Frank Gilchrist, P. Ranney, L. Clewley, J. 
Doran, A. Buchanan, David Oliver, Dougald MeArthir, E. Kk. Potter, 
J. K. Lockwood, George A. Butterfield, James Sanborn, William H. 
Potter, Albert Pack, and J. L. Miner are material witnesses for com- 
plainant in this cause; that they reside more than one hundred 
miles from the place of the trial of said cause, and that their deposi- 
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tions will be taken by and before Seth L. Carpenter, a notary public 
in and for the county of Alpena, Michigan, he not being attorney 
nor of counsel for nither gt nor interested in the event of the 
suit, at his office in the city of Alpena, State of Michigan, on Thurs- 
day . the ninth day ot enerem 1880, at ten o’clock in the fore- 
noon, and continuing from day to day until the same shall be com- 
pleted. 
December Ist, 1880. 
ALFRED RUSSELL, 


Solicitor for Complainant. 


I hereby accept service of the above notice. 
HENRY M. DUFFIELD, 
Sol’r for De Pts, Kacept the Robinsons. 


912 [, Seth L. Carpenter, a notary public in and for the 

county of apenas, in the State of Michigan, residing at the 
city of Alpena, do hereby ce re that the depositions of David D. 
Oliver, Dougald McArthur, James L. Sanborn, James McDonald, 
Jeremiah Patnod, Jackson im surthwick, Richard Campbell, Abram 
B. Crowell, Thomas White, Albert E. Buchana, John Doran, Frank 
D. Spratt, Amos Burton, Alex. Taylor, Leonard Clewley, James 
Flood, Thomas F. Oliver, Frank H. Dyer, Sidney Carr, Robert 
Matthews, George H. Carmichael, F.C. Buchanan, Melvin 8. MeIn-. 
tyre, William Nichols, James Kk. Lockwood, Frank W. Gilchrist, Al- 
bert Pack, James Minton, William H. Potter, and Geo. J. Robinson, 
the foregoing witnesses, were taken by and before me, oY gee of 
the notice hereto attached, on the 9th day of December, A. D. 1880, 
at my office in Alpena, commencing at 10 o’clock, a. m. Be that day, 
and continuing from day to day until completed. That the said 
witnesses were by me first sworn to tell the truth, the whole truth, 
and nothing but the truth in relation to the matter in difference be- 
tween the parties to said cause; that they were then examined and 
cross-examined by counsel, and their testimony was by me reduced 
to writing in their presence, and when completed was read over to 
and signed by them in my presence; that there appeared and was 
present at the taking of said depositions Robert J. Kelly and John 
Bb. Clayberg, soticitors for complainant, and Judson D. Holmes, so- 
licitor for defe yrorsye 

| further certify that the exhibit offered in evidence upon the 
taking of said de position was by me marked “ Exhibit A,” “ Burton’s 
Book,” and is herewith returned attached. 

I further certify that | am not of counsel for or attorney for either 
of the parties, nor interested in the event of the cause, and that the 
reason for the taking of said deposition 1s that said witnesses reside 
more than one hundred miles from the place where said cause is to 
be tried. : 

Witness my hand and official seal this 15th day of January, A. D. 
188]. ; | 

[ SEAL. | SETH L. CARPENTER, 
Notary Public, Alpena County, Mich. 
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Endorsed: No. 1640. In the circuit court of the United States for 
the eastern district of Michigan. In equity. David D. Oliver vs. 
Henry 8. Cunningham et al. Depositions to be used before Master. 


Testimony Taken Before Herschel Whitaker. Notary Public, 


913 & 914 
at Detroit, Michigan, February 17th, 1881. 


[In the Circuit Court of the United States for the Eastern District of 
Michigan. 


Davip-OLtver, Complainant, vs. HENRY 8S. CUNNINGHAM ef al. 
JAMES C. McCaut sworn on behalf of complainant. 


Examined by Mr. Burton : 

@. You are in the employ of R. A. Alger and Company ? 

A. Yes, sir. 

(). As their hook-keeper ? 

A. I am secretary of the company. 

Q. Is ita corporation a 

A. Yes, sir. 

Q. Do you know whether that company has, during the past year 
or two, purchased from Fowler, Merrick & Lyons any standing pine 
timber on any lands ealled the “ Oliver lands?” 

A. We had an exchange arrangement with D. M. Fowler. 

Q. Do you know on what sections the timber was that you pur- 
chased of him? | | 

A. Yes, sir. 

@. What were they? 

A. I have a memorandum, and have drawn off here; they are in 
town. 28, 8, sections 1, 11, & 12. 

Q. Do you know whether what, if any, timber they purchased 

from Mr. Fowler on those sections? 
915 A. We had an exchange arrangement with Mr. Fowler. 
We gave him a certain kind of timber, and took the timber 
on certain lands in exchange for it, and Mr. Fowler got his timber ; 
but we were not able to get ours off the same winter; so we got a 
man to estimate the timber on those lands; we took his estimate. 
®. How much timber was there on the three sections ? 


Objected to as irrelevant. 

A. The dicker being a fixed amount to be credited for the Merick, 
Fowler & Lyons timber, the total is 950,000 feet. 

(). On the three sections ? . 

» A. On the three sections. 

Q. Give it by sections, if you have it? 

A. 350,500 ft. in section one; 519,500 ft. in section 11; 60,000 ft. 
in section 12; making a total of 950,000 feet. 

Q. That is all your estimator says? 


A. That is what we agreed upon; we gave exchange feet for feet ; 


we took the same quantity in exchange. 
Q. Have you got that timber ? 
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A. It is about being removed. I guess it [is] all off by this time; 
we were removing it this winter. 
. That is all the timber you have any interest in on the so-called 
6 liver lands ?” 
A. Yes, sir. I am not familiar [with] what are the “ Oliver 
lands.” Wehad more timber from D. M. Fowler in the other town., 
but Mr. Oliver informed me that he had no interest in them. 


916 Cross-examined by Mr. DUFFIELD: 


Q. Do you know whether these were the lands from which the 


timber was sent:to Weston, at Tonawanda ? 


Objected to as immaterial. 


A. I don’t think any of that was cut off this section, because we 
didn’t get hardly any of that this winter, this fall. 

(. Did you not send any timber to Weston ? 

A. O, yes; that was the timber from the “ Oliver lands,” so called. 
My impression is it was not. I can inform myself as to that. 

Q. Wasn’t that timber that was sent to Weston sent from lands 
near Ossineke ? 

A. Some of it was cut from the lands in that same town. and 
adjoining town. 28, 9, & 28, 8, most of It. 


@. Do you know how that averaged that was sent to Weston ? 
A. | couldn’t testify now how much it averaged. 

(). Who measured it at Tanawanda? 

A. I think his name is Kent. 

(). Do you know his name in full? 

A. A. G Kent. 

@. You ean’t tell the average ? 

A. Not here; I could at the office. 

@. Do you know when Mr. Oliver bought these lands? 

A. All he exchanged from Mr. Oliver? 

. Yes, sir. 

A. It was in October, ), 1 think, that the trade was perfected. 
@. Do you know wh: i: ob paid per thousand feet ? 

A. He gave a thousand foot for a thousand feet; it was an ex- 


change ; we didn’t pay the stumpage ; we exchanged it. 
Q. Didn’t put any price on it, then; exchanged feet for feet? 
917 A. There was a price named that would affect the stump- 
age on that—that is, there was an agreement that the extra 
surplus over and above would be settled at a certain price. 
@. What was that? 
A. Two dollars for white pine and one dollar and a half for Nor- 


way 
Q. Do you know the size of the Devil ‘river up there? 
A. No, sir; I couldn't say. —_— - ‘ 
Q. Were you ever on the Black river? ’ 
A. Yes, sir; I have been there. ( 


Q. Do you know how many logs could be run on Black river in 
that season ? | 


Objected to as immaterial. 
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A. They can’t be run any distance at all on the river. We bank 
our logs perhaps quarter of a mile from the mouth; it is not “ driv- 
able,” as the VY Say. 

(). Not practical for any amount? 

A. Not for any amount practical. We had to bridge the mouth 


Q. You say you don’t know what your timber averaged per tree? 

A. I say that I don’t know what the Tonawanda timber averaged, 
and | couldn’t testify. | 

Q. I wish you would look that up. Can you tell what this timber 
averaged that you have testified about ? 

A. No, sir; because they didn’t give the pieces; they just simply 
Lave the estimated feet. | 

The examination is here adjourned, and it is stipulated that the 


signature of the witness to this deposition may be waived. 


Testimony Taken April 2nd, 1881, by Herschel Whitaker, U.S. Commis- 
sione r. at hi iS office in De trowt. 


918 Davip D. OLiver vs. HENRY S. CUNNINGHAM ef al. 


A. ALGER sworn for defendant: 


Year 
rw 


You are in the lumber business ? 


Lumber and pine land business. 

. Have been for how many years? 

15 vears. 

Your business has been in the Michigan market, I take it? 
Yes, sir. 

Q. Are you acquainted with the pine region at Alpena? 

A. No, sir; not very much. Iam acquainted with the region of 
the south section of Alpena county. 

(. Have you ever had any timber from the Ossineke ? 

A. Very near Ossineke we have a large tract of pine. 

(. That is included in that part of Alpena county of which you 
speak ? 

A. Our pine goes to the line; within half a mile of the line of 
Alpena county. 7 

Were you acquainted with the value of stumpage in Michigan 
in the years ‘69, "70, ’71, & ‘72? 
A. Yes,sir; ] chink so. During those years we purchased 
‘919 = large quantities of pine on the Au Sable river in the Upper 
Peninsula and up in Alcona county in this vicinity. 

Q. Do you remember the values of those years now? Have you 
refreshed your recollection ? . 

A. I have been looking over our purchases somewhat to fix that. 
It is pretty difficult for mé to answer that question precisely, be- 
cause we have never purchased any land by stumpage. What we 
mean by stumpage is to simply buy the timber on lands. We esti- 
mate lands ourselves, and in that way buy the stumpage. for in- 
stance, we buy a tract of pine land that is estimated to cut 50 million. 


102—214 


cet 


~ ~~ hk ym + 


oo 


TOE TE Aes RE PPAR LES TROLS Bex nee 
—apnoepenenennees 


PR nD IBGE SON te PNR ee HTP AAY Kit 2 ga tn ‘ 
NA eT mee ROT RMT Ag en ~ : 


SRS Rrra 


810 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


The price is fixed at so much on that estimate. We then relook it, 
and with our judgment upon the estimate we buy it at so much. 
We count so much stumpage. Mr. Fletcher: has made a practice of 
selling timber very largely for the stumpage actually cut , logs meas- 
ured. We buy it on an estimate of both buyer and se ler of how 
much pine there is on it, and when that is fixed we buy it, more or 
less. 
Q. Is not that generally the common custom? 
A. That is the common custom. I never buy for the stumpage 
alone. . 
Q. What was the value of the stumpage in the region of Ossineke 
during those years? 
A. That depends somewhat upon the location. 
Q. Do you know the Oliver lands? 
A. I know them somewhat. They join us in the north 
920 part. Just how far the haul is ] can’t tell you. When you 
put a log onto a sled it makes a difference whether you haul 
it three miles or six. If itis so much further from the water it adds 
materially to the costs of getting it there. 
Mr. Cunnincuam: The average haul would be about 5 miles. 


A. My a was that it was from 4 & $ to 5 miles.; we pur- 
chased lands about that time joing them, right on this side of 
the Oliver lands, right south of it. Within that time, until lately, 
we have oe five Sadoas million of timber. About a fair 
valuation for the pine up to two years ago, since-we have been 
oper ating, the re is about a dollar for Norway ; $2.00 for white pine 
is What we paid for ours. In 1868 we got a pretty fair price; in ’69 
we got not nearly so high a_ price. In 1870, ei! from that on, it 
has ranged lower; we purchased timber ana lands up there, and | 
should say about $2.00, on an average of a five miles’ haul, for 
white pine and a dollar for Norway. You can buy lots of Norway 
at that price, although we paid $2.50 for white pine; we purchased 
last summer of William E. Dodge, on the headwaters of the Pine 
and the haan aters of Thunder Bay—I mean the stream that runs 
into Hubbard lake—one hundred millions of pine in a body for 
$130,000, and it will average from 20 to 25 per cent. Norway. On 
the other hand, we purchased some very rich grade of timber, ad- 

joining our Harrisville tracts, at about $2.00 and $2.50 for 
921 white pine and $1.00 for Norway; that is about what I con- 
sider a fair price for it. 

@. The tract of your own, adjoining the Oliver tract, are you 
able to tell approximately what proportion [of] it ran to Norway ? 

A. The north part of ours that joins the Oliver tract ran 28 to 
20 per cent. Norway. Last fall we exchanged that with Fowler for 
some of these Oliver lands, as I understand, the yp half of the 
southwest quarter of 1 on 3 and the north half ll. There is 
nothing on the north half of 11; it is all cut off; oer the south half 
of 11 and the $8. W. quarter of 12. It is seattering timber, and 
in the divide it pitched down so that it had to come our way, and 
we exchanged with him thousand for thousand, and let him go 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. S81] 


into our pine on the divide over towards Thunder bay side. That 
ran a littie more than half Norway, but the average would be prob- 
ably 30 per cent. The only way that you gentlemen can get at 
these facts is to get the scale of the gentleman who measured the 
timber year after year. KE. R. a ler scales our pine, and he ean 
give you the scale; he is the standard scaler; he has sealed five 
hundred million feet for us, at tie he scales everybody’s long timber 
in Michigan; his books will show exactly how it runs, the percent- 
age of Norway and white pine and the size of the timber. 
(). Ls what you px aid and what you have stated a fair valuation ? 

A. That is a fair valution ; has been up to the last year, in 
922 wy estimation. 

Cross-examination : 

Q. What kind of measurement would it be for experienced men 
to go into the woods and measure the stumps, and from the stumps 
to the tops? Would that be a competent way to get at the timber 
_ is cut down ?. 

. That would be a very poor approximation of the timber. 
That is the way the United States gets at. trespass timber. 

A When a person trespasses the man that is collecting for tres- 
pass 1s sup posed to have the law in his own hand. You may take 
a tree and fell it where it is on a sidling place and nine times out of 
ten it will jump from 4 to 15 feet. 

Q. Does not the measurer always take that into consideration ? 

A. I don’t see how they could; how could they tell where the butt 
was unless it was butted ? 

(). If he measures from the butt to the top, would that be an ac- 
curate measurement ¢ . 

A. If you — vet the timber of the butt and the timber of the 


o> 


top, and then carry the measurement one-third from the top end, 
you can see that it feinv | be correct, providing it was a true taper. 
[f you worked it mathematically, if the top was so much and the 


butt was so much, and one-t third { trom the top so much—if you can 
work that out you can tellif the tree is a true tapéY. 
(). Most of them are? 

925 A. They most all are tapering; but you never saw a per- 

feet tree in the world. 
). They are approximately true ? 
A. Of course. . 
2. What would be the difference in value of stumpage between 
the value as cut clean and the value as selected ; you say they do 
select them if they buy the stumpage 

A. Lam not speaking of selecting timber, I am speaking about 
leaving tops. 

(). Selecting it after it is cut? 

A. If we are cutting timber ciean we might leave half a log; I 
would not want to testify as to that ; that depends upon the chopper; 
the only person that is competent to tell how much timber is left in 
the woods. The only way to find out would be to send a skilled man 
into the woods to look at the tops and butts, to see what the general 
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made of cutting timber was; whether it was to leave a little top or 
a good deal of top. There is a curious thing about that which did 
not dawn upon me until three years ago. My attention was called 
to the fact that we cut our timber too high in the tops, the rule be- 
ing to measure it a third from the top end, and the taper being so 
much more rapid at the upper end of the tree than at the lower end 
if we would take off ten or 15 feet from each tree, while the mill 
would lose the log we would gain in our scale. Nobody can deter- 
mine the amount of timber. without going into the cuttings to 
see. | 
924 ®. Where witnesses who have examined it in that way 
state that as much as 20 per cent. was wasted would you con- 
sider it a very high percentage for wastage ? 
A. I never heard of such a thing; I call that absolute steal- 
ing. 


925 In the Circuit Court of the United States, Eastern District of 
Michigan. In Equity. 


Davip D. Ottver, Complainant, 
against 
Henry 8. CUNNINGHAM et al., Defendants. 


Northern District of New York. 


STATE OF NEw York, City oF BUFFALO, | __. 
County of Lrie, aie 

[ hereby certify that on the 10th day of March, A. D. 1851, before 
me, Emory ee, ws a not ry pubhie of the State of New Y ork ave 
for the county o f Erie, State of New York, duly commissioned and 
sworn at Buffalo, State of New York, personally came and iaeaneod 
before me, pursuant to the notice hereto annexed, between the hours 
of two and four o’clock in the afternoon of said day, and on days fol- 
lowing, according to the fact, Alfred Haines, D. R. Sanborn, Morri- 
son W. Evans, Lucius D. Winchester, Calvin Haines, Thomas C. 
Boynton, Henry*®S. Cunningham, Frederick Smith, Joseph A. Bliss, 
and John Waters, the witnesses named in the said notice—and Charles 
IK. Burton, Esq., appeared as counsel for the complainant in the 
above-entitled cause and Henry M. Duffield, Esq., appearing for the 
defendants therein, except the Robinsons—and each of the said wit- 
nesses last named being by me first duly and severally, each for 
himself, cautioned and sworn to tell and testify the truth, the whole 
truth, and nothing but the truth, and each of said witnesses being 
severally and carefully examined each for himself, deposed and said 
as appears by the several depositions hereto annexed. 

And | further certify that each of said depositions were severally 
then and there reduced to writing by me, except the several inter- 
lineations and additions made by some of the witnesses themselves 
in my presence, and were, after each of them had been severally re- 
duced to writing, read over by each witness and sworn to and sub- 
scribed by each of said witnesses in my presence, except where other- 
wise stipulated. | 
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And I certify that the reason why the said several depositions 
of each of said witnesses were respectively taken as above stated 
was that each of them respectively resided at the respective places 
testified to by each of them in their respective depositions, to wit: 
Alfred Haines, in Buffalo, New York; D. R. Sanborn, in Sanborn, 
Niagara County, N. Y.; Morrison W. Evans and Lucius D. Win- 
chester, not stated ; Caivin Haines, at Lockport, N. Y.; Thomas C. 
Boyton, at Lockport, N. Y.; Henry 8S. Cunningham, at Buffalo, N. 
Y.; Frederick Smith, Tenawanda, N. Y.; Joseph A. Bliss, Tona- 
wanda, N. Y.; John Waters, Lockport, N. Y.; and at more than one 
hundred miles from the city of Detroit, State of Michigan, and In 
the eastern district of Michigan, the place where the above-entitled 
cause is to be tried. : | 

And I further certify the fees and expenses for taking the said 
depositions was seventy-two dollars, which has been paid to me by 
the said Cunningham, and that the same is just and reasonable. 

And I further certify that I am not of counsel or attorney for 
either of the parties, nor have any interest in the event of the 

"AUSe. | | 
~926&927 In testimony whereof I have hereunto set my hand 
and official seal, at the city of Buffalo, county of Erie, 
State of New York, and northern district of New York, this 29th day 
of March, A. D. one thousand eight hundred and eighty-one. 
[SEAL. | EMORY P. CLOSE, 
Notary Public. 


928 ALFRED HaAtnes, being duly affirmed and examined by Mr. 
DUFFIELD, testified as follows: 


Q. What is your name, occupation, and age, and where do you 


reside? 


A. My name is Alfred Haines; my nearest age, thirty-five; oecu- 


pation is dealing in lumber in the city of Buffalo and other places ; 
I reside in Buffalo. 
y. Are you connected with any firm? 
A. Connected with the firm of Haines & Co. 
). What we are accustomed to call E. & G. R. Haines ? 
\. Yes, sir; and merged into this firm. 
Q. You were a member of the old firm ? 
\. I was a member of the old firm, yes, sir; but | was not origi- 
nally a member of the old firm. 
©. Were you in 1868” 
A. In 1868 I was. 
Q. Did you haveany lumber transactions during that season with 
Cunningham, Robinson, Haines & Co.,and with Oliver & Robinson ? 
A. We had some with Oliver & Robinson; I don’t remember 
whether we had any with the firm of Cunningham, Haines & 
929 Co. or not; we had some transactions with D. D. Oliver and 
Oliver & Robinson. | 
@. Referring to the particular date of August 14th, 1868, can you 
tell us of any transaction had with Oliver & Robinson ? 
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A. We received a cargo of lumber from Oliver & Robinson Au- 
cust 14th. 

Q. By Mr. Burton: What have you there? 

A. A transcript of some lumber as taken from our books; lumber 
we received from Robinson & Oliver; how it is paid for; it isa 
memorandum 
(). (By the same:) Just made? 

A. Just made a few days ago. 

@. By Mr. DurrieLp (resuming): Have you verified it; do you 
know 1 is correct? 

A. I cannot say that I verified that; Mr. Cunningham copied this 

ffas | Lave it to him from our books; I have the books here if you 
want them from the books; if you think it is better. 

Mr. Durrietp: Better have the books. 


—— 


Witness produces books. of account. ; 
(uestion read to the witness by the stenographer, as fol- 
930 lows: “Referring to the part ticular date of August 14th, 1868, 
can you tell us of any transaction had with Oliver & Rob- 
inson ? 
A. We received a part of a cargo of lumber from Oliver & Rob- 


inson August 14th; I say part of a cargo; I think it was part of a 


cargo; we received some lumber, anyhow. 
(). Just state how much. 
A. The lumber or the value? 
(). Both. 
A. 82,852 feet of lumber received August 14th; the value was 
$1,752.05. 
Q). Do you know what vessel 1t came on ? 
A. It came on the schooner H. A. Richmond. 


(). Can you tell when it was billed—the date of the bill of lading? 

A. I eannot. 

®. August 14th was the day it was received ? 

A. August the 14th was the day 1t was—on or about the date 1t was 
recelve id he TC, if Hiady be the day before, Ora couple days before. it 
Ot here and pent measured off. | 


(). How. did you pay for it? 


A. Paid freight on that schooner $289.98; we ae cash 

931 $445.90; and we paid inspection fees, their half of the in- 
spection fees, $15.15; and we surrendered a note we held of 

theirs for a thousand dollars; “ag note was due August first. 

@. You say that was part of a cargo; have you any recollection 

who got the balance of the sah? 

A. My impression is, C. Haines & Co. got the balance, but I won’t 
testifv to that as an absolute fact, but I have no doubt of it what- 
ever. | 

@. Now, under date of October 15th, did you receive any lumber 
in the same year from Oliver & Robinson, or from Robinson, C. 
Haines & Co.? 

Objected to by Mr. Burton as covering a time subsequent to the 
transfer of the property. 


+ = Yy 
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Mr. Durrietp: I will state I offer to show it as proving the pay- 
ment of indebtedness of Oliver & Robinson. 

Mr. Burton: Further objection; that it is immaterial. 

A. Yes,sir; we received from Oliver & Robinson on October 15th, 
on or about that—October 16th it is that I have it here: it is about 
that date we have got it here, 85,554 feet of lumber. 

. By what vessel ? 

A. Schooner I airfield. 

(. The value of it? 
932 A. The value of it was $1,801.71. 
@. How paid? 

A. We paid their one-half of the Inspection, $15.06: we paid free ht, 
$427.77, and we charged to them that date interest on notes we held ; 
We held three notes of theirs. 

(). Notes of Oliver & Robinson ? 

A. Notes of Oliver & Robinson; we charged them interest to the 
amount of $14.20. 
~ Q. How was the balance paid; either at that date or any other 


). 
date ? 
A. The balance of another cargo was settled November 9th. 

Q. By Mr. Burton: You simply gave him that credit that date 
for the balance? 3 


A. Yes, sir. 
) 
& 


cargo of a subsequent date ? 

A. Yes, sir. 
). What cargo was that? 
A. November 9th I have it credited here. 
). How much in feet and ‘in money ? 
A. November 9th I have credited him with 54,109 feet; value, 
S994.03. 

(. How is that paid ? 
930d A. From another memoranda I have here! should take it 
that lumber came on the Rio Grande ; we paid at that time— 

further paid—$8.12, the one-half inspections, and we paid the cap- 
tain of the schooner Rio Grande sixty dollars on account of freight, 
and we surrendered to them two notes of a thousand dollars each— 
one due the first of September and one due the first of October. 

(). ‘Two notes of whom ? 

‘A. Of Oliver & Robinson’s: we charged them $5.08 interest, which 
was the balance they were owing us after the other cargo; we cred- 
ited up to the present time; that makes Interest on $4,653.22 
amounting to $3.08. 

(). You surrendered two of their notes? 

A. Yes, sir: we surrendered to them their two notes at thattime: 
we gave our note for $269.51, which was the balance we were in- 
debted to them after surrendering their notes. 

. Were those two notes the last notes that you had of Oliver & 
Robinson’s ? | 

A. Those were the last notes, as f 
theirs. 


ir as | ean find that we had of 


ae * 


By Mr. DuFrIeELD (resuming): You settled the whole with a 
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@. Out of what indebtedness had those notes grown ? 
A. Those notes were given us; we took three notes from Oliver 
& Robinson dated April 22nd for a thousand dollars each ; 
934  due.on the first daysof August, September, & October each. 
(. This is the year 1868 ? 

A. Allin 1868; yes, sir: that was in April, 1868; and surrendered 
them a note that we held of David D. Oliver’s, due September Ist 
and 4th for twenty-five hundred dollars; and endorsed $446.58 on 
another note of David D. Oliver’s that we held, due October Ist and 
Ath: I haven’t a memorandum here, but I can state the difference ; 
the difference, fifty-two dollars, was for, I think, interest, to make 
the three thousand dollars; we took up one note and. endorsed 
$446.58 on another. : 

@.,Did you receive during the season from Oliver & Robinson 
other shipments of lumber from Ossineke ? 

A. I don’t think we did; I think I can tell you in a minute 
whether I did or not. (Witness refers to book.) I don’t think we 
did receive anything from anybody, except that. 

(). Were these notes of Oliver & Robinson independent of a mort- 
which your firm held upon Oliver’s land at Ossineke? 

David D. Oliver made a settlement with us the first day of 
January, or thereabouts, 1868, in which it was found that he 
935 was indebted to us—settled upon the amount of thirteen 
thousand dollars; these notes of Oliver & Robinson’s were 
given to take up one of these notes. | 
®. Part of that thirteen thousand dollars? 

A. Part of that thirteen thousand dollars. 

Q. Then the twenty-five hundred note and the $446.58 endorse- 
ment were endorsements on notes secured by the mortgage ? 

A. Yes, sir. 

@. Mr. Haines, what was the quality of lumber you received from 
Ossineke from Oliver & Robinson ? 

A. You mean the inspection of it ? 

@. No; I don’t care for the details; its general quality, whether 
it ran good or common, or whether it was white pine or Norway ? 

A. What we received at that time was all white pine, if I recol-” 
lect right; all white pine as far as I see. 

(). How.as to quality ? 

A. The lumber that was shipped that fall was pretty fair quality ; 
[I don’t recollect much about whether the common was good or 
whether the uppers were good at that time, but I notice it runs here 
about eleven per cent. uppers, as far as I can see. 

(). Were you ever up at Ossineke ? 

A. Yes, sir. 
936 (. Did you look over the property there ever? - 
A. Well, somewhat. 

@. When was that? 

A. Not very much. I think it was in the summer of 1868. I 
couldn’t say that positively, but I think it was. I think it was 
there before that, and since that, but I think it was in the summer 
of 1868 that we were there looking over the property a little. 


) 

& 
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‘we looked the more we thought we wouldn’t have anything to do 
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Q. Did you have any purpose in looking over the property ? 

A. Yes, sir. 

(). What was it? 

A. Well, we had some talk, our firm had, of in some shape tak- 
ing hold of the property in’some way or another, and developing it 
if we could. 

@. Looking it over with that view? 

A. Somewhat with that view 

Q. Did vou notice it in reference to the size of the stream? 

A. I recollect we had occasion to go back in the woods to look at 
some logs 


Objected to by Mr. Burton as immaterial. | 


Q. Goon? 
A. And the best place we walk we walked right up stream. 
Q. I speak of the size of the stream in reference to its 
Y37 capacity to float logs, the amount? 
| A. It was very small. I was hardly a judge at that time; I 
don’t think I am yet as to what is a good stream to float logs in, 
but where a man can walk up without’ getting his feeet wet I don’t | 
think is a very 2ood place to float logs. a 
Did you notice the amount of logs and lumber on hand ? ! 
A. I ecouldn’t give any definite estimate as to what lumber and 
logs there was on hand at that time; our impression was the more 


— it. 
Did there appear to be much lumber? 
- No, sir; I don’t think there was much lumber or much logs. 


Mr. Durrietp: I think that is all, Mr. Burton, except in refer- 
ence to some bills of lading that will be presented to Mr. Haines for | 
identification in connection with these same shipments that Mr. i 
Cunningham has gone for. : 


Cross-examination by Mr. Burton: | 
@. You did not investigate the property very carefully? 
A. No, sir; I shouldn’t say I did very carefully. 
(). You were rather a young man then, any way? 
A. I was rather a young man then. 
(Q. About 24 or 25? 
938 - A. I was not oo as old as that; that was in 1868, thir- 
teen years ago; twenty-two years old. 
Q. By the way, did you give up the notes of Mr. Oliver at the 
time you took the three notes from Oliver & Robinson? 
A. It says so here. That is all I know. I never have seen it 
since. 
. Do you know who they were given up to? 
A. That I ean’t say. It seems to me they were given to Mr. Oliver, 
but I wouldn’t testify to that. 
(. Those three notes were secured by a mortgage ? 
A. I don’t know that they were; not those three notes. My recol- 
lection is that it was made with Mr. Oliver, beeause—I could hardly 
1038—214 
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put it in testimony either. ‘My recollection was we didn’t know 
much about these notes, and we thought that the first notes were 
secured to a-certain extent, and that Oliver & Robinson would be 
assured, so thev were better than the old ones, so we took them. 

Q. The notes vou took on the first of January, the twenty-five 
hundred note and the other note on which you made the endorse- 
ment, were secured by the mortgage? 

A. They were supposed to be secured by the mortgage. 

Q. And the new notes were given in place of them? 

A: Yes, sir; the new notes were given in place of them. 
9389  Q. What became of that mortgage ? 

A. That mortgage was transferred to Gerrit B. Hunt and 
Jacob Eschleman. | | 

At what time? | 
A. I couldn’t answer that question; I guess you can get at It. 


Mr. Durrietp: The date is in evidence, because the assignment 
is In evidence. : 

A. We took their notes in settlement. They were dated Novem- 
ber 30th, Jacob Eschleman and Gerritt B. Hunt. We took their 
notes. | 

@. What was the amount of their notes? 

A. The amount of their notes was six thousand dollars. 

Q. What did you give them for that six thousand dollars ? 


\. We gave them the balance of these notes of David D. Oliver's. 

@. November 15th, vou say? 

A. November 30th, and transferred this mortgage and the con- 
tract. This ae was given to enforce a contract to cover any 
indebtedness, if 1 recollect right, which David D. Oliver might be 

in any oe owing our firm at that time. 
940 Q. Do you know what the value of lumber was here at 


at that time ordinarily; the ordinary value. What it would 
average ¢ 
A. On those dates ? 
Yes, sir. 
A. Well, do you want the value we paid them ? 
@. No; I mean what the average value of lumber by the cargo 
was ¢ 
A. I notice here we paid them seventeen dollars. for common 
lumber, and about forty dollars for the uppers. There are three 
qualities here. Eleven dollars for the culls, $17.00 for the common, a 
‘ 


about $40.00 for uppers, is what we paid them. 

@. What did you pay others ? 

A. I see a credit to another party on the same date for same price 
on uppers, and half a dollar a thousand more on common, and a 
dollar and a half more on culls. | 

(). Where was that? 

A. That was here in Buffalo. I should say that was about the 
market price, as near as I can see from looking through here. 

®. What you paid them was about the market price ? 

A. I should think so; at that time. 


Ss mies ah lite 
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@. Was this lumber that was shipped to you Mill-run lumber, or 
was it selected ? 
941 A. I couldn’t answer that question ; I don’t know. 
@. You don’t know what the contract was; you took it as 

it was sent to you ? 

A. I don’t recollect what the contract was now; I don’t think the 
contract had anything to do with what was sent. 

Q. It might have some importance in showing what you thought 
it was, whether you thought it was — run or not. 

A. It is my opinion it was better than mill run, as far as coming 
from there is concerned, just judging from the looks of these bills. | 


Redirect examination by Mr. DuFrrretp: 

Q. Did you see in the hands of other persons lumber from. Ossi- 
neke; were you in the habit of seeing in other yards at Buffalo, 
lumber from Ossineke along that season and afterwards, as long as 
they were running up there? | 

UA, [ see on part of these dates that I gave you lumber credited to 

Haines & Co. coming from these same vessels which we received 


rs lumber on, but paid them for it; the run was about the same. 


). 
Devil river property ?¢ 
942 A: We received a good deal of lumber from there from 
that time forward. 

(. How did that run ? 

A. That run very small percentage to uppers, and pretty well into 
culls. 

@. Norway in it? 

A. Yes, sir; a good deal of Norway came from there. I should 
say the lumber that I have seen that came from Devil river twenty- 
five per cent. of it was Nofway. 

@. Did you have some disagreement with Robinson, Haines & 
Co. in reference to the settlement of a cargo of lumber, or a_ bill of 


lumber, on account of the amount of Nor Way | 
Objected tO bv Mr. Burton. 


®. I have reference to the contract of about a million feet in 1869 
or 1870. | 

A. My recollection is we had a contract with them, I think it was 

1870; I recollect we had a good deal of ian“ with them in re- 


gard to the Norway; we wern’t to have any Norway, but we did 


have lots of it. 


Q. Will you look at this bill, or statement of amount, and see if 
it is in your handwriting ? 


(Produces books.) 
A. Yes, sir. 
943 Q. Is that a statement of the first shipment ? 
That is a statement of just what I gave testimony here, 
figures and all, made at the time. 
Statement referred to marked Exhibit No. 1 for identification. 


Q. I mean, generally, if you saw ‘the lumber thatecame from the. 
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Q. To whom was that delivered; that is your statement to Oliver 
& Robinson, I presume ? 

A. I don’t know whether it was delivered to Oliver & Robinson ; 
but it is a statement for that firm. 

@. At the time you transferred the mortgage to Hunt & Eschle- 
man as testified by vou, what amount was due on the mortgage; 
what principal was due on the mortgage ? } 

Objected to by Mr. Burton as immaterial. 


A. = 053.42. 

Q. About the first of January, 1868, you say there was thirteen 
dioudand dollars due? 

A. Settlement was made at thirteen thousand dollars. 

Then all that was paid was paid through these shipments of 
luntber? 

A. All that was paid was paid through these shipments of lum- 
ber; well, more directly, there was three thousand dollars paid by 
Oliver & Robinson’s notes, and Oliver & Robinson’s notes were 

paid by the shipments of lumber. 
944 Q. Did you see the bills of lading for this lumber’? 

| A. I presume I did, but I don’t know anything about it 
now; I have no recollection of it. 

@. Can you identify those as these bills of lading of the Rich- 
mond’s cargo? 

Presents bills to witness. 


A. I cannot identify them as being the bill of lading of that boat 
at that time in anyway, only that there is-an inspection bill at- 
tached to them for the amount of lumber we received at those dates 
from that cargo. 

Q. They tally ? 

A. They tally ; they were received the 15th; but as to remeinber- 
ing [whether] that identical piece of paper was there in our office, 
I cannot recollect anything about it. 

. But they do agree 

A. They do agree “and the bills of lading are made out to us: 


the total number of ot of this schooner Richmond on the bill of 


lading does not tally with the amount of lumber we received, but 
the inspection bil that is attached to it as being inspected to us does 
tally. 

Q. What is the difference ? 

A. This bill calls for 180,000 feet of lumber; what we received 

was 82,000. 
945 @. There is a balance to C. Haines & Co.? 
A. Yes, sir; those two together agree. 

Bill dated August 4th, 1868, marked Exhibit 2 for identification. 

Another bill dated August 4th, marked Exhibit 3 for identifica- 
tion. 

Q. Can you identify that bill of lading in connecttion with the 
statement of the amount shipped? 


aan. 


Set ote, ge | 
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Presents bill to witness, bearing the same date. 


A. This bill of lading calls for eighty-two thousand feet of lum- 
ber, more or less, to be ship yped to us October 7th and October 16th, 
which would be about the time it would take to get it and get un- 
loaded; we have them credited with that amount. 

@. By that same steamer? 

A. By that same vessel. 

@. Do you ktiow the signature of A. J. Rice; do you know whether 
he is the master? 

| — not tell you anything about that. 

Q. I show you two bills (presents two bills); do you identify those 
two—that is, the Rio Grande ? 7 

A. That don’t seem to be consigned to us by that bill. 
946 @. That is the eighty thousand feet ? 
A. That is consigned to C. Haines & Co.; that cargo is; but 
we did receive a cargo of lumber. 
(). There are two bills there ? 

A. They are both consigned to C. Haines & Co.; one calls for full 
cargo, the other calls for deck load. 

Q. W hich did you get? 

A. That I cannot answer; we got 54,109 feet; that is all we got 
from Oliver & Robinson. 

Q. The balance of that cargo did you get from Haines? 
A. We got part of the balance of that cargo from C. Haines & Co. 


Mr. DurFIELD: That 1s all, I think. 


Recross-examination by Mr. Burton: 
@. Why do you say that a settlement was made at thirteen thou- 


). 
sand dollars on the first of January instead of stating you found a 
certain amount due on that date? 
A. Well, I don’t know asit would make any difference which way 
I said it; it says so here; thatis all; it says we settled at that date 
and agreed upon that amount; we had some contracts with 
947 them, and partially unfulfilled, and they were estimating on 
those contracts, and Mr. Oliver was here, and we mutually 
agree d that that was the amount. 
(). I noticed you said that very carefully in reference to Mr. Duf- 


field’s question what was due on that debt; I didn’t know but what 


you had some reason ? 
A. No, I should say there was more than that due. I believe we 


thought it ought to be a little more,and Mr. Oliver thought it ought 
to be a little less, and both of us were concili: atory, and I know we 
agreed upon that amount. 


Mr. Burvon: That is all. 
ALFRED HAINES 


948 Lee R. SANBORN, being duly sworn and examined by Mr. 


DUFFIELD, testified as follows: 


Q. Where do live and what is your age and occupation? 
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A. I live at Sanborn, Niagara county; forty-nine years old; oc- 
cupation is Jumbering to some extent; that is part of my business. 

@. Do you know the parties to this suit? 

A. [am acquainted with them; yes, sir. 

Q. Do you know the property in Michigan known as the Devil 
river property, formerly belonging to Mr. Oliver? 

A. I do in part; I never have been over all the lands. 

(. Have you been at the mouth of the river? 

A. Yes, sir. 

(. Done ee ‘ss up there ? 

“ Yes, $1 

- How ae ? 

ry Since the + spring of 1875. 

@. What have you been doing there? 

A. I have been manufacturing lumbe1 

(J. Lumber cut from logs coming down that stream? 

A. Yes, S11 
®. What is the quality of the lumber up there, bordering the 


« 7 


stream ? 
O49 A. Well, the lumber that we have been manufacturing has 
run very poor, as a whole. | 
(). What has been the matter with it; what has been the defects? 
A. Well, it has run less than two per cent. [for] uppers, white 
pine; I don’t think we have had the best of the logs, however, or 


tim ber. 

Q. Have you seen the other lumber beside what you have got 
that came down the stream ? 

A. I have seen some of it; yes, sir. 2 

(). My question was directed in reference to the general quality 
of that timber there? 

A. It is not first-class. 

A good deal of Norway there. 

A. Considerable, yes, sir. 

(. What is the capacity of that river, Mr. Sanborn? 

A. Well, it isa very small stream; in 1874 we succeeded in 
driving a little over four million; between four and five million. | 

Q. Is that the best that has been done there since you have been 
there ? 

A. It is; yes, sir. 

950 @. Other seasons it went about what figure ? 

A. Well, there has been seasons since, perhaps, there might 
have been, by extraordinary effort, that amount got down, but it is very 
dificult; one difficulty 1s, there h: as been no boom: Age until recently 
so that there could be any advant age taken of the flood. 

@. You mean boomage 

A. Not sufficient “on hen I built the first boom that would hold 
a million feet, and after the flood in the spring it is very difficult to 
get the logs down. 

Q. What, in your Judgment, is the outside limit to the capacity of 
the river; [ mean ordinarily; [don’t mean any exceptional season, 
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but the average; you say you got down four million; what would 
you say the capacity of the river was? 

A. Well, I think by proper effort that that amount might be got 
down ordinarily, or by extra effort at least. 

(). Not to exceed that ? 

A. I should think not. 

Q. Have you seen the store that is up there? 

A. I have; yes, sir. 

Q.. Will you give us a description of it, how much of a store it is? 

A. If Iam allowed to use a little reminder; Mr. Cunning- 
95] ham wrote me asking me to give him the dimension of the 
store, and I made a little sketch of it, of the size. and sent it 

to him, and he has just handed it to me. 

Q. You may testify partly from that? 

A. The upright is 20 x 26, the uprights; there are several wings 
or additions. | 

@: Is this exterior measurement or interior? 

A. Exterior, 20x26, one story high; this room in which the store 
was was eight feet eight inches in height; then there is a wing on 
the south, 14x26, 10 feet under eaves of the building; then there 
is a wing on the other side, the north wing, that is 12x26; six feet 
high; about ten feet where it joins onto the eaves. 

(). On the outside? 

A. Yes, sir; then there is a little building on the west. an office 
like, 14x14, ten feet high on the outside; there is a cellar under 
the upright, and at the time I made this sketch, July third, 1880, 
there was two feet of water in the cellar; it is seldom occupied now. 

Q. Stocked with a general merchandise, such as is used for log- 
ging camps, used in that business; how much would that store 
hold ? 

952 Objected to by Mr. Burton, unless Mr. Sanborn shows that 
‘he has some acquaintance with that kind of merchandise. 
' Mr. Durrietp: He is a Jumberman and has cut up logs. 

Mr. Burton: But he may never have had any acquaintance with 
merchandise. 

A. Well, I don’t think I could form a correct judgment. We 
kept our supplies and a certain class of goods, but it would be very 
difficult for me to form a correct judgment from the experience | 
have had as to what the building would hold of dry goods and 
eroceries. 

(). In reference to the drive of logs along this river, state whether 


there are any difficulties; whether they affect the cost of driving 


the logs ? 


Objected to by Mr. Burton as immaterial. 

A. There are several dams; the stream is crooked ; it is quite ex- 
tensive; we found it so to get our logs down. | 

Q. Something was said about shutting the mill down or making 
it necessary to call on the hands from the mill to go up the stream ; 
what is there about that? 
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| A. That grows out of the fact that there has not been suffi- 

953 cient—in part at least—not sufficient boomage to get down 

a supply of logs for the season ; that is, no place to put the 

logs, and when they had exhausted what was on hand the vy have 

had to shut the mill down and get down more, unless they hada 
large force upon the river. | 


Mr. Ouiver: You couldn’t take advantage of the spring river 
floods, because it would fill the river up? 
A. Because there was no boomage. 


Q. By Mr. DurrieLp (resuming): Unless they had a large force on 
the river. Do you mean a larger force: than would be economical 
to have on h: nd all the time? 

A. Yes, sir; it would cost more than our profits if we kept that 
force on, so we » shut down the mill and used the h: inds; but we en- 
larged our boom to get down what we could in the spring. 

Q. Have you considered at all, Mr. Sanborn, the question of the 
rental value of those premises ? 

A. l hardly think that I could give; since we have been there ] 
should not consider it of very much value. 

@. You have been there since 1874? 

A. 1873. 

(). W ere they of any more value before that ? 

A. ‘Well, that I don’t know. 
954 (). Excep yt, of course, the mill; the difference in the mill 
capacity ? 

A. I suppose that don’t refer to—— 

(. Refe rring to the site ? 

A. The site for mill business ? ery: 

Q. To as site and everything except the mill, the building, the 
black smith shop, and stores, and all those things. 

A. Well, I don’t think that I could give a correct estimate with- 
out more thought on the matter, and then it would be very diffi- 
cult. 


@. Could you give an estimate of the value—rental value—of 


the premises with the mill, such as it was before it was burned ? 


A. Well, from my knowlege of the — [ think the capacity of 


their old mill was altogether too large for the stream; that it was 
always up-hill business with them to make any success out of it. 
Where a mill lays still for logs it runs away with the profits very 


fast. I am not prepared to make an estimate of that kind. 


Cross-examination by Mr. Burton: 
Q. You went there immediately after the old mill burned ? 
955 A. It burned the fall before I went there, as I under- 
stand. 
Q. When was it that you went there? 
A. I went there in the spring of 1873. 
Q. I believe that you have already testified that when you went 
there there was several millions of logs? cee 
A. They estimated to me that there was about nine millions. 


— 


GARRETT B. HUN AL. YS. 


‘T ET 


DAVID D. OLIVER. 


That was what it was stated. That is about all I think it was. It 
wasn’t put in our contract. It said there — “a quantity of logs,’ 
but verbally I was informed it was about nine million. 

Q. I believe you stated when you came to saw there you found 
there was about seven million ? 

A. Well, I haven’t got anything with me. I think there wasn’t 
to exceed about that. 

Q. Then there was somewhere between perhaps seven and eight 
million ? 

A. I think not to exceed seven; it might be a little less. 

(). ‘Those were all cut ? : 

A. My papers are up West that I should have referred to. I 
thought possibly when I got the notice you might want.them, and 
I couldn’t find anything at home that gives me the amount of lum- 

ber.cut. I think it is all up there. 
956 Q. Those were all in the form of logs? 
A. Yes, si1 

@. You built a saw-mill there and have been getting lumber ever 
since? 

A. Yes, sir; more or less. 

(). You cut some for Mr. Fowler? 

A. Yes, sir; some. 

Q. And some of your own logs you got from Mr. Fowler? 

A. Some from him and some from other parties. 

Q. And what you cut you think was rather poorer than average 
quality in that region ? 

A. I am inclined to think from what I hear that they had a little 
better class of timber, some of them at least, than he had. 

By Mr. Durrietp: From what you heard? 

A. From the testimony of Mr. Haines here. I never have seen 
anything since we have been up there that would make any such 
percentage. 

Mr. DurrieLtp: Take an objection, Mr. stenographer, to the testi- 
mony of anything that he hears 


Q. By Mr. Burton (resuming): You are pretty well acquainted 
with timber—timber land? 
Yo7 A. Well, my experience has not been in the pine woods, 
except what we have done up there; all hard wood here in 
this State. 

Q. If you should learn that certain sections up there would aver- 
age timber that would measure twelve hundred feet to the tree, in 
your judgment, would that be a good quality of timber or poor 
quality ? 

A. That would depend altogether upon circumstances. Some of 
these largest logs we have hi id have been quite shaky; but I never 
have seen anything of that; we never have had any logs where it 
woul ! indicate—— 

Q. I didn’t ask you what you have been ; but if a person should 
tell tea that a section of that land would average that amount to 
the tree would you consider that good timber or not? 
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A. I don’t know that that would indicate necessarily the quantity, 
and I dont think I would be competent to Judge as to that. 
By Mr. Durrieip (resuming): Have you a statement of the 
amount that you sawed ? | ! 
A. I haven’t with me. 
@. Can you get it? 


958 A. I think that I can. I think I can get a statement in 
the city. 
(. You did make up a statement pretty carefully ? 
A. I made up a statement ; I think t he statement was made in t he 


fall of 1874; that P1Ves a atement of all we had sawed and the 
number “a logs that were left: " they were counted. 

@. I wish, if you could, tl vat vou would get that for us? 

A. I will try todo so. I think one statement of it is in the city 
now; in a law office in the city. 

Mr. Burton resuming: How many seasons have you cut timber 
there? 

A. Well, we have cut more or less every season; built the mill in 
1873, cut about a million five hundred thousand that season, and 
have cut more or less ever since; but never, except one year, have 
run the mill to the full capacity ; that was 1874. : 

Do you know whether the timber you have cut has been from 
new-cut land, land that never had been cut over at all; or whether 
it has been cut from land out of which the best timber has been se- 
lected or not ? . 

A. A part of it; timber that we bought of Mr. Miner, of Alpena 

that is, on 16, not on this land. 
Joo - [ don’t care for anything outside of Oliver’s land. 
The timber cut on this land, I don’t know whether there 
had ever 8 n any selected out of it or not; I don’t know; I know 
as to the other, because I went over it. 

M That was not selected ? 

A. We went in there where it had never been selec ted. 

). Now, is not the river growing worse every year 

A. Well, we thought it was better shape last year. 

Q. Well, last year was a very wet season ? 

A. Well, not very; we couldn’t get them down; went to very 
great expense ; it was pretty ; y dry up there. 

Q. Isn’t the stream gradually going away as the timber is cut off 
the upper portion of it? 

A. Well, | am not able to tell as to that fact. [ think there is as 
much water, perhaps, as there was when we went there; how it may 
have been previous to that I don’t know. I think the stream widens; 
perhaps the channel is not as good season to season, running through 
the sand, perhaps widens it and spreads it over the soil more. 

By Mr. Durrietp: (Resuming.) This Miner land, you say, had 
not been cut over ? 

A. No, sIr. 3 
960 @. What-was the character of that timber ? 
Well, it was very similar, except that we had a little 
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larger class of logs, but the percentage was small—the uppers. Some 
of our best logs were shaky that we supposed we would get uppers 
out of. : | 

(). | suppose the general character of the pine On the river is alike, 
is it not? | 

A. I should presume so, never having worked in pine timber pre- 
vious to this; I don’t claim to know. 

Mr: Durrietp: That will be all until Mr. Sanborn procures the 
statement. : 


961 Morrison W. Evans, duly sworn, examined by Mr. Duf- 
field, testified as follows: 

@. What is you business, and were do you reside? 
A. I am not engaged in any particular business now; my former 
business was mere and furniture 
). Lumber a little; bought lumber ? 
A. Lumber some; yes, sir. 
). In the fall of 1868 did you have a contraet with Robinson, C. 
Haines and Co. for the purchase of a quantity of lumber? 

A. I did. 

(). How much was the lumber? 

A. I think the contract called for a million feet. 

(. How was that paid; how did you pay it; did they draw on 
you; did you pay in stated instalments’? 


Objected to by Mr. BurToN as immaterial. 


A. I paid in instalments; I paid a portion of it a short time after 
a contract, I think. 
@. Do vou know whether drafts were drawn on you in favor of 
Oliver & Robinson ? | 
A. I am not certain about that. 
Were there drafts drawn on you ? 
962 A. I think there were a few small drafts drawn on me; | 
can’t state amount now. 
). Have you got it here? 
A. I havn't the draft s; I have got some receipts. 
? Do they specify the drafts ? 
A. One of my accounting specify drafts, acceptances, where I ac- 
counted any, making up the amount of them. 
(. Do they say in whose favor the drafts were drawn? 
A. No, si 
®. You are unable to say whether they are in favor of the credit- 
ors of Oliver « Robinson or not? 
A. No, sir; I don’t know. 
(). This lumber was bought in the fall of 1868—the contract was 
made? 
A. Fee, mr. 
Q. Did you expect to get it shipped to you that fall? 
A. No, sir. 
@. What was to be done with it? 
A. It was to be shipped to me in the spring. 
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@. Do you know bow much you got? 
A. I know how much | paid for: I sold out before I took— 
963 fully completed receiving it; I sold out my lumber to other 
parties, and they received the lumber. | 
Q. You _— fora million feet, did you? 

A. Yes, sir. 

Q. Did it come on in the succeeding spring ? 
A. It came probably the sue ceeding spring ; yes, sir. 

Q. Now, you made a trip to the Ossineke in the summer or fall of 
1868, did you not? 

A. [ think it is the summer of 1868. 

Q. You went there—-I think you have already testified—you went 
there in reference to purchasing ? 

A. Ostensibly for that purpose ; yes, sir. 

@. Did you look into the personal property there—look over it? 

A. Not to any great extent I didn’t; my attention was more 
called to timber. | 

@. Did you form any idea of the value of the personal property 
at that time? 

A. I could not state. 

Q. I believe you stated you concluded not to purchase ? 

A. I concluded not to take an interest in it. 
@. What were you to pay for this million feet ? 

A. I was to pay 
64 Objected to by Mr. Burton as immaterial. 


» 


A. I was to nay ten dollars. 

@. Ten dollars, mill run ? 

A. Yes, sir; and all the lumber after it came to me. The luin- 
ber was misrepresented to me in the purchase, and I had some 
words about it, but I sold out my interest. 

Q. The lumber that came there didn’t come up to the representa- 
tions ? 

A. It didn’t come up te the representations; it hardly held out 
common lumber; they said it would overrun common lumber ; 
that is, the price for the lumber would make it: more than common, 
but when we received it it didn’t hold out. I saw several inspec- 
tions of it. 

Q. By Mr. Burton: Where was that price paid—the price here 
or the price there—ten dollars? 

A. The price there. 

By Mr. Durrtetp, resuming: Who had those inspections? 

A. I think Mr. Cunningham and Mr. Haines. I think J] might 
have had one or two of them; whether I got them or not I am un- 
able to say. 

By Mr. Burton: Thatisall. I don’t care to cross-examine. The 
signature of Mr. Evans to the testimony is waived by stipulation of 
counsel. 


Proceedings here adjourned. 


965 Proceedings 2 p. m. 


L. R. SANBORN appears with statement as stipulated at the end of 


his examination, and is further examined by Mr. DurFIELp : 


(). Have you procured the statement referred to? 

A: Yes, sir. 

Q. Will you produce it? 

A. This is the statement; this is a copy I sent at the close of the 
season [of] 1874, showing the amount of the lumber sawed, and the 
amount shipped, sold, and probable amount on the dock December 
Ist, 1874; also the number of logs not sawed and the estimate num- 
ber of feet. In one sense of the word the whole of this was an esti- 
mate. 


Mr. Burton objected to the entire statement as immaterial. 


vet it, was it? 


(). It was as near accurate as you were able to g 


A. Yes, sir. 
@. And substantially as correct? 
A. Substantially correct ; yes, sir. 
(). This you say is a copy ? 
A. Yes, sir; that is a copy I sent to one member of the 
966 firm [of ] Cunningham, Haines & Co. 
Q. You desire to keep this paper, do you ? 
A. I would desire to return it. 


By Mr. Durrietp: I offer this in evidence, requesting the commis- 
sioner to make a copy of this paper and certify toit, and return the 
original to Mr. Sanborn. 


Objected to by Mr. Burton as immaterial, and also for the reason 
that this appears to be a copy, and by the testimony of the witness 
the original appears to be in the hands of some one of the defend- 
ants. 


By Mr. Durrrertbd: Does this belong to Mr. C. Haines? 
A. Yes, sir; I presume it does. : 
(): Is that the one you delivered to him? 

A. Yes, sir; sent to him; he was one of the members of the firm. 

Q. Then it is not a copy; you better let us have this? 

A. Well, I don’t know but you could have it; I saw this at Mr. 
Potter’s office last winter some time; I saw that statement there; 
that was the reason I thought I knew where I could get it, but J 
didn’t find it; Mr. Cunningham found it and brought it here; I sup- 
pose it is Mr. Haines’; that is my best judgment as to the. mat- 

ter. | 
967 Q. If you have a copy of it, it will be better to have the 
original go on file? 

A. I have the statement. 

@. After looking at that can you refresh your memory so as to 
state the amount you sawed ? 

A. Well, the amount falls short of this a little; the total number 
of logs [is] 3,594 logs, notsawed ; we made an estimate of 190 feet 
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to the log, which, come to saw it, didn’t hold out, so that it is less 
than this estimate. 
Q. But I ask you, after looking at that, whether you could state 


the amount that you sawed, using that to refresh your recollection ? 


A. I can’t exactly; but it is somewhere in the neighborhood of 


6,500,000 ; somewhere; not a great way from that. 

Q. By not a great way you mean what? 

A. I mean that it does not exceed—I think it does not exceed 
6,500,000 ; tliis would make that about 6,700,000. 

. By Mr. Burton: That was sawed in the year 1874! 

Q. By Mr. Burton: That \ wed in the year 1874? 

A. This was sawed afterwards; in 1874 and 1875; we counted 
the logs that were in the river. : 

@. By Mr. Durrie_p (resuming): You were there in 1873 and 

1874? } 


968 A. Yes, sir; we sawed most of the stuff then; we esti- 


mated that there was about that amount. 

@. What,in your judgment, was the value of the stumpage in 
the years 1875 and ’74 on these lands? 

A. We paid about two dollars after this; a year or two, I think ; 
never to exceed two dollars for any, and Norway not as much as 
that. | 

(. Well, what would you say was a fair price for pine stumpage 
In 1873 and “74? 

A. Well, I am not clear that I had any knowledge as to the price 
in those two years, as I bought none in those two years. 

Q. It is not necessary that you should buy if you knew about the 
lue of it? 

A. Well, they were selling white pine | for] about two dollars. 

@. And Norway what? 

A. Norway from one dollar to one dollar and a half. 

By Mr. Durrretp: I think that is all, Mr. Burton. 
Cross-examination by Mr. burton: 

©. Who made this estimate, Mr. Sanborn ? 

A. That was made by my son and myself together; the boys 

counted the logs. That is my son’s writing; all except this: 

Shows on the paper. 

(. Did you inspect the logs to know there were that many 
960 there, or not ? | 
A. Not myself personally; I didn’t count them. 

@. Your knowledge of this is mainly derived from your son ? 

A. Yes, sir; I was on the ground, but I didn’t do the counting. 

Q. As to this amount sawed, where did you j obtain] knowledge of 
that ? : 

A. I got it in part by measurement, and part of it 1s scaled off the 
logs and the estimate of the lumber on the docks. Our estimates 
came out very close oii the measurements. 

Q. This amount sawed—you gained that information from what 
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your bookkeepérs told you ; it is not from your own personal meas- 2 
urements ? e 


A. No, sIr, : 
Q. Do you mean that all the pine lands, all the white pine, sold 3 
at two dollars a thousand ? a 
A. I don’t mean to say so, because I have no knowledge of the | 


fact. 
Q. -The white pine you bought was at that rate? 
A. Yes, sir; I think we never paid to exceed that at all for white 
pine; I think not. 
(). It would make some difference as to where it was ? 
A. Yes, sir; 1t makes a difference as to the quality, too. 
. Better quality of pine would be worth more? 
JO A. I presume so. 
@. Do you know the land that has been lately cut over by : 
Aleer & Co. there? = 
A. Iam not familar with it; no, sir; I never really lived there ; 
I go up in the summer, but I have never been in the woods; I am 
not a woodsman. 


4S lee BORSA ACNE E  a  CET 


Redirect examination by Mr. DUFFIELD: 


©. What son was that? 
A. William. 
Who Was the book ke ‘eC pe I 


A. Well, William is the es | presume he made these ; 


he may not have done all the work; James, I presume, did some 


counting, &e., of the logs. 

By Mr. Durrie.tp: That is all. 

Signature to the testimony of Mr. Sanborn waived by stipula- 
tion. 


971 Lucius D. WINCHESTER, duly sworn, examined by Mr. 
DUFFIELD, testified as follows: 
(Q. What is your name, age, and occupation, Mr. Winchester ? ti 
A. My name is Lucius D. Winchester; I am 64 years of age, and ei 
I am an accountant. if 
(. Do you know David D. Oliver? 1 
A. Well, I used.to know him. I saw his name frequently, but | 
never was introduced to him. 
GO Jou wee to see him at Ossineke? 
A. Yes, sir; I saw him at Ossine be 
@. Were you in business there at any time at Ossineke? 
A. I was in the employ of Cunningham, Robinson, Haines & Co 
(). In what capacity? : 
A. I was there as book-keeper. : 
Q. When did you go up there ? | 1 
A. I went up there in the month of April. } 
(. What year? i 
1869. | Ht 
And as their book-keeper you h: ud charge of what duties— Wy 
a. were your duties? } 
‘i 
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A. I had charge of the books, book accounts—accounts between 

the firm and the employees. Sort of oversight over the store—there 
was a store connected with the establishment. 
972 @. Did you keep track of the shipments bought? 

A. Yes, sir; I kept track of the shipments according to the 
directions of Mr. Robinson. 

(). Now will you look over these papers, which purport to be bills 
of lading, and state whether any of them are in your handwriting ? 

A. Number one is not—that was made before I arrived there. 

Q. What is that? 

A. Dated April 29th, 1869, schooner Nightingale. 

Q. Did you have any knowledge of the facts stated in this bill of 
lading ? 

A. No, sir; nothing at all. 

(). Now goon with the other? 

A. I have another one here, number two, that I made out. 

Q. Just run them through and see what you made out. 

A. Number 2, 9, 3, 4, 5, 6, 7, 8, 9, 10, 11,12, 18,14, 15,16. 17 was 
not made out by me. 

Q. Is it endorsed by you? 

A. No, sir; it is not endorsed by me. At least I don’t think it is. 
18 is not mine. 

That is endorsed by you, 1s it not? 

A. No, sir; I think not. 19 is not mine. I ean tell you 

973 why I know. I was away at the time on a visit home. 
Number 20 is mine, and 21 and 22. That is all of 1869. 

d. Those numbers appear to run consecutively ? 

A. Yes, sir. 

J. Will you explain that, why they do? 

A. Well, I don’t know any pe articular reason, only in bills of lading 
[ had been accustomed to make elsewhere I alw: ays numbered them. 

@. And you did number these consecutively in order to keep 
track of shipments, I suppose ? 

A. Yes, sir. 

Q. Now, in 1869, from the time you came there until the close of 
navigation were ine re any other shipments of lumber, except those 
specified in these 22 2 bills of f lading? 

A. No, sir; there’could not be any without my knowledge; it was 
my business when I was there to make out all bills. 

Q. Numbers 17, 18, and 19 cover a period beginning with Sep- 
tember 24 and ending September 28; during that time you think 
you were not there ? 

A. I left there the 25th September to go home on a visit. 

Q. When did you get back ? 

A. I returned about the 21st of October; it was quite stormy 

weather, I recollect. 
074 Q. W ould you know George Robinson’s handwriting ? 

A. It is so long a time since I have been familiar with his 
handwriting that I would not like to swear to it, but there was no 
one else there to make out bills of lading. 

Q. While you were gone? 
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A. While I was gone, excepting him; there was a man; I have 
forgotten his name, now; the one that was left in charge when I 


came away—Mr. Lewis; that is the name; but then I should know 


his handwriting; his writing was quite different from Robinson’s. 
Q. Now, I show you what purport to be bills of landing for the 


year 1870? 


A. Yes, sll 

Q. If you will run through those and see about them ? 

A. No. one appears to be endorsed by me 4th of May; No. 2 I 
could not state certainly; it looks like my writing, the inside part 
of it, the name of the ¢ captain, but the name of the vessel is not my 
writing. 

(). How is the endorsement ? 

A. That is in mine. 3 
Q. The name of.the captain, you think, looks like yours? 

A. It looks like my writing; number 95 is mine, and. num- 

975 bers 4, 5, 6; vou see that is the same vessel; the name writ- 

ten gene numbers 7, 8, 9, 10, 11, 12, 18, 14, 15, 16, 17, 
1, 19, 20. Zt. 22. 25, 24. 25. 26 are mine. 
9. Those are numbe red consecutively like those of 1869? 
A. Yes, sir. 
2. Is it for the same purpose? : 
A. Yes, sir; for the same purpose; just to keep track of them. 

@. Do those represent all the shipments of lumber from there 
during the year? 

A. All I was aware of. 

Q. Were you away in 1870? 

A. No, sir; not at all. I left there in the month of November; I 
left on the last boat that came down. 

Q. In your judgment would it be probable there should be any 
shipme nts that you would not know anything about ? 

A. There could not be I think without my knowledge, because I 
was never absent at all after returning in October until I left in the 
next et ember. 

Q. The fact that the neasene rs run consecutively is evidence that 


3 


i: were no intermediate cargoes * 
A. Well, I sonia think so. 

N76 (. You got there in April, 1869? 
A. Yes, sir; April 50th. 

Q. During that time do you remember upon what books the ac- 
counts of the new firm were kept? Did the new firm open new 
books or continue with the old books? 

A. For a time they kept on the old books, till Mr. Ranney came 
on, and then we opened a new set of books. 

Q. Old books for whom? Oliver & Robinson, you mean? 

A. I don’t remember distinctly, but I know that the books that 
were started then when I got there were laid aside, and new books 
started by Mr. Ranney. 

Q. Do you know whether any debts of Robinson & Oliver were 
paid by the concern to the men about there? 

A. That is something I can’t recollect. 
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Q. I mean to the men about the place—I mean back-time or any- 
thing of that kind? 

- I can’t state about that; but I think not. 

. What I mean is if you settled, say, with John Smith, for his 
pay, for his time—whether you don’t know that in certain instances 
they paid him what was due him, not only what was due him from 

the new firm, but what was due him from Robinson & Oliver? 
oi = I could not state positively. | 
. Do you know about the amount of the old logs that were 
brought over from the fall of 1869? 

A. No, sir; I never kept a memorandum; there was no entries 
on the books that I remember of of anything of that kind. 

Q. You didn’t ‘tend to any of the outside business ? 

A. No, sir; I didn’t tend to much of anything excepting what was 
relating to the store and delivering goods to the men and charging 
them and keeping the men’s time and seeing that their accounts 
were kept ie | | 

©. Were you there when Mr. Ranney took an inventory? 

A. Yes, Sil r: I assisted him. 

. You assisted him making that inventory ? 

A. Yes, sir. 

J. About what time was that, Mr. Winchester ? 

A. Well, that was within two or three weeks after I first went 
oe | 

That would bring it in April or May 

x That would be along In May. 

Q. Do you remember when the mill started up in the summer 
season of 1869? 

A. I can’t recollect; ] know it was when I got there; it 

978 was just commenced thawing, and although there were con- 

siderable snow on the ground I heard them speaking some of 
having the logs down that h: id been vot out. 

@. You Don’t know how long after you got there they started ? 

A. No; but I should think it was probably no longer than a 
month or six weeks; I know as soon as they got the logs down they 
went to work. | | 

(). Do you remember a gang being put in the mill? 

A. | remember when that was put in. 

(). Can you give us an idea when that was? 


A. No; I could not; it was in 1869; the first season that I was_ 


there. 
@. How long after you came there? 

They were preparing the mill for it when I got there, and it 
was when Mr. Ranney was there; I can recollect that, I shoul | think ; 
if D4 os the month of [ May Or the forepart of June. 

®. That the gang came’ 

A. Th at the gang was put in operation. 

By Mr. Durrieip: I will offer the bills of lading for identification 
when Mr. Burton finishes the cross-examination. 


s abe ee ene aoe ranted ie i itr. 
So» a hay oie eats ge . 
Bt | CRESS Soka et Bera 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. $30 


979  Cross-examination by Mr. Burton: 


@. Whose pencil memorandum is that on these bills of lading ? t 
A. That I don’t know, sir. | \ 


(). On the back of each one? i 
A. But that I should think that was done here in Buffalo. 4 
(). Been done since you had any knowledge of it? 4 
' A. The lumber was not measured up there; the pieces were 2 
is counted and put on a board and measured down here, so I always 
é understood ; of course I had no positive knowledge myself. 
r — Q. You didn’t know anything about the quantity contained in 
any of these bills? 
\ A. No, sir; excepting the number of pieces that were given. 
’ @. That is not always contained in here? 
A. J think the number of pieces are mentioned as a general thing. 
f Q. Who gave you the information as to the contents to be put in 
i here? : . 
é A. Sometimes Mr. Robinson himself and sometimes the foreman 
4 at the mill: John Dale, I think, was the foreman then. 
. Some of these here are double; what does that mean? There 
e is one of October 7th. 
; JOU A. I could not say. 
@. Apparantly duplicates; do you know how that was? 
,. A. I think they were aiways made in duplicates, sometimes made 
; in triplicates. 
ne Mr. Duftheld offered in evidence the bills of lading referred to, 
those referring to the year 1869, marked Exhibts 5 to 22, inclusive. 
The statement referred to by Mr. Sanborn and presented by him 
was marked Exhibit 4 for identification. 
The bills of lading referring to the year 1870 marked Exhibits 
23 to. 47, inclusive, being all the bills except number 2. 
98] Canvin Hatnes, duly affirmed and examined by Mr. Dur- 
° FIELD, testified as follows : 
Q. What is your age, name, and where do you reside ? 
A. Lockport; age, 58; name, Calvin Haines. 
(Q. Were you a member of the firm of Cunningham, Robinson, 
Haines & Co.? 
; A. I was; yes, sir. | 
_~Q. You were also acquainted with the firm of Oliver & Robinson f 
who preceded them at Devil river? t 
~ A. Yes, sir. 
} Q. During the interregnum between Oliver & Robinson and Cun- | 
+ ningham, Robinson, Haines & Co. did you and George J. Robinson : 


i 


~ have transactions ? 

A. Yes, sir. 3 

(. Now state, in the first place, Mr. Haines, whether Robinson & 
©. Haines & Co., or C. Haines & Co., to your knowledge, paid any 
debts of Oliver & Robinson ? 

A. Yes, sir. 
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@. Are you. able to specify any debts so paid ; particularize them, 
I mean ? 
A. There is one note November 10th, 1868? of about nine hun- 
dred and some odd dollars. (Witness refers to memorandum.) 
$953.48. 
982 Q. Any interest on that? 
A. Interest 24 days, $4.46. 
Q. Any others? | 
A. Then there is another one we paid on the 12th of November, 
1868, $653.32, and interest 24 days, same as the other—$3.08. 
@. Any more? 
A. November 25d,1868, Crane & Waters’ bill in Lockport, $289.25. 
Then we accepted a draft in favor of Tinker, I think—some such 
“name—two thousand dollars. December 9th we paid Crane & 
Waters’ harness bill, Lockport, $129.65. : 
Q. Were these payments entered on your books, C. Haines & Co.'s 
books ? 
A. Yes, sir. 
@. What has become of those books? 
A. Burned. | 
@. When? | | 
A. About 1874, I should think; In the spring of 1874 or 1875. 
I haven’t got the date here. 
Q. Where were they burned or how were they burned ? 
A. In Lockport, in Mr. Ranney’s office. 
(. His office was burned, and they were burned with it? 
983 ae. Yes, sir: thatis, all the old books of C. Haines & Co. 
| @. Will you look at these drafts and state whether they 
were drawn on you, and whether your firm paid them ? 


(Presents twenty-two drafts to witness.) 


‘ A. Yes, sir. 

@. December 11th—— 

Mr. Burton objected to any consideration of those drafts, or to 
their being introduced in evidence, as immaterial and irrelevant, 
and for the further reason, that the plaintiff is in no way connected 
with them by any evidence heretofore offered. They are drawn by 
one of the defendants on other of the defendants, or drawn by one 
of the defendants and accepted by other of the defendants, and never 
brought home to the knowledge of the defendant, or in any way 


recognized by him; that there is no evidence that he ever knew of 
them. 
Mr. Durrie.p: | state, in offering the proof, that I expect to con- 
nect them with debts of the complainant, or of Oliver & Robinson - } 


Q. By Mr. DurFrecp (resuming): December 11th, favor of Frede 
ick Lincoln, $78.10; December 22nd, favor of George B. Melville, 
$178.65; December 21st, on account of labor by James Me- 

984. Donald, $81.57; December 11th, on account of labor by John 
Kempt, $40; December 11th, labor by McLean, $50; De- 
cember 11th, labor by John Watson, $50.00; December 11th, date 
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on stamp on bill, on account of labor by R. Wright, $30; January 
7th, 1869, favor of George B. Melville, $214.11; December 11th, 
1868, labor by John Bunko, $43.94; December 12th, T. E. Crowley, 
$42.44; December 11th, on account of labor, favor of George J. Rob- 
inson, $40; December 26th, on account of labor Edward Price, 
$75.13; December 26th, on account of labor by James Sherritt, 


$100.00 ; January 6th, on — of labor by John Coots, $53.92; 


November 23d, 1868, favor of L. W. Tinker, two thousand dollars. 
This two thousand dollars is Fike one you have already specified as 
paid to tinker? 

A. Yes, sir. 

Mr. Durrietp: I next read, January 6th, labor of Warren Craw- 
ford, $17.50; December 238d, labor of F. H. John, $32; December 
second, D. R. Brown & Co., $66; January 5th, pone Barlow & Pot- 


_ ter, $3800.00; December 11th, W. F. L eech, $135.50: December 11th, 


favor of same person, $46.50. That is all. 
@. By Mr. DuFFIELD (resuming): Mr. Haines, did Cunningham 
Robinson, Haines & Co. ever refuse payment of any of Oliver 
985 « Robinson’ s debts ? 


Objected to by Mr. Burton as immaterial. 


A. Except the debts they had in East Saginaw; those were the 
only ones that | remember. 
They refused payment of what is known as the Saginaw debts? 
A. Well, there were some debts that Robinson had there, or par- 
ties claimed that they owed them, about seven thousand dollars that 
was in dispute and never has been paid. | 


(. With that exception did they pay all that was presented of 


Oliver & Robinson ? 

A. Yes, sir; all that was presented to us was paid. 

@. C. Haines & Co. got a good deal of lumber from Oliver & Rob- 
inson, and before that from Oliver, and after that, until the forma- 
tion of Robinson, Haines & Co., vou bought a gvod deal of lumber ? 

A. Several hundred thousand feet from Oliver at different times, 
and from Oliver & Robinson. 

©. Several hundred thousand feet ? 

A. I should judge so. 

@. Didn’t you have a large contract with Oliver ? 

A. We hz id « contract for half a million feet which we have, but 

the other papers are burned up mostly. 
986 Q. Did you see the lumber that came from Cunningham, 
Robinson, Haines & Co. ? 

A. Yes, sir; I had the selling of it entirely. 

Q. Now, did lumber accumulate at Ossineke? 

A. No, sir; not much. 

Q. What was the character of the lumber that came here to Buf- 
falo, whether it was dry or green ? 

A. Generally it was green; soon after being sawed. 

@. Were you up there at Devil river in the fall or summer of 
1868 ¢ 

A. I was, about in August, I think, 1868. 
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(. Did you look the property over ? 

A. Somewhat ; yes, sir. 

Q. Can you state from your examination, thereabout, the amount 
of goods in the store there at that time? 

Objected to by Mr. Burton, as immaterial. 

A. I could not approximate very accurately, but I should say 
from ten to fifteen thousand dollars; I didn’t take the figures and 
haven't ot them. JI mean personal property, I don’t mean real 
estate. 

(). No; I ask you of ae in the store, not including others; the 

goods in the store simply? 
957 A. Well, I should judge there was not over from three to 
five thousand dollars’ worth of goods 1n the store. 

Q. Was there any lumber on hand ? 

A. Very little. | 

Q. What do you méan by very little? 

A. May be a hundred thousand or hundred and fifty. 

®. Did you see the logs? Did you go up the river ? 

‘A. I think I did; yes,sir; went up the river and in the woods 
somewhat. 

(). How is the stream for size as to floating logs? 

A. Small. | 

Q. Did you form any estimate of its capacity ; how many logs 
you could get down in a season; how many could be floated ? 

A. That would depend on the w: ater a good deal. 

(). | mean the aver: ige. 

Objected to by Mr. Burton, unless it appears that Mr. Haines is a 
practical lumberman and has knowledge of that business. 

A. I don’t know the average hardly. 

. You have been a lumberman for a good many years? 

A. Thirty years; yes, sir; ever since I wasa boy. 


988 By Mr. Burton: Cutting and selling lumber ; your busi- 
has i n the yard here? 
ee Yes, si 


(). And ape in the woods? 

A. Not in the woods; no, sir. 

@. By Mr. DuFrrie Lp, spel I show you paper introduced 
by Mr: Sanborn yesterday ; a note at the foot of it addressed to you. 
Do you recollect whether you received that or not from Sanborn ? 


Presents Exhibit 4 to witness. 
A. Yes,sir; [remember this now; it was in answer to an inquiry 
I ha d made in regard to the quantity of logs and lumber, I should 


eS 
“3, 


Thi at he had sawed 
A. An inquiry that [ made to him in regard to the quantity there 
was there at that time. 
Q. In 1875 Sanborn took a contract from your people, didn’t he, 
to saw a certain number of your logs up there? 


1 Petje) 
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A. Yes, sir; I think it was 1873; I haven’t made any dates of 


the time; about that time at least. 
. Now, is that his statement to you; the amount sawed by him 
-and the amount on hand ? : 
989 A. Yes, sir. This is the statement of the amount of lum- 
ber and the quantity of logs not sawed and them on hand. 
@. You remember the paper, do you? 
A. I do now, yes, sir; I have not seen it before for a good many 
years; that I remember now. 


Cross-examination by Mr. Burton: 


@. Mr. Haines, what were you paying George Robinson’s drafts 
on November 23d for; November 27th—this is accepted. 

A. Under some arrangement I had previously made that we 
should pay them, I suppose. 

(. When had you made that arrangement? 

A. I think that arrangement was made about the time we were 
up there, that we should pay certain debts; we were up there in 
August or September; I had been there twice during that sum- 
mer, I think. | 

Q. You arranged with Robinson in August to pay certain of the 
firm debts? 

A. With Robinson & Oliver; certainly should not have paid them 
if we hadn’t been obliged to under some arrangements. There was 

two or three contracts made between Oliver and Robinson & 
990 myself. It would have been a good deal! better for us if we 
hadn’t paid them, I guess. 

Q. The arrangement was made with you personally, Mr. Haines; 
what member of the firm made the arrangement? _ 

A. I think I made it myself when I went up there, by consent of 
my partner, of course. I don’t know that he was up there, | am 
sure. Mr. Ranney had one-third interest with me. 

() Now, these are the drafts drawn on you by George J. Robinson, 
and that. was the agreement with him? 

A. ‘Oliver was not there, I think, at the time; I don’t know: |] 
think not. I don’t think I ever saw Mr. Oliver there when I[ was 
up there. 

©. One of these drafts are charged to the account of George J. 
Robinson and some are charged to Robinson for self and C. Haines 
WwW Co. | 

A. I didn’t say they were drawn by him—lI don’t know—instead 
of Oliver & Robinson. 

Q. In payment of his debts? 

A. Perhaps some arrangement between them; I don’t know; but 
it Was In pursuance of an arrangement that we made up there, that 
Oliver & Robinson must draw, and certain amounts. 

Q. Did you go up there in October? 

A. I was up there twice ; | think I was up.there in October. 

99] Q. Fix the date in reference to what we call the Buffalo 
agreement. There has been a great deal of talk about that. 

That would be pretty definite. 
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A. I think that was the 9th of January. 

@. No, the Buffalo agrcement. | 

A. There was so many agreements it is no wonder if I get con- 
fused. 

Mr. Durrietp: The Buffalo agreement was October 3d, 186S—the 
agreement by which Mr. Cunningham agreed to sell certain prop- 
erty to you and George J. Robinson. 


A. You see Cunningham was the head of that econeern, and I 
lived at Lockport, and I was in one sense of the word a sort of quiet 
partner and one sense was not; but still these contracts I am not so 
familiar with as Mr. Cunningham is I had, of course, general. 
knowledge of everything. 


Q. By Mr. Burton (resuming): Were you at Buffalo at tise time 
the agreement for the sale of some property up there from Cunning- 
ham to you and George Robinson was made ? 

A. I think I was; yes, sir. It was in the fall of 1868, but I 
couldn’t swear [to] the exact. date. 

Q. Was this agreement with Robinson before you made that Buf- 

falo agreement, or was it afterwards ? 
992 A. I am not sure, but I think it was made after. I know 
[ was up in August and I wasup again in the fall. I think 
it was in October. 

(. Was the time when you say the goods in the store were four 
or five thousand dollars either the August or October time ? 

A. I think it was the August time. We were looking over to 
see, trying to find out what there was there. I think so. © 

Q. How much did you look at the lumber there at that time— 
the quantity ? | | 

A. We were down at the mill and at: the dock every day [for] 
several days. I should say there was 150,000—somewhere along 
there. I can’t tell exactly how many feet. 

Q. Did you count the piles ? 

A. I don’t know as I did. 

Q. Or make any estimate as to seeing how much there was? 

A. I don’t know as I did. I don’t know but Mr. Robinson gave 
us an estimate of the whole property on the lst. I don’t know if 
he did. I couldn’t say exactly. : 

Q. Do you know how much the mill was sawing at that time? 

A. I couldn’t tell you that. | 

2. Do you know how much that mill would saw per day ? 

993 A. About from three to five thousand circular saw; a small 

mill at that time ; but I dont know; it is gone out of my mind 

and memory; I presume I knew then, because I looked it over, but 

still, as I say, | am not a practical man in the mill or in the woods : 

my business has been handling lumber after it has been manufac- 
tured. 

Q. Do you remember what the contents of the Buffalo agreement 
were? 

A. Well, I don’t know as I have ever seen it since; I don’t think I 
have. | | 
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Q. One of the provisions were, that unless the property should be 
sold to other parties you should take possession of it within one 
month after the date? 

A. I think other parties had the refusal for a specified time, but 
I don’t remember the time; I don’t know what it is; 1am sure about 
that. 
before you had the property in your hands—for,on November 23d? 

Q. What way were you going to get your money back again? 

A. I don’t know, l am sure; I know there was an arrange- 
994 ment made that we agreed to pay these drafts of Oliver & 
Robinson. : 

@. Did you have any security ‘ 

A. I think we were to have the property on certain conditions ; 
there was some contract made that we were to have t we were to 
be reimbursed if there was a company formed. 


, 


Mr. Ortver: Mr. Haines had the refusal of buying the property 
at a certain price till the third of September. 


Q. Was this under that arrangement; the payment of these drafts 


‘under that refusal ? 


A. I don’t know; they were just as I have told you before; there 
was an arrangement made whereby we were to accept certain drafts 
of Oliver & Robinson; I remember that. 


A. Yes, sir; Oliver was not there, I don’t think; I don’t think I 
saw Oliver there as to the arrangement. 

Q. A portion of that arrangement was, you were to have the 
land? 

A. There was an arrangement whereby we were to have it under 
certain conditi 

@. That was the Buffalo agreement ? 
995 A. I don’t know, sir. There were so many agreements, I 
have not got them in my mind. I lLaven’t had these papers 

at all. | 

@. You had some security against Mr. Oliver ? : 

A. Oh, I think at one time we had ; a good many years before ; 
before anything you have been asking me about ; 1866 or ’65, | 
guess; that was the first time I met Mr. Oliver; I didn’t know any- 
thing about Robinson then ; that was two years previous to these 
drafts or anything else. 

Q. When you went into the firm of Robinson, C. Haines & Co., 
what was the capital that you put into that firm? 

A. Well, Il think there was about thirty-two thousand. 

(). What did it consist of ? | 

A. Well, nineteen thousand that Oliver & Robinson owed us; the 
balance of it was cash, or notes equivalent to it. 

Q. Was this a portion of it—this cash that you had advanced here 
a portion of it? 3 

A. No, sir. 
106—214 
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Q. How did you get your pay for this cash ? 

A. I told you a little while ago that I don’t know; I told you 

there was an arrangement made during the summer of 1868, 
996 in August or in October; I was up there twice; it was in pur- 

suance of an arrange ment made then that we were to accept 
certain drafts 

Q. Now, w il you give us the rest of that arrangement; what that 
agreement was ? 

Well, you asked me a little while ago about the Buffalo con- 
tract; I told you I couldn’t tell you, but there was one made. ~ 

Q. You would not accept these drafts and pay them unless there 
was some way you were going to get the money back again ? 

A. Yes, sir; there was some; there was a contract made whereby 
we were to get the money back ; we expected a company was to be 
formed then. : | 

@. Were to be put in as a portion of your capital ? 

A. I don’t know ; some way; Mr. Cunningham was the principal 
man ; ( ‘unningham was here and Robinson up yonder, and [ lived 
at L ock port. 

Q. Don’t you know how you did get your pay for these drafts ? 

A. No, sir; I couldn’t tell you exactly now; we got it, of course; 
if we hadn’t we wouldn't have paid them ; we would have been fools 
if we hadn’t; it shows we didn’t give it away; we got our pay some 
way. 
By Mr. Durrietp: Did you ever get your pay ? 

997 A. No, sir; never got any pay, I don’t suppose, for anything 
we sent there. It is all lost, all squandered some way; I don’t 
know how. I don’t know whethe rit is Oliver or Robinson. I know 
I lost about sixty thousand dollars of hard earnings, and I don’t 
know who has got it, lam sure; palletes has got it, and then to 
be catechized in this way—to try to make a man say what he don’t 
know. 
By Mr. Burton (resuming.) I don’t want you say what you 
don’t know, but what you do know. 

A. I have told you all I know about it, all I can, and I mean to 
be honest too about it, because I have no interest in this matter. 
There is no sense about it. 

Q. But there must have been some agreement for repayment to 
you? | 
A. I suppose there was, but you asked me what the exact contract 
was, and all that sort of thing, and I don’t know. I don’t know 
what the contract was, but I know we got our pay some way, and 
they were credited. I know that he paid them, too; that shows that 
he paid them. 

@. Well, when you were credited, in the formation of the new 
partnership, with thirty-two thousand dollars, was not a portion of 

that thirty-two thousand dollars composed of these drafts? 
998 A. I don’t know; I don’t think they were; I couldn’t tell 
rou. 

Q. You would not have advanced money when you had a claim 
against the establishment, would you? 
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b 
A. No, unless pursuant to some arrangements we had, of course not. 
They were got some way, but I can’t tell you what hocus-pocus ar- 
rangement there was. 
What was the nineteen thousand dollar mortgage given for? 
You had a mortgage of nineteen thousand dollars aga inst Olive: r, 
hadn’t you | 
A. I advanced him five thousand, first, in 1866, and kept putting in 
more and putting in more, expecting to get the lumber and get it back, 
and it didn’t come back, and kept all the time putting in money 
one contract and then another contract; gave him notes and he 
would go and have the notes discounted. 
4 You got something back ? 
\. They were all burned Up. [f I had all those books I could 
tell yeu the whole history through. 
Q. What was that nineteen thousand dollar mortgage for; a secur- 
ity mortgage? , 
A. I presume so. 
&- DUO (. It covered anything that he might owe you, didn’t it? 
A. I suppose so; yes, sir. If I had my old -books here | 
could give you the whole history of the thing from beginning to 
end; but I have picked up here and there what there was left. 
®. Do you know | whe it] these ei atts were given for? 
A. They specify there what they were given for; labor mostly 
Q. Do you know whether it was for past’ labor or future labor ? 
A. I don’t know. 3 
J. Do you know when the labor was done? 
A. I think.it was done that summer, though; I think so; 1868 
2. Do you know what this draft to Tinker was for? 
A. No, sir; I couldn’t tell you. 
Q. It was ae dite of some kind; he is a grocer in Detroit; 
November 25d ? 
A. I don’t know; I think there was a man there we got groceries 


from. 
7 Q. He is a grocer and supply dealer 
A. I know it was paid any way. 
Q. Do you know whether this was given at the time the supplies 
é‘ were got, or whether it was got for past indebtedness ? 
A. I don’t know. 
1000 Mr.DuFFriELpD: We don’t claim that in addition to what 


we have proven by Tinker; we have proven by tinker certain 
amount of Oliver & Robinson’s, paid by Cunningham, Haines & Co. 
We do not claim that this is two thousand dollars more than we have 
proved ; this is a part of that general settlement. 


Q. By Mr. Durrietp: You said there was nineteen thousand 
dollars, I believe, due from Oliver & Robinson; you mean, do you 
not, that there was nineteen thousand dollars due on the Oliver 
mortgage ; that was a mortgage of Oliver’s ? 

A. It was an indebtedness that they were owing us at that time. 

@. Was it an indebtedness of Oliver & Robinson’s, or was it the 
amount due on a mortgage of Oliver's? 
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A. Oliver & Robinson gave a mortgage; besides -Oliver’s former 
debt to us was merged in Oliver & Robinson’s. 
@. But so far as ‘the papers state on the face it was an Oliver 
mortgage ? 
A. It was an Oliver mortgage ; yes, sir. 
Q. Now, how much was due on th: at in September 38d, 18639 
A. Nineteen thousand dollars, I think. 
@. Did you and Oliver have asettlement of the amount due, 
1001 oran adjustment of the amount due at nineteen thousand : 
dollars. How do you arrive at nineteen thousand dollars ; 
was it your figures, or did you and he settle on that amount? 
A. We settled at that time, or about that time, for that amount. 


Q. By Mr. Burton (resuming): About what time, Mr. Haines? 


A. The summer of 1868; either one of those times. 

@. About the Gena the mortgage was given ‘ 

A. Yes, sir , 

Q. Ws ons that mortgage a security mortgage given to cover an d 
indebtedness. Wasn’t your relations with Mr. Oliver constantly 
changing—he was getting money and you were getting lumber, so 
that it was not a constant indebtedness ? | 

A. Well, we were speaking of a certain time. I said there was a 
certain amount due; relations existed between Oliver and C. Haines 
& Co. for years back prior to that 

Was it not understood you were to get lumber from him and 
he was to get money from you? | | ~ 
A. I don’t think there was any understanding about it, only 
1002 at that time there was a certain amount due from Oliver & 
Robinson ; we had a settlement when I was up there in Au- 
gust or October, and that was the amount fixed upon. : 
Mr. Burton: That ts all. 


[t is stipulated to waive the signature in the presence of the com- 
missioner. Deposition may be sent to Mr. Haines, and signed by ‘ 
him at Lockport, and returned to the commissioner. No advan- 
tage to be taken of the fact that it 1s not signed in the presence of 
the commissioner. 


C. Haines recalled for further cross-examination, and examined 
by Mr. Burton: 
(). What was this note of $953.48 ? s 
A. Oliver & Robinson—under a subsequent arrangement we 
made with them up there, as I told you before; that was all I know 
about it. 
The note of $953.48, with twenty-four days’ interest ; was that 
note of Oliver & Robinson given to somebody—what beeame of the 
note itself? 
A. It was burned up during that fire there of 1874, or 1875, in 
Ranney’s office. C. Haines & Co.’s books were all burned at that 
time. | 
10038 (). Whose note was it? 
A. Oliver & Robinson’s. 
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(. Given to whom ? 
A. Given to them; we paid it. 
(. Who was the payee? 


A. I don’t remember the name; I don’t know who it was; I 


haven't got the name. 
(). You paid it to Oliver & Robinson ? 
A. It was paid November 12th. 
(). $9538.48 was paid November 12th ? 
A. Yes, sir. 
Q. Who was it paid to? 


A. I eouldn’t tell you without looking at my memorandum ; | 
don’t think I have got it here; it was paid to Oliver & Robinson ; 


I have it here. 


@. Now, the note of November 12th; who was that note paid to? 


A. Same: ditto. 
(). Paid to them? 
A. Yes, sir. 


Mr. DurrieLtp: Do you understand what you are saying? 


A. It was paid under a subsequent arrangement we had up there. 
@. You say it was paid to Oliver & Robinson ; is that what 


1004 you mean? 


A. It was charged to Oliver & Robinson, the party that 


had it; I don’t know the man’s name, as I told you a little 
ago | it misht be to . F b. or &: | don't know who it Was, but 
paid ; the draft itself shows. 
). No, there was no draft to it? 
A. No, that is so; but it was charged on account up there. 
). When were these two notes drawn—dated ? 

A. I couldn’t tell you when they were drawn, because, as 
before, they were burned up in the fire there in 1875 or 1876. 

Q. Have you not got a memorandum ? 

A. I have the date when they were paid. 

@. Whe paid these; what member of the firm paid. these 
or either of them ? 

A. How could I tell you? 

@. I don’t know whether you can or not? 


while 


it was 


I said 


notes, 


A. I done business and my partner done business ; I gave checks 


and he gave checks; I couldn’t tell you. 


(). Where did you get your knowledge that these were ever 


paid * 


A. I got it from an account we rendered Oliver & Robinson in 


the summer of 1868. 


1005 ®. Before or after these notes were paid; where is that ac- 


count? 
A. I had it yesterday. I don’t know where it is now. 
@. Do you know when that account was dated? 


A. It was dated in the summer of 1868: it was dated in Novem- 


ber, October, and December, I think. 

Q. When did you render the account? 
A. In 1868. 

Q. What date ? 

A. During the summer of 1868 and fall. 
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Q. But the account was made at a single date, was it not; it is all 
one account, is 1t not? 

A. Yes, sir. 

(. When was that made? 

A. I eannot remember the date of the account, but I know there 
were different days in October, —— ‘mber, and December. 
@. You mean the items were of different dates ? 
A. Yes, sir. 
). But when was the account itself made? 
A. You mean the heading ? 

(). Yes, sir. 
1006 = A. £ don’t know; I didn’t look at that. 

@. What did you have of that yesterday; the account 

itself, or a copy of it? 

A. I had the account itself. 

@. Where did you get that ? 

A. I got it from some old papers that was left at Lockport after 
the fire that was not burned. 

(). How came It-in, your possession, if you rendered that account 
to Oliver & Robinson ? 

A. Well, it was a copy, I suppose. 

@. You had a copy of it? 

\. Yes, sir; I must have had a copy of it. 
'} Not the originé al? 
A. I couldn't te . you whether it was the original or not. 

Q. Now, how is it that you know you paid one note to Crane & 
Waters for a harness 5 bill ? | 

A. Beeause I went down there personally and made the arrange- 
ments. He said he didn’t know Oliver & Robinson, but he did 
know another man that did business for them; I have forgotten his 
name. I went down there and made arrangement, and told Crane 
& Waters we would be responsible. 

Q. Are you sure you paid the bill? 
1007 A. Yes, sir; I remember this as distinctly as I see you 
now. | 

(. Did you get a receipt oratT . 

A. I don’t know whether I did or not. 

@. Did you give the note to them, or did Oliv er & Robinson give 
the note to Crane & Waters? 

A. I don’t know; I don’t think there was any note given. 

@. The memors andum you had did not state who was the payee of 
these two notes of Nov ember 10th and 12th? 

A. I don’t know but what it did; I am not certain of that; I 
ean’t tell you any more than I have said—that I don’t remember the 
names. 

Q. Do you know what they were given for? 

A. I don’t know; no, I couldn’t t ell you. 

Mr. Burton: That is all, I guess. 


Proceedings here adjourned till 2:50 p. m. 


CALVIN HAINES 
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? 


THomas C. Boynton, duly sworn and examined by Mr. DuFFIreLp 
testified as follows: 


Q. What is your name, age, and occupation, Mr. Boynton? 
A. My name I have just given; age is sixty-two and upwards; 
occupation Is an accountant. 
How long have you been an accountant? 
- Well, some fifty years; from early boyhood. 
. What has been your experience in the business or occupation 
li ac ccounting ? ¢ 
A. Quite general and varied; in a ilmost e very department of busi- 
ness. 
). You have kept books, I suppose ? 
A. Yes, sir. 
). Have you ever been employed to straighten out books ? 
A. Yes, sir; almost whoily for the last twelve years. 
(). Have you been employed as an expert accountant in matters 
of difficulty in accounts? 
A. In adjusting between partners and in statements as to the 
position and prospects of busin br often. 
Q. Will you produce t he yourn: il of Oliver & Robinson ? 


< 


1009 A. It is so labelled on the back. 

(Journal marked Exhibit 59.) 

®. Robinson had this book with Cunningham, Haines & Co.’s 
books at the time that he was down here 

A. Some years ago; yes, sir. 

Q. In going through it have you seen any entries in Mr. Oliver's 
writing, or do you know his writing ? 

A. I don’t know his writing. 


Mr. Durrietp: There is no dispute but what this is the journal, 

there, Mr. Oliver? 

Mr. Outver: I think it is, as far as I have been over it. It is 
Gallup’s writing. : 

Q. By Mr. Durrretp (resuming): Have you had other books in 
connection with and auxiliary to this journal ? 

A. Yes, sir. 

Q. Produce them, if you please. 

A. This book purports to be an inventory book. This inventory 
seems to be taken in 1866, 1n December. An inventory of lands, 
printing office, carpenter shop, and so on, and the same class of 
accounts are continued through 1 LO the commencement ot Oliver WY 
Robinson. . 


(Book referred to is marked Exhibit No. 60.) 


1010 Q. What is that other book, Mr. Boynton ? 
A. This is, in my phraseology, called a scrap-book, where 


we paste in various vouchers and that sort of thing. 


(Book referred to marked Exhibit 61.) 
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By Mr. Burton: Is it an invoice book ? 


Q. By Mr. Durrietp, resuming: Bills of lading, &e. 
A. Yes. sir; some bills of lading, some accounts of sale, and a 


quantity of jobber’s orders, [ suppose, on the house. Quite a lot of 


those things there. A good deal of that is immaterial to any ques- 
tions that | suppose you would like to ask, but the fore part of the 
book has got important matter in it. 

q. Then you call this a scrap-book, do you? 

A. Yes, sir; I refer to it as a scrap-book in all notations. I have 
made of it the name that this gentleman suggests. Invoice book is 
not inappropriate. It is not a bill book, nor it is not regularly an 
invoice book. 

(): What does it contain; in general terms, I mean ? 

There are first and foremost a duplicate copy of bills of lading 

of vessels and destination afterwards. There are some reports com- 

ing from Mr. George J. Robinson, and some made by the 

1011 same handwriting on the books generaily—Mr. Gallup’s— 

showing the results of certain consignments. I call them ac- 
counts of sale. 

(). Then there are some pay orders ? 

A. Those orders I never examined; they were of later date; they 


seem to be drawn on Cunningham, Robinson & Co. Very few of 


them are dated before June, 1869. They had no connection with 
the immediate business of Oliver & Robinson, to my knowledge. 

@. Now, have you examined, the journal and other auxiliary 
books in reference to the amount of personal property on hand Sep- 
tember 3d, 1868, and also the personal property on hand at the time 
Oliver & Robinson went in the business, in reference to the amount 
of debts of Oliver & Robinson’s outstanding September third, 1865, 
and with reference also to the amount of those debts that you can 
find paid by Cunningham, Robinson, Haines & Co.? | 

A. I have. 

Have you also examined the book generally in reference to 
such points as were suggested to you or deemed by you material in 
favor of the defendants under the accounting prescribed by the de- 
cree? | 
A. Yes, sir; although I perhaps ought to qualify that. I had 

not seen the decree itself until after I had commenced the 
1012 examination. 
@. With what care have you made these examinations? 

A. It might be called most extreme care. I have been very con- 
scientious in my endeavor to get at the facts. 

(. How long have you been at work upon them ? 

A. oe of the time since the middle of August last. 

(. Well, now, let us begin; and I wish you would suggest to me 
if I do not get on the right track, but I assume that a proper start- 
ing place would be the statement of the assets of Mr. Oliver at the 
time Robinson came in as to whether there was any logs or lumber. 
That was the earliest period that you have taken in? 


A. Yes, sir. 


—— 


a te aw ? 
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®. What do the books show in reference to the fact as to whether 


Oliver or Robinson brought in any logs or lumber into the firm of 


Oliver & Robinson in the fall: of 1867 ? 


Ybjected to by Mr. Burton as immaterial and irrelevant. 


A. I don’t recollect an entry anywhere that gga mention of 


logs or lumber on a at the time of the formation of the partner- 
shi ip between Mr. Oliver and Mr. Robinson. 

(). Do you find an inventory at that time, about that time, about 

the time of the commencement of the partnership ? 

1015 A. An inventory of the store. 

Mr. Burton: I object to all testimony as to the amount of prop- 
erty at the time Oliver and Robinson formed their partnership as 
immaterial to this issue. 


Previous question read by the stenographer to the witness, as fol- 
lows: “ ater vou find an inventory at that time, about that time, 
about the time of the commencement of the partnership? 

A. An inventory of the store, of blacksmith shop, carpenter shop 
and farm, boarding-house. Tl here is an inventory of accounts turned 
In from Mr. Oliver to Oliver & Robinson. 

(. No inventory of logs and lumber ? 
A. I have not seen any. 

y. You have searched for one? 

\. Lhave; faithfi lly. 


@. Now, Mr. Boynton, in reference to the inventory which you do 
find, I ask you |] if you find their results entered into the journal ; 


and lf SO, just o1Ve Lie page and amounts : 


A. The journal opens, on page 2,under date December 4th, 1867 ; 
charges follow along in the order. here: value of the water mill; 

| value of merchandise in store; value of pine lands; value of 
1014 steam mill; value of carpenter shop, boarding-house and fix- 

tures; value of farm. 

Q. [ want to get at whether the nvel ntorles we find in this book, 
their ageregate footings, are ged in the journal ? 

A. ‘They nse exactly. 

Q. Can vou call them off in amount ‘ 

A. Yes, sir; | have got them already written in a much more 
compact form here. | 

(). What is that paper you have ? 

A. This is a trial balance that [ made myself from the first 7 
pages of this journal. 

Paper referred to, marked Exhibit 62. 


Q. Now, you call off such items as are evidently transferred from 
the inventory book to tl | 

A. I start with a larger item: Pine lands, valued at one hundred 
thousand dollars, and the steam mill, twenty thousand dollars ; 
water mill, three thousand dollars; the farm lands by itself; the 
landed part of it is 39,144, and farm tools and teams, as I suppose it 


107—214 


te jour oF ul, 


l 
| 


SERA aig aes yee ge a grep 9 cH 


RIOR ESS ERT DO OPE Hn * 
7 oer a" . WCRI as araen. 6 


NEN RE 


’ 


850 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


to be from the record, $1,714.15. The twoitems make the aggregate 
there. | 

(). The store? 

A. The next in order that I have got is the boarding-house, at 

three thousand dollars, and the furnishing at four hundred. 
LO15 (). Furniture of the boarding-house? 

. A. Yes, sir. the carpenter shop, $519.75; the blacksmith 
shop, $544.86; the inventory of merchandise for details you will 
have to ae into this book, aggregates $8,209.92 ; that comprises all 
that passed through this book; I will have to amend that; there is 
no part of the pine lands seem to be in this inventory that we have; 
[ think my only knowledge of that came from that, from the entry 
in the journal; the only entry as to the pine lands, steam mill, and 
water mill, for those three items [ depend on the Journal. 

Mr. Oriver: The inventory was taken at the time I came in 
partnership with Robinson, and we were in Detroit, and he sent to 
have an inventory taken of the store and the personal property 
about, and that was done by Gallup; the pine lands was not taken 
until we got up there? 

A. I am just explaining it; I didn’t find those three first items in 
my list in the inventory book, but the farm lands are here; those 
two items making $10,858.15; that is in the inventory book, and 
the blacksmith shop comes from this same book, and the carpenter 
shop comes from this book, and the boarding-house goes the same 
way with the mill; [ didn’t find that in this book. 


1016  Q. How, in the journal, do you find any entry of logs and 
lumber on hand ? 

A. No, sir. 

@. You have already said, I believe, that vou did not find any in 
the inventory book ? 

A. Exactly. 3 

@. Asan accountant, Mr. Boynton, from your knowledge of the 
manner in which these books are kept, what is the proper inference 
from the omission of any 1tem of logs or lumber in the inventory 
book or in the journal? 

Objected to by Mr. Burton as immaterial. 


A. The absence of the thing itself. 

Q. That is, that there was any ? | 

A. I should not suppose there was any, or at any rate it might 
be that there was time taken to ascertain the fact of its existence and 
its amount and value; but I haven’t found it afterwards, whether 
it was taken or not. 

@. As I understand you that don’t appear in the journal at all, 
either at the commencement or any part of it? 


A. Not representing that particular thing that you speak of; of 


course lumber and logs appear afterwards; no evidence that I can 
find about it being on hand then. 

1017 Mr. Ontver: I think there was no lumber taken ; there was 
about thirty thousand feet on the dock ; when Robinson went 
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In with me there was about thirty thousand feet, and that was ex- 
empted ; didn’t go into the partne iy the logs went into the part- 
nership, and they were in the river. 
Q. By Mr. Durrterp (resuming): Now, have you followed through 
the journal, having reference to the account of mill earnings and 
expenses? 

A. Yes, sil 

(. Have you formulated that, and put that into a statement? 

A. Yes, sir. 

Q. Will you produce that, then? 

A. That is a transcript of the account, earnings, and expenses 
from the been ning to the end of that book (presents statement to 


counsel); later than the time you want to reach. 


+) 


Later hes Septem ber third * 
Yes, si 

(). That is earefully made, and in your judgment accurate ? 
Yes, sir. 

Mr. Durrrexp: I offer that in evidence. 


Objected to by Mr. Burton as immaterial and irrelevant. Paper 
referred to ms arked Exhibit 63. 


1018 Cj. Now, how did the mill earnings and expenses account 
stand on the third day of Septe mober, 1868 ? 


A. $56,676.04: that is the debt side; credit side 1s $44,542.50. 
(). A difference of how much? 

A. $12,333.74. 

(). Which side the difference on? 

A. It represents that the mill owes that much to the business 
@. What does it mean, with reference to expenses and product 
The product has not been as large by $12. 333.74 as the cost of 


) 


A. 


) 
* 
material and labor. 


@. By Mr. Burton: That meant the receipt of money ? 
A. That means money; those dollars represent money; it has 
nothing to do with the number of feet. 


Q. By Mr. DUFFIELD peeing: It does mean lumber sold ¥§ 
A. It means lumber sold, or any other source of income that the 
mill afforded; lumber or logs or posts, or anything that went into 
the business; anything that brought anything into the business 
through the mill was passed into that account; it has nothing to 
do with prolits Or losses of the store, or in either of the mechanical 
departments outside. 
@. You said that came down later than September third, 
LS6S ? 
1019 ~ ¥ es. sit. 
To what date does if Come down ft 
A. The i est date named here is October 24th, 1868. 


(). Have vou the time-books or some of the time-books of Oliver 
& Robinson ? 


A. No, sir 


} 


@. Do you find on the journal entries from the time-books where 
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men’s time are brought on the journal from time to time along 
through the journal ? 

A. I can only determine it by inference; menare given credit ap- 
parently for services at the mill there as sawyers, filers, dockmen, 
and so on; other men seem to have a cre edi for time in the woods, 
but I don’t know it; I cannot identify the men; simply my own 
conclusions from the looks. 

@. What does the journal say about it; anything as an illustra- 
tion of it? , 

There is one date that I have been going by very largely, for I 
chanced to come in possession of an original trial balance, the bal- 
ance sheet made by Mr. Gallup, as I suppose from the handwriting, 
being the same as this and-bearing date at this day; it purports to 

be a balance sheet of the ledger, March 7th, 1868. 
1020 @. You say it is your conclusions that these men are 
laborers ? 

A. I judge only from the looks of thething: there is one debited 
with $1,045.10, and these are accounts that received credit for that 
debt ; I assumed that Dugald McArthur, I think his name is, was 
either a camp foreman or jobber, or something that produced logs. 

sy Mr. Otiver: What time was that 

4 In 1868, in the spring of 1868; I took that man to be some 
sort of an employee; whether be is or not I don’t know; and I as- 
sumed that man (shows) to be, because of the combination of his 
account all through and the account that is charged. 

@. Well, Mr. Boynton, you had access and have looked over the 
time-books, have you not ¢ ; 

A. I have looked over some time-books that I chanced LO gel hold 
of, but my Impression is that the greater part of those that I saw 
were from early in 1869; it is possible that I may have seen one as 
arly as August, 1868, but I-don’t think I have seen any earlier than 
that. 

Q. What I want to get is, did you see these names on the time- 

book of the persons that you called these laborers ? 
1621 A. Will you permit me to show you one entry her 
There; the mill: that is the title of the account in which 
the work is done: “ Mill earning and expenses, debtor, $22.09, to 
Daniel Dagerty.” That, I assume, is the amount of work that he 
done in the month of January. 

@. What I am getting at now is, whether you looked over the 
time-book and saw the name Dagerty ? 

I cannot recollect any solitary name, but I have no manner of 
doubt in believing that every one of these names were on the time- 
book. : | 

Q. From the fact that mill earnings and expenses were charged 
with that amount in favor of that person ? | 

A. oe o 

@. And I suppose, from the additional fact that that charge ora 
charge substantially like it is represented each month along ? | 

A. Not consecutively , but each time it was the convenience of the 
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book-keeper to write them out; I suppose the rule was intended to 
be enforced the first of every month, but it don’t seem to have been 
doneso. I want to make one remark right in there, to be used as you 
please ; that is, that my conclusion is that on any hour in 
1022 September third, 1868, very little, if any, of the time charge- 
able to the mill for the month of August preceding had been 
put into that book. : 
(). from what time; September third, 1868 ? 
A. Yes, sir; showing as of that date and at that date the August 
labor and charges have not got in here. 
@. That is Just what I was going to get at. How did they get on 
afterwards; do you find that they got on afterwards ? 
A. I think they did. 
(). Are they in a body as they appear there?’ 
A. I can only find that by dates ; it seems that July was not taken 
up; the charges for July was not taken up as early as they should 
have been, and it has been a question in my mind whether the men 


were all discharged in July or not; but the July charges and state- 


ments seem to extend into August to the 50th ; then there is scarcely 
anything made; the 22nd of August begins there—shows—and 
the third of September there; there is only two and a half pages, 

(). Now, after the third of September do you find entries ? 

A. After the third of September, between that and the 15th of 

October, I find charges that I think covers both August and 

1025 September time; that is my conclusion. 

| Q. By Mr. Burton: That is an inference from the appear- 
ance of the book ? 

A. Yes, sir. 

(). by the same: You don’t give that as being anything more 
than an inference ? 

A. Well, it amounts to a conviction, but I haven’t any other 
basis than that suggested. 

(). What is the state of that account at the close of the date, which 
I think you gave as the 15th of October ? 

A. The 24th is the last date clven there. ‘There are quite a little 
list in amount of values that passed to the credit of this account 


after October begins. There is the aggregate footing at the end of 


the book—debtor, $65,639.79 ; credit side, So2,602.04 ; balance, 
$15,056.85. 
®. What is that note underneath it ? 

A. Credit side, subject to deduction of errors. ‘The money is to 
be charged back, or, otherwise, you may deduct it from what is al- 
ready credited. It now has a dupheate credit of the cargo of the 
schooner Richmond, which was consigned to the Haines. The 
amount of it is $3,202.55, and there is an overcredit to the mill in 

the further sum of $1,566.54, being for freights and inspec- 
1024 tion of the cargoes of the Richmond, Allen, and one A. Bates, 
on account. : 
). So that the true balance or the credit should be what? 
A. The true eredit should be $48,033.85. _ 
). And the true debtor balance? 
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A. Making a true debtor balance $17,695.94. 

Q. Now, Mr. Boynton, are you able to tell from the books how 
credits of lumber were made up, whether at the time the lumber 
was shipped or whether it was the credit of the cash received ulti- 
mately from the cargo shipped ? 

A. It was the usual course to make a credit of the cash ulti- 
mately received as the proceeds of the cargo. 

Q. That was the usual course ? | 

A. Yes, sir; it was necessarily the course where lumber is sold 
on commission and subject to outside measurement. 

(Q. Then they credited what ? 

A. They eredited to the mill such a proportion of the account as 
properly belonged to it. 

Q@. Well, my question was elicited by the faet that you say a dou- 
ble credit to Haines. It occurred to me that perhaps they had 
credited mill earnings and expenses with the amount of the cargo 

to Haines, and then had again credited them 
1025 A. The last item there is an erroneous entry ; they had 

charged expense account as well as the mill with this item 
going to pay freights and expenses. 

Q. I mean Haines; however, I want to get at simply the fact 
whether the credits were mace from money as it ultimately came 
in, or whether they took their inspection bill of his cargo as shipped 
and credited 1t? 7 3 

A. My impression is'the book-keeper didn’t have much chance. 

Q. I don’t care for your impression; I want to know as to the 


custoni ? 

Mr. Burton: I object to the custom ; I want to know what they 
did do? 

®. What was their custom. They might, of course, make a bill 
of lading, rendera bill to C. Haines & Co., we will say, of so many 
feet of pine upper, and so on, and so on, at such a price, and send 
them forward at the time they. shipped it. Now, they might credit 
that to mill earnings and expenses or they might wait until they 
got the money or other consideration from C. Haines and credit 
that. | want to vet at what they did: which plan they followed. 


Mr. Burton: They never measured it up there. 
Mr. OLiveER: Sometimes they done so. 


1026 Mr. Durrire_p (resuming).: I want to get at what the books 
—what Mr. Boynton says the books show? 


A. Your question is to be answered correctly and only one way ; 
that the custom is to receive either by mail or verbally the actual 
proceeds of the property consigned to the outside. 

Q. Now you are speaking of the general: custom ? 

A. Their practice. 

@. J want to get at their practice. 

A. I don’t see any one place here but what they have done. | 
don’t think it has been done immediately in any case, but it is ev1- 


- 
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dent enough from the mill account compared with these bills of 


lading and accounts of sale on here that that is their practice. 
Q. I give you the alternative; which do you mean; I asked you 
which was the practice? 


A. The practice is to await until the disposition of the property 


and then credit the mill with the net proceeds. 
Q. That was their practice, in your Judgment? 
A. Yes, sir. 
(). Now, you state that in your judgment a considerable amount 
of time was not entered up at September third, men’s time, 
1027 - but was subsequently entered up. To get at the correct bal- 
ance on September third, should not the men’s time antece- 
dent to September third be added to the balance as you have given 
it ? 
A. Yes, sir. 
). Are you able to give us the | figures on that? 
\. No, sir. 
@. You have not picked that out? 
\ No, sir. 
2. Now, are you able to give us the amount of Oliver & Robin- 
son's outste anding bills pay: able Se ‘ptember third, 1868? 


Paper produced, marked [Exhibit 64. 


A. The balance of that account is $28,843.50. That, so far as the 
book is concerned, represents that sum as the outstanding demand 
on them. ‘That sum I suppose is subject to the deduction, from the 
fact that 1t contains a portion of those things known as the Saginaw 
claims, which I understand don’t enter into this business. 

Are you able to give the Saginaw claims? 
A. Iean give you the very items. They are made up of these 
three items here: Charles Straw, he represents $2,849.45; 
1028 Reynolds & Choate, $1,220.95; and Frazille Brothers, $293.52. 
Those aggregate $4,565 92. So far as I have knowledge, that 
is all the Saginaw business included in that bills pa iyable - count. 

@. Now are you able to tell whether any part, and, if so, how 
much of that balance of bills sasuke were paid is nad to Sep- 
tember third, 1868 ? 

Objected to by Mr. Burton, to any statements of the witness de- 
rived from any memorandum made or any book subsequent to Sep- 
tember third. 


Q. Now, if you will give us those, if there areany. The objection 
IS, if there are any, and what portion of them have been paid ? 

A. The items that are charged debited to bills payable, which of 
course goes to the reduction of this balance, the first one is Septem- 
ber 12th. It is the proceeds of certain lumber that came to Haines 
& Co., $1,525.79. I found from the contra sales that thousand there 
was a certain note that they held against somebody; I don’t know 
who. 

®. That who held? 

A. Haines & Co. charged that against the value of the lumber, 
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. That was the value of the lumber there. Then you can enter, 
1029 October 11th, a charge to this account by way of merchan- 
dise, $91.74; October 15th, a charge by the way of A. Bates. 

Q. Now, if you will stick to the phraseology that we used and say 
it is a credit against that balance it will avoid confusion. It is a re- 
duction of bills payable? | 

A. Yes,sir; October 15th, a charge by way of Mr. A. Bates, $2,579 ; 
the same date and with the same intent, by way of Allen, Sheldon 
& Co.. $2,172.68. On the 17ih one R. R. Bickford. a Chicago man, 
acted as their consignee of lumber, $165.85. The same date there 
is a further sum of two hundred dollars. 1 have got it initialed 
“G. J. R., two hundred dollars.” The aggregate is $6,555.06. 

(. Now, are you able to give us, Mr. Boynton, the amount of out- 
standing accounts other than bills payable, accounts payable of 
Oliver & Robinson September third, 1868 ? 

A. There is the paper. (Paper referred to marked Exhibit 65). 
‘It aggegates $15,091.18. That, too, wants to be modified. Since I 
made it I find it has at least two of those Saginaw claims. 

(). There is not any aggregate footing here? 

A. No; I have it on another paper here. °I can only trace two. 

(. None of these are bills payable? 
1030 A. I say there are two accounts in there that are not in 
bills payable, and ought to be deducted, perhaps, from that, 
or at least ought to be noted in .connection with them. Those are 
simply book accounts, but I see there are two names included there 
which I have now learned are in the Saginaw disputed claims. 

Q. But there are none of these in bills payable, as I understand 
it? 

A. No, sir. 

Q. Now, will you give the Saginaw claims that are in here and 
are not in bills payable ? 

A. Yes, sir. One of them reads: “Sechlocs Brothers, $352.13.” 
The next one is, “ Charles H. Smith & Co.,” and his amount, as far 
as it enters into this paper, is only $146.50, and the aggregate, tak- 
ing out in that way, Is $498.63. I find an account here that was 
posted to page 155 of their ledger, title “ new bridge,” which ac- 
count has a balance credit of $455.99. [ think it don’t represent 
credits ; I think that that represents a debt due to themselves or a 
profit. ) | 

(. You think that represents an asset, really,and not.a debt? 

A. Yes, sir; not a liability. I don’t know whether it is the 
10381 amountof lumber that was used and never had been charged up 
| to the account. | 

(). Deducting the Saginaw claim and the new. bridge item— 


that is the only item ? 


A. That is the only item I should reserve. 

Q. Deducting the Saginaw claim and the new bridge item, what 
is the balance? 

A. $14,106.56. 7 

. Now, will you take that pencil again and tell us again the 
-amount of indebtedness of Oliver & Robinson September third, 1868, 
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including both bills payable and accounts payable, making the same 
deductions you have already made from each account ? 

A. Well, perhaps you better take the true balance of bills payable 
next. The true balance of bills payable, $24,479.38; true balance 
of accounts payable, $14,106.56;. total indebtedness, $38,585.94. 

Q. Now, to save any question, | understand all the Saginaw claims, 
so-called, are taken out of that aggregate of thirty-e ioht thousand ? 

A. No, sir; but all, as far as I know, are in. | have know ledge 
of two others here that I cannot trace into the account. They are 

given to me by Mr. Cunningham. 
L032 (). All that are in are taken out? 
A. As far as] know, all that are in are taken out. 
(. Have you riven attention to the price that the lumber of 
Oliver & Robinson brought and made an average of it, figured its 
average price, during their business; that is, from whenever they 
began, in 1867 to September third, i868 ? 

A. Yes, sir. 

(. Is that formulated ? 

A. It is. (Witness presents paper; offered in evidenee and 
marked Exhibit 66,) I mone it would be more understandable if I 
should make some explanation of the manner in which it is got up. 
(. O, yes; give us that. T hat is your statement, isit? __ 

A. Yes, sir. | 

@. Now explain it, Mr. Boynton. 

A. I first sought to prove the facts set forth in the printed testi- 
mony on page 17, from the abstracts of exhibits, how they speak of 
a certain amount of lumber that eal come forward, and so many 
dollars’ worth of net proceeds, and a certain prospective amount. 


By Mr. Burton: That is what is called the 9th of June 


A. Yes, sir. 


). By Mr. DurFriecp (resuming): With schedule attached to it? 
A. Yes, sir. 

(). We i, v0 on? 

A. 4 disting ae wee the parce ‘Ls SUpPPposer d to be alread) r ascertained 
in the value of them as lot A,and the prospec tive recel ipts as lots b, 
and I will give it to you whichever way you like. 

@. Let us have a summary. I want what shows the average. 
Perhaps you didn’t put it all in. 

A. | want to explain part of them. Following the names of the 
vessels set down there in that exhibit [ went for “the bills of la ling 
and the returns, so far as they could be found, and it resulted in 
this thing here. IJ couldn't bring it out exactly, because none of the 
NE hs: sustain just that word that ] gave. 

Q. What do you mean [| byq that none of the vouchers sustain just 
that word ? 

A. I mean just coming out with the dollars that they claim to be in 

hand. My first supposition was that they intended to make 
1034 that amount of dollars wholly out of Chicago consignments 
and one or two at Detroit, and they didn’t do so. Mr. Bates 
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had some that went to Cleveland, but I ascertained the fact there 
was $17,752.19. 
(. Is th: at aiso the amount stated in the exhibit ? 
As Yes, sl 
You neh »as to the amount of that ? 

rs I accepted it as the amount, and put the necessary lumber. It 
didn’t take the whole of any one. There was a little discrepancy, 
and I had to take some from one consignment that had gone some- 
where else to produce it. . | 

Q. But the aggregate of consignments produced it? 

is The ageres gate of consignments produced it. 

Now what is the average? What does that show the average 
to ee 

A. Well, that is not enough. I want to get the average on the 
whole. | 

. I don’t care for the average on those cargoes. I want the aver- 
age ov “th 1e whole ; | 

A. You will remember there was eleven thousand dollars’ worth 
‘of prospective receipts out of those same named cargoes. 

Q. Let us see if we are at the same thing. My question to you 

was Whether you had ascertained from the books the average 
1085 amount or value per thousand feet net that the lumber pro- 
duced during Oliver & Robinson’s partnership. 

A. ‘No, sir; | have not for the whole time; i haven’t figured it 
on that; I figured it and got the averages up to the 9th of June or 
5th of June, up to that statement; I got those averages absolutely 
oh, yes, | can give you more of it in pieces; the central average up 
to the third of September, on the whole thing, is eleveri dollars ; ] 
write it down here—about eleven dollars per thousand feet. 

Q. Now, have you averaged on the 5th of June? 

A. No, sir; I make an average first on the Western consignments. 

Q. Never mind that; I thought as you started out you had aver- 
aged the amount there? 

A. The whole amou nt up to the third of September sent westward 
to Chicago; something over a million and a half feet; Chicago 
averaged under ten dollars net; the consignments to Detroit, Cleve- 
land, and Sandusky average over thirteen, and the two together 
bring it down to the third of September; brings the average about 
eleven dollars; it does not vary over three or four cents in ei her 

—— Yn. 
1036 Now, are you able to ~_—e from your examination of the 
oaks how much lumber in all Oliver & Robinson shipped 
and sold up to September third, 1868 ? 

A. My figures call for 4,257,878 feet. | 

Q. Do you find any payments of bills payable or accounts pay- 
able of Oliver & Robinson by Cunningham, Robinson, Haines & 


Co. in addition to the $6,535: 5.06? 


Objected to by Mr. Burton, on the same grounds as to previous 
question of same kind. , 


A. Yes, S 
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Q. Will you be kind enough to specify those as far as you can; 
give the amount and detail? 
Mr. Burton: This will be taken under the same objection. 

There is a balance credit in that portion of D. D. Oliver’s 
account that I term a eapital account of $4,002.34; to get at the 
true difference you should take from it a balance and debit on his 
merchandise account—a balance debit on his merchandise account 
of $573.08, to show the true standing of D. D. Oliver on the book at 
that time. | 

Q. I didn’t ask you that; [asked you if you found the pay- 
10357 ments by these parties who succeeded Oliver & Robinson of any 
of Oliver & Robinson’s outstanding debts? 
~ I quite misapprehended your question. 

In a lition to the sixty-five hundred which you have speci- 

fied ¢ 
A. I will make a memorandum of that and present it to you. I 
haven’t had my attention called to that before, I think. 


Q. Now, of the outstanding debts of Oliver & Robinson, Septem- 


ber third, 1868; can you tell what, if any, proportion was to men 
employed—to employees of the firm? 

A. I can give you my conclusions. I know nothing as to the ac- 
curacy of the men I have set apart as employees, except as I have 
already stated. It would seem that there is $2,054.76 due to the 
employees by way of bills payable. 
chibit 663, held by 
03.75, aggregating 


S'S 


Paper offered in evidence, and marked E: 
them, and balanees due thém on book, $2, 
$4,758.49. 

Q. Now,in your bills payable, a outstanding, and your ac- 
counts. payable, of accounts outstanding, how much, if anything, 
is there found that is due to aha. Bouse? 

A. I don’t think I had seen the name of John Brennan in the 
bills payable account. 

@. Now, I will put the question in this way. Will you 
1038 examine and ascertain what, if any, sums are included 
In your amounts of outstanding bills payable and outstand- 


ing accounts payable, payable to John Brennan, L. W. Tinker & 


o> 


Co., Detroit Tape Co., Mead WX ‘Townsend, ‘Theodore Eaton & Son, 
'G. S. Wormer, Crow! Brothers, Duhl & Ducherne, Welch & Grif- 


fiths, Richmond & Backus, G. Haines & Co., and E. & G. R. Haines? 
A. Yes, sir. 
Do you find an account of Eecard & Co.? 
A. [ do. 


Q. State what, if anything, you find in reference to payments of 


that account, or what the account is—the amount of it. 

A. The bills payable shows that one or more notes were issued to 
Eeceard & Co. to the amount of $604.86. I think the ledger account 
with that firm shows a balance due them of thirty dollars addi- 


tional. ) 
Q. Do you give credit to Cunningham, Robinson, Haines, & Co. 
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in your credits of payments or credits of bills payable September 
third, 1868, for any part of this Eccard ? 

A. No part of it; they didn’t pay it to anybody, so far as this 
book shows. 

(). Then it is not included in the credits ? 
1039 A. No, sir. 

Q. Now turn to the account of Mr. John FE. Kitton; what 
do you find in reference to his account? 

A. May 27th, 1868; the steam-mill is made debit to bills payable, 
$459.80. 

(. In favor of whom? 

A. Except as Ihave written it, there 1s no explan: ee but I have 
found means to explain it through Mr. Gallup’s letter that came into 
my possession; I quoted the book in the first place; 1 find out that 
it was for a lath machine. 

@: Are you stating now from Gallup’s letter‘ 

A. lam reading now what I have written in pencil on the book. 

Where did you get that information from, from Gallup’s letter ? 

A. I think it was Gallup’s letter. 

¥. Well, vou need not state anything more about that; have vou 
given credit to Cunningham, Robinson, Haines & Co. for the pay- 
ment of any part of this Kitton rey in the amounts you have ecred- 
ited as paid on bills payabie ? 

A. No, sir. 

(. Now, I omitted to ask. you whether you had examined 

1040 the books and ascertained the financial condition of a) iver & 

Robinson at the time they began business, or as soon after 

the time they began business as they opened their journal and got 
entered up their liabilities ? 3 

A. I made a trial-balance of the opening so that it gives me an 
aggregate statement; I had it here for you just now. 

(). Ts that the one you read the inventories from ? 

A. Yes, sir. | 

Q. Well, I will leave that for the present; did you ever examine 
the books of Cunningham, Robinson, Haines & Co. up to the e time 
of the dissolution of their partnership ? 

A. Yes, sir; I did make some examinations. | 

And did you give some testimony in connection therewith in 
the case of Sanborn against Robinson, I think it was? 

= Yes, sir. | | | 

Now, did you make such an examination of the books as to 
eni ble you to state the financial situation of the concern at the time 
of the dissolution ? 


Objected to by Mr. Burton as immaterial. 


A. I made such an examination; yes, sir. 
1041 @. What was their financial situation in your judgment 
from’ such examination of the books? 


Mr. Burton: Same objection. 


A. I can answer only generally, because I don’t recollect the fig- 
ures. 
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Q. I don’t care for the figures; I mean whether they were solvent 


or insolvent? 
A. I claim they were insolvent. 


Proceedings here adjourned. 
Proceedings 9.30 a. m., Saturday March 12th, 1881. 


Mr. Boynron recalled and further examined by DurrieLp: 


Q. The first item on that memorandum, referring to the question 
which I asked you, to produce your formulation of the financial con- 
dition of Oliver & Robinson, September third, 1868, leaving out of 
view the real estate and permanent improvements; have you been 
able to do that? 

A. Yes, si! 

Q. Will you be kind enough to produce it? 


(Witness produces paper offered in evidence and marked Exhibit 
67.) 
A. The third of Septem ber, LS6S. 
1042 Q. Will you state the results as shown by that; first state 
generally, if you plea se, whether they had e vePaliesoe assets, out- 
side of Teal esti ite pe permanent improvements, to meet their lia- 
aes, ? 

. They did not unless you value fictitious — In my own 
view there are four accounts, amounting to $17,749.93, that have no 
value at all; they are simply a loss, but | kept as a seine to balance 
account. | 

Q. What are those accounts? 

A. A debit balance against blacksmith earnings and expenses 
$572.03; debit balance against farm earnings and expenses, $3,209.44: 
debit balance of ‘mill earnings and expenses, $12,533.76, and genera] 
expense account balance, $1,634.70; those four accounts serve to bal- 
ance my statement, but I don’t call them worth ten cents. 

Q. Well, as an accountant, in your opinion those are not assets ? 

A. No, sir; the buyer of the property would see at once that those 
had got to be earned over again. 

Q. Now hag us the summary the 

There is another item or part of items here, amounting to 
1043 a se sum that I don’t estimate as very rich in value; one 
is a balance debit against George J. Robinson of $11,443.34: 

and the next is H. M. Robinson’s, $6,552.63. 

©. Is that a debit balance against him? 

A. Against H. M. Robinson—yes, sir. 

W hv wouldn’t that be an asset in legal theory ? 

A. It would be. I say anybody might put the value on them that 
they pleased. Both of them are legally to be accounted as assets, 
but I don’t consider them of so much value that I should pay any 
premium on them myself. | 

@. You would not consider the debit balance of George J. Robin- 
son, one of the partners, as adding to the solvency of the concern, 
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would you? ‘The property of each partner is hable for the debts of 
the firm ? 

A. Certainly. 

Q. So that one wouldn’t add to the value of the concern, would 
it, so far as the creditors are concerned, I mean; it wouldn’t be any 
additional claim for creditors to satisfy themselves on ? 
A. No, sir. er 
@. It would be a legai claim ? 
A. Yes, sir. 
2. The only question arising on H. M. Robinson would be 
1044 simply as to his solvency ? 

A. Yes, sir. There is a further remark : The sum total of 
the footings of Oliver & Robinson in personal accounts against out- 
siders is $11,812.95. Events have shown me since that a very con- 
siderable sum of that aprigere has never been collected or realized. 

Q. Still we will take the statement as the figures show it, making 
the first four deductions that get speak of and the charge [of] H. 
M. Robinson, debit. It will be better if you will give us the figures 
first as they stand on the rig and then give us the deductions. 

A. Just as I have done it so far. There is one addition to the 
asset side: Bills receivable, $7: 3.00. That is all the assets side of 
the question. Jf you will indicate which of those items should be 
considered; whether both Robinson’s should be considered of value. 

(. Can you give us the statement first without making any deduc- 
tions except those first four accounts ? 

A. They are all in my footings ; those included. 

Q. Give us that first. How do they stand? 

A. The aggregated footings of all is $47,651.85. 

Q. Of what ? | 


1045 A. Of assets. 
(. And liabilities ? 
A. $45,245.31. 


Q. Now, deducting first the first four accounts of blacksmith, farm, 
mill earnings, and expenses, what would be the assets ? 
A. There would be remaining of assets considered of value $29,- 
881.92. : , 
Q. That $29,881.92 includes the debit balance of both Robinsons ? 
A. Yes, sir. 
(. Now, will you take away the debit balance of George J. Robin- 
son? 
A. It leaves a remainder of $18,488. 
(. Do any of these deductions affect the liabilities; do they in 
any way reduce the amount of habilities? 
A. No, sir; not in these. 
@. In your habilities have you included any of the mortgage 
debt ? , 
A. None at all; I have included what I designate an auxiliary 
account representing a balance due to merchandise account; that 
is, merchandise had a balance credit. 
1046 @. But I mean in your liabilities you did not take in any 
debts which were hens on the real estate? 
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A. There is all of the bills payable. 

(). I mean secured by liens on the real estate? . 

A. No; there is nothing of the mortgage character. If you please, 
I would lke to make one further explanation here. The three 
items referred to are Ci irpenter-shop earnings, $138.44; boarding- 
house, E. & K., $537.67, and merchandise balance, $9,194.50. Now, 
ares ting these, the liabilities are $40,384.71. 

This. however, includes the balance due David D. Oliver. 

A Yes, sir. . | 

(). The amount of how much? 

A. $5,429.26. 

@. Deducting which the liabilities are? 

A. $56,955.45. Now, if we take the value assets from that it 
shows the real outst tanding liabilities amount to $15,516.87. see 
ay - r explanation, M ‘ch 17. 

That is 1n excess of assets ? 

4 In excess of assets, without applying to the personal partners’ 
private property or to the real estate. 

(). Now, if you will, take up the merchandise account. Are 

1047 you able to state the me rehandise account of Oliver & Robin- 

son from the beginning of the partnership to the close? [| 

don’t mean the details of 1t all through, but what they started with, 

what they sold, what they bought,and what they had on hand Sep- 
tember third, 1868 ? 

A. Yes, sir. 


Witness produces two statements, which are offered in evidence 
and marked Exhibit 68 A and Bb. | 


Witness: This Exhibit A represents the debit side of the mer- 
chandise account from the commencement, starting with the original 
inventory of merchandise, and at this point in the sheet is the ag- 
eregate amount September third, 1868, of the debit side, and fur- 
ther in this same exhibit is the same account to the end of the book. 
~ Q. Tonly care for that up to September third, 1868. 

A. The a: ggregate footing of the account on that day of the debit 
side is $68,233.30. | 

(). Merchandise is debited with that? 

A. Yes, sir. 

@. On September third, 1868 ? 

A. Yes, sir. 

(). Now, what is it credited with ? 
1048 A. I think this is sufficiently clear in the heading to iden- 
tify it. This exhibit shows the credit side of that account 

from the beginning up to September third; the aggregate footing is 
$71,457.80. 

.(. Merchandise is credited with that amount September third, 
1868 ? 
A. Yes, sir. 
©. What is the difference between those two sums? 
A. $3,194.50. 
®. Excess of credits? 
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A. Over Gepits ; ves, sIr. 

@. What does that mean, Mr. Boynton ? 

A. If there is nothing in the store it means accumulated profits. 

Q. It means that more goods have been sold or a greater price 
obtained for the goods sold than have been paid for the purchase of 
goods and than were on hand ? 

A. Yes, sil | 

@. At the Ritalin of the bnsiness, doesn’t it ? 

A. Yes,sir; of course, the cost of the goods in the 1 inventory, that 

being in the account, 1s part of the debit side of the account. 
1049 @. How mi _ is that that you have charged in that ? 
A. $8,205.52 they started with. 

(. That is the ator we have shown on the inventory book al- 

ready, is it not? 


A. Yes, sir. 
(. And entered in the journal ? 
A. Yes, si 


Q. Of course, in this the element of the amount of goods on hand 
September third, 1868, is not included, because you don’t know ? 

A. No, sir; don’t know anything about that. 

@. Now, the memorandum which I _— you, with the names of 
the creditors on it, included in the last question last evening—have 
you examined that ? : 

A. Yes, sil 

Q. Just give your conclusions there. 

Witness presents statement. ee in evidence and marked 
Exhibit 69. 

Q. Just take that and explain it. That vou found included in 

your statement of habilities, such as you did find, with the amounts, 
such as you did find there was. 
A. The papers show that there were balances at the credit 
1050 of some five of the firms, the first one, L. W. Tinker & Co., at 
$2,023.06. 


2. By Mr. Burton: Debts to those persons ? 
A. ¥ es, sir. 
~Q. By Mr. DurrireLtp (resuming) : The next one. 

A. Welch & Griffiths, $40.95 : Mead & Townsend, $475.11; Buhl 
& Ducherme, $351.19; C rowl Brothers, $156.16. That is all of the 
credits. | 

(. You mean by credits that is all of the liabilities ? 

A. Named on that list that are credited on my papers. 


Q. By. Mr. Burron: All the persons that the firm were indebted 
to that he named.; that is the amount of the indebtedness to those 
periods ? 3 
1 A. Yes, sir; all that he named. The next name that I find was 
—the balance on these books is represented the other way ; that 1s, 
it represents a balance debit against Theo. Eaton & Son of $442.42. 

(). The books show that Eaton & Son owed the firm $442.42 ? 

A. Yes, sir. The next three names on your papers—John Bren- 
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nan I find no mention of, the Detroit Safe Company I find no men- 
tion of, Richmond & Backus I find no mention of. 
(. Does that include them all ? 


105] A. No, sir; the two Haineses’, C. Haines & Co., of Lockport, 
is even. 
(. What do you mean by even ¢ 


A. The debit and eredit both, each even , E. X& G. R. Haines, of 
Buffalo, is claimed to owe Oliver & Robinson by the book, as it 
stands, $3,202.55; I wish to explain right in there that I have 
treated that as an error, from the fact that the whole cargo of that 
Richmond, amounting to this same sum, $3,202.55, 1s charged to 
them ; it sta nds the first item in the account entire; itis followed 
by a division of the cargo, and they are charged and credited with 
just the proper part above. 
The first charge of a cargo to them is erroneous ? 

A. Yes, sir; we deducted this yesterday out of the mill earnings ; 
lL say here, having discovered this, I expunge $3,202.55 from the 
other statements made. | 

Q. Now, that is all you want to say about that, is it not? 

A. Yes, sir 

(. You were also asked to give us a statement of the payments 
between September third and the end of the book on bills payable 
you had given? 

A. I had given it only on September third, 1868, I think. 
1052 (. Were you able to summarize those statements between 
September third and the end of the book? 

A. No, sir; I -hadn’t the physical strength to do it last night. 

Q. Can you give us the result and supplement it with a written 
statement of detail? 

A. Yes, sir; with time. 

Q.-If you can give us the result now 

A. dees give you approximate figures; there must have been 
paid, or the re Was prob: bly pr uid about sixty-four hundred dollars 
on the ill payable and twenty-one hundred dollars on the accounts 
payable, making about eighty-five hundred dollars. 
Q. Is that sixty-four hundred dollars in addition to the $6,530 06 
that you mentioned yesterday ? 

A. No, sir; it forms a part of that; it is substantially the same 
as that; this is the net of payments made on bills payable ac- 


a *) 


count. 
(). Now, the twenty-one hundred dollars, or whatever it 1s, on ac- 
counts, that has not been given before? 
A. ta, Sl] 
@. You will make a detailed list of those for the commissioner to 
attach them, will you? 
1053. A. Yous iwi. 

. I think that includes everything, Mr. Boynton, unless 
you think of something, Mr. Boynton, that 1 havn’t asked you about; 
did you look at the time-books for August ? 

A. Yes, we | looked at one of them. 
109 
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~Q. Now, Mr. Boynton, I show you time book of Oliver & Robin- 
son; I eall your attention to the month of August, with reference 
to the question of entering up after the third of September of the 
August time, as you testified yesterday; have you looked at that 
time-book with reference to the names of the men? 
Time-book referred to offered in evidence and marked Exhibit No. 
70. 


A. I have; I recognize very many of the names without going 


to my papers, and I dare say it would substantiate every one of 


them. 
Cross-examined by Mr. Burton: 

@. You have examined a good many books, have you not, Mr. 
Boynton ? 

A. Yes, sIr. 

(). For a good many different firms ? 

1054 A: Yes, sir; a great many. 
@. Found some books that had a great many queer entries 
in? | 

A. Yes, sir. 
). Found some queer entries in these books, did you not ? 
A. Yes, sir. 
J. Do you think your experience as a book-keeper has been such 
that you would be qualified to state when books had been kept for 
the purpose of defrauding a partner? 

A. If they were examined for that-purpose; yes, sir. 

Q. What is your idea about these books; were they kept straight 
or crooked ? 

A. Well, | cannot linpugn the correctness of the books from any- 
thing that they themselves contain. 

(). ‘These are the books? 

A ae, eee | 

(). There is an account in here called George Robinson’s financial 
account; what is that? : 

A. I know no more than its title. 

@. Why would one of two partners keep a financial account’? 


cecal 


aa“ 


A. That is beyond my power to answer; I can conceive of 


opportunities where it would be a convenience, but I don’t 
know. : 


1055 Q. On page 66 of the Journal there is an entry crediting 
George Robinson’s financial account — seventeen thousand 
dollars; is there not ? 
A. No, sir; it is debiting his financial account with $17,882.19. 


(). Then the establishment was debtor to his financial account 
that much ? | 

A. No, sir; just exactly the other way. 

@. That is what I thought it was. 

A. It shows that the proceeds of manufactured goods by the mill 
is credited to the mill; the same sum and the proceeds is charged 
to him; he is to account for it from thenceforth. 
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(. What date is that? 

A. The date is made as June 6th, 1868. 

Q@. Now, Iwill show you what is “ E xhibit F,” of Oliver’s tae ge 
in the original cause; appended to that was a ype: made by 
Mr. ( Gallup, who kept these books, and you will see that he says they 
have received a certain amount of money ? 

A. The same sum exactly; I recognized it when you opened at 

Ob. 
1056 @. Now, would you attach any significance to the fact that 
this entry on page 66 of the Journal is made at the same time 
that this statement is given to Mr. Oliver by the book-keeper ? 

A. Not particularly. Prudentiaily it shows a great derelection on 
the part of the part of the book-keeper in not keeping up his prim- 
aly entries. He evide ntly ‘must have received some before this, but 
he may have kept the memor: andums in a file. 

@. Have you any way from the books—from any of the books 
that have come into your possession—have you any way of determin- 
ing where that seventeen thousand dollars came from? 

= Yes, sir. 

What Way ? 

z I took the names of these cargoes and traced them up from 
the accounts of sales that were posted in this scrap-book and bills of 
lading and so on, and connected them altogether till I produ ced 
from that source, one Mr. Bickford, of Chi- 
cago; he was the consignee of this property, and his accounts of 

sales with others foot up and make this amount. One of 
1057 my exhibits offered yesterday shows where I derive it from. 
They go through several months, don’t they—the re- 

ceipts of those moneys; from April to June? 

A. Between the early shipments in spring and that date. I never 
have had any doubt in my own mind but what we had that amount 
of money at that time. 
@. Can you give any reason why the entry in the journal of that 
seventeen thousand dollars was deferred until June sixth, at the 
time when Mr. Gallup gave a statement of faa standing of the i 
to Mr. Oliver? 

‘A. I have no reason; it 1s open to st irmiise. 

2 RD you were informed of the fact that Mr. Oliver had been 
substantially excluded 1 
up to that time, and at that time had demanded a statement, which 


— 


was rendered to him, would you not have some suspicion that that 


entry was made there at that time because they found it was impos- 
sible to conceal it any longer ? 
Objected to by Mr. Duffield as not testimony In any sense. 
A. If you ask me for my own conviction about it I should 
would depend very muchly on my knowledge of the parties. 
1058S It | had any oeeaslon to surmise any Wrong | should. 


(). By Mr. DuFrFIELpD: It depends on the honesty of the 


bo« k-keey er 7 


A . * Cs, sIr. 


rom knowledge of the business of the firm | 


say it 
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Q. By Mr. Burton (resuming): Does it depend on the honesty of ; 
the book-keeper ? 3 

A. Yes, sir. 3 

Q. Is the book-keeper bound to know the honesty of all the trans- f 


actions ? 3 

A. Not bound to know it. 

(). Is it not de pe ndent on the honesty of the person who gives the 
book- -keeper directions what he is to enter | 

A. Yes, sir. I never saw Mr. Gallup; I don’t know anything os 
about it. | 

Is not the book-keeper re ally an age nt of a pr Ine 1p al; he puts 

down nothing until he learns it from some other person ? 

A. He must learn it in some way; yes, sir. 

®. You would not impugn the — ty of the book-keeper there 


in th: at way unless you had something else to cause vou to suspect it ? 
A. Certainly not. peas 
1059 @. Yesterday in stating the value of the lu imber up there 
how did you get at it? How did you determine that the ~—r 


value of the lumber was about eleven dollars, you said ? 

A. In precisely the same manner that I ascertained this thing. | 
verified as much as the papers warranted for what I termed the 
prospective receipts. This 1s estimated amount to be received. I 
used the word prospective receipts. I found out the cargo of these 
vessels, whatever they did produce, and added to that. 

(). Added to the seventeen thousand ? 

A. Yes, sir: and then [| Sane with whatever knowledge | 
had of shipments aftes this June 9th. I found those shipments and 
found the net proceeds, and * 1 took an item of the thousands of 
feet and the number of dollars. I divided the dollars by the thou- 
sand of feet, the aggregate thousands of feet. 

Are you sure you got all the receipts for the thousands of feet 
that you used ? | 

A. I think so; yes, sir. 

(). As this stands here on this statement the value would be in 
the neighborhood of thirteen dollars. 

A. I didn’t average that. 
1060 @. From the books ean. you tell what Oliver & Robinson 
were doing up there—what the character of their business 


was ? 

A. It is rather meagre, take this book by itself, but. taken in con- 
nection with the inventory book you would certainly know that 
they were merchandising. 

Q. That they were selling goods? 

A. You would know from papers that have accompanied this ; 
it fixes it very clearly in my mind what they were doing; but to 
answer your question directly, I don’t remember a single place here. 

Q. By Mr. Durrretp: You would know they were running a 
mill, wouldn’t you ? 

A. Yes, sir; I would know they were running a rill. 

Q. By Mr. Burros (resuming): Would you know whether they 
were sawing their own lumber or somebody else’s? 
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- 
; A. It is a mill, but it might be a coffee-mill. 


Q. They sold some lumber ; you put those two together ? 


. A. My impression is that I could discover lumber somewhere in 
| this book. 
. (). But you discovered the word “ logs * in there, in the 
books? | | 
106] A. Yes, sir; In some of the books. 
(). Did you find an inventory of logs anywhere? 
é A. No,sir. — ees 


Q. In finding out what their net assets were when they went into 
business, cH you take any account of any logs they may have had? 

A. No, si | 

Q. Or — they may have had? 

A. No, sir. | 

Q. When you make up a supposed inventory of their assets the 
third of September do you include any logs or any lumber? 

A. No, sir; simply the accounts; whatever is represented in the 

4 accounts; the mill account, as I supposed, includes all the logs and 

lumber not shipped ; that has been accounted for with the purchaser. 

@. Is there any credit to the mill account except for cash ? 

A. Oh, certainly. | 

Q. What for? 


A. Proceeds of the lumber. 


stk satya | 
(). That is cash, is it not? 
A. Yes, sir; it comes in as ¢ash. 

1062 (. There is no credit given to the mill until it is converted 


into cash or bills receivable, something equivalent to cash, is 
there ? | 

A. I will have to look at my papers to tell you whether any other 
word is used or not; yes, sir, something equivalent to cash; some | 
account against some other person or bills receivable; that is true 
enough; my- knowledge whether the mill had any logs on hand, or 
lumber, at any time is only a matter of inference. 

Q. If the ‘y did have on the third of September two million feet of 
lumber on the dock and four million feet of logs in the stream, then 
their assets would have been materially different from what you 
have stated here, wouldn’t it ? 

A. It depends entirely upon whether those things had_ been 
charged to the mill; it works the same way with the mill as it does 
with merchandise account, whether the mill had any real property i 
that would be an offset to the debt occasioned ; 1f they had it there | 
it would have been worth so much money to the owners of the mill. 

Q. And if they had it there some portion of its value would 

be increased over its value when it was standing in the 


ee 
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1063 woods? 
| ’ A. Not necessarily. 
(@ ‘That is probably so, is 1t not? 


) 
A. No, sir. | : 

). You think the logs would be worth no more than the standing 
timber ? 

A. That hinges entirely upon what it would cost to bring them to 
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that point. My knowledge of Cunningham, Robinson, Haines & 
C'o.’s business after June Ist, 1869, results in the conviction that the 
stumpage, so called, that means the standing timber, is not worth 
twenty-five cents an acre to them. 

©. You derive that knowledge from books kept up at Ossineke, 
do you not? 

A. I derive that knowledge from the examination of the books as 
late as 1874 and beginning of 1875. 

(). From what books? 
A. The books of both the Ossineke office and this office. 

Q. The books of this office show nothing except the lumber they 
had cut and sold? 

\. They did show a good many other things. 
Q. The books of this office don’t show what the expense 
1064 had been cutting the lumber out? © : 
A. It showed whatever they had advanced in the way of 
money or paid in the way of drafts for continuing the business up there. 

(). But you don’t know how much was charged to go into Jjumber 
that didn’t go into lumber? 

A. No, sir. 

@. Your knowledge goes to the fact that the Buffalo branch, so 
far as the book showed, had not made any money ? 

A. My knowledge goes to show that it was all one concern, but held 
under different names. The Buffalo branch made all the money 
there was made, and they made it on the sales of the lumber, but 
there was not enough made to counteract what was leaking out on 
the other end. 

©. You don’t know how much did leak out on the other end? 

A. I don’t know. 

@. You don’t know whether the books were kept so they didn’t 
know how much did leak out? 

A. I think there is very respectable evidence here, the four ac- 
counts we have been canvassing this morning, how it leaked out. 

(). Which four accounts? | 
1065 A. Those blacksmith, farm, mill, and expense ($17,700) 
leaks there. I don’t name the exact figures, but near that. 

@. Now, you find. that the store or merchandise during that year 
had in some way got three thousand dollars more than was put into 
it. It had brought back a net profit of three thousand dollars? 

A. You put the thing in rather—well, that last remark rather 
straightens it out. It is rather a crooked form for an accountant. 
The credit side of that account 1s $3,194.50. 

(). And also on the credit side was whatever goods might be left 
in the store? | 

A. Yes, sir; certainly. 

Q. Well, now, if they made thirty per cent. on the goods that 
were put in the store, how much goods would there be in the store 
left ? 

A. I can’t tell you. 

Q. Isn’t that a very easy problem ? 

A. No, sir. 


- 
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Q. If they paid sixty-eight thousand dollars for certain goods 
1066 and sold them at an advance of twenty per cent., how much 
would they sell them for? 

\. Theoretically you can make any sum you want to. You can 
call it 25, 30, 50. : 

Q. Tusk you if it was thirty per cent. if they put into the store 
goods costing sixty-eight thousand dollars and at the end of the year 
had received seventy-one thousand dollars ? 

A. You can accomplish it in one way just as well as another in 
theory. | 

Q. And had actually made thirty per cent. on all goods sold, how 
much would they have in the store? 

A. Thirty per cent. of sixty-eight thousand dollars would be 
$20 400. | 

@. Did you make a credit in your inventory of the third of Sep- 


tember, 1868, of any logs or posts. I think you said you did not of 


logs. Any for posts ¢ 
A. Posts included in-the sales ? 
I mean in the inventory. 
A. No, sir. 
Q. In what you call the assets on the third of September do you 
find that there were any farm utensils at that time? 
1067 A. Not specifically. 
@. Did you put any such thing in your inventory or the 
value of any such thing ? 
A. No, sir. 
Q. Did you put in any goods in store in the inventory at that time? 
A. No, sir. 
®. In the merchandise account, have you charged merchandise 
with expense account of the store, the salary of book-keeper, clerks, 
and things of that kind? 
A. I don’t know whether it is or is not in there, from the phrase- 
ology emploved in the books. 
. Where did you charge Mr. Gallup’ s salary ' 
A. I don’t know that that is charged at all, iia [ can prove it 
from reference to his own account. 
@. Where they are charged, what is credited to him ? 
A. (Witness produces books.) That last entry, that is an indica- 
tion, September 17th, to and by merchandise, to and by expense, 
that looks as if it was a salary. 
(. This item of September 17th, page 149? 
A. I infer that was salary. 
Q. This here shows account on book; that means that day 
106 8 Mr. Gallup took out of the store $152.25 worth of some kind 
of goods ? 
A.‘ Something they called merchandise evidently. 
@. And on the same day he returned to the store thirty-six dol- 
lars in cash? 
A. No; thirty-six dollars in merchandise. 
Q. And eighty dollars in something else ? 
The eighty dollars is something that he received, you know. 
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(). But he returned that to the store ? 


). 
A. Certainly ; this column represents what the store owes him. 
Q. Represents what he returns ? 
No, sir; not at all; he don’t return it; they charge it to ex- 
pense and give him credit for it, and it remains an obligation on the 
business so long as it is not offset anywhere else; not only an obli- 
gation of the business, but they owe him that eighty dollars until it 
is wiped out; he don’t return it all. 
Q. They don’t owe him till he puts something in? 
A. Well, he has put in his services. 

©. You don't know what the item of July 15th, R. E. Gallup, 

debtor, $1,008.75, credit of $354.00? You don’t know what 
1069 that mek? . 
A. No, sir: I don’t know other than is written there. 

(. Have you got up a full statement of all the business of Oliver & 
Robinson at this time, or have you confined your attention to par- 
ticular parts of their business ? 

A. All the business represented on the books that I have had ac- 
cess to. | 
. Have you testified to all their business here ? 

A. I have. 
(). Made a complete balance sheet ? 
A. No, sir; it 1s not a balance sheet ; 1t isa summary sheet ; there 
has been no cash-book anywhere in these proceedings, you know; 
in making a perfect balance sheet you have to have whatever there 
is in hand represented and recorded in the cash-book. 
(). ms ave you found it? 
A. I have had no access to that, except at that. time I have just 
sliuided to, in 1874; none during this examination. 
2. You don’t know whether they had one dollar or a thousand 
lars on hand ? 
A. No, sir. 
Q. Wouldn’t you infer all their cash had gone into George 
1070 Robinson’s financial account? 
A. I think that is hardly a fair question. 
Q. Do you know what the financial account means? 
A. No, sir. 

Q. Is there anything in the books to show you what they meant 
by making an entry of financial account? 

A. Nothing, except as I said in regard to Gallup’s account; it is 
inferential; I can surmise lots of things. 

(). Now,in the statement of bills payable you had here vesterday, 
you find on there, a little ways, debit merchandise; what does that 
mean; I will ask you first—this statement of bills payable is a 
statement of what Oliver & Robinson owes to various parties, is it 
not? 

A. It isatranscript from this book representing bills payable; that 
is wh: : it is. 

Q, That is what they owed to parties named on these statements? 

A. Only so far as the parties are named in this book; my infor- 
mation is obtained principally in regard to the individuals from 
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loose papers that I have had access to. I think I could tell you ac- 
curately in each case if you allow me to look along. 
107] (). Isn’t this statement a statement from this book ? » 


A. Yes, sir. 
Mr. DuFFIELD: As to the amount. 


@. Is it not as to the names? 


= | think it is. 
. Take the first item that you have got there; what.does that 

mean? | 

A. Well, I refer here, journal, page 11, mill earnings and ex- 
penses to bills payab le, $125.00. 

). Translate that into language we can understand ? 

A. ‘That is all there is about it. They bought something 
You must understand we don’t understand the bookkeeper’s 


() 

* 
laneuage any more than we understand the stenographer’s writing 
there. It is pli un enough to you, but not to us.. What person owed 


) 


what other person thi re 
A. I don’t know ae the payee of the note was. | have ho 
means of knowing. 
@. Yon know there was a note 
A. I know the book says there was a note, and a record is kept 
of it under head of -bills payable. Now, I will take the next one; 
perhaps [ can give some clearer information. Benjamin 


*) 


L072 ei ams e indebted in this sum to each of these accounts, 
ills }) AV | le, seventy dollars. 


That means that the firm bought from Benjamin Williams 


somethin 1¢ amounting to seventy dollars, and give their note to him 
for that? 

A. They gave him seventy dollars in a note; $10.19 in cash, and 
five dollars in merchandise, making $85.19. 

Q. But so far as the statement is concerned they cave him a note 
for seventy dollars ? 

A. Yes, sir; the probability is, everyone where the name 1s given 
there, that it is absolutely a transcript of this book. 

Q. If they were keeping a separate account with their mills and 
their merchandise, would it be proper for them to say that it was a 
bill payable to the mill, and charge it $125.00. 

A. No, sir. 

Q. Might not some book-keepers do it? 


A. They wouldn’t use just that phraseology. Myself, in making 


an entry, if I wanted to specify the fact I should say mill earnings 
and expense for one horse, $125.00, to bills payable. That would 
have keen my way of doing it. Mr. Gallup acted another 
way. 
(1075 Q. He didn’t do that ? 
A. He didn’t do that. , 

Q. Well, now, if they had bought the one horse from John Smith 
and paid him for it? 
A. There it would have been all written out. 
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Q. And suppose it was paid in cash and wanted to be charged to 
the mill ? 

A. It would be credited to cash in place of bills payable. 

Q. Well, now, can you find any place where there was any out- 
standing note to any person that corresponded with this entry of 
December 12th, the first entry on this statement ? 

A. I don’t understand the question. | 

Q. That is a charge against the mill there, is 1t not? 

A. Yes, sir. | 

@. Now, can you find any credit to any person to correspond with 
that ? 

A. No person; the credit is there, and is here to the bills payable 
account. 

Q. How do you know that is a transaction between Robinson «& 
Oliver and any outside person; how do you know it is not confined 
entirely to them in their mill? 

‘A. It might be; I suppose folks give themselves a note once 
1074 ina while. 

Q. Might they not call it bills payable if it was simply a 
due bill or memorandum ; it might not be accurate book-keeping, 
but might they not do it? 7 

A. Anything in the nature of bilis payable—the mill hasn’t any 
personality, except as you give to it; it 1s a branch of the busi- 
ness. : 

@. That is the only way you can keep account of it, any way ? 

A. In the several departments of business they have got to use 
either fictitious or auxiliary names. 

(). Now, as to these accounts of merchandise down below, amount- 
ing to $9,700, is that just the sum ? : 

A. Just the sum; it is written there. 

-Q. Do you find any person credited with bills payable correspond- 
ing to those entries ? 

A. You won't find any persons credited to it; if you found it at 
all you will find a person charged to bills payable; if they bought 
merchandise of Philip Becker & Co. and gave their note for it, that 
closed the transaction; they charge that note right to merchandise 

account for a certain invoice. 
1075 = Q. Did you find anything of that kind? 

A. I have told you more than four hundred times that I 
don’t find any explanation of those particular entries. 

@. Have you any indications in any way that there were any 
persons that the firm owed any sums corresponding to the sum set 
opposite those items, debit to merchandise? 

A. I have sought for them but haven’t found them. 

Q. Then, do you know in any. way that the firm owed those sums? 

A. Not of my own knowledge; not of any knowledge other than 
represented here. 

Q. Is that knowledge to satisfy you they did owe that to some- 
body ? 

A. Absolutely and fully. 
@. You base that entirely on your experience in the way—on 
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‘our idea of the way you would keep the books if you were keeping 
hem? 
A. Yes, sir. 
Q. If somebody else kept them in a different way—— 
A. If somebody else kept them with the intent to defraud, they 
might do it in that way. 
(). Quite a number of just such items all through there, are 
1076 there not? 
A. Yes, sir. 

®. Now, down here a little further, there is debit in favor of D. 
D. Oliver, six thousand dollars; does that mean the total indebted- 
ness of the firm, as you stated yesterday—the six thousand dollars 
belonged to Mr. Oliver? 

A. I don’t think it does. 

(). What does it mean? 

A. It means that he is charged with a note for six thousand dol- 
lars, and further details about it I don’t know; it is charged to his 
individual account; what he gave for it, or whether he ever gave 
anything for it, or ever expected to give anything—it probably has 
reference to something foregoing the conditien of his account. That 
thing simply means that he is charged with notes to the amount of 
six thousand dollars; it may be one, there may be forty. 

(). This statement, as I understand it, was a statement of what the 
firm owed? 

A. That statement is a statement of what they owe through the 
medium of promissory notes. 

@. Now, is that particular statement of six’ thousand dollars a 

statement of what the firm owes to D. D. Oliver? 
1077 A. No, sir. 
@. How does that differ from all the rest of them then? 

A. It does not differ at all. You see it is posted to his individual 
account. 

(. Take the next one that follows this, H. P. Baldwin, $233.00; 
that means the firm owed Baldwin; they had given their note to 
H. P. Baldwin for $233.00 ? 

A. Yes, sir. 

Q. These pencil memoranda in the journal, are ail of them 
yours ¢ . 

A. All of them, I think. 

Q. These pencil memoranda on the margin yours? 

A. Yes,’sir. 

Q. That has reference, I suppose, to your posting? 

A. Yes, sir. I didn’t make an ink mark onit at all; but in 
seeking for information, so as to meet the very questions you are 
asking me, I am very willing to give them as fully and freely as | 
can when I really know it as a fact. 

Q. Now, as you have got it here, that entry to H. P. Baldwin, 
that means the firm had given that firm a note of three hundred 
dollars? 

A. Yes, sir. 
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1078 Q. How does the former entry of D. D. Oliver differ from 
that; doesn’t the former entry mean the same; it had given 
D. D. Oliver a note for six thousand dollars? 

A. No, sir. I will tell you why. Here they specify they had 
goods, and they charge it, as I found in following through the 
book. I found that H. P. Baldwin. His account was not—he 
didn’t have an open account on the ledger, you understand. 
I had no business to put that in there. I done it explana- 
tory. That should be just like that (shows account on book), but 
this is one I found the fact and specified it. His name don’t ap- 
pear here as a title in an account on the books. 

Q. If the books had been kept in a proper way, would all these 
entries you have been obliged to look elsewliere for been put on the 
journal ? i 

A. I wish you would change that phraseology a little. That 
manner of keeping books is very frequent, and it cannot be called 
improper, only other book-keepers have a fancy for giving details 
that anybody else can follow them. RA 

(). By Mr. Durrieitp: Don’t those book-keepers pul those details 

on a blotter or day-book ? | 
1079 A. Quite usual; sometimes they carry them into the journal, 
: but whenever these details are given in full it is proper to 
have them on the blotter or day-book. 

Q.. By Mr. Burton: It is very proper to have them on the journal, 
too? 

A. It must. After being on they are transferred to the journal 
simply to consolidate them for posting. That is all the use the 
journal is of itself. 

Q. By Mr. Durrieip: Isn't that all the journal is,a consolidation 
of accounts in brief? 

A. Yes, sir. 

@. By Mr. Burton: (Resuming). Is this a book of original entry? 

A. I can’t tell you. I don’t know. 

Q. Do you have other books there, so that you would know from 
them? Did you ever have a blotter from there? 

A. You mean of Oliver & Robinson’s ? 

. Yes, sir. 

A. No, sr. 

@. You had these books then ? 

A. I never had the Oliver & Robinson books entirely; never had 
the Oliver & Robinson ledger. 

@. You don’t know whether this is a book of original entry 
1080 or not? 
A. I don’t. 
Q. If this was the book of original entry it is not complete enough? 
A. Not to satisfy me. , 
Redirect examination by Mr. Durrietp: 

@. You spoke of the entry of the seventeen thousand dollars 
charged to George Robinson as being a dereliction on the part of the 
book-keeper in delaying the entries. Do you find similar delays in 
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entering up other items which have no connection with George J- 
Robinson or his account ? 

A. Yes, sir; 1t is quite general. 

QQ. Do you know George J. Robinson’s handwriting ? 

A. Yes, sir. : 

@. Do you find any of his entries in this journal ? 

A. Yes, sir. 

Q. Where? What page? 

A. Page 175. 

@. Are those the only ones that you have found ? 

A. Yes, sir. 

(. All the other entries are in Gallup’s handwriting? 
108] A. Apparently, yes, sir; all the others are similar; all the 
others are in one handwriting. 
Q. That is Gallup’s? 
A. That is Gallup’s, I suppose. 


By Mr. Burton. One more question I want to ask: You stated 


that you found a balance debit against George J. Robinson of 


a 
$11,443.54; do you know how that arose ? | 

A. Well, he had an account; that financial account is one 
part of it; he had items that is made up; as you go through 
the book you will see items of cash credited to him; you will 
certainly find items of merchandise ; | am not sosureas to the cash. 
Through the journal Mr. George Robinson has a financial account, 
and the items made up in merchandise, credited toand by merchan- 
dise. I suppose the credit — where he buys and pays for merchandise 
and turns that into the store; but from these same loose papers, and 
in order to get somewhere approximately near correct, | found out 
that he brought some money into the business outside of his finan- 
cial account, and [ have earried along that sum, five thousand dol- 
lars, to his credit, you know, and arriving at this final balance I 

gave him the benefit of that, but the five thousand dollars 
1082 does not appear through that book. 

@. Now, wasn’t that financial. account evidently the open- 
ing of another account where they kept the money in the name of 
one of the partners? 3 

A. I don’t think it is; that has not occurred to me as among the 
probabilities ; it may have been. 

(. It is evident from the first entry of it that it was the exact 
amount that had been received from the sales of lumber? 

A. Yes, sir; but we don’t know whether that really came to him 
as money, or whether it came to him in time paper which he got 
discounted and used this account. You see a man may be strictly 
honest and just and de his business in just that kind of way. 

Q. We are not talking about his honesty or dishonesty. 

A. Your questions are calling upon me to infer orsurmise, which 
I cannot well do in this connection. ) 

Q. Isn’t that a very reasonable explanation to make of that ac- 
count ? : | | 
A. Not by any means; I should not call it a reasonable explana- 
tion. | 
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3 Q. If it was the fact, then anything that that financial ac- 
1083 count showéd was really funds on hand? 
A. That is also inferential; I don’t know. 
Q. It ought to be, hadn’t it? | 
A. I don’t know; one must thoroughly understand what the ac- 
count means before they can say what ought or ought not to be. 
Q. On this statement of mill earnings and expenses have you the 
returns from all the cargoes as shown by the bills of lading that 
came into your hands? . , , 
A. Yes, sir. 
Q. Have you returns from all the cargoes as shown in this ex- 
hibit on page 17 of the printed book ? 
A. If you will name the cargoes I will tell you at once whether | 
have a record of it. 
). Have you got the Fremont, consigned to Bickford ? 
A. Yes, sir. | 


@. And the Clara, consigned to the Peninsula Iron Company, 
Martin Cline? 
A. Yes, sir. 
(. The Wanderer? ; 
A. The Wanderer: yes, sir. 
1054 (). All of those consignments, amounting to seventeen thou- 


, 


sand actual value and-eleven thousand expected value ‘ 

A. Ihave got the seventeeca thousand accurate; I haven’t got the 
eleven thousand; I have POL a portion of the eleven thousand. 

J. Is that all entered on this sum of mill expenses and earnings? 
A. Yes, sir. 

@. And something besides that, | suppose? 

A. Yes, sir. 

@. By Mr. DuFFIELD (resuming): Now, I understand, Mr. Boyn- 
ton, that you found, according to this journal, that George J. Rob- 
inson was charged five thousand dollars too much, or that he was 
entitled to a credit of five thousand dollars, which was not on this 
journal as against his financial account ? 

A. You misunderstood or misapprehended the fact; he is entitled 
to a credit of five thousand dollars. 

Q. Which you said you obtained from some scraps of paper? 

A. Yes, sir. 

@. Not from the journal ? 
1085 A. Not from the journal; not a credit on the financial ac- 
count—what he distinguishes as the financial account—but 
in George J. Robinson’s private name; he has an account of mer- 
chandise, and that had a credit of five thousand dollars. 

®. What I want to get at is that there is a credit to him which 
you have determined that he ought to have, of five thousand dol- 
lars, which does not appear on this journal. 

A. Phat is the fact. 

@. By Mr. Burrow (resuming ): Those fugitive, loose papers that 
you spoke of—are they in the room ? 


A. No, sir. 


® 
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Q. They were papers that belong to Oliver & Robinson ? 


A. I don’t know where they belong. 

@. Pertaining to their business ? 

A. I cannot recollect t just now where they did come from. 

Q. Will you have those put at our disposal? 

A. I tbink the first intimation that I had — there was a tim 


some time after I had commenced these books that I eame in Pos- 
session of four of Mr. Gallup’s trial balances, and from one of those 


papers I probably got the idea about this matter. I found that I 
couldn’t make my figures on separate accounts agree, and ] 


1086 discovered there was five thousand on his to the eredit of 


George J. Robinson, of which I had no idea whatever. |] 
assumed it as money, and put it in my papers and kept my own 
balance along parallel with his. [ have got that paper here. 


Mr. DurrieLp: Mr. Boynton, will you also produce with Mr. Gallup’s 


trial balances your trial balances from time LO time,as you May have 


made them ? | 

A. It will take a stenographer that had been bred by myself to 
understand Guna: 

Mr. DurrieLtp: Well, I understand them; they are the papers I 


. went over with you. 


Mr. BURTON: Will you also produce for the SLE hoger aphe r any Suc h 
papers belonging to the old firm of Oliver & Robinson that you may 
have used in making up these accounts ? 

Mr. Durrietp: By that you mean, I suppose, that he has got 
facts from : he need not produce all the papers that he looked over 
unless he Pot Some facts from them. 

Mr. Burton: No; I don’t suppose they are very necessary. No 
accountant would want them. 

Mr. Durrretp: I now offer in evidence the four trial bal- 
1087 ances of Mr. Gallup. 

Marked Exhibit 71. 

Mr. DurFrreLp: I now offer in evidence a list of so-called Saginaw 
claims. 

Marked Exhibit 72. 

By Mr. Durrietp: I show you what purports to bea eli te] 
mortgage from David D. Oliver and George J. Robinson to True P. 
‘Tucker for seven hundred dollars, dated the llth of June.1S868. Is 
that included in your statement of the liabilities of Oliver & Robin- 
son outstanding, either in bills payable or accounts payable 

A. Not that I can recognize by name. 

Paper marked Exhibit 73 for identification. 


THOMAS C. BOYNTON. 


1088 Henry 8S. CUNNINGHAM, sworn, duly examined by Mr 
DUFFIELD, testified as follows: 

Mr. Cunningham, you are one of the defendants to this suit? 

A. Yes, sir. 
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@. You were one of the members of the firm of Cunningham, 
Robinson, Haines & Co., were you not ? 

A. I was. : 

Q. Did you have charge of the Buffalo office of that firm—the 
Buttalo business | mean ? 2 
A. Principally. 

Q. Did you see the lumber that came here from Ossineke? 

A. I did. 

@. What was the quality of the mill run of lumber as it came 
here from Ossineke, w es ther above or below the average ? | 

A. It was nearly one-third Norway, perhaps not quite, and the 
white pine was a coarser-grade ; 1n fact, some of the white pine you 
eould hardly tell whether it was white pine or Norway. 

(). Was the run below the AVCTALC ? 
The run was below the average of pine that came into this 
market. 
1089 Q. You were acquainted with Michigan pine ? 
A. I had a good deal of acquaintance with it. 

Q. How did this compare with the average of Michigan pine? 

A. We handled largely Michigan pine at the same time from Sag- 
inaw Valley ; it averaged better than this ? 

(). ¢ ‘onsiderably better? 

A. Considerably better. 

Q. Did the concern make any money off of the Ossineke luml 
A. They never did; it was a sinking ship. 

®. And finally went down? 

A. Finally went down. 

(). Now, I have here the bills of lading; when the firm of Cun- 
ningham, Robinson, Haines & Co. dissolved, with whom were the 
papers, books, &c., of the firm ; in whose possession were they left ? 

A. They were left with me. 

Q. Did you have them all except such as George Robinson took 
away as you have testified to in this case? 

A. Yes, sir. 

(). All the others? 

x. Yes, si 

Q. Will you look at this package and see whether those are 
1090 the bills of lading for the year L868 ¢ ¢ 


\ 


(Presents bills to witness.) 

A. This is the package of bills of lading for 1868, from June 9th 
LO September third. 

Were there any shipments after September third ? 

A. There were. 

Mr. Durrie.p: I offer those bills of lading referred to in evidence. 

Papers marked Exhibit No. 74, A, B, C, &e. 

(. Is that a statement of the amount in the bills of lading; 
amount of cash or feet they call for? 

A. Yes, sir; this the number of feet. 
Q. Is that a statement you made. 
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A. This is the statement. I want tosay here, I want make a cor- 
rection of one thing estimated; I found the cargo at two hundred 
thousand, and the bill of lading calls for less; I supposed it had a 
full cargo and I would find the balance, but I never found it; it had 
been deducted. — 

©. What is the correct agoregate ? 

A. 1,913,562 feet. : 

Q. That is for shipments between June 9th, 1868, and September 
third? : 

A. Yes, sir. 


109] Paper referred to marked Exhibit No. 74. 


Q. Are these the bills of lading from September third, 1868, to 


the close of the season ? 


(Presents ten bills.) 
A. Yes, sir. 


Bills offered in evidence and marked Exhibit No. 76, A, B, C, Ge. 

Cargo of September 9th, American Champion, 186,027 feet. Wit- 
ness finds no bills of lading, and it is an estimate: and the bill of 
lading for the Fairfield, which was produced on the examination of 
Alfred Haines, is not found. 

(. Call off, if you please, the vessels and the amounts of cargo? 

A. The American Champion, 186,027; Schooner Blake, 142,368 ; 


Morning Star, 190,972; Surprise, 159,636; Fairfield, 144,000; San 
->* 


Jacinto, 199,247; IKkanter, 232,119; Emily, 105,708: American 
Champion, 180,000; Rio Grande, 200,000. — | 

Q. You have called all those as well as what you have not pro- 
duced ? 

A. Yes, sir. | 

). What is the total ? 
1092 A. 1,740,069 feet. 
. Q. Those are all the shipments of lumber received by you 

after Septem ber third to the close of the season of 1868? 

A. They are all that [ have any account of any shipments, and 
all that I know anything about. 

Q. Well, you would know of others if you had had them ? 

A. I should suppose I would. | 

@. Don’t you know you would 

A. I can’t say that, Mr. Duffield, for the fall of 1868; but it com- 
pares with the report made by Mr. Robinson. 

(. It compares with the entries on your books of lumber received? 

A. You must take the situation, the fall of 1868. No office or 
vard Was occupied the fatl of 1868. 

©. You kept some track of the shipments, did you not? 

A. No, sir; all that amount of shipments has come to me since 
through bills of lading and otherwise. I say that with what there 
was on the dock would be all that the mill would be likely to pos- 
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sibly produce for the balance of the season; greater than I thought 
they could produce. | 

Q. Will you look at those and see if they are the bills of lading 

for the year 1869? (Presents bill to witness. ) 
10938 A. Yes, sir. 
| The bills of Janding which were produced on the testimony 
of Mr. Winchester, and marked Exhibits from No. 5 to No. 19 in- 
clusive, are now offered in evidence and retain same numbers. The 
remaining four, not marked then, are now marked Exhibits No. 77, 
78, 79 and 80. 

Q. What is the aggregate? 

A. I will say in the first place that there was a million forty-three 
thousand two hundred and thirteen feet of the first shipments sawed 
the year before and kept over the winter from the logs of Oliver & 
Robinson. ‘Then the balance of the season shipping, as shown by 
those bills, were 3,964,566 feet. The aggregate of that season of 
1869 was 5,007,779 feet. 

Q. Those were shipments to all points, were they, as well to Buf- 
falo and other points? 

A. We were not sending lumber to anywhere else but to Buffalo. 
Had a yard here; and bringing it to Buffalo. 

(). Did not ship that year to anywhere else? 

A. No, sir. 
1094 Mr. Lurron: We want only what Mr. Cunningham knows 
of his own knowled lf he has simply been informed of 
that fact it is not necessary. 7 

A. I know we kept general track of business through correspond- 
ence and other ways, and kept track of all lumber that was sawed 
there, and it was shipped as fast as could be manufactured. If any 
had been sent away from there by other vessels, we had one there 
that would bave reported it to us. We should have known it. 

®. Does that complete 1869? 

A. Yes, sir. 

(). Have you got 1870? 

A. You have it there, sir. 

®. Are these the bills of lading for 1870? 


+ ) 
ga Ve 


(Presents papers heretofore marked in the testimony of Mr. Win- 
) 


chester Exhibits 25 to 46, inclusive.) 
A. Yes, sIr. 


Bills now offered in evidence, and retain same marks, excepting 
one not identified by him, and now marked Exhibit 81. 


. Now, what is the aggregate? 


A. They aggregate 5,630,364 feet. 
1095 Q. Was that all the lumber you received from Ossineke for 


that season ? 
A. It was for 1870. Yes, sir. 
Q. Were you shipping to any other points than Buffalo in that 
season ? 
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A. No, sir. 

@. Now here are the bills of lading for 1871. 
(Presents 14 bills to witness.) 

A. Yes, sll 


Offered in evidence, and marked Exhibits No. 82, A, B, C, &e. 


(). igh apn Deis) regate ¢ 

A. 3,568,285 feet. 
| . Q. [ show you an envelope in which the bills of lading were, and 
) eal] your attention to figures on the outside; who were they made 
j by ¢ ¢ | 
i Those were made by George J. Robinson. 


A: 
Q. Do they tally with the list you put in‘ 
A. Yes, sir 


Knvelope marked in evidence No. 85 


; Mr. burton: We object to this testimony of figures made 
aa 1096 between the defendants; memoranda made by the defendant 


as incompetent LO charge the complainant. 
(). Are those the bills for 1872? 
(Presents 16 bills to witness.) 
A. Yes, sir; those are the bills for 1872. 
(Bills marked in evidence Exhibit $4, A, B, C, &ce.) 
(). W hat do they aggregate ° 
A. 3,027,860 feet. 

(). Was that all that was received by the firm from Ossineke in 
1S72? 

A. Yes, sir; 1t was. 

@. When was the mill which the firm built or rebuilt at Devil 
river burned * 

A. In the fall of 1872, November; the fore part of November, | 
2 ~ think. : 

(. Subsequently was there any lumber up there sawed for the 
hrm ? 

A. There was some for the firm sawed on the dock there that fall ; 
sawed and left there till the spring of 1875, on the dock ; there was 
1,043,854 feet 

@. What was done with that? 

A. It was brought to Buffalo and measured in the spring. 

). Have you got the bills of lading here? 
1097 A. No, si 
@. From what do you derive the amount ? 
A. I derive it from the books. 


} 


Mr. Burton: I object to any statement from the firm’s books with- 
out the introduction of. the books themselves. 

Does that comprise all the lumber your firm received from Os- 

sineke during the time of its business up to the burning of the mill, 
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and including that sawed before the burning of the mill, but not. 
shipped till 1875, as vou just stated ? 

A. It does. 7 

@. During this time, I understand you, that there were no ship- 
ments elsewhere ? 

A. No shipments elsewhere to other points, as I think I very well 
know. 3 
@. You established your yard here in Buffalo at what date ? 

A. The spring of 1869. 

@. Contemporaneous with or before the opening of navigation ? 

A. We were ready to receive lumber before any lumber arrived. 

Q. Subsequently you.ran the business with the two branches in 
conjunction ? 

A. Yes, sir. 
1098 i. Now, have you your Cargo book; will that be produced 
too? 

A. No, sir. : 

Q. Where is that, the cargo books corroborating these bills of 
lading ? 


A. A cargo book was kept, as I remember it, in the firm for a : 
credit to the Ossineke office. ; f 
@. After the mill was burnt were there any logs sawed into lum- Re 
yer for the firm from the Ossineke property ‘ | 
A. In the spring there was a small tow of timber brought here j 


taken from the Ossineke mill property, aggregating 877,678 feet. 

(. That was not sawed ? 

A. That was in logs; I have estimated that there -were seven mil- 
lion feet of logs On hand sawed by Sanborn. 

Q. Before you get to that, I ask you if there were any logs sawed 
by anybody up there after 1878 and 1874; did Sanborn do the saw- 
ing ? | 

A. Sanborn done the sawing. 

(. For your firm ? 

A. Yes, sir. 

@. How much did he saw; did he render a statement ? | 

A. Yes, sir. | 
L09E Q@. See 1f you recognize this? (Presents Exhibit No. 4 to | 
witness. ) 

A. Yes, sir’. 

(. What is the amount shown there that Sanborn sawed ? 

A. 6,715,529 feet. 

Q. What is the full aggregate of all the lumber that you have re- 
ceived from Ossineke ? 

A. Well, the total of timber is 25,105,580 feet; I mean the total 
of logs and lumber; that was 25,105,580 feet: in that I have taken 
out the difference between Sanborn’s estimate and the seven million, 
and I have added 320,000 that we sold to Sanborn, and 50,000 that 
was 1n some lumber that went to Dunks, of Detroit. 

(). Is that all? 
A. Then we sold a thousand dollars’ worth of timber 
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(). Just state if -you sold any logs; I don’t like your use of the 
word timber. 
A. Standing timber ? 
(). Call that stumpage, please. 
A. We will call that stumpage; we sold the trees as stumpage to 
Peter McCray, a thousand dollars’ worth, and then he madea 
1100 draft back on us; he advanced that, and he didn’t get enough, 
and he drew back, I think, $83.82 7 | 
(J. Is that his draft ? 


(Presents draft to witness, which is offered in evidence and marked 
exhibited SD. ) 


A. That is the draft he made on us. We received a thousand 
dollars, and he didn’t get enough timber to pay 1t and he drew back. 

(). What would the thousand dollars represent ; at what rate did 
he buy ¢ | 

A. I don’t know how much timber he bought for that thousand 
dollars. 

@. Don’t you know what the rate was ?. 

A. No, sir; it was a transaction up there; I don’t know about it ; 
I know we received a thousand dollars. 

Q. For timber ? 


A. For timber, yes, sir; and our books don’t show anything ; 


only show we received so much of him, and then shows this. 

@. That was standing timber’? 

A. Yes, sir; that was standing timber; stumpage there. I think 
the stumpage was sold to McArthur & McCray; I think it was Me- 

Arthur & McCray together. i 
1101 Q. Did you sell any other logs or stumpage there ? 
A. Only as we sold to Merrick, Fowler & Lyon. 

Q. The amount of McCray or McArthur stumpage is to be added 
to the 25,105,580 feet, is it ? 

A. Yes, sir. 

@. You have been a lumberman a good while, have you not? 

A. I was never a pine lumberman till I entered this; yes, sir; I 
have been a lumber merchant here in buffalo as éarly as 1863. 

@. What is the value of white pine stumpage on Devil river, in 
the years 1868, ’69, ’70, ’71, ’72, and ’73? | 

A. Such pine as that was worth a dollar and a half for Norway, 
and two dollars for white pine. 

Q. Now, out of. the lumber, to the receipt of which you have 
testified, was there any cut upon lands not included in the D. D. 
Oliver transaction ? 

A. There was. 


Mr. Burton: How does Mr. Cunningham know it? 
Witness: I was on the ground when they were cutting it. 
Q. By Mr. Durrievp (resuming): What sections; specify, if you 
please. 
A. One-third of the pine growing on sections 8, 9, and 17. 
1102 Q. One-third of it? 
A. Yes, sir. : 


Se 
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Q. Why one-third of it? 

A. One-third of those lands the firm bought of outside parties. 
(). Never were in the Oliver transaction ? 

A. Never were in the Oliver transaction. 

Q. Do you mean one-third interest in the land? 

A. I mean one-third interest in the land. 

Q. Mr. Oliver only had then a two-thirds interest ? 

A. ‘That was all. 

@. How much was that one-third, as near as you can arrive at it? 
A. | place that at 2,815,000. 

Q. Do I understand you to say you had been over those lands? 
A. Yes, sir; at different times. 

®. With the view to ascertaining the amount of stumpage on it? 


A. Yes, sir. 
@. In your judgment, then, those lands hold three times the 
amount of stumpage you have given here? 


A = Yes, S] lis 


11038 ©. How did those lands compare with the other lands of 


.¢ 
Oliver’s as to timber, quantity and quality ? 

A. It was a group of canal lands; we had four or five groups of 
those lands, and this was decidedly the best of the group that is in- 
cluded in this land. 
®. How much was that ? 

1. 2,815,000. 
). Were any of those logs and timber received by you cut on H. 
Robinson’s land? 3 

A. Land that he bought for the firm. 

@. Can you give us a description of those lands ? 

A. Yes, sir; the west half of the northwest quarter, section three, 
and the southeast quarter of the northwest quarter, section three, 
town..28, range 8 east; then there is the southeast quarter of the 
northeast quarter of section 36, and southwest quarter of the north- 
east quarter of 36; the south half of the northeast quarter of 38, 
township’ 29 north, range 8 east. 3 

(). ‘There isone more that you want. Did you give the northeast 
quarter of the northwest quarter of section 3, town 28 north, range 
S east ? 


M. 


A. Yes. sir: that should be in. 


1104 (. How many acres in all? 
A. BPAL ACTEeS., 
@. How much timber, in your judgment, was taken off of those 
lands? | 


A. Well, about 700,000, probably. 
(). Your estimate is the amount of stumpage there all cut? 
A. Yes, sir; it was bought by us with our money. 
@. And your estimate is that the stumpage on those lands was a 
little over two thousand to the acre? 
A. Yes, sir; we cut off all the stumpage there on the 320 acres. 
(. How much was cut on the Oakes land? 
A. All I shall: have to say is that they swear there was 900,000 
taken off by us. 


e 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 887 


Q. I think you have in your statement included the 1,740,069 feet 
carried through the winter and sold to Evans? 

A. I have ineluded that; yes, sir. 

Q. I want to know whether you have given that in your aggre- 
gates there? 

A. Yes, sir; I have given that in my aggregates. 

. Now, have you included any estimates of the balance of old 

logs of Oliver & Robinson in your twenty-five million 

1105 aggregate? 

- <A. No,sir; out of that should come 700,000 feet of old logs; 
out of the twenty-five million feet should come 700,000 feet of old 
logs in the spring of 1869. | 

. That is, you have included that? 
A. I have ineluded that in this twenty-five million; yes, sir. 
(). What were these old logs at the miil worth in the fall of 1868? 


} 


will ask you first, what was the cost to drive those logs ‘ 


Leena 


Objected to by Mr. Burton as immaterial. 


A. The driving expenses, taking the time from the spring till we 
vot them through, the logs we drove there would average a dollar 
and a half for driving. 

@. And what for cutting and hauling to bank? 

A. The usual price for banking was four dollars a thousand ; they 
did pay as high as four and a half. 

©. What was the saw bill? 

A. The saw bill in those days four dollars a thousand in that 
part of the country. | 

©. What was the lumber worth on the dock? 

A. Well, a fair price for lumber on the dock we considered to be 

ten dollars a thousand during the time we run the business. 


1106 Q. What were the logs worth in the stream at the mill; at 
the mill, 1 suppose, is meant at the boom near the mill? 
A. Those logs were seattered : at the third of Septem ber were scat- 


tered all along up the river. 

Q. First give us the value at the mill. 

A. At the mill were bought there at five and a half, and were 
worth not to exceed six, an average of the lumber and the class of 
logs not to exceed six and a half at the outside, for that class of 
stock. 

Q. You say logs were bought there at five and a half? 

A. Yes, sir. 3 

Q. Who do you know that ever bought any at that price ; do you 
know any man that ever did? : 

A. I know that Oliver & Robinson bought some there in 1868 for 
five and a half. 

@. Oliver & Robinson, or Oliver, which ? 

A. Iam not sure whether the contract was with Oliver & Robin- 
son or with Oliver alone. 

@. Do you know George b. Melville? 
A. I used to know him, when he was alive. 
@. He is dead? 
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A. He is dead. 


1107 Q. Do you know the signature of Mr. Oliver and George 
Robinson ? 
A. I do. 
®. Whose signature is that at the bottom of that? 


(Presents paper to witness.) 

A. That is Mr. Oliver’s handwriting. 

Paper referred to offered in evidence, being a contract for a cer- 
tain amount of logs at $5.50, delivered at the mill. 
Marked Exhibit No. 86. 
Q. Do you know who signed this contract ? 
(Shows paper to witness.) 


A. Signed by David D. Oliver as Oliver 
signed by Oliver & Robinson in the handwriting of Oliv 


Paper referred to offered in evidence and marked can No. 87. 


& Robinson: cu is. it 


TS: 


(). Is that a letter of Mr. Oliver’s, dated December, 1865 ? 


(Presents paper to Reet 
A. Yes, sir. : 
Thats his h; —— r 
/. Yes, si 
1108 (). You are acquainted with his signature ? 
A. Yes, SIP. 
Letter referred to offered in evidence and marked Exhibit No. 88. 
That is Mr. Oliver’s writing, too? 
(Presents paper to witness, marked Exhibit No. 89.) 
A. Yes, sir. 
®. You received both these letters from him ? 


A. Yes, sir. 
. Was _ referring to No. 38, a reply to a letter of yours? 


A. Yes, sl 

. Has "7 reference to these very lands in controversy in this suit ? 
A. Yes, si 

Q. (By Mr. oa It specially refers to canal lands? 


A: It refers to all the lands. 
Q. By Mr. Durrretp, (resuming): It has reference to all those 


lands ? 
A. Yes, sir. 
Q. An | this Ager letter, No. 89, also ? 
A. Yes, sl 
Mr. a For the year 1868, I offer in evidence the 
and accom- 


1109 


list of accounts received by the county treasurer, 
panied by his certificate that it is a true copy. 

Mr. Burton objected to the introduction of any evidence of this 

kind, for the reason that the best evidence is the tax-poll itself; that 
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there is no provision that the officer may make a certified copy of 


the tax-roll for use in evidence; that is not, and does not, purport 
to be a copy of the entire tax-roll. ‘ 

Certificate is dated June 9th, 1880, marked Exhibit No. 48. 

Mr. Duffield next offered in evidence certificate dated June 12th, 
1880, marked Exhibit No. 49. 

Mr. Durrietp: I also. offer this computation by H. 8S. Cunning- 
ham of the amount of the tax chargeable to the complainant under 
the decree attached to Exhibit 48. 

Mr, Burron: I will make a veneral objection to all these tax cer- 
tificates and let that cover the whole. The same objection I have 
made to the previous offers. 

Mr. Durrietp: Now, for the year 1869, I offer the original re- 

ceipt. 


1110 Qbjected to by Mr. Bu rton, for the reason that the original 
receipt Is not the best evidence. 


Mr. Durrretp: The original receipt of George B. Melville, town- 
ship treasurer, “e $1,042.41; the original receipt of A. Hopper, 
county treasurer, for ray 1G; on original receipt of William John- 
son, township tr asur for $253.55, and the statement of the com- 
putation of H.S. ¢ iat m eer the amount of taxes chargeable 
to the complainant under these receipts. The receipts of Hopper, 
Melville, and Johnson are. attached together, and marked Exhibit 
No. 50. | 

Mr. Duffield next offered in evidence taxes of 1870, certificate of 
Thomas Collins, county treasurer, dated the 18th of May, 1880, 
with roll attached. 

Also certificate of Barnard P. Cowley, treasurer of Alcona county, 
dated the 13th of June, 1880. 

Also One by the same dated 4th of June, LSS0, attached together, 
marked Exhibit No. 51. 

Mr. Dufheld next offered in evidence the’ computation of Mr. Cun- 
ningham, attached to Exhibit No. 51, of the amount of taxes charge- 
able to the complainant under the decree. 

Mr. Dutheld next offered tn evidenee the tax of 1871, 

1111 certificate of Thomas Collins, county treasurer, dated the 

ISth day of May, 1880, with roll attached, and certificate of 

Bernard P. Cowley, treasurer of Alcona county, dated the 4th of 
June, 1SS0O, marked Exhibit 52. 

Also offered the computation of H.S. Cunningham, attached in 


two places to Exhibit No. 52, showing the amount of said taxes 
chargeable to complainant under the decree. : 

Also for 1872, the certificate of Thomas Collins, county treasurer, 
dated the 18th of May, 1880, and roll attached; receipt of James 
Lewis, township treasurer, for $474.68, and certificate of Bernard P. 
Cowley, treasurer of Alcona county, dated June 4th, 1880, marked 
Exhibit No. 55. : 

Also offered computation of H.5. Cunningham, attached to Ex- 
hibit 53, showing the amount of said taxes chargeable to complain- 
ant under the decree. 


112—214 


eS 


a a 
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Next offered in evidence the tax for 1878, certificate of Bernard 


P. Cowley, dated June 4th, 1880, and roll attached, and certificate 
of Thomas Collins, dated the 18th of M: ay, 1880, and roll attached, 


marked Exhibit 54. 
Also offered computation of H.S. Cunningham, attached, 


1112 showing amonntof said tax chargeable to complainant under 


the decree. 

Next offered for the year 1874 advertised list of taxes in the Al- 
pena County Sysciupe showing the amount of the original tax, 
marked Exhibit No. 58 

Also offered cert tifice ate of B. P. Cowley, treasurer of Alcona county, 
endorsed on roll, dated Bue Ith, ISSO, also marked Exhibit No. 55. 

Next offered eertificates ot sate to Kidridge M. Kowler, marked 
Exhibit No. Do. | 

Ne xt offe red’ in evidence deed of Mldridge M. fowler LO Charles 
H. Schad, dated the 26th of ( lctober, 1S77, marked Exhibit 55. 

Also offered another deed of same date from Fowler to Schad, 
marked the same. : 

Next offered quit-claim deed from Charles H. Schad to Richard 
b. Hoag, dated December 14th, 1878, same mark. 

Next offered another deed from Schad to Hoag, same date, marked 
the same. 

Next offered declaration of trust from Hoag to Hunt, dated the 

6th of January, 1879, ma rked Exhibit 55. 
1115 Next offered deed from Richard B. Hoag and wife to Gar- 
Bb. Hunt, dated the llth of June, 1879, marked Exhibit 
55, same as the others. 

Mr. Duffield next offered in evidence certificate of B. P. Cowley 
treasurer of Alcona county, Michigan, endorsed on roll, dated the 
13th of July, 1880. 

Ne xt offe red same of same, dated 4th of June, 1880, marked Ex- 
nip 55 “A.” 

Next off fered in evidence certificates of sales to Eldridge M. Fowler 
from A. Hopper, county treasurer, marked Exhibit 55 “A.” 

Also offered some deeds from Fowler to Schad, Schad to Hoag, 
and Hoag to Hunt, and declaration of trust from Hoag to Hunt, 
offered in connection with taxes of 1874, already marked Exhibit 55. 

Next offered in evidence certificate of sale 10 Margaret W. Cun- 
ningham, dated November 8th, 1877, with assignment on the back 
to Gerrit B. Hunt, marked Exhibit 55 “A.” 

Next offered receipt of B. P. Cowley, dated October 16th, 1876, to 
Eldridge M. Fowler, marked Exhibit 55 “A.” 

Also offered computation of H.S. Cunningham, showing 
1114 amount chargeable to complainant under the decree, marked 
Exhibit 55 “A | 

Next offered certificate of Thomas Collins, county treasurer, with 
roll attached, dated 9th of June, 1880, marked Exhibit 55 “A.” 

Also offered receipt No. 242, dated September 30th, 1876, of cer- 
tain taxes for year 1875, marked Exhibit No. 55 “A.” 


Mr. Durrietp: I now offer in evidence the auditor general’s list 


‘ 
% 


% 
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of taxes for the year 1876, contained in supplement to Alpena 
County Pioneer, marked Exhibit No. 55 ae 

Next offered in evidence certificates of sale from Thomas Collins, 
county treasurer of Alpena county, to El dridge M. Fowler, with as- 
signiment of E. M. Fowler endorsed on the back thereof, marked 
Exhibit 55 “ B.” 

ixecution by E. M. Fowler is admitted. 

Next offered in evidence receipt from State treasurer, to Gerrit B. 


-Hunt, for $18.88, dated October 18th, 1878, marked Exhibit 55 “B.” 


Next offered in evidence certificate of ‘Thomas Collins, with list of 


lands sold for taxes, for 1876, attached, certificate being dated June 
9th, 1880, marked No. 55 >. 
L116 Next offe red in evidence stan to Aleona County Re- 


view, containing the auditor general’s notice of sale for said 
taxed land, dated July second, 187 7, marked Exhibit 55 “ B.” 

Next offered in evidence certificate of sale from County Treasurer 
Cowley to EK. M. Fowler, with any nents thereof endorsed on the 
back, to Gerrit B. Hunt, marked E x hib i No. bb "BS 

Next offered in evidence receipt of ‘Thomas Collins, county treas- 
urer, for pavment of taxes on lands therein described, admitted to 
be for taxes of the year 1876, marked Exhibit No. 55 “ B.” 

Next offered in evidence certified COpPy of the assessment roll of 
Aleona county pertaining to lands described therein, certificate 
dated 13th of July, 1880, marked Exhibit 55 “ B.” 

Also offered in evidence computation, by H.S. Cunningham, of 
amount of taxes chargeable to complainant under the terms of the 
decree and which is attached to No. 55 B. 

Next a in evidence, for the year 1877, copy of the Alpena 

County Pioneer, containing the auditor general’s list of sale 
1116 of as taxed lands, dated July Ist, 1878, marked Exhibit 
No. 55. “C,” 
Next offered in evidence receipt of Thomas Collins, No. 
209, for taxes on certain description; certificates of sale by Thomas 
Collins, county treasurer, with assignments on the back from Isaae 
Lyon to Gerrit B. Hunt, marked Exhibit No. 55 “C.” 

Next offered receipts from Thomas Collins, county treasurer, dated 
June 26th, 1879, with certificates of sale from Thomas Collins, 
county treasurer, to Isaac L. Lyon endorsed on the back, with as- 
sisnments to Gerrit B. Hunt endorsed on the back, marked Exhibit 
ae ¢3.” 

Also offered certificate of Bernard P. Cowley, endorsed on the back 
of. roll dated June 4th, 1880. Offered same dated on the back of 
another roll July 15th, 1880, marked E xhibit No. 55 “C.” 

‘Also offered computation of H.S. Cunningham of amount of taxes 
chargeable to complainant under the terms of the decree, marked 
Exhibit No. 55 “ C. 
1117 Next offered in evidence, for the year 1878, certificate of 
Thomas Collins, dated June J 2th, 1879, ase computation of 
H.S. Cunningham of amount of said taxes chargeable to complain- 
ant under the decree attached, marked Exhibit 55 “ D.” 
Examination here adjourned. 
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Proceedings 7.30 p. m., Saturday Hvening. 


Mr. Duftield offered in evidence roadmaster’s warrant from ecom- 
missioner of highways for the a of Ossineke to the overseer 


of highways for road district No. lwo papers, both dated 27th of 


June, 1870, marked Exhibit No. 

Next offered in evidence certificate of Thomas Collins, county 
treasurer, dated June 25d, 1880, showing the amount of taxes paid 
on the descriptions in case and who paid by, or the person to whom 
it was sold or by whom redeemed, for the years 1876, 1877, 1878, 
and 1879, marked Exhibit No. 55 E. 


Mr. Cunningham. have you computed that road tax? . 
A. Yes, sir; $326.24. 
1118 q. And on the other lands ? 
A. On the other lands I have charged him three-fourths 
In my computations I have carefully examined and ebtained the 
original tax and percentage for collector’s “ 's, and only charged 
him: three-fourths of the amount, what we eall the Hunt lands. 
(. Where there had been sales ? 
A. There has been sales; yes, sir; I have excluded all the cost 
and interest and expenses. 
@. By the Hunt lands you mean what ? 
A. I mean that were in the Hunt mortga e 3 the land which Oli- 
ver mortgaged to Hunt, Cunningham, and Eschleman: on the lands 


-_- 


S, 9, and 17 I] only charged him with CY ARH es of two-thirds of 


the original tax. 
@. From what date what you computed interest on these taxes ? 
A. I have computed interest from the dates of the time they were 
paid, that they should have been paid into the township treasury 
nas year. 
At the rate of seven per cent. 
x At the rate of seven per cent. 
@. I hand you this bill, in your handwriting, against Mr. Oliver 
are those items correct ? 
1119 A. They are. 
Have you personal knowledge of all of them ? 
\: I have. 
(). Paid the sums therein stated for 
\. For him and to him. 


‘> 


him at the time? 
). And on account of him ? 
A. And on account of him. 
Paper referred to offered in evidence, marked Exhibit No. 80. 
I hand you another bill; have you personal knowledge of all 
the items in there ? 
Presents paper to witness. 
A. I have. 
Are they correct, and were the services therein stated rendered 
and expenses paid out ? 
A. They were. 


= 
i 


Paper offered in evidence and marked Exhibit No. 81. 


y- Nerth 
A. No, sir. 


d 
AS St 3s. 


1120 Q. Now, Mr. Cunningham, did you see any goods in [the] | 


A. I did. 

Q. September third, 1868, when you were up there? 

A. I did. 

@. You looked the store over, looked the property over generally ? 

A. It was later than September third, 1868, however, when I was 
there; I don’t want to acknowledge that yet. 

@. The exact date that you were there was what? 


. At the time they got the transfer, which was I think the 5th? 


7 In your judgment what was ee value of the coads in the store 
there at that time—describe er ell us about them ? : 
@. Well, thestore is such a bul ai ing as described by Mr. Sanborn; | 
-my recollection of ,the store is it looked ve ry destitute, and 
small stock of voods there, and a small stock of supplies ; of course 
[ did not take an inventory, but I have no idea that there was to 


1121 three thousand dollars’ worth of traps; not to exeeed that. 
ing at or for lumber ? 


@. Looking about there to see any lumber that was there? 

A. Oh, there was no lumber there; they were shoving it off as fast 
as they could. 

@. By no lumber, do you mean that was not a stick? 


little lumber there. 
©. How much? 


exactly—lI should say comparatively ein re was none there, but there 
was a little manufactured, and there might have been before I let 
there one hundred or one hundred and _ fifty thousand; I can’t tell; 
when I went there I didn’t think there was hardly any; they had 
just taken some away. | | 

(). I believe you don’t know about the logs 1 that were there ? | 


(). Before we leave that tax, state what you said about what you 


1122 A. I computed such taxes as were paid by the Robinson’s, 
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Neither of these bills have ever been paid to you? 


Is this a computation of interest on that bill of $209.84 ? 
Paper referred to is attached to Exhibit No. 80. 


store? 


SSS - ae 


A. It is so long since we talked about that I can’t tell. 


Yes, sir; two or three days after that. 


hasa 


exceed in value about that store al the time | Was there over 


@. Did you go down on the docks and about the mill look- 


A. I was there three or four days. 


—] 


A. I don’t mean that; they were running the mill; 


— 
— 
poms 
— 
a 
a 
~ 
on 


< 


A. I should say—my recollection is about it, not being able to say 


A. I don’t remember about the logs; I didn’t go up the river 


computed from that last exhibit. 


and none others. 
(). What compute tations of yours does that 20 into? 
A. It goes into the computations of each year as they appear. 


—a Naot he eget 
A aicd.din un peletiebemneeiaden itn deena taed aaRae See eee 


1 he oad 


J a7 Ata 
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Mr. Dprrievtp: I offer in evidence the receipt of ecard & Sonny 


dated August: 17th. 1878. with two acceptances. of puenahGie Shay 
Robinson, Haines & Co. attached. raw Kxhibit 81. 

Ne eleed In evidence the peceipt a John E. tton, dated May 
27th, 1868. with two acceptances of C i breed am, Robinson, Haines 


| 
& Co. attached, marked Exhibit No. 82 
Also offered letter, signed Oliver & Slik in the handwriting 
of Reuben E. Gallup, dated August 24th, 1868, marked Exhibit 83. 
Also offered in evidence chat tel mortgage made by Oliver'& Rob- 
— ing to be in the handwriting of George B. Melville as 
gent, | ated June 11th, 1868 : paper has previously been marked 
No. 3 and retains the number. 


Objected LO by Mr. Burton that it is hot eonnected with 

1125 the parties in any proper way; appears to be executed by 

George Bb. Melville, purporting to be acting as agent for the 
parties, but there Is maior nett showing that he was the agent for that 

purpose or any other purpose 


r i 1} - a s.. , . | ; . } ss ‘ 
\). Those are all the specific debts you have? 


@. Now, I will ask you, Mr. Cunningham, if the firm of Cunning- 
ham. Robinson, Haines WN Co. paid ( liver WY Robinson’s debts as tay 
were presented without exception or dispute, saving of cou the 
Saginaw claims. Did you ever know an instance in which < Hine 
& Robinson’s debt was refuse din which the payment was refused of 
an Oliver & Robinson debt | 

A. We always paid everyth Ing that was presented, except the 
Saginaw claims. , 

(. How much were those? 

A. Qh. they were some four or five thousand dollars; I don’t 
remember just how much they were, and expected Robinson to pay 
as he was lab a with Oliver for the mM; ex pected him to bay every- 
thing that he was liable for out of our money and supposed that he 
did—éverything that stood against him. 

Q. Now, I don’t know but what it sufficiently appears in 

1124 this case; but.to make certain and have it before the master 

plainly, [ will ask you if vou had difficulty with your 
partner, George R. Robinson ? 

A. Yes, si : 

And whether he obtained or retained possession of the bulk 
of the Oliver & Robinson papers and Cunningham, Robinson, 
Haines & Co.’s papers connected with the Ossineke business ? 

A. He retains them and thereby prevents us proving what we 
have paid for Oliver & Robinson only at great disadvantage. 

Q. What has been his attitude in this suit as to favoring one side 
or another; whom has he favored; whom has he testified for in this 
suit? | 
Objected to by Mr. Burton that it appears from what has been 


dont 


He has been actively engaged against us, against his code- 
fendants, and in favor of the plaintiff, Mr. Oliver. 
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@. Do you know whether he has produced to the counsel of Mr. 
Oliver papers which woul | assist Mr. Oliver, or which he thought 
would assist Mr. Oliver 

A. He | pas, | think. it that he thought had any bearin 
against us. | 

The feeling is quite bitter between you, I take it, or his 
£425 feeling against you is quite bitter, is if not? 
A. He manifests ra oreat deal ot bitterness. 

(). Now, 1n reference to the size of the fence posts. 

A. There were some large posts, but there were some very small 
ones as well. I handled a great many of them and they wouldn’t 
averag 
them; there were some large pieces; they averaged only a fair lot 
cut for fence posts. Hence posts are supposed to be from six to 
seven inches, and oat are used five. Some of these were no larger 
than four or four and a half 

Q. How about the condition of the river? 

A. The river; as to the size of the river and its capacity for float- 
ing logs. I went on the river first in the fall of 1864 land looking, 

id have been on it at various times since, and it isa very little 
stream for loge o1ng purposes. Want to Say also that you could hot use 
it without large expense of building dams on the river and bothered 
to cut down logs and no place to boom them, and couldn’t run 
but a few at a time, and when we brought down logs we were 
compelled to shut down tl ill; took nearly all the men that 

run the mill to go ge run logs; they were scattered 
1126 along the river, and a eet them anywhere near 

there on the first run, and had to spend—well, I should say 
nearly a quarter of the time, taking a re seasons together, leaving 
the mill idle and running logs. The dryer the season the more un- 
favorable it was. The last years we run there it seented impossible ; 
the seasons were dryer than the first seasons; we started out in the 
spring with hopes of doing a _— season ’s business, and were de- 
feated because there was not water sufficient to float the logs; they 
run down and seatte red all ove mer flats and had to be teamed Tl, 
ed men would have to roll them i for a long distance, and made 
it very expensive and working to great disadvantage; could never 


] 
} 
: 


vet more than half a million of those logs at a time to handle them; 
the mill never ought to have been built where it was; 1t ought to 
have been further down the river. 
(). Is that al] about the river ? 
A. Yes, sir. 
@. What about the 1: uths and shingles; I think Mr. Oliver has 
testified something about it? | 
A. I don’t know as there was any testimony ; all there is about 
that.there was some laths made; but no shingles were made 
1127 there, and I never saw any shingle logs there or shingle bolts 
the year before there were shin gle bolts; I. was there when 
they had contracts for getting out bolts; I have seen contracts fo1 
getting out bolts, but never any brought into our hands; we made 
some laths out of refuse matter—out of slabs that we couldn’t use 


reover six or six and a half inches. Il handled the most of 


ncceatien ds Lackl heemae eblineaneetionT ee 


S96 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


for anything else; there was no lumber, it was only slabs, and such 
as was not used for lumber at all. 
(). How many laths did si make ? 
A. Oh, we made a good many laths during the time we were 
there. 
(). Can you give any figures on that ? 
A. No, I couldn’t. 
». Will your books show ? 
A. Yes, sir; the books will show. 
Q. I presume they are not included in these you have stated ? 
A. No, sir; they’re not included in the lumber account. 
J wish’ you would look at the books. 
A. I will do so. 
(). As to the value of teams ? 
“A. The value of teams Mr. Oliver swore to in his. testimony ; | 
think he has got the price rather extravagant.; of course there 
1128 were — very good teams there, but they were not worth 
the val ue that he placed upon them : they were not worth 
seventy-five per cent. of f what he called them worth taken together, 
In my ‘estimate. 
se ace NA ra by Mr. Burton: 
Q. Did you in clude your estimate of lumber the pickets ? 

Oh, | think there were some pickets, too, but they were of the 
same material the laths were, refuse lumber that could not be used 
for other purposes. Yes, sir; 1 think the books will show we re- 
ceived pickets. I think there were quite a lot of pickets. 

This bill, Exhibit No. 31, 1s for your own personal services in 
and about the sale which culmin: ited in the sale to Robinson, Haines 
& Co., is it not? , | 

A. Yes, sir; services I rendered at Mr. Oliver’s request, com- 
mencing in September, commencing on the 13th. 


@. In and about what we call the Buffalo agreement ? 

A. Yes, sir. 
@. And the transaction at that time? | 
A. Yes, sir. 7 ) 


. He made you a definite proposition in his letter of June 
1129 oth as to what he proposed to pay you, didn’t he, for your 
services ? 
A. | think such a proposition has been m: ade some time; I think 
it i is in that letter. 


In Exhibit No. 50 is a bill for your expenses in and about the 
same matter, is it not, beginning with your leaving here on Sep- 
tember second and the conclusion the final wind-up of that sale? | 

The one hundred dollars cash I loaned him. I think there ! 


appears to be $101.00 I lent him, and the expenses I paid for stamps 
and recording deeds. 

@. All specified there on the paper? . 

A. Yes, sir; and five dollars more cash here. Fifteen dollars 
more cash here. Here is fifteen more. Well, there is two-thirds of | 
it cash. The bill was made at that time. 
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. And presented to him? 

A. He was asked for him. I asked him for it, and he sent me 
fifty dollars finally. I told him I wanted the money, I hadn’t any 
money to spare, and he sent me fifty dollars, which is credited there. 

(. You presented this bill to him, or a copy of it? 

A. I conclude so by his sending me fifty dollars. 

(). When was the other bill made? 

1130 A. The other bill has been made since; I don’t know. 
(). Has that ever been presented ? 

A. No, sir; it has never been presented till now. 

@. When did the mill burn down ? 

A. November, 1872. 

(). How much insurance was there on it? 

A. Well, there was eighty-three hundred dollars recovered. 

Q. You received that from the insurance companies ? 

A. Yes, sir. | 

Q. What became of the machinery in the mill? 

A. George Robinson bought it. 

Q. What became of the other personal property ? 

A. Well, now, what have you reference to? 

(. Any other personal property that you had up there. 

A. That seems indefinite. 

(. I mean at that time—the time the mill burned ? 

A. Well, the business run along through the winter; the lumber 
that was on hand was shipped in the spring, and the balance of the 
personal property there was sold to George Robinson. 

@. What did George Robinson pay for it? 

A. He paid nine thousand dollars. 
‘1151 (. Have an inventory taken ? 

A. No, sir; including the mill and the traps that were 
about there. 

@. The machinery ? 

A. The burnt machinery, and all told, he paid nine thousand 
dollars for. 

Q. That machinery didn’t go to the insurance company, did it? 

A. No, sir. 3 

Q. You retained the machinery and collected the eight thousand 
three hundred dollars as the estimated loss ? 

A. Yes, sir. 

Q. They leaving the machinery with you? 

A. Yes, sir. 

@. And the balance of the traps, you say, was sold to George Rob- 
inson for nine thousand ? 

A. I say the machinery included; yes, sir. 

Q. Do you know how many logs you cut in the season of 1868 
and ’69—in the winter of 1865 and ’69? 

A. No; I don’t know how many they cut. 

Q. Do you know approximately ? 

A. Well, I think they claim to estimate between six and seven 
million 
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2. Your estimate was what ? 

A. Those that estimated them there. I don't know what 
Do you know what sections you eut on ? 
No. sir 
Were you up there that winter of 1868 and. ’6 
No. sir. 
Have you no means of knowing what section you cut there ? 
No. sir 


Do you know what sections you cut there in 1869 and 1870 ? 


No, sir; I was there two winters when ee y were lumbering, 
[ can’t tell you on what sections. No, sir: [ can’t tell You any 
sections I was on when they were nbd an: [ think, however, | 


I was on 17 one winter: | don’t know but both win- 


ain quite sure, 

ters. They had a camp there on section 17 when they were lum- 
bering there. One winter was down in 28 and 8. I don’t know 
what section I was on there. 

@. Do you know how much they cut in 1869 and 1870? 

A. No, sir; I haven’t any recollection about what they claim to 
cut then; I don’t know; I never was there to have to have any- 
thing to ado with thie cutting of logs, you know 

Q. Did you, in the summer of 15869, have any logs that were not 

cut in the mill, or any logs left over for the next winter ? 
1133 A. Oh, we always had logs left over until our business be- 

gan to run lighter in the winter; found we couldn’t get out 
the logs if mad if hohte WV rik thie 1) WV had LO do that: found 
it was not aon to carry over the logs we couldn’t get down. 

(. What became of the gang? 

A. | don’t know. ; 

(). You a ane in there? 

A. W e pu ad Lan In there, and it was b urned 

Q. Wasn taken out before the fire? 

A. the | remember seeing the old gang there in the following 
winter har the fire, and it was a pretty hard-looking object; 1t was 
pretty badly burnt 


there for? 
It was the 


i og . : he 
What did you put.a gang in 


, didn’t know any better. most foolish thing in 


More was sawed in 1868 than you ever sawed any year after 


+) 
mil 


stoek 


never done as 
you know. 
the winter of 


I suess there see ; I guess the 

coulk In’t ret | the logs ; couldn’t 
In 1868 sawed all winter: the winter before; 
1867 and 768. That made their stock larger. 

©. Do you know how many logs you cut in 

How many logs we cut in the woods? 

Yes, sir. 

[ don’t know; I don’t know 

Do Vou r books show ? 

No, sil i dont show about the logs cut. 


[ guess so; 


{S70 and 1871? 


what I heard. even. 
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put on the » ba nks? 
A. No. sir. 


> Z Toe = = 5 . ‘ 7 > s 
(). Do Vou KHOW how many iA you eut 71 ana cer 
tT phanld hoes bonus wl he seal ’T had been ther 
r. # SNnOUuUId nave KNOW] Wha Lhe scale was if nad peen LtLoere 


] 


but I Was not the Wah thre re ; % was there only ensieian he. 
How do you know how much lumber was cut there‘ 
I know by lumber being sent forward here. 

Y Ou only know how much Was recelvi d here ? 

3 eS, sir. 


Q. Do you know whether any logs were cul there and sold to other 


A. Oh. I know thev eouldn’t have deceived us in. that wav. be- 
. } r 
cause we were always anxious to get more lumber 
LE ot . Y a ‘ : + + oy SS ey i | a ‘42 ] : : 
L150 got from there, and we Kept track OF tne probable produc- 
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©. Well, Winchester was only there a short time? 
A. Ile Was there LWO Seasons: he Was thie re il) LS69 and ISTO: by 
that time we had become pretty hly n 
shape to know about the business: there couldn’t have been any sa 
. ~ without us knowing it. 
} Q. Do you know how 
rick, Fowler & Lyon? 
Fe don’t know * tne man 


eae i io 
1 the business. and in 


' | . Oy as . . Ry OD = eS | : 
much Was standing wHnen Vou soid to Mie l- 


» 4 : 2 > " . ] . a 
LAL 6 estimated Io! them and us to- 


‘et ] : ; 
gether made 1 
| ’ 41] _ $) 
(). “el manen was tnere ¢ 
A. Ile ile about twenty-thre million 


t 
Q. W poe was his name? 
A. John Burnett. 

@. Do you know what the result of Mr. Oliver’s measure- 

11386 ment has been up ther 
A. know SOD ICU! 11] 1Y of 

Q. Figured it up son 
A. I presume so; I haw nt got it close, though; I know from the 
copy of testimony | have rea at is all I know of 1t. 
That testimony shows there Was in the nelehborhood Bree 


~~ 
—— a 
- 
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-> 
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' five million cut off from the land; what became of the forty million‘ 
A. It was never there; there was no such timber there as has be en 
sworn to. 
(. The stumps are not there? 
A. Oh, the stumps are there, and will be there for a long time 
®. You know those men who measured that? 
A. I don’t know but one man, I think; he didn’ t measure much. 
I think I know but one man that measured that. 
@. You think they exaggerated ? 
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(. Have you any letters to show how much you cut in the woods— 
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A. Oh, the boys. were not used to the business, you know—some 
of them. 

@. Do you know how many posts were there when you were up, 
in 1868? ) 
A. No, I don’t know. ) 
1137 = .Q. You don’t know the size of those that were there at that 

time? 3 

A. I know the posts that came here. 

Q. Afterwards, that was ? 

A. The posts that was shipped here from there the following 
season. 

@. You don’t know the size of the posts that floated out in the 
lake? 

A. No, sir. 
Q. By Mr. Durrietp: You don’t know that any floated out ? 
A. No, sir; I don’t know the size of those that were never brought 


Q. By Mr. Burton (resuming): You never heard of it? 

A. No, sir. | 

. Is there not some testimony to that effect ? 

A. No, sir; I don’t.think there 1s. 

@. Who ever bought any logs up there of you ? 

A. No one ever bought any logs of us there. 

Q. No one ever bought any lumber, except Mr. McArthur ? 

A. No, sIr. 

@. And Mr. Fowler, of course ? 

A. No, sir. 

1158 Q. By Mr. Durrretp: Did Sanborn buy any logs ? 
A. Oh, yes; Sanborn bought these I have stated there— 
that is, timber standing there; stumpage. 

Q. By Mr. Burton (resuming): Sanborn bought how much tim- 
ber? 

A. It is in an exhibit here, 320,715 feet. 

Q. That is all, is it? 

A. That is all that he bought. 

Q. That is all the standing timber or logs you ever sold ? 

A. Yes, sir. 

Q. Now, you had known the river for four years when you went 
up there; you had been a lumberman—been engaged in getting 
lumber ? 

A. In lumber, but not in pines; I never had run pine on streams; 
I had been used to streams, and had other kinds of timber. 

@. Did you know what you could run on that river ? 

A. Yes, sir; I can tell from my experience in handling other 
kinds of timber; it is pretty hard work when you get logs down a 
stream and there is not water enough; I learned that long ago. 

@. When you had a mill that cut five million, what induced 

you to put a gang in there that would double the capacity 
11389 cf the mill?. 
A. Well, I answered that. 


| 
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Q. Wasn't that the main cause—the putting of that gang in to in- 
crease the capacity of the mill—one of the main causes why the stream 
was not large enough for the mill. If you had left the gang out and 
‘continued the mill as it was when you went in there, wouldn’t the 

stream have been much better fitte d to the capacity of the mill? 

A. It would have been better. Still, the argument was that gang- 
sawed lumber—you couldn’t ct good lumber, circular-sawed 
lumber. j | 

Qj. By Mr. Durrtetp: Isn’t that so. You could not make good 
circular-sawed lumber? 

A. Yes, sir. You had to do that to compete with the market be- 
low, to compete with Saginaw. and you had to have gang-sawed 
lumber or otherwise you had to sell at a discount, and so it would 
pay to put In a gang even if you had circulars. 

Q. By Mr. burton (resuming): Who did you ever pay four dol- 
lars for cutting timber—cutting and hauling ? 

A. Well, we didn’t do much by jobbing. I think we had Ells- 

worth & Robinson’s. J think they lumbered there. 
1140 @. How much did they put in? 

A. I can’t tell you now. I can’t tell anything about it. ] 
can only tell what I heard. Of course I never knew anything 
about it. : 

Q. Did they put in any great quantity ? 

A. No, sir; not a large quantity. I don’t think they did. . Others 
have lumbered there; but I got t the impression from what I learned 
up the chore there that that was about a fair price. I know there 
was six million put up there, that a party got six dollars for deliver- 
ing them to the mill, and they were easily delivered, tou. 

Q. That was on some other land ? | 

A. Yes, sir; that was on some other land. They got six dollars a 
thousand and they run them in the contract. It wasa large stream ; 
off in a Hsthe Sele; eee aia see shen down a streain. 

@. Who did you ever pay $4.50 to? 

A. Well, I can’t tell you that we ever paid $4.50 to anybody. 

(. You stated you did pay $4.00? 

[ didn’t mean to be understood so, because I said that was the 

price. ‘That was whatthe jobbing prices were, and so I should 

1141 say from four to four-fifty was about the usual price, but higher 
prices were paid. 

). Didn’t you put in most all of your own Jt mber ? 

A. Yes, sir; most all. 

J. You didn’t let 1t out to jobbers ? 

A. No; sir. 

You did the work yourself ? 

Mostly; our lumber always cost us as much as that; [am sure 

at; to get it In. 

What was lumber worth here in 1868; mill run lumber? 


) 


é 

\ 

h: 

(). 
A. You mean the average price ¢ 
\. 


ae 
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of t 


I mean the average price; yes, sir. 
That depends altogether on the quality of the logs. 
. I mean this quality of lumber that you handled ? 


PRONGY Sea oe Sor ee 
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A. Well, I should not like to say just what it was; I don’t re- 
member; but it was worth the price; we thought we could only 
afford to credit the mill ten dollars a thousand in 1869; in 1868 J] 
don’t remember so much about it. 

Q. Well, if it was worth $4.50 to put it in, a dollar and a half to 
run it, six dollars; and four dollars to saw it, making the cost of 1 
ten dollars; it was not a paying business to eut lumber ? 

A. No, sir. | 
1142 Q. Better let it stand? 
A. Yes, sir; it was not a paying business. 

(). Why did vou do that ? 

A. You understand that half of the lumbering done in Michigan 
has been done at a disadvantage; parties start in and get in debt 
and continue in debt and are pushed right along, and they don’t 
stop tO think ; are pushed rieht along from day to day, and they 
finally wind up as we did when the mill burt, or go into bank- 
ruptey. | : 

Mr. Durrie.tp: As you did. 

A. Yes, sir: as we did. There has-been a great deal of that in the 
lumber business; vou cannot stop right in the middle of business 
when vou have about sixty thousand dollars worth of bank paper. 

Q. By Mr. Burton (resuming): Do you know where the stumpage 
was that was sold to McCray ? | 

A. I do not. 

(). You don’t knew what section it was? 

A. No, sir. 
~Q. Do you know what had been cut over when you sold to Mer- 
rick, Fowler & Lyon? 

A. No, sir. ) 
1145 ©. Had you cut nearest to.the river; had you cut where 
you found the best pine, or what; what proportions had you 
chosen to eut? ) 3 
A. | can’t say; I didn’t manage that part of the business. 

(). You were up there some time ? | 

A. I was up there some time; I don’t know that they had any 
reference to quality ; they located in certain locations and then lum- 
bered around ; that was the most suitable, | suppose; just as the 
lumbering came to do; wherever it was suitable to have operations 
on a tract of land they would go; I suppose that was the way our 


me 
< 


business was being managed up there; some long and some not so 
long. 
@. Did you ever take an inventory of the goods in the store ? 


A. I never did. 

@. Did you ever examine a stock of goods for the purpose of find- 
ing out how much they were worth ? | 

A: Up there ? 

(. Any stock of goods like this? 

A. No, sir. | 

~  Q. You think you can tell, from going through a store a few 
1144 times looking it over briefly, make anything like an accurate 
estimate of what it is worth? | 


; 
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A. I ean tell pretty near about it, such a shop as that up there; a 
cheap looking shop; a little shop, you know. 

Q. Still it was about 30 feet by 44? 

A. 20x26, and then there was little wings out. 
26x46, with six rows of shelving? 
A. A little dark place where they kept their traps, kept the pork 
and molasses, &e., and their boots and salt, &e.; 1t was a mixed 
cargo; they had rows of shelves in this 20x26, rows on either side 
a counter, and they had some foods On the shelves: goods that 
no business to be bought for the trade there; lots that were 
picked up somewhere; I don’t know; they were shop-worn when I 
took any pains LO examine thie i. they looked as though they ought 
they cost anything, because they were 


< 
} 
[ 


; } } j 

hever to be placed tnere: 11 t 
, , 7 a . ‘ ] } . ‘ 

goods that were not called for. 
r = , ’ PR } , ] . 2 | + ;y 

@. You say when you left there there might have been one hun- 


dred to one hundred and hity thousand feet on the dock 14 


ry} ; : ] OR ee si i MRE 9 
The amMpilon Was i0aalhe then, Wasnt she % 

7 +}, ey +], ( ‘hy: r\I , ? tae Tae r¢ r | {+ | mt +i - 
LOIDK the Oanwpiohn Was away erOore oOt there. 


y = | j a | " , ; va e 7 + ] . 
A. Well. if she left there on the 9th she must have been 
| ne : ' ] ae ee ee a ae ryt ate | +] ed ah ae : 
tnere: 1618S so LON OQ, nave neard avout it: whnethnel KNOW any- 
thing about it | am not sure. 
‘ ] f” } te ] se | a a ] > 
(). How much of the lumber that was plied uU 
2 . : Ss ee a, | } 
riow muen of an lb pression C(1id] sne make on ti 
there ¢ 
A. Well, I ean'’t say just What Was jeit ; | haven’t very definit 
recollect ion: Know they were Sawing: i tnink that she was there 
and loading : finished iOaaInNes altel I oot there; I think SO - | am 
Inclined to think 


: . . 7 + ’ 
@. Do you know how much an impression the boat load made at 
4 - ° fl -4 ] . ] + 7. . e + : Ouro .y ‘ ‘ . c 4 > 
that time; whether she took all of it away or half of it o1 quarter, 


or whether you noticed | , y dif 
A. Well, VOU Cal) see DY what Il said; | haven’ any definite recol- 
lection ; only a recollection there was not enough on hand to pay 
any money out for. 
() Did you count the n 
A. I don’t remember that I did; I may 
may not. 
@. Or the number of tiers in a pile ‘ 
1146 A. No, sir. 
@. Do you remember whether there was one or two rows 
of lumber? 
A. I came to my conclusions ; my conclusions are warranted im- 


] 
i 


lave counted them and 


mediately by the fact that they were shipping lumber as fast as they 
] ' . 4] Sy i Pe > a ie { , r offi] : 
made It, aS SHOWN by he bilis of lading, and that they lay still, and 


{ 
Was reported lay still ten days at that time? 
@. In what bill lading do you find that? 
The two million. s! 
they shipped right up to their producing capacity 
©, How much was the producing capacity of the mill? 


hipped from there the 9th of June shows. 
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A. Oh, I judge from the testimony of Mr. Oliver, from whi at he 
has testified in regard to that, up to the 9th of June. that there was 
not any lumber there then; that these folks must have taken it all 
away ; these vessels that were loaded was several cargoes, up to nearly 
two million. 

Q. Do you remember a letter from Melville to Robinson that is in 
the old case, in which he says they were cutting a million and a 
half a month. 

A. I don’t remember that. 
1147 . Do you think that was a fair estimate of what they were 
cutting ? 

A. I den’t- know that he would be any more reliable than Mr. 
Oliver’s statement and what the bills of lading show; the bills of 
lading are very much better, more convineing to me, and shows the 
lumber was all shipped up to the 9th of June, what they had = ship- 
ped and what they produced; by comparison it shows the lumber 
was all taken away up to September first. 

(). That is an inference ? 3 

A. It amounts to a certainty; yes, sir. 

That is, in your mind? 
A. In the mind of any man like you and I; a positive assurance. 
It is a problem that proves itself. There was no lumber there. 
. Do you remember how late the last boat came down, the Rio 
Grande? 
A. I only remember from the bill of lading ; the 28th of October, 
[ “gai was the date of the bill of lading; [think so; I am not sure. 
Then from the time the Champion came trom there until the 
time the Rio Grande came, which was two months, from the 

1148 9%th of September to the 9th of November, they shipped to 
you seventeen hundred and forty thousand feet? 

A. Shipped away from there ? 

@. You think that was the cut of the mill during that time; that 
was two months? 

A. Well, thereabouts. 

@. How late do they cut? 

A. Oh, it depends upon the fall. 

Q. Do you remember how late they cut that fall? 

A. No, I don’t; from the 9th of June till the third of September 
there was a time tbey quit for ten days; they had a break I remem- 
ber. | 

Q. They sawed all the rest of the time except the ten days? 

A. Yes, sir. 

. Do you know when the ten days were ? 

A. I don’t remember just when that was. 

Q. What was broken ? 

A. I don’t remember what was broken; I think it was an engine 
got out of repair. 

@. Where did you get that information from ? 

A. I got it from Gallup. 

Q. By Mr. Durrietp: In Mr. Oliver’s presence ? 
1149 A. No, sir. 
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@. Mr. Burton (resuming): What became of the horses and lum- 
bering implements ? 

A. Robinson took those in the spring; part of them; I don’t 
know but all of them; he took all of them. 

(. Is that ineluded in the nine thousand dollars? 

A. Yes, sir. , 

@. What became of the furniture and the buildings and personal 
property of that | kind; blacksmith tools, carpenter tools? 

‘A. What there was left there Robinson took them; as far as the 
furniture was concerned, when Mrs. Robinson went to keeping a 


board neg-house, she bought. it. 
(). Shi bought it before this? 
4. Yes, SIF. | 
(. Do you know what she gave for it? 
A. don't remem bel 
= Vas hy it hot bu L VOF" all pre ; 
A. | don’t remember what it was 
( ' 9 


so se eS i] | eh eee it ee 
\\ bat has been qagone with the ovulialuigs there SINCE ! 


\. They have been occupied by Mr. Sanborn principally 
1150 () Llas he id any rent for them ?> 
A. No, sir. 
@. Do you know whether the carpenter shop has been rented or 
not ? 


A. Not that I know of; Sanborn agreed to keep up the insurance 
and pay taxes—take as good care of the buildings as he could that 
he occupied ; — Robinson put two or three of them together 
and made them into a house, and he stayed there for a time; and 
the barn has mes occupied by Fowler and Robinson together; and 
the store has never been kept up; been used mostly, I guess, as a 
rte a camp; and there is some men there in the spring, I guess, 
while they are rafting. 

(). Y ou don’t know whether the « arpenter shop has been fixed up 
into a school-house or not, and rented ? 
A. I don’t know that; I do know that t 
[ didn’t know that was the house used for a carpenter shop; I knew 

hen I was there. 


. a | ‘ 
here is a school there, but 


there was a school-house kept there w 


Redirect-examination by Mr. DuFrFIELD 
How did George Robinson pay for the machinery; I mean 
was there any outside consideration paid into the firm for the 
1151 machinery, or was there a division of assets ? 
A. It amounted toa division of assets. 
). Now, you said it was not a paying business. 
\. No, sir; 1t was not. 
Will you name the pa rtners that have gone into bankruptey 
George Robinson, Calvin Haines, and myself. 
Is Mr. Ranney considered solvent ? 
I should say not. 
114—214 
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Recross-examination by Mr. Burton : 
@. How was that a division of property, Mr. Cunningham ? 
A. Oh, he was charged up on the books with that amount as 
against his claims charged up against him; that was all there was 
about it. 

). What was his claim against the company ? 

A. Claim for salary his due. 
J. He never paid you any cash? 
A. No, sir. : 
). Simply he had a claim against you and vou gave him that 
and cried quits? : 
A. Yes, sir. 
1152 (. You didn’t take any inventory of it, or estimate of it? 
A. No, sir; he was down here at the time; he wanted we 
should rebuild a mill, and talked about it, and got Sanborn here 
and talked about it; and thequestiou was what should be done with 
stuff up there; and in the middle of the winter, from our stand-point 
here, it didn’t look to be worth much, and we got him to say. what 
he would give for it; the mill was not worth anything to anybody 
here ; and the horses then and things on hand wasn’t worth much, 
and finally he took it at a lump. 

@. You didn’t know really what 1t was? 

-A. We knew generally, but we didn’t know; I had been up there 
and seen the mill and seen what there was about it; it didn’t look 
very valuable to me. | 

(. Didn't take any inventory of it? 

A. No, sir. 

@. Why didn’t you ? : 

A. Well, I say because it so happened that he was here and just 
closing up a contract with Sanborn to go on and rebuild the mill, 
and got tired of it and thought we couldn’t get anything more for 

it; he said that was all that he would pay for it; it would 
1155 incur an expense of five hundred dollars for somebody to 
look over, and he wouldn’t then give anything more for it. 

@. Was that the same reason you sold the standing timber to 
Merrick, Fowler & Lyon on their estimate ? 

A. We had a talk and arrangement with John Burnett before he 
estimated that lumber. | 

(). So that he was your estimator as well as their’s ? 

A. Yes, sir; we had confidence in him asa go-between; we had 
as much confidence in him as they had. 


Proceedings here adjourned. 


1154 Proceedings 2.00 P. M., Monday, March 14, 1881. 
FREDERICK Situ, duly sworn, testified as follows: 
Examined by Mr. CUNNINGHAM: 
, 


Q. What is your name, age, place of residence, and occupation * 


) 
> + —* . ray Hy 
\. My name is Frederick Smith, and [ live [in] Tonawanda, and 


deal in lumber—saw-mill man, really ; I buy and sell timber. 


» 


* 


f 


GARRETT B:. HUNT ET AL. VS. DAVID D. OLIVER. 907 


Have you handled long timb rr; and, if so, how many years? 
Oh, been at 1t 25 years. 
Q. Did you lumber; and, if so, what winter; on the tract in the 
vicinity of Harrisville, called nsler tract, and have you a meas- 
in 1875. 
Bd sURTON: In Harrisville, Michigan ? 
A. Yes, sir; ata — ealled Greenbush, between Harrisville and 
Goonainon 1 little between them. 
By Mr. CUNNINGHAM (resuming): How many million feet did you 
ret there that winter ? 
A. I put in four and a quarter million. 


( 


Objected Lo | ’ Mr. Burton as immaterial 


(). Can you tell us the average per stick of that timber ? 
A. The timber I put in there; that lot averages from 9560 = 
(. From your. 25 years’ experience, can you tell whether 1 
above or betow the general average of pine brought to Tihawande 
from Michigan ? 
1155 A. That is about the fair average from t the re; about : 
as any I have bought and sold = i fully as 7 irge as 
averages I have had in my experience. We hi: ve - some only 
300 to a stick, a whole raft, bu at was a small lot. 
@. What would you say was the general average on | 
per tree that comes from Sete to ‘Tonawanda ? 
Objected to by Mr. Burton as not locating any particular parts of 
Michigan ; altogether too idaho 
A. That was about what I calcula ss as near asany I have handled 
a fair average of the Michigan raft, and I have handled quite a num- 
ber. 
Q. I ask you what part of the long timber that comes to Tona- 
wanda is usually brought from ? 
A. The most we buy is from Greenbush or Tawas; all along that 
shore. | 
The long timber is. generally timber that comes in on the 
shore? 
A. Yes, sir 
Q. Does that class of timber generally run large to uppers ? 
A. Well, we don’t cut any up in that way; I would not know; 
don’t keep any track of that. 
Mr. Potter here came in and conducted the examination of the 
witness. 
1156 Q. Mr. Smith, about how far from Harrisville was it that 
you lumbered ? 
About 6 miles. 
(). Above ? 
A. This side; that would be below Harrisville this way, six miles 
south. a 
Q. By Mr. Burton: South? 


90S GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


A. Yes, sit 

Q. By Mr. Porrer (resuming): How long have you been famil- 
jar with lumber cut in that vicinity ? 

A. Oh, I had lumber cut a year before that; in 1872 was the 
first; from there every year right along. Last year | had a good 
many. 

Q. Been up there personally, have you? 

A. Yes,sir. I was there that year—the whole winter—right In 
the woods; had a contract taking out lumber out of the woods. 

Did vou take occasion to post yourself generally in regard to 
the character of the lumber that was got out there, the size of the 
trees in the vicinity of Harrisvilie ? 

A. Oh, yes; T have — through the woods there and bought lands 
there. | 

Q. Bought lands up there? 

; ee es, sir. 

1157 By Mr. Burron: I don’t desire to cross-examine the wit- 
ness at all. 

(The signature of this witness is waived.) 


1158 JosepH A. Biiss, duly sworn, examined by Mr. CUNNING- 
HAM, testified as follows: 


@. Where do you reside and what is your business ? 

A. ‘Tonawanda, New York. 

Y. What is your ae ation ? 

A. Well, sir, my business for the last 20 or 25 years has been con- 
fined to selling lumber, pone shingles out of lumber, We. 

(). Where does the lumber come from that you have been hand- 
ling ? 

‘A. From Michigan, for the last ten years, mostly. 

Q. What part of Michigan, mostly? 

A. Some come out of the valley and some on the shores of Lake 
Huron; some from Tawas and the Black river and some above 
there. 

Q.-Can you tell me from your experience about what the general 
average is per tree of long timber brought to Tonawanda from 
Michigan—about what the average would be—how many feet? 

A. The contents, by board measurement, about 550 feet or 575 
feet. The biggest timber up there is not cut in long timber; it 
is cut in short timber. That would be about a fair estimate, in my 
judgment. 


Q. By Mr. Porrer: Is the timber that you refer to as having 


had experience with timber cut along In the vicinity of 


1159 ‘TYawas and up the river? : 

A. | have it cut from Pine river and cut on the shore, and 
cut at Alcona and on the shore, out on the lake shore, and some 
above Black river—Lake Michigan, ali along there. 

(. You say that is the average in those sections? 
A. That is about what the timber will average. That is the aver- 


% j ip 
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age brought to Tonawanda, such as I have handled. I have bought 
timber up there represented to have run 800 and a thousand, but 


come to make it up, don’t go that. 


Cross-examination by Mr. Burton: 


(). This average is only single sticks, is it not? 
A. Yes, sir; single sticks. 
(. Were they cut, the entire tree, in one stick ? 


) 
* 
A. Yes, sir; cut the entire tree in one stick. 
@. What would be the average diameter at the large end of one 
of these sticks ? 
A. It might be 20 inches, or it might be two feet 
@. You say the average solid contents would be 550 feet? 
A. That would not e1Vve the contents of the tree. 
(. No, lL understand; but if they would average about one size 
they must average in length and diameter? 
1160 Q. Well, it is like this: it runs.variously from twenty up 
to eighty. Very few run up to eighty, and it runs once 
in awhile, a good piece, forty inches—one in a thousand, perhaps. 
A great majoriiy of that timber runs about twenty inches; from 
that down to twelve. When they do find trees that run over twenty 
inches say they usually cut that timber into short logs? 
A. If itis [a] nice tree they do mostly. 
Long timber is not the best timber, anyway ? 
A. No, sir; that best timbe : that crows in Michigan iscut in logs. 
lf is worth more in logs than long timber. That is my experience, 
and I have been around there a good deal. 


Q. By Mr. CUNNINGHAM: I am going to ask you if it was not cus- 


& 


tomary, where they are getting long timber, to take everything, 


great and small, that would answer, that was large enough for long 


timber, and running them in together in that way, from the shore, 
instead of cutting it into a logs. ? 
A. Some localities the y might t do that. 
Is not the timber worth more, generally, in log timber than it 
iIs—as the timber runs long the tree—in short logs? 
A. Well, sir, there is not much difference in the price. For the 
last two. or three years you can buy long logs about the 
1161 same price as you could short; not much difference. 


(The signature of the witness to the testimony is waived.) 


1162 JOHN Waters, being duly affirmed, examined by Mr. Por- 
TER, testified as follows: 


). Where do you reside? 

\. Lockport. 

(. How long have you resided there? 
A. 31 years. 

). What is your business ? 

\. Harness maker by trade. 

(). Were you carrying on that business in 18638? 
\. Yes, sir. 


aS: aa 


Reqwce-nse. thy 
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Q. At I pt port? 

A. Yes, si 

s In 367 ? 

A. Yes, sir. 

J. In 1869, I suppose ? 

4. Yes, sir 

(). And ever since then? 

\. Yes, sir; and have some time before that. 
J. Do you know David D..Oliver here ? 
| ee do, Sir. 

Did you know him in 1868 ? 

A. I can't say as I saw him; [ think I did, but I can’t say 
11638 I saw him before that. 

@. Do you recollect the occasion of his ordering some har- 
nesses of you in 1868? 

A. It was previous to 1868. 
~Q. It is about that vear? 

A. Well, it is in 1867. 

(). Some time in 1867? 

A. Yes, sll 

-Q. State the facts in regard to the purchase or ordering of that 
harness. 

A. Well, Mr. Oliver came in; [I think he was with Mr. Hawkins, 
if I recollect right. I was more personally acquainted with Mr. 
Hawkins than I was with Mr. Oliver at that time, but I was ae- 
quainted with Mr. Oliver through him,and he ordered quite a nuin- 
ber of harnesses from me to be taken to the lumber woods to be 


shipped to Michigan. 
PI 


(. Did vou make thos se harnesses ? 

A. Yes, sir. 

(. An | shipped t them ? 

A. Yes. sir; I did. 

Q. Did you make any others that went into the same town ? 

; A. Well, they were Mr. Robinson’s. 3 
1164 Q. Mr. Robinson ordered some of you afterwards ? 

. A. Yes, sil 

(. George J. Robinson ? 


A. Well, I don’t know his first name; I never knew his first 
name; but there was another bill made at the time accounted to 
Rol yInson individually, as | understood it. 

Q. By Mr. ae RTON: Were charged to Robinson individually ? 

A. There was an account appearing there against Mr. Robinson 

div 8 uly 

ow sy Mr. “Porrer (resuming): Did you charge these all on one 
account—Oliver and Robinson’s ? 

A. They appear in one account. 

For D. D. Oliver and then Robinson’s ? 

A. There was ae sion in the account; there was quite an amount 
ordered by Mr. Oliver, and when they came to take them they or- 
dered some more, and that was put in Robinson’s, it appears, al- 
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though both accounts were made the same day; at the time they 
were shipped, that was. 
(). What was the amount of your bill? 
A. Well, if I recollect right, that was $468 and some odd cents. 
By Mr. Oriver: There were some other goods; there was some 
few other eoods a. 


1165 By the Witness: Oh, yes, sir; there was gq juite a lot of 


breast-straps and hinge-straps, and various str ips used as 0 ld 
straps on the harness. 


Q. By Mr. Porrer (resuming): They went into the account ? 

A. Yes, sir: into the: epee tee 

(). Have you been paid that bill ? 

A. Yes, sir; I have. 

(). lor both of those portions of it ordered by Oliver and those 


portions that Mr. Robinson ordered ‘4 


A. It is all settled. 

@. Who paid it? 

A. Well, Iam puzzled as to that; the gentlemen were both to- 
ovether, I think, at the time. 

Q..Who did you understand the person was that paid it to you; 
ier was the gentleman that paid it to you? 
The gentleman that settled finally—whether he settled wholly 
at pe time or not, I can’t say—was Mr. Robinson. 
@. He paid the entire bill? 
A. Yes, sir 
(). How much did it amount to? 
A. I can’t say the amount that he paid me at that time; there 
was different credits on the books, but who they were by I can’t 
say. 
1166 Q. How much did he finally pay on the settlement ? 
A. I ean’t tell; there was another bill brought in of Mr. 
Haines’s that was an offset 
®. I don’t care about Mr. Haines’s bill; just this bill we are talk- 
Ing about. When did Mr: Robinson settle it ? 

A. Well, according to my recollection, I should think it was in 
the vear—in November, I should think, of 1867, or in January— 
that is my recollection—1868; can’t say which; it is about that time. 

@. When did vou figure the interest on 1t—on the settlement? 

A. The entries appear to be figured up to February Ist, 1868. 

). 18607 

A. I am not positive whether it is 1868 er 1869. 

). Have you a memorandum there? 

A. I think I have; yes,sir. (Examines paper.) 1869, it appears. 
Well, I take that back; I can’t say whether it is 1868 or 1869. 

@. Well, would you have figured any interestif the bill was made 


Mm. 


am 


& 
in the fall, 1867, and paid in January, 1869? 
Mr. Burton objected to the defendant’s cross-examining his own 
witness. 
A. We don’t usu: weed on ordinary accounts; but still this 
1167 wasa very close figure, and the understanding was that | 
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was to have cash at the time; but it run along a little while, and I 


think it 1s possible the interest was figured & all understood. 


By Mr. Oriver: I recollect it was paid in February; along. in 
February ; I have a receipt. 

By the Wirness: Well, it must have been the first of February. 

By Mr. Oriver: I came down to settle with Mr. Haines. 

By Mr. Porrer (resuming): Well, I don’t care anything. about 
that; but when was it, according to your recollection—what year 
was it that this bill was paid ? 

A. From memory L have this: I-took in a partner January 18th, 
1868, and }# closed up my business at that time, as near as I could, 
and I think it was about that time; as I was saying, it was either in 
December, 1867, or I thought it was January, 1868; that was my 
recollection; but I think I noticed on the book this morning, in 
looking, that the interest was figured to February, 1869; that is my 
impression now; I didn’t put it down. Iam sorry I didn’t, because » 
I meant to have it so you would understand it. 


Cross-examination by Mr. Burron: 


Q. Mr. Waters, are you sure this was paid to you,or was it paid to 
Mr. Crane? | 


1168 A. No, 1t was paid vo me. 
(). You are sure? 


A. I am. 

Q. Who gave the receipt; do you think that was given to the’ 
parties f 

A. The final settlement was with me, 1 know. The books show 
different settlements, but I can’t say who received them, whether | 
received them or not. presume did, but | remember this, they 
coming up here to settle this matter at the Mansion House with Mr. 
Robinson and Mr. Oliver. 

@. Mr. Oliver was there? 

A. Mr. Oliver was there. There was a gentleman there by the 
name of Oliver. : 

(. Robinson and Oliver were together at that time 

A. | don’t mean a gentleman by the name of Mr. Oliver, for I 
know Mr. Oliver; but I mean a gentleman by the name of Robin- 
son was there that I didn’t know previously to that, that I know of. 
[ might have met him. It is my impression that he was .in the 
shop, but I know that I met him here. 

(. They were together ? 

A. Yes, sir. 

[Q.] By Mr. Porrer: You say Mr. Oliver was there at that time? 

‘A. J think he was there. | | 
1169 @. When did you and Mr. Crane go into partnership ? 
A. In January 1st, 1868. 

Q. Would that refresh your recollection any, whether it was a year 
after that or at that ime? 

A. Well, as I say,the recollection [have,it wasdoneabout that time. 
I recollect we went into partnership; I was getting my matters closed 


ae Ee 
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up as near as I could, but I think this was in January, that is 
my impression, of 1864, but it might be later, for all that. 

(. Is this account on your book or on the book of Crane & Waters? 

A. lt ison my book. If Crane received any money you will find 
a receipt in my name by him. You could find that, if there is such 
a thing. All I ean say is that I received my pay for the work I 
done | 

Signature of the witness to the foregoing testimony is waived. 


1170 Henry 8. CunnINGHAM, recalled and examined by Mr. Potter, 
testified as follows : 


Mr. Burton: I make a preliminary objection. I object to the 
: 


giving of any evidence from these books, which appear to be books 


of the Buffalo branch of the firm of Cunningham, Robinson, Haines 
& Co., which are books, so far as this suit is concerned, kept between 
the defe ndants, and not between the defendants, or any of them, and 
the complainant. 

Q. Mr. Cunningham, the firm of Cunningham, Haines & Co. kept 
a regular set of books in their business in Buffalo? 

A. They did. | 
Q. Which were called the Buffalo books ? 
A. They were. 
Q. In which were entered the firm’s transactions? 


. 
c 


- Yes, sir. 
Who had immediate charge of the business here in Buffalo 
while these “at were being rk ept? 
A. I did. 
Q. You had general charge of the business? 


A. Yes. sir: I did. 


1171 Q. And kept book-keepers under you to make the entries 
in the book ? 
A. I did. 


@. Under whose dire ctions did these book-keepers make these en- 
tries in the books? 

A. Under my direction. 

(). Did these books contain a correct account of the transactions 
that they purport to set forth ? 

They do. 

(Witness is shown book.) 

(. What is that book ¢ 

A. =o book is a journal, commencing with the business of the 
Buffalo office from LS69. 

. To what time ? 
A. This journal runs to April 11th, 1872. 


(Another book shown witness.) 


Q. What book is that at ? | 
A. It is a book of journal entries of Cunningham, Haines «& Co. 
from May Ist, 1872, to September Sth, 1873. 


115—214 
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(Another book shown witness.) 


(). What is that book? 
A. That is the ledger for these two journals. 
1172 @. And this last journal was also kept in the branch of the 
business conducted here in a similar manner to the one you 
first mentioned ? | 
A. Yes, sir. | 
@. And also under your supervision and control? 
A. It was. | 
@. I call witness’ attention to Exhibit No. 80. Was the cargo 
mentioned in this bill of lading received by you as representing the 
firm of Cunningham, Haines & Co. here in Buffalo? 
A. It was. 
Q. Was an entry of that receipt made upon your books? 
A. The cargo of.the schooner Nightingale, shipment made April 
29th, 1869; the schooner American Champion, shipped May 15th, 
1869; the schooner Gem, shipped May 15th, L869; the schooner 
Forest King, shipped May —, 1869, and a part of the cargo of the 
Forest. King, shipped July 8th, 1869, contained lumber for Morris 
W. Evans—lumber that I have testified in regard to before. 
Q. Those are represented by bills of lading, marked Exhibits Nos. 
80, 81, 5, 6, 7, and No. 8? 
A. Yes, sir. The whole cargo does not appear in these 
1173 books; the whole cargo appears on the bills of lading. A 
part of the cargo of the Forest King does not appear there on 
the book, because the dry lumber on the Forest King belonged to 
Evans. It was lumber made out of logs the fall before, belonging to 
Oliver & Robinson, that were not credited on those books, but a part 
of the Evans lumber that was sold the fall before. It was before this 
business was organized here, and consequently it is not in_ these 
books. The Forest King had 277,478 feet, it had, of the green umber, 
beside, one hundred and six thousand and something that was be- 
longing to the lumber of the fall before. The Gem had 187,988 feet. 
(). That was represented by the bill of lading May loth, 1869? 
A. No, sir; the Gem brought part of the Oliver lumber. That 
would be Exhibit No. 6. 
@. The Forest King is marked by the book-keeper No. 4 and 
No. 5? 
A. The. Gem, book-keeper’s mark No. 6, has 187,988. The next 1s 
the American Champion, 194,227. When the dry lumber was 
shipped to Mr. Evans and after we had sent his all forward 
1174 the balance was entered upon the books for that season. 
That lumber to Mr. Evans was sold to him the fall before, and 
never entered upon these books, which was one million and _ forty- 
three thousand feet. 
(. Sold to him by whom? 
A. By Robinson, C. Haines & Co. 
Q. Now, Mr. Cunningham, that Evans lumber is represented by 


, % 


these bills of lading? 


A. Yes, sir. 


i | 
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@. By which ones; take them by the mark at the top of the bill? 
Wey Sp 4 * and part of No. 5; a part of the cargo of No. 5. 

-Q. Those are the marks which appear right over the name of the 
serach sila cae numbers ? 

A. Yes, sir 

The receipts of lumber that were entered on the book then be- 
gin with the bill of lading marked No. 5 at the top? 
A. Yes, slr. 
Q. This cargo was received and a portion of it entered on your 
books? 
A. A portion of it entered on our books; 277,473 feet; that 
1175. was the first sawing of 1869. 
That was the portion of it that is not marked in the 
bill of lading, as the Evans lumber, is it? 

A. Yes,sir; the one hundred and six thousand is the Evans’ lum- 

be pf ) 
(). The 106, 342 feet is the Evans lumber? 

A. Yes, 

Q. The bei is, as you have. stated, bill of lading No. 6, of the 
schooner Gem’s cargo? 

A. Yes, sir; entered on the books at ——. 

(). Entered on what book? 

A. The journal and ledger; 187,993. 

(. You find those entries at page what of the journal ? 

A. Page 30: 

(). Ist this entry 01 ‘this portion of the cargo of the schooner Forest 
King, W hb ich you Say is entered On the book, also entered Oli the 
same page? 

3 Yes, Sl] | 

The value of the portion of the Forest King and Gem, that [ 
have mentioned, is how much ? 

A. Is $4,654.61; the next is the American Champion. 

Q. I ask you now if the cargo mentioned in the bill of 
1176 lading, marked No. bs scow American Champion, was received 
in the same manner at Buffalo ? 

A. It was. 

(). And an entry made upon this journal and ledger ? 

A. Made up this journal and ledger on page 36 

@. Posted to what page of the ledger? 

A. Posted to page two of the ledger ; the other was posted to page 
two of the ledger—194,227 feet on the American Champion, valued 
at $1,942.27 

(). The Forest King is next; that 1s bill of lading marked No. 8 
on the Lop. 

A. They are not entered here; the Gem 1s entered first here, and 
then the Forest King next; that is the way it is entered here. They 


seemed to make about the Same time. The one that appea’rs Ol} the 


journal first is 183.046 feet. valued at $1,876.09. 


Q. Now, I want the cargo of the Forest King, represented by bill 


of lading No. 8. 


A. That has 515,927 feet. 
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Q. Valued at what? 


A. $3,159.27, on page 46 of the journal rah posted to page 2 of 


te ledger. 


1177 @. The next one is No. 9, schooner Rh. C. Crawford, date of 


bill August 15th, 1869. 
The Crawford had 284,000. 
When was that received ? 
A; it x ea entered on the book August 25th, 1569. 

Q. And was a cargo of how much? 

A, 284,978 

(. What was its value? 

A. Its value was $2,849.78, entered on page 45 of the journal and 
posted to page 2 of the ledger. | 

@. The next is No. 10, schooner Gem, dated August 14th, 1869. 

A. It is entered at another date, August 24th, page 44 of journal, 
183,046 feet, valued at $1,576.09; there was thirty-six thousand and 
a half of lath also in that cargo. 

Q. These quantities were measured out here at Buffalo ? 

A. They were. 

And those quantities mentioned by you now are the quantities 
which were measured out of the cargoes of these vessels‘ 
A. Yes, sir; by competent measurers and Inspectors. 
@. And thereupon entered upon your books? 
A. Yes, sir. 
1178 Q. No. 11, schooner Essex, dated August 28th, 1869, where 
do you find that entered ? 
Page 53 of the journal and posted to page 2 of ledger; the 
amount entered is 212,078 feet; I find 900 lath and 3,035 pickets. 
Those were the quantities measured out of that cargo, were 
they ? 

A. Yes, sir. 

().. The total value was what? 

A. The total value of the lath was $1.15, and the pickets $18.21. 

Q. A thousand ? | 

A. No, sir; the total value apiece; the value of the lumber is 
$2,120.78. 

@. The next is No. 12, schooner C. N. Johnson, second of Septem- 
ber, 1869; where do you find that ent tere dl ? 

A. Entered on page 58 under date of September 14th, ledger, page 
3; number of feet, 243, 412: there is 5 770 pickets; value of the lum- 
ber, $2,434.12; value of the pickets, $34.5 

@. The next is No. 18, schooner 2 re sal September third, 1869? 

A. I find that on page 59 of the journal, posted to page 3 
1179 of the ledger, dated on the journal September 15th, 1869, 
219,065 feet of lumber, 28,000 of lath, and 2,690 pickets; this 
carried out a total value of $2,241.75 
Now your attention is called to No. 14, schooner Aldebarn, 
Septem ber 17th, 1869? . 
A. 216,097 feet of lumber, 990 pickets. 
How much lath? 


A. 8,400 lath. 
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Q. The value? 

A. The total value is $2,177.41. 

Q. On what page do you find it? 

A. Page 66 of the journal, ce ted to page o of the ledger. 

Q. I call your attention to bill of lading No. 15, schooner C. N. 
Johnson, September 22nd, 1869 ? 
A. I find 1t entered on page 67 of the journal, and ledger, page 
254.099 feet. 15.800 of lath, 4.550 feet of pickets; value, $2,588.04. 
(. No. 16, barge East Saginaw, September 25d, 1869? 
A. I find her on page 67, poste don le dger, page 3, and has 151,598 
feet of lumber, 1,254 cedar posts, 215,900 of 1: ith, 20,240 of pickets. 

(). At what date? 


©) " 
a>. 


1180 A. I find that under date of September 30th, page 67 of 


journal, 3 of ledger. 
. No. 17, schooner Gem, September 24th, 1869 ? 
A. I find that on page 6/ of journal, ledger, page 3; 199,504 feet : 
71,000 of lath; value of that cargo 1s $2,083.79. 


Adjourned till nine a. m. 
Proceedings, 9 A. M., Tuesday, March 15th, 1881. 
Mr. CUNNINGHAM recalled and further examimed by Mr. Porrer’: 


Q. Do you find the receipt of cargo mentionnd in. bill No. 1 on 
this journal, schooner William Fiske? 

A. Yes, air: 

@. What page of the journal? 

A. I find it at page 74 of the Journal, posted to page 3 of the 
ledger. 

(). What is the quantity ? 

A. 272.60 eo. 

Q. What was the value? 

A. $2,726.58 
». W iheu was that received ? 

A. That was received October Sth, 1869. 
1181 (). Referring to bill of lading No. 19, schooner Fremont, 
September 28th, 1869, do you find the cargo mentioned in 

that bill of lading there? 

A. I do. 3 

Q. What page? 

A. October 8th, page 74 of the journal, ledger, 3; 244,218 feet; 
$2,444.18. 

(. Who paid the freight on these bills of lading? 

A. Cunningham, Haines & Co. paid the freight on it—all of it. 

Q. Referring to bill of lading No. 20, schooner Sea Bird, October 


7th, 1869 ? 


A. I find that under date of October 14th, journal, page 74, ledger, 
217,285 feet ; $2,177.85. 
Q. Do you find No. 21, schooner William Fiske, November 4th, 
1869 ? 


A. li do. 


i. 
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Q. What is the date of its receipt? 
A. November 11th, entered on page 89 of the journal, 3 of the 
ledger ; 124.675 teet : $1,246.78. 

(). No 22, schooner C. N. Johnson, November 6th, 1869; when 

was that received? 
1182 A. I find it entered November 17th, on journal, page 93, 
ledger 3; 188,253 feet; value $1,882.53. That is all of 15869. 

Q. Now, these were all the cargoes of lumber then received by the 
firm of Cunningham, Haines & Co. here in Buffalo, from Ossineke, 
during that season, as you have stated ? 

A. Yes, sir; these lists of bills include everything received from 
Ossineke; includes the million and forty-three thousand that was 
of the Oliver & Robinson, as I explained last night, of the Oliver 
logs sawed the year before. 

2. These quantities that you: have named are the quantities, as 
mentioned, tallied out of the vessels here ? 

A. They are. 

@. And entered on your books? 

A. Yes, sir. , 

(. And all these entries that you have read are entries made at 
that time under your supervision, as you have testified, on your 
books ? , 

A. Yes, sir; and the only ones made of lumber from Ossineke. 

@. And they are correct ? 

A. ‘They are correct. 
1183 @. What were these values; how did you get at these 
values ? | | 

A. We allowed an average on Norway and white pine ten dollars 
a thousand. 

@. Allowed what an averge?  [xplain it. 

A. We allowed the Ossineke office as a fair value of lumber, as it 
run, ten dollars. 

(). A thousand ? 

A. Ten dollars a tbousand. 

@. And that was without inspection ? 

A. Yes, sir; straight measurement, Norway and pine together, 
which was all that it was worth, and it cost us more than that. 

@. Out of this value did you pay the freight ? — 

A. We paid the freight in addition to this; freight and terminal 
charges, expenses, measuring and inspection, which parties selling 
at a mill sell the lumber on the raii of the vessel, and pay half of 
the inspection ; that is not charged to the lumber. 

@. Now, Mr. Cunningham, referring to bills of lading which have 
been introduced in evidence, for the year 1870, which appear to run 
from No.1 to and including No. 26, book-keeper’s mark, and marked 

for identification by the stenographer from Exhibit 23 to Ex- 
1184 hibit 46. These represent cargoes received by you here in 
the same manner as the ones you have testified to ? 

A. They do. 

@. And being cargoes received from Ossineke in 1870? 

A. Yes, sir. 
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Q. Now, refering to bill of lading No.1, of the schooner Mary 
Hattie, dated May 4th, 1870; did you make an entry of the receipt 
of that on your journal? 

A. I did, ais date May 3dist, 1870, page 160 of the journal, 
ledger, page 6; 141,795 feet, $1,417.95; lath 158,650, valued at 
$27.97. : 
 Q. Also No. 2, schooner C. P Williams, dated 7th of May, 1870: 
do you find the carga represented by that bill of lading r 

A. I find 3 in the journal entered May 31st, 1870, page 160; 
282,908 feet, value $2,829.03; lath 59,800, value $89.70; 305 posts, 
value $24.40 : 

(). No. D, schooner Robert Emmet, 14th of May, 1870 ? 

A. | find it entered On the Sahie page ot journal, le dger, page oO: 
143,149 feet, value $1,481.49; lath : 10,600 ; value $45.90; 880 pickets, 
value $7.04 Ss? posts, SO.O6. 

The next seems to be No. 4, Schooner Mary Hattie, 21st 
1185 of May, 1870? 
A. I find it entered under May olst, page 160; 143,149 
feet, value $1,481.49; also lath, 2,650 feet, at $3.97; also 3,790 
pickets, value $30.52 

Q. No. 5, eargo schooner C. N. Johnson, bill of lading, May 27th, 
1870? 

A. I find it under date of June 8th, page 164 in the journal, ledger 
6 ; 206,954 feet, $2,069.54; also 990 posts, $79.20. 

(. No. 6, schooner C. P. Williams, May 28th, 1870? 

A. Entered June 11th, page 169, ledger 6; 305,398 feet, value 
$3,053.98 : also 87.750 lath $131.62. 

@. No. 7, schooner Aldebran, June 17th, 1870 ? 

A. 1 under that, under June 29th, page 179, ledger page 6 ; cargo 
204,590 feet, value $2,048.90; also 227 posts, value $18.16. 

Q. No. 8, schooner C. N. Johnson, June 17th, 1870 ? 

A. I find that under date of June 28th, page 178 of journal, 
ledger 6; O26 feet, value $2,550.26. 

(). No. 9, brig Globe, June 20th, 1870? | 

A. ] find that entered under June 29th, page 179; 207,902 feet 

$2079.02; also 12,200 lath, value $18.32; 96 posts, vaiue 
1186 $7.68... 
©. No. 10, schooner C. P. Williams, 23d of June, 1870? 

A. I find that under July 5th, page 184, ledger page 6; cargo 
286,386 feet, value $2,863.86; also 28,900 lath, value $45.35; 484 
posts, value $38.72. | 

®. No. 11, schooner Sophia Smith, 6th of July, 1870? 

A. I find that under date July 15th, page 192 of journal, ledger 
six ; 205,570 feet, $2,055.70; also 19,050 lath, valued at $28.57 : 31] 
posts, value $24.88 ; 510 pickets, value $ . OS. 

(). No. 12, schooner C. N. J son, July 12th, 1870? 

A. Page 197; cargo of 250,259 feet, valued at $2,502.59 ; 23,600 
lath, at $35.40 ; 560 ‘pickets s, at $4.48. 

Q. No. 15, schooner C. P. Williams, July 15th, 1870 ? 

A. I find that under July 22nd, page 197; cargo, 337,505 feet, 
ralued at $3,375.07. 
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Q. No. 14, schooner B. F. Wade, July gy ages 


A. ¢ find that under August 4th, page 206; 148,969 feet, value 
$1,498 41,350 lath, value $62.02; goes pie value $25.60. 
() No. 15, schooner C. P. Williams, August Ist, 1870? 


A. I find that under date August 11th, on page 211, ledger 

1187 page 7; cargo, 299,088 feet, value $2,990.88 ; also 102,500 lath, 
value $153.75 ; 6,420 pickets, value $51.36. 

No. 16, C. N. Johnson, August 20th, 1870 ? 
[ find that entered under August 30th, page 223 of the jour- 
nal, ledger page 7; 240,667 feet, at $2,406.67; also 23,900 lath, 
value $35.85 ; 750 pickets, valued at six dollars. 
(). No. 17, schooner Young America, August 20th, 1870? 
A. August 30th it is entered, page 222 of the journal; 202,175 
feet, $2,021.73 ; 8,410 pickets, $66.48. 
().: No. 18, schooner A. Bradley ? 

A. I find 1t under date of September 5th, on journal, page 227 
cargo, 176,147 feet, $1,761.47 ; 68,700 lath, $103.05. 

Q. No. 19, schooner Robert Emmet, August 20th, 1870 

A. I find that under September 9th, page 230, ledger 7: 177,012 
feet, value $1,770.12; 65,500 lath, value 898.25 - ; 2,240 pickets, 
$17.92. 

This last item in, reference to the pickets; I got at the value 
of the pickets and lath by taking out the value of the lumber 
and figuring the lath and pickets as they were figured in the 
other credits, the same price. 

Q. There being no entry on the buoks of the value of this lot of 

pickets? — 
1185 A. No separate entry. No, sir; sol figured itin that way. 
Q. No. 20, schooner Louis Wells, September Ist, 1870. 

A. Part of it entered under date of September 10th, page 231, 
ledger 7; 205,004 feet of lumber, amounting to $2,020.04; 15,800 
laths, amounting to $98.70; 1,970 pickets, amounting to $15.76. 

Q. No. 21, schooner Van Atta, 14th of September, 1870. 

A. I find the Van Atta entered under date of September 27th, 
page 239, ledger 7; 148,525 feet, value $1,485.25; 67,600 laths, value 
$101.40 ; 1, _ ) pickets, value $10.52 

Q. No. 22, propellor Oakland, 15th of September, 1570. 

A. 1 find it under date of September 22nd, at page 237, ledger 7: 
309,965 feet, value $3,099.65 ; 106,000 lath, value $159.00; pickets, 
value $31.04: 

@. No. 23,scow William Van Atta, October 15th, 1870 

A. I find that entered under October 24th, page 259 of the jour- 
nal, ledger 7; 167,483 feet, value $1,674,488; also 22,650 lath, value 
$33.97 ; also 180 pickets, value $1.44. 

Q. No. 24, schooner Young America, October 17th, 1870. 

A. I find that under October 26th, at page 260, ledger 8 ; 
1189 222,922 feet, value $2,222.22; also 45,650 lath, value $68.47; 

also 110 pickets, v alue 88 cents. 

@. No. 25, schooner Robert Emmet, November third, 1870 ? 

A. I find it at November 10th journal, page 269, ledger 8 ; 174,978 
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feet, value $1,749.75; also 69,700 lath, value $104.55; 870 pickets, 
value $6.96: 46 posts, value $4.60. 

. No. 26, scow William Van Atta, dated 7 mber 5th, 1870. - 

A. It is entered on page 278 of journal, of ledger 8 ; 164,433 feet, 
$1,644.53 ; 37,000 lath, eu $55.20; 640 pickets value $542 

(). Now, referring to the bills of lading for the year 1871, received 
in the same manner, No. 1 seems to be brig. Helfenstein, April 14th, 


- 1871, where do you find that? 


A. I find that under April 25th, 1871, on the journal, page 339, 
ledger 9; 256,630 feet, $2,566.30. 3 

(). No. 2, schooner Fiske, April 22nd, 1871. 

A. I find that under May Ist, journal, page 343; cargo 256,900, 
ledger 9, value $2,569.00. 

Q.. No. 3, brig N. M. Standart, May 25th, 1871. 

That I fin | le 

value $2,878.84. 
(). NO. { schooner Dakota. June oth, LS7 
A. Under June 30th, page 371, journal 9 ;. 301,550 feet, value 

$35,015.50. 
). No. 5, sechoon: Sophia Smith, June 30th 
A. I find that under Fully Stl, pea ats tedgee 40% 219,970 
feet, $2,199.70. 
No. 6, schooner C. P. Williams, July Ist, 1871? 
A. If find that tnder date of July 11th, page 375 of journal, ledger 
page 10; 309,478 feet, value $3,094.7 51,500 lath, $47.25 

Q. No. 7, barge Shiawassa, July Sth, 1871? 

A. ‘Phat was under date of August third, page 389 of journal, 
ledger page 10; cargo 206,873, value $2,068.73 © le 20,200 lath, 
$50.50. | 

() No. 8, propeller | See 

A. I find tent — ler Jul 
feet, value $2,740.5 also 67,0 

(). No. 9, brig C. "P. Williams ? 

A.J find that under July 29th, page 386 of the journal, ledger 
10; cargo 344,595 feet, value $3,445.95; also 61,000 lath, value 
SOL5O0. 

@. No. 10, schooner Sophia Smith, July 26th, 1871? 

A. I find it under August 5th, journal page 390, ledger 10; 232,236 


—— 
. 


I. 


July 18th, 1871? 
y 26th, page 384, ledger 10; ‘ 
0) lath, $100.50. 


bo 


74,058 


feet, value $2,522.56; also 28,150 lath at $42.22. 
119] Q). No. 11, schooner Sophia Smith, August 17th, 1871 ? 
A. I find it entered under August 24th, page 599, at ledger 

10; 218,697 feet at $2,186.97 ; 5,200 lath, value $75.00 ; 1,000 pickets, 
velue eight dollars. 

(. No. 12, schooner C. N. Johnson, August 17th, 1871 ? 

A. I find it under August 50th, page 101 of feevtel, lodges 10 ; 
951,539 feet, valued at $2,515.59; also 25,650 lath, value $38.47 


pickets, value eight dollars. 
). No. 13, schooner A . Bradley, September 4th, 1871? 
| oe Gnd it under September 15 th, page {08 of journal, 184,079 
feet, value $1,840.79 ; also 49,450 lath, valued at $74.17. 

@. No. 14, schooner Theodore Perry, November third, A501 ? 
116—214 


999 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


A. I find it under head of November 11th, page 456 in journal, 
ledger 210; cargo 219,216 feet, value $2,192.16. | 

(. Now, Mr. Cunningham, referring to cargoes received, as you 
have stated, in 1872, [ eall your attention to bill of la ling O] th: ane 
year in evidence, No. 1, schooner David Ferguson, May 30th, 1872; 
do you find that? 

A. I find it under date of June 21st, journal page 40, ledger 211 
74,809 feet, $897.70; also 16,500 lath, value thirty-three dol- 

lars. 7 
1192 (). No. 2, schooner Citizen, June 12th, 1872 ‘2 
A. I find that under June 22nd, page 40 of the journal, 
ledger 211. I want to explain here. Wesent up two vessels for 
cedar posts ; they loaded principally with cedar posts 

(). What vessels ? 

A. The Ferguson and Citizen. They loaded principally with 
cedar posts, but each had on asmall quantity of lumber, and the 
posts were all unloaded together and what lumber there was, and 
this report of lumber and posts includes the two cargoes. The lum- 
ber which I reported for the Merguson includes what lumber there 
was on the Citizen; the 7,468 posts, value $597.44, were the balance 
of the cargoes of the two vessels. 

(). That is all that is to be reported for the Citizen.? 

A. Yes, sir; that is all that is to be reported for the Citizen. 

(). Nos. 3 and i, schooners [roquois and erguson, what do you 
say about those? 

A. I say I find them entered under July 10th, journal 55, ledger 
feet, valued at $4,587.99; also 12,650 lath, value 


212, as 382,333 
$25.50; 1,827 posts, value $106.16; 370 pickets, value $3.70; 60,500 
shingles, value $299.25. 
1195 (). No. 5, schooner Wend-the-Wave ? 
A. Under July 28d, page 64,1 find a cargo mentioned, 


p: 

which is the Wend-the-W; ave, 25 7 SYD feet, valued at $2,825.50. 

Q. Now, do you find No. 6, schooner [roquois, July [8th, 1872? 

A. Well, sir, I find under August 6th, page 76, the Ossineke office 
eredited with 936,248 feet of lumber, valued. at $11,473.37, which 
probably includes bills of lading numbers 6, 7, 8, and 9, the cargoes 
of the schooners Iroquois, barge Isabella, the Dread-Naught, and: 
Port Huron. 

Q. No. 10, schooner American Champion, August 20th, 1872? 

A. I find that entered August 29th on journal, page 93, ledger, 
page 212, 195,834 feet. 

@. You don’t find any lath there 

A. No, sir; it appears on that page of the journal, the lath men- 
tioned in this bill of lading, credited to the Ossineke office. ‘There 
is a mistake in the bill of lading. I can’t tell anything about that. 
If it was in the cargo it ought to be there, and I should suppose it 
would be. That is “all I know about it. | 

Q. No. 11, schooner Aldebran, August 20th, 1872? 

A. I find it entered here under August 29th, page 95 of the jour- 
nal, ledger, 212, 236,716 feet; also 72,000 lath; total value, 
$2,702.00. 


? 
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1194 Q. No. 12, Schooner Aldebrand, September 18th, 1872? 

| A. I find that under the 30th of September, page 116 of 
journal, ledger 212:; 287,724 f bills of lading, Nos. 12, 13, and 
14, for the cargoes respectively of the schooner Aldebrand, schooner 
Young America,and schooner Fameare grouped in the book under one 
credit to the Ossineke oftice, as follows—they all appear at same place. 
J have given you the number of feet of the Aldebrand, next I will 
give you the Young America, which is 147,398 feet, and the Fame, 
which is 277,047 feet, which total is credited to the Ossineke office at 
$7,946.02. In addition to that the Young America has 90,360 feet 
of Norway, valued at $903.60; also 84,000 lath, value $168.00. 

@. The total value of the cargoes of these three vessels is what ? 

A. $9,017.62. | 

Q. No. 16 Is the schooner C. P. Williams? 

A. I find that entered Nov. 28d,on page 154 of the journal, ledger 
page 213; cargo 318,256 feet; value $35,444.85. 

(). That is all for 1872? 

A. That is all for 1872. 
1195 @. You have testified to the receipt of 1,148,854 feet of lum- 
ber received in the spring of 1875? 

A. Yes, sir; before Sanborn began to saw, and of lumber which 
he did not saw. 

(). Before Sanborn beg: 
not saw ¢ 

A. Yes, sir. 

@. You have not made sufficient investigation of the books yet 
to be able to point out that entry ? 

A. To give the items of those shipments; no, sir. 

@. Which you will do when opportunity presents. 

A. Yes, sir. 

@. Now, Mr. Cunningham, in reference to all of these shipments 
represented by these bills of lading, covering part of 1868, and of 
of the vears 1869, 1870, 1871, and 1872, where were those cargoes 
shipped from ? 

A. They were shipped frem Ossineke. 

(@. From your mill there? 

A. Yes, sir; from our mill there, to Buffalo. 

(. And received by you in person ? 

A. Yes, sir. 

Q. And upon their receipt you had them measured, and 

amounts of the cargoes respectively, and their value, at 
1196 rate of ten dollars a thousand, entered upon this journal and 
ledger which you produce here now ? 
A. Yes, sIr. 

@. Which were the journals and ledger kept in your business dur- 
ing those years? 

A. Yes. sir. 

@. And your recollection as to these amounts and quantities Is 
mainly assisted by reference to those books ? 

A. Yes, sir. 


tt 
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Q. Those entries were correct at the time they were made, so far 
as you know? 

A. They were. 

Q. They were correct? 

A. I was in the habit of looking at the books to see that the en- 
tries of the lumber received from there was entered correctly, as it 
should be, although I was not the book-keeper; but I had the 
handling of the lumber and the general looking after it to know 
what became of it. The lumber was charged with all that was re- 
ceived, and credited with all that was let go. 


Mr. Porrer: I ask the stenographer to mark these books for 
identification, and we will introduce them hereafter, I guess. The 
books are m: aes Tespe ctively by Register Joseph L. Fair- 
1197 child Exhibits “ F,” “H,” and “I,” in Sank Aachen’ in ve. Cun- 
ningham, which mark is adopted in these proceedings as 
matter of identification of said books. 
Cross-examination by Mr. Burton: 

Q. Will you turn to page 12 of this journal and tell me from the 
charge against Calvin Haines what price you put on lumber there? 
Just read the bill. ? | 

A. We put down common at $19.00; culls, at $15.00; clear, 
$90.00, $40.00, and $45.00 ; common at $17.00; $12.00 for culls, and 
$35.00 for box ; that is the third grade clear; $17.00 for common 
and $12.00 for culls. That is under date of June 4th, 1869. 

Q. Now, will you turn to page 58? What date is entered there ? 

A. Septembe r 14th. 

(). Give me from the first entry on that page what price you put 
on lumber at that date? 

A. We put on for culls $10.00 and for common $16.00; for the 
three uppers together, $40.00. 

Q. On page 56 what date is that? 

A. September 10th. 

(. What is the value of pickets then ? 
1198 Mr. Porrer: Do you ask what the value was or what he 
sold them for ? : 

Mr. Burton: Either one. Do you: find any entry of the sale of 
pickets on that day ? | 

A. I find a sale of pickets—5,770 pi ickets at $12.50 a thousand. 

Q. By Mr. Porrer: Who to? 

A. To Nelson, Perry & Short. 

@. By Mr. Burton (resuming): Thatis carried out—twenty dol- 

A. No, sir; that is not carried out there; it don’t show what they 
were sold for; not so that ¢ could be sure; oe I should say it was 
properly $12.50 that those pickets were sold for; that is all I can 
sav about It. 

@. On page63, date September 25d, 1869, bill to E. & G. R. Haines, 
what value was put on pickets there? 

There are no pickets in that bill. 
@. What was the value put on lumber in that bill ? 


—_ 
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A. We put on the value for the three uppers $35, $40, and $45. 
(. On page 157, dated May 25th, 1870, will you give the credits 
of freightage on that page, schooner Emmet ? 
1199 A. The fre ight was $3.50 on lumber. 
@. On lath ? 
A. On lath fifty cents. 
@. On pickets? 
A. On pickets two and one-half cents a bunch. 
(. On posts ? 
A. Six sosrin 
. Now will you turn to page 339, bill of J. Briggs, at the bottom 
of the page. What price did you put.on lumber at that date? 
A. The detail price there was fourteen dollars for culls, thirty-two 
dollars for two-inch picks, and thirty dollars for inch picks. 
(). On the opposite page, under date of 30th of April, 1871, bill 
to William M. Hoag, what was the price of lumber eae 
A. We put on siding strips thirty dollars, and inch common 
seventeen dollars, and inch selects twenty-eight dollars. : 
Q. Now, on the other re the other journal, on the 22nd page, 
will you give the value of lumber at that time on the sale to Bush- 
nell and Norton ? 
A. We put on a class of Norway twenty dollars ; we put 
1200 on common twenty dollars; we put on sixteen-foot common 
twenty-two dollars; we put on 14-foot common twenty-two 
dollars; twenty cents for one —— cedar posts. 
Q. Now, on page 59, bills of C. B. Nichols, July 16th, 1872, give 
the values you put on lumber at that time in your sales ? 
A. For common we put $13.50, culls $15.00; we put $45.00 on 
cood - that is; clear 
(. Is good clear? 
A. Yes, sir. 
It is not first quality ? 
A. Yes, sir; it might be good and not be first quality, and might 


be the first; that is more than the average price; the average price 


was forty at that time. : 
Q. Page 54, bill P. M. Ranney, July 9th, 1872, give us the values 
at which you sold the lumber at that day 
A. We sold lumber forty for good, elehteen and a quarter for 
common, fourteen for culls, pickets at eighteen, and common at 
twenty. 
@. Were those a fair valuation of lumber sold from your yard at 
the dates at which they were sold ? 
1201 A. Well, those are yard sortings, and it don’t tell—no man 
can tell what lumber it is; there is, perhaps, twenty different 
ee of sorting’. 
Just answer the question. Were those a fair valuation of the 
eae sold from your raed at the dates at which they were sold ? 
A. I suppose they were; what we sold then. 
©. Most all of those are large bills? 
A. Not large bills. 
q). Run up to a thousand dollars? 
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A. No; those are not large bills; I don’t remember that any of 


them were large bills. 


@. Turn to k. & G. R. Haines, page 65 of = book. 
A. We sold them $417.00. 
Q@. Look at page 58, there at the top of the page. 
A. There is a bill of $2,245.00. 
(. Who is it to? 
A. To James Forfar; he was a dealer in lumber. 
(). He bought to sell again? 
A. He bought to work them again in his planing-mill. 
@. This one to Bushnell & Norton was for $210.00. Those prices 
were put on the lamber that you had sorted out in the various 
erades ? 
A. Yes, sir; after they had been sorted and piled in the 
yard; seasoned lumber. | 
Q. Did you buy lumber from anybody else for your yard here 
except from the Ossineke mill ? 
A. Yes, sir. 
@. Who else did you buy from ? 
A. Bought from 8: eg AW — 
(). The greater part of it came from where? 
A. From Saginaw. Seme seasons we handled as much from Sagi- 
1aw as from the mill. 
Q. What did you buy from Saginaw, mill run ? 
A: Yes, sir. 
. What did you pay there ? 
A. I couldn’t tell you; we bought mill run always by i inspect ion. 
Q. Do you mean by yught the lu: iber or the logs ? 
A. Bought the,lumber. 
Q. You don’t remember what you paid? 
A. No,,sir; I do not. 
Can you tell by reference to that book ? 

A. | ought to be ableto tellthem. I can’t tell you whether 
1203 Ieanor not; Iwillsee. (examines book.) I don’t know that 
[ ean tell by the books what prices were paid; I don’t think 
Tecan. I don’t find anything. 

@. Who did you purchase from in Saginaw ? 

A. We purchased from ite parties there, of course. <A good 
nage of them. We purchased from Grant & Sailor, and from Brad- 
so long ago that the names have gone from me. My business 
was here at the yard. We bought of William Peter; bought of Fay 
and somebody there,anda man named Smith. I can’ttell what Smith 
it was. Bought of a good many different parties there; perhaps 
twenty different naietbies there altogether in our deal. 

@. Did you pay them as low as ten dollars for mill-run lumber ? 
A. I think we did; I think so. The lumber is always worth 


more in Saginaw than on the shore. 


©. Who insured the mill up there; what company ? 
A. The “ Amazon. 
(). The insurance was s eff fected here ? 


A. Yes , sir. 
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(. What was the amount of the insurance ? 
A. The amount was eighty-five bundred dollars. 
1204 Q. That was the amount recovered ? 
A. No; there was eighty-three hundred recovered. I think 
it was just eighty-three hundred recovered. 

(). They scaled two hundred dollars for what? 

A. The question was whether it was good for anything or not. 
The question whether it could be enforced or not. They wanted to 
keep going. They questioned about it—— 

@. You took that for the purpose of getting the money ? 

A. Yes, sir. 

QQ. They didn’t scale, then, in adjustment of the loss? 

, No, sir. 
(. They allowed you the entire loss? : 
A. No; they didn’t come to that. It was a compromise. You 


— 


may call it what you have a mind to. It was decided it was better 


to take that than to run the risk of not getting anything and entail 
a law suit. 

(. What was the value of that mill that burned ? 

A. Well, sir, I can’t say. It wasn’t worth half what it cost, that is 


true. | 
(). The insurance was on the mill? 


A. Yes, sir. 


Proceedings here adjourned till 2.50 p. m. 


1205 Proceedings 2.30 P. M. 
Henry 8. CUNNINGHAM, recalled by Mr. Porrer, testified as follows: 


@. These prices that you have mentioned here where the prices at 
which you retailed this lumber out of your yard here, where they ? 

A. Yes, sir; they were. 

Q. You may state whether this lumber, in order to be salable, was 
required to be mixed with other lumber from other places? _ 

A. It was. We found it necessary—in stocking our yards—that 
we could not carry on the business without putting in lumber that 
came from the Saginaw rivers. The white pine growing among the 
Norway pine was hard. There was a great deal of fault found, espe- 
cially on the upper lumber. Vhere were not soft and pliable, and 
we found we must necessarily have Saginaw pine. Besides that we 
vot an immense amount of Norway, which there is no market for 
here, and it got accumulating on our hands and we had to shove 
that off at any price we could get; sometimes at a loss. 

Q. The Norway pine you got from where ? 

A. From this mill. It went slow and it was continually 
1206 aecumulating with stock that was left there. 

(). Now, as I understand, the rate allowed the mill was ten 
dollars a thousand ? 

A. Yes, sir; 1t was that part of the time. In 1872 we allowed 
twelve dollars; that is, for white pine, and Norway, ten dollars. 

A. And their prices, as you have testified to here, at which lum- 
ber was retailed, were in excess of that? 
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A. Yes, sir. 

Q. What elements entered into the increase of the price between 
ten dollars a thousand and the price at which you sold this lumber 
What caused you to sell at a greater price than you bought ? 

A. In the first place, we paid the freight in cash always; that is 
a matter you cannot get credit for; and insurance in cash and in 
advance, and our rates for fre ight were from—well, I will s: ay, from 
three to six dollars. We paid as high as six dollars for bringing 
lumber from there, then putting it on the dock. We paid two thou- 

sand a year for the use of the yard and the Inspection, all amount- 
ing to some thirteen cents off of the vessel. The demurrage we 

would pay on the vessel that would bring lumber here. We 
1207 could not always time it. Sometimes they will start at the 

same time, and will not get here at the same time, and we 
would have to pay demurrage, and you must pay for stocking it on 
the doéks, and you have got to set a class of men to sorting it out 
and piling it up—sorting out the different grades and stocking it 
and piling it, and then it comes green from the mill and must lay 
for some time—thick lumber for a year sometimes before you can 
realize on it, but some of it we got rid of before that time, but there 
is large expense attending the handling of lumber— a good deal of 
expense. I know we talked among ourselves at the time we were 
handling lumber, and then mixing it with other lumber, as we had 
to, we found that we could go into the Saginaw market and buy.at 
an advantage, buy such lots as we wanted, and make more money 
cor ee it than we did out of that at the price we got for it. 

. What do you say about these prices being unusual or unfair in 
comparison with the ] price which you allowed the mill for it? Were 
they any more than ’ fair advance under the circumstances upon 

the price paid and the price at which you sold ? 
1208 A. No, sir; we didn’t consider so; we considered that we 
were a lowing as much as we were allowing Saginaw folks, 
because there we got what we wanted and here we got what they 
wanted. Sometimes they shoved upon us Norway 

Q. You say that you had to hold lumber here for a considerable 
length of time at times, and, of course, you lost the use of your 
money while the lumber was in your yard ‘ ? 


A. Yes, sir. 
(). And you employed clerks and book- -keepers and pre le of that 
sort? 


A. Yes,sir; and spent our own time, and teams; the ‘isk of losses 
by fire and’all these. We had to carry heavy insurance—all that 
we could enforce. That was the loss, that was the chance we had to 
take—had to take chances of losing cargoes on the way down, but we 
were always successful or fortunate; but still all those reasons en- 
tered in it, and there ought to be a margin to make a living. I am 
sorry to say there was not in our case. We used to speak that we 
were doing a very poor business? 

Q. By Mr. Burton: The Ossineke and the Buffalo firm were all 
a single firm? 


A. “Y Cs, sir. 
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1209 @. By Mr. Porrer: Composed of the same members, I 
sup pose? | 

A. Yes, sir; we took a different name for convenience sake. 

Q. By Mr. Burton: Whatever you met of losses at either place 
was shared equally among all the members of the firm ? 

A. Yes, sir. 

Q. By Mr. Porrer (resuming): For some lumber that was sold a 
year previous I understand, was Mr. Oliver allowed more than ten 
dollars athousand? 

A. There was a computation 


- 
hod @ 


1) taking out the expenses on four 
millions, so that he realized eleven dollars the year before, and lum- 
ber was about the same 1,as I understand, that didn’t allow him 
anything for any risks, or didn’t give him any per cent.; only took 
out the actual Cxpeuses. 

@. Did he pay any portion of the handling of it, or anything of 
that kind? 

A. That, of course, included the shoving of lumber in the fall and 
the expelses of the ail ates charges against the mill. 

Q..By Mr. Burton: Is there am) difference between Saginaw 
lumber and lumber from Ossineke and Alpena—isn’t the lumber 
the same right up? 

A. Oh, no; the Saginaw timber that comes Up counwry you Fel 
softer white pine. Timber up the river is generally softer ; 
1210 it is not all so, but that s the gener ‘al character of the timber 

that 1s hauled in on the shore, or near the shore; it is mixed 
more with Norway than it is up in the country, »nd we found the 
pine from there generally very much harder—white pine from the 
north. 


Q. By Mr. Porrer: That was very much harder than white pine 
from Saginaw valley ? 


A. ¥ CS, S]l 

By Mr. Burton (resuming): Is it not a fact, Mr. Cunning sham, 
that on.some se these lands—the Oliver lands—there was very little 
Norway, as little as three or four trees the section, in some sections ? 

A. Not that I have ever seen. 

®. You are not aware of that fact? 

A. No, sir; it was largely Norway,so far as leversaw. We always 
thought it so from what we received here: it seemed as if it come 
here all Norway. We tried to get a white pine cargo down | 


Here 
and we found Norway streaked all through it; we a ld uD der 
take to get a cargo of white pine, and sometimes we d1 d whet shies 


it was white pine or Norway. 

(. Did your jobbers pick out Norway and send that down 
1211 and leave white pine? 

A. No, sir; we calculate they were taking it as it run where 
they were lumbering. 

Q. And whate ver stumpage there was on that you got; that is, 
whatever the character of the stumpage; you didn’t get any 
tions ? 

A. No, sir; What I mean to say is, sometimes we would want for 
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have room in the yard and would tell them to send down so much 


white pine and bring it separate; and so of the logs in sawing 


season ; sending us white pine when we would want it separate. 


(). The timber that was sold to Merrick, Fowler & Lyon was that | 


as it run, or was that after a good deal of white pine had been got 
out ? | 

A. Oh, I don’t think 

@. You heard their testimony—you heard Mr. Fowler’s testi- 
mony ¢ 

A. I don’t know as I ever read his testimony. No, I didn’t hear 

- I was not there when he was sworn. 

(). Had you bought it and used most of it for long timber ? 

A. I didn’t hear it. 

1212 (. Long timber is usually made out of the smaller logs; 

smaller trees ? 

A. I never understood it; I understood that the larger the trees 
the better suited it was, and when they were prepared for hauling 
long timber they could draw anything they had, and the larger the 
stick the better 1t would be to sell. 


It is stipulated by counsel that the exhibits in this case may be 
sent by express to John J. Speed, Detroit, Michigan, master in 
chancery, before whom the refereice is pending. 


HENRY 8. CUNNINGHAM. 


tZie . Testumony of Eldridge M. Fowler, William Mercer, Edwin R. 

Wheeler, and Arthur T. Smith, taken Pursuant vO the Annexed 

Stipulation. by and before me, A. M. Haynes, a Notary Public in and 
for Bay county, on Saturday, April 9th, 1881. 


Circuit Court of the United States, Eastern District of Michigan. 
In Equity. 
Davip D. OLiverR, Complainant, 
VS. 
HENRY 8S. CUNNINGHAM et al., Defendants. 
Henry M. Duffield, Esq., appearing as solicitor for defendants ; 
Harry Campbell, Esq., appearing as solicitor for the complainant. 
ELpRIDGE M. Fow Ler, a witness produced, sworn, and examined 
on the part and behalf of the defendants, testified as follows : 
Examined by Mr. DuFFriELp: 
Q. State your name, age, and residence. 
A. Mv name is I ldridge M. Fowler; I am forty-eight years of 


age, nearly ; my residence is Bay City. 


q. What is your occupation ? 

A. Lumberman. 

@. How long have you been engaged in the lumber business ? 

A. Since 1866. 

@. You purchased some timber of Garrett B. Hunt on what was 
known as the Oliver lands in Alpena county ? 


a special purpose; we would undertake to sella cargo and we didu’t 
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: A. Of Mr. Hunt and Mr. Cunningham. 

1214 @. You purchased some of the Oliver lands from Hunt 
and some from Mr. Cunningham ? 

A. Mr. I. Lyon, Mr. E. G. Merrick, and myself. 

@. Purchased the standing timber on what was known as the 
Oliver lands? 

A. Yes, sir;-known as the Oliver lands in Ossineke and Aleona 
townships. | 

©. You got title to some of them from Hunt and tosome of them 
from Cunningham ? 

A. Yes, sir. 

Q.- Have you cut that timber? 

A. The most of it. 

@. Who measured what you have cut? 

A. The lumber has been measured, a good deal of it, by Mr. Hunt, 
of Alpena; Mr. Sanborn, of Ossineke, has measured some of it. 

(. How did you lumber these lands ? 

A. The timber was cut into logs, square timber, and round 
timber, and a little portion of it was sold by stumpage. 

(). The bulk of it was eut how ? 

A. The larger part of 1t went into long round timber. 

(. Who measured the long round timber ? 

A. Mr. Edwin R. Wheeler measured all but about one hundred 
and fifty pieces, 1f [ remember. 

Q. | Did] Mr. Walch have anything to do with it? 

A. Mr. Walch measured the square timber. | 

(). Give the names of those other centlemen who measured the 
lumber. | : 

A. Hunt & Brother, of Alpena, and William Sanborn, of QOssi- 
neke, measured the lumber. 
(). Have you the measurements of each kind? 

A. Yes, sir. 

1215 @. Will you produce them ? 


Witness here produces papers. 
Mr. CAMPBELL: Are these the original measurements ? 

A. No, sir: they are not; they are statements taken from the 
books; the books are at my office: these are statements taken from 
the books of each year’s work of square, round timber, and lumber 
measurements. 

@. You know they are correct? 

A. Yes, sir. 

(). Have you got them aggregated? 

A. I have not got them footed; Ihave each year’s sales aggregated 
by themselves. | 

®. Give the amounts of each year? 


Mr. CaMpBELL: The copies of the books are objected to. 


A. We lumbered in the winter of 1875-6, and sold in 1876 nine 
hundred and twenty-six pieces of square white pine, IneasuriIng 
ninety thousand two hundred and seventy-six cubic feet. Wesold in 
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1876, made at the same time, seven hundred and sixty-two pieces of 
white pine, measuring fifty thousaiid seven hundred and sixty-two 
cubic feet. We sold one hundred and seventy-six pieces of red or 
Norway pine, twelve thousand seven hundred and twenty cubic 
feet. The way I have got it here, and probably it would be most 
readily figured, would be to give this square timber for each year’s 
cut by itself. 
@. That is what you are doing ? 
A. Yes, sir; we soldin 1877 sixteen hundred and nine-four pieces 
of square white pine, one hundred and forty-six thousand 
1216 five hundred and thirty cubic feet. We sold the same vear 
four hundred and fifty-five pieces of Wainy white pine, thirty 
thousand and seventy cubie feet. This is all square timber. Of red 
or Norway pine, six hundred and fifty-one pieces, forty-three thou- 
sand one hundred and forty-three cubic feet. We sold in 1878 six 
hundred and twenty pieces, fifty-two thousand five hundred and 
‘eighty-one cubic feet, of white pine. Wesold in 1878 of Wainy 
white pine one hundred and sixty-seven pieces, ten thousand nine 
hundred and seventy-six cubic feet. Wesold of Norway or red pine 
four hundred and ninety pieces, twenty-nine thousand seven hun- 
dred and ninety-eight cubie feet. We sold in 1879 square white 
pine five hundred and _ fifty-seven pieces, forty-seven thousand and 
fourteen cubic feet. We sold of Wainy white pine three hundred 
and thirteen pieces, twenty thousand three hundred and eighty-five 
cubic feet. We sold of red pine one hundred and nine pieces, SLX 
thousand nine hundred and twenty cubie feet. Square red and 
white pine, a mixed lot, mostly white pine, four hundred and twelve 
pieces, twenty-eight thousand nine hundred and ninety-seven pieces. 
I have grossed those different amounts and put with the square 
white pine the small lot of mixed timber, mostly white pine, 
that was sold in 1879. I find the gross amount of square white pine 
timber sold from the track to be four thousand two hundred and 
nine pieces, three hundred and sixty-five thousand three hundred 
and ninety-eight cubic feet. Wainy white pine one thousand 
1217 six hundred and ninety-seven pieces, one hundred and twelve 
thousand one hundred and ninety-three feet. The gross 
amount of square white pine was five thousand nine hundred and 
six pieces, four hundred and seventy-seven thousand five hundred 
and nine-onecubic feet. The total amount of square red or Norway 
pine was one thousand four hundred and twenty-six pieees, ninety- 
two thousand five hundred and eighty-one cubic feet. The gross 
total of Norway and white square pine was seven thousand three 
hundred and thirty-two pieces, five hundred and seventy thousand 
one hundred and seventy-two cubic feet. 
@. Have you given the amount of the short logs? 
A. No; this is just the square timber, with the exception of twenty 
pieces. 
@. Give us the board measure of that. 
A. The board measure is six million eight hundred and forty-two 
thousand and sixty-four feet. 
Q. Now go on with the round timber and short logs. 
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A. I will give my figures as I have them from the books. I have 
sold of the long round timber, first, a lot of timber that was lum- 
bered in the winter of 1874-5; taken to Detroit in 1875; held until 
the spring of 1876, and sold and scaled in 1876. Round white pine 
timber, seven hundred and/ninety-nine pieces ; six hundred and sev- 
enty-four thousand seven hundred and eighty-six feet, board mea- 
sure. Sold from timber tumbered in the winter of 1875-6; sold in 
1876, one thousand six hundred and eighty-five pieces; one million 
seven hundred and ninety-four thousand three hundred and thirty- 

four feet, board measure, of white pine. Sold in 1877, of white 
1218 pine, two thousand three hundred and fourteen pieces; two 

million eight hundred thousand five hundred and fifty feet. 
Sold in 1878, three hundred and fifty-four pieces; two hundred and 
ninety thousand three hundred and eight feet. Sold in 1879, four 
thousand five hundred and seventy-four pieces; three million seven 
hundred and six thousand two hundred and two feet. I have got, 
in addition to sold in 1876, twenty pieces of square, sold as round 
and measured as round pine, seventeen thousand four hundred and 
eighty-six feet, board measure, making a total of nine thousand five 
hundred and forty-six pieces; eight million four hundred and nine- 
ty-one thousand six hundred and sixty-six feet, from which I have 
to deduct, of lumber sold belonging to I. Lyon, and cut from I. 
Lyon’s land in the winter of 1875-’6, seventy-three pieces; ninety- 
one thousand six hundred and sixty feet, board measure, which be- 
longed to Lyon, and has to be taken from this gross amount. | 
might say this nine thousand four hundred and seventy-three pieces 
were sold to the Mitchell & Roland Lumber Company of Toledo. 

. Does that refer as well to the square timber as the round? 

A. My statement will show who the lumber was all sold to, each 


lot. In addition to this long timber sold to the ee ll & Roland 


Lumber Company, we sold in 1879 to a Alpena, fifteen 
pieces; ten thousand five hundred and forty feet ‘Ye a measure. ‘l’o 
Sanborn, twenty pleces, seventeen eotiantt five eves i teet board 
measure. That I have called white pine, but I am. not posi- 
1219 tive about it; my impression is it was. I sold to E O. Avery 
fifty pieces; thirty thousand nine hundred and oe feet, 
board measure. I sold to J.S. Minor seventeen pieces; ten thousand 
seven hundred and seven feet, board measure; making a pom total 
of white pine long round timber sold of nine thousand five hundred 
and seventy-nine pieces; eight million four hundred and sixty-nine 
thousand seven hundred and twelve feet, if I have not made any 
mistake in my addition. 
@. The detai2 appear on your statement ? 
A. Yes, sir; Of Norway long round timber we sold from the lot 
lumbered in the winter of 1874-5, but sold and delivered in the 
spring of 1876, 1 four hundred and forty-eight pieces; three hundred 
and seventy three thousand one hundred and thirty-five feet. We 
sold, in 1876, two thousand one hundred and eighty pieces; one 
million five hundred and twenty-three thousand seven hundred an 
sixty-eight feet. We sold, in 1877, one thousand nine hundred an 
sixty-nine pieces; one million four hundred and two thousand thre 
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hundred and eighty feet. We sold, in 1878, four hundred and fifty- 
seven pieces; three hundred thousand four hundred and eighty- 
nine feet. In 1879, two thousand two hundred and eighty-six pieces ; 
one million three hundred and forty-three thousand and ninety-five 
feet. Less sold belonging to Lyon a lot that’ was measured up asa 
whole in 1876, thirty-three pieces ; twenty-two thousand seven hun- 
dred forty feet. Leaving the amount of E..M. Fowler & Co.’s timber 

sold seven thousand three hundred and seven pieces; four 
1220 million nine hundred and twenty thousand one hundred and 

twenty-seven feet; that 1s the gross amount sold of Norway 
lumber to them. In addition to the sale of Norway lumber to the 
Mitchell & Roland Lumber Company, we sold, in 1875, twenty-nine 
pieces, thirty-four thousand five hundred and sixty feet, to the De- 
troit Dry Dock Company; to Gilchrist, one piece eleven hundred 
and eighty-five feet; to Sanborn, one piece, five hundred and seventy 
feet; to Minor, seventeen pieces, eleven thousand three hundred and 
eight feet; making our total sales of long Norway timber seven 
thousand three hundred and fifty-five pieces; four million nine 
hundred and sixty-seven thousand six hundred and _ thirty-three 
feet; if I have not made any mistake in my figuring the total of 
long round timber sold from the lands was thirteen million four 
hundred and thirty-seven thousand four hundred and forty-five feet, 
board measure. 

(. Now the short logs? 

A. The balance is either lumber or stumpage; the first lot of logs 
we had cut there were cut by Sanborn & Brother, and sawed by San- 
born & Brother: the lumber from those logs were sold in the years 
1875, 1876, and 1877, scattered through three years.; there was of 
eross amount eight hundred and eighty-five thousand seven hundred 
and seventy-nine feet, board measure; the logs and lumber were 
mostly Norway pine; to the best of my judgment two-thirds was 
Norway and one-third white pine; quite a little of it was cut on 
section twenty-six, if | remember; 1f my proportion of the estimate 
of the quality of each is right there was of white pine two hundred 
and ninety-five thousand two hundred and fifty-nine feet; I might 
sav here that that is only an estimate, in dividing the Norway and 

white pine, except in a specification of square timber sold in 
1221 1877 ta Morse & Co., three Pues dand three pleces ; twenty- 
one thousand nine hundred and forty-five feet, 1n which there 
was a little Norway, but I have called it all white pine; there was a 
small amount of Norway in a lot of one thousand six hundred and 
ninety-four pieces sold in 1877; with that exception, and the further 
exception of a lot of four hundred and twelve pieces, sold in 1879, 
which I have called all white pine, there was a few pieces of Norway 
in it, 1 could not tell just the amount, but in my figures I call it all 
white pine. | 
With those exceptions there is no estimate ; the other is actual 
measurement ? 

A. Actual measurements as far as I have given them. In addi- 
tion to the lot estimated two hundred and ninety-five thousand two 
hundred and fifty-nine feet of white pine, there was sold in 1878, 
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1879, and 1880, cut from 1877 to 1879, nine hundred and ninety-five 
thousand and nine feet, less lumber that was cut from Lyon logs 
mixed with ours, one erapeap okey aoe: -four thousand ninety-eight 

feet. There Was sold from logs Cu 11). the winter of 1S79—’80. by A. 
T. Smith to the Mitchell & “sme Lumber Company, one million 
three hundred and twenty-one thousand and twelve feet of whit 
pine. ‘There was estimated, according to Hunt, of Alpena, remain- 
ing on dock December, 1880 —— 


Mr. CAMPBELL: Estimated for you and reported to you? 
A. Yes, s! | 
Mr. CAMPBELL: We object to that as Incompetent 
(). Did he make this estimate by your direction ? 
A. Yes, sir. 
Q. And reported the result to you ? 
1222 A. Yes, sir; reported it as three hundred and seventy 


thousand. He reported it so that the parties to whom we 
sold could pay us for it on the estimate 

(). To whom was that lumber sold ? 

A. To the Mitchell & Roland Lumber Company. According 
the amount reported to us by Mr. James Sanborn of the logs cut in 
1879 and 1880, twelve hundred pieces remained on hand in Decem- 
ber, 1880. 

Mr. CAMPBELL: We object to that as incompetent. 

Witness: I have estimated them at one hundred aud seventy- 
five thousand feet; that makes the white pine cut of 1879 and 1880 
one million nine hundred and sixty-six thousand and twelve feet. 


(). Give us the Norway. 


au 
A. Of the Norway lumber cut dee: sold, upon the basis of My es- 
timate of the logs sawed in 1875, 1876, and 1877 -—— 


f? 


Mr. CAMPBELL. That was eR you spoke of 
A. Yes, SIP ; there mae five hundred and ninety th ousand five 
hundred and twenty feet of Norway cut. There was of Norway |] 
ber cut from 1877 to ais and sold in 1878 and to 1880, in 
eight hundred and sixty-four thousand eight hundred and three 
feet. Of Norway Seeks r sold from the logs cut in 1879-—’SO by 
Smith, and sold in 1880, eighty thousand four hundred and thirteen 
feet. There remained on ne ee the estimate of Hunt, 
a lumber inspector of Alpena, 1 see ISSO, seventy-two thou- 
sand feet. That is all the ae way lumber that is sold and esti- 
mated on dock remaining ‘ek | have rags ei the logs re- 
maining on hand in the river, all white pine; there may be 
1223 some Norway, but in my estimate | feat called them all 
white pine; twelve hundred logs in the river I have esti- 
m ated as white pine. 
Q. That is probab ly a liberal estimate? 
A. There is some saa. [ will explain it that [am estimating 
it to be on the safe side 
Does that. take in ali the lumber? 
A. That takes in all the lumber. We sold in stumpage and logs 
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to Warner & Davis, in 1878, five hundred and_ fifty-nine thousand 
five hundred and eight feet of white pine. We sold white pine 
stumpage to-Sanborn & Son, estimated by Thomas White, in 1878, 
eight hundred and ninety thousand feet of white pine. Sold to Al- 
ger & Co. in 1879, estimated by Ruel Smith, eight hundred and 
sixty-five thousand ior hundred feet. 

Q. Where does that Smith live? 

A. I guess he is up working for General Alger back of Black 
river. I guess that included Norway. Norway pine stumpage sold 
to Sanborn & Son, estimated by Thomas White in 1875, six hun- 
dred and seventy-five thousand feet; sold to Sanborn & Son, Nor- 
way logs, in 1878, twenty-six thousand seven hundred and _ thirty 
feet; sold to Alger & Co., on estimate of Ruel Smith, Norway pine, 

1879, sixty-five thousand feet. 

Q. I havea recapitulation of this whole thing here. If I have 
not made any-mistakes in my figuring, I make of white pine long 
round timber, white pine lumber, and white pine stumpage sold 
thirteen million eight hundred and thirty-six thousand nine hun- 
dred and two feet. Of Norway long round timber, Norway lumber, 
and Norway stumpage, sold six million three hundred and thirty- 

elght thousand ninety-nine feet 


1224 (). Give us in this connection the square timber aggre- 
gated ? , 

A. The aggregate of the square timber, Norway and white pine, 

figuring twelve feet, board measure, to one of cubic square timber, 


is six million eight hundred and forty-two thousand and sixty-four 
feet, board measure. Reduced to board measure, the aggregate of 
white pine square timber is five million seven hundred and thirty- 
one thousand and ninety-two feet, and the aggregate of red pine re- 
duced to board measure is one million one hundred and ten thou- 
sand nine hundred and seventy-two feet. Total white pine and the 
timber, including round timber logs and stumpage, thirteen million 
eight hundred and thirty-six thousand nine hundred and two feet. 

Q. Those aggregates which you have given, if they are footed up 
correctly, comprise all of the timber upon the lands purchased by you 
ff Hunt and Robinson, Cunningham, Haines & Co., which you have 
sold in any form, and also the amount estim: ated as remaining on 
there now ? 

A. No, sir; any timber that is on the stump 1s to be added. The 
figures | have given include all the square timber, the long round 
timber, the lumbe r, logs, and stumpage that have been sold, and 
which E. M. Fowler & Co., comprising the parinership which oper- 
ated these lands, had sold and received pay for to the best of my 
knowledge and from a critical examination of the books. 

@. Have you cut over the lands fully ? 

A. There isa small amount of stumpage remaining there yet; 
just how much I do not know. It has been reported to us as about 
two million. There may be a little more or less, but we consider 
the lands practically lumbered. 


The statement of square timber which the witness has used is 
here marked “ Ex. A.” | 


Mae Looe ay es 
51 lata i aioe EE 


GARRETT B. HUNT ET AL. Vs. DAVI 


1225 (. Exhibit A, ] 
made from 

A. A Statement care 
actual amount of timber that 
timber and sold. from those 
pieces, Which will ap] 
timber. 


your book 


CAL 11) allie 


And fs eorrect ? 
A. And is correct. 


Mr. Durrietp: We offer 
and in connection with that, | 
will be here if desired. 

Mr. CAMPBELL: Who modi 
A. I made it myself. 
Mr. CAMPBELL: And 


ado you 
rate transcript. 
Statements 


ri¢ Ss reterred 
c fy : . 4 
lx. Lb. 


t does Exhibit B rep 


pif 
t represents the long rou 
} 


stumpage sold and remat 

(). It will, therefore, take in ey 
Exhibit A ? 

\. Yes, si] 


Mr. Durrietp: We offer 
Q. I donot think in this 
wainy "? 
A. W al 1h 


square 
1226 on the 


timber is a log with 1 
stick with w: ed 
face, leaving a round 
Mr. CAMPBELL: Isn’t there ai 
ber and squal tim 
from che ck Sa nd kn 
A. Wainy timber ha 
timber. 
( 


— 
— 
-_ 
— 
~—_— 
— 
no 
—_ 
pat 
~— 
eo 
— 


It isa superior qual ty of ti 


a CAMPBELL: Isn’t that really 
timber an d square timber ? 


A. No. Sir : 


square timber is a til 


Ul d, As 
near as may be, with two proud or square edges, and with onl 


small amount of wain on either side 
Mr. CampBeLt: Would you call 


quality ? 
A. Yes, sir. 
118—214 


it 
not clear and free from checks or knots, and was not of a sup 


‘fully pare 


that 


Walhy eag 


} oe oe 
ther difference 


. wainv timber 


) rat l ) } eee a § 
A. Asarule. } 


understand you, is 


, ») 
mw 2 


ide from our 
KH. M. F 
lands, with 


| ther exhibit 


will say 


know that it is 


ic WII 


sent? 

fad ; ee 
nada timber. the 
nine Yr OF) hand December 
i 


erything that 


L11e four slabs taken ott, Les 
eS. ot from two to elg rht 
t 


corner trom LWO to elg 


‘ 


er quality, as a 


the distinction 


statement, Exhibit A, in 
that the books ft 


D D. OLIVER. 937 


a statement carefully 


books, and 


owler ras Co. made 
the 


exception 


that were sold 


i 


lumber, ft 
LSSOQ. 


IS not melue 


a definition of the word 


.] 
rt) 


shows the 


Into square 
of twenty 


as round 


evidences 
hemsel ve * 


ate tran- 


1iess were here marked 


om 9 
} 1 

} ave. 17 

lead i] 


| 


LV Ing a 
ine hes 


iInenes 


between wainy tim- 


is clear and fre 


} 
rule. than s¢ 


between wainy 


nber that 1s manufacture 


Ol 


the other ed 


OCS. 


timber wainly timber if 


Ya 


or 


938 GARRETT PB. HUNT ET AL. VS. DAVID D. OLIVER. 


Mr. CAMPBELL: Then some wainy timber, you say, might have 
knots in it, or cracks or defects? | 

A. I say that in making wainy timber we make more or less ; 
that is, wainy timber, and yet is not suitable timber to pass first- 
class inspection in Quebec; but it is wainy timber Just the same. 

Mr. CampBeELL: What do you call board pine? | 

A. Board pine is wainy timber ; the terms are synonymous, as far 
as I know. | 

Mr. CAMPBELL: Is not board pine such timber as will pass inspec- 
tion for first-class boards, free from knots and defects? 

A. No, sir. 

Q. You spoke of what was cut in the winter of 1875-’6; was that 

the first winter in which you lumbered on these lands ? 
1227 A. No, sir; the first lumbering we done on the lands was, 
as I stated, the lumber cut in the winter of 1874-5; that is 
the long timber cut and sold in the spring of 1876. 

Q. You didn’t cut any in 1874-5 yourself? 

A. No, sir. 

q. Who did? 

A. Lewis & McIntosh cut it under contract for us. 

Q@. That job is included in these figures ? 

A. Yes,sir. 3 

Q. Before we leave this statement of timber, will you give us the 
average size of the sticks ? 

A. The average size of white pine timber was eighty and eighty- 
four one hundredths cubic feet to the stick. ‘This is the square and 
wainy pine. The average of the red or Norway square pine timber 
vas sixty-four and ninety-two hundredths cubic feet to the stick. 
The average of the whole lot of square and wainy white and red or 
Norway pine was-seventy-seven -and three-fourths cubic feet to the 
stick. We have no scale of the short logs; it was all sawed into 
lumber. | 

Q. You would reduce that average to board measure by multiply- 
ing by twelve? 

A. Yes, sir; it would be 970.08 feet, board measure, for white 
pine, 779.04 for the Norway, and 935 feet for the average of the whole. 

Q. That is board measure as understood in the trade, is it ? 

A. Yes—no, I will take that back. In the trade of square timber 
they don’t know anything about board measure. 

@. From what do you take your basis of twelve to one? 

A. I figure my basis on this: Thatif this timber that was cut 

into square timber had been made into round timber it 
1228 would have taken twelve hundred feet of board measure of 
round timber to make one hundred cubic feet of square tim- 


ber. 

Q. What I want to get at is why you adopt that basis. 

A. I adopt that basis from the tests that we have made as to the 
amount of square timber that we get out ordinarily from round 
timber. — 

@. Based on your own experience ? 

A. Yes, sir; we have, in actual tests, found some pieces of timber 
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A. I have bought a little stumpage here and there during those 
years. 
1230 Q. Can you say that you are acquainted with the value? 

A. Yes, sir. 

Q. Will you give us the value of stumpage; I mean first, gen- 
erally, on stumpage like this, situated like this with reference to its 
haul and its market, beginning at 1868 ? 

A. Do you want it up the shore or here? 

Q. Up the shore. 

A. I think it was in 1868 that I was offered the stumpage or an 
interest in the stumpage owned by Johnson, of Port Huron, in Al- 
cona, upon which Baird and others had an interest, and the stump- 
age at that time would not have cost me over a dollar and a half at 
the price he offered it in 1868; something less than a dollar and a 
half. 

Q. That is hardly an answer to the question. Of course that 1s 
proper for you to take into consideration in stating the value, but 
what would be your opinion of the value of stumpage in 1868 ? 

A. In my opinion, stumpage along the shore was selling in 1868, 
or was worth in i868, from a dollar to a dollar and a half a thou- 
sand. 

@. You mean by that Norway or white pine? ; 

A. The Norway would not, at that time, sell for a dollar and a 
half, I don’t think. } 

Q. Then your dollar to a dollar and a half would include the 
white pine and Norway as it ran? 

A. Yes, sir; it depends upon the locality and quality of the tim- 
ber. 

Q. In 1869? 

A. I don’t remember in 1869 so much. 

Q. Was there any change that you know of? 

_A. I think there was a little better feeling in 1869. 
125 @. Can you give us the value in 1869? 

A. My impressions are that in 1S69—I ean. tell you defi- 
nitely in 1870, I bought of Johnson some stumpage back of Har- 
risville, running from two and half to four miles from the shore, 
that cost me less than a dollar and a half a thousand ; quite a little. 

Q. What did you say the value of stumpage was in 1870? 

A. I should say the value of stumpage, as people computed it 


then, ran from a dollar andtwenty-fivecents to a dollar and seventy- 


five cents a thousand.. 

Q. In 1871? 

A. It ran along about there. I cannot tell particularly as to th 
years. ‘There was no raise or fall specially. Of course some stump- 
age cost more than others. 

Q. It ran along so up to what time? 

A. In 1872 and 1878 stumpage got to be more valuable, I think; 
not a great deal, but some more. 

Q. In 1875, did it drop ? 

A. It was about the same as it was in 1872. 

@. And the same in 1874? 
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A. In 1874 there was not much change, as I recollect it. In 
rem the same year, and before we bought this tract of Cunning- 
ham, Hains & Co., the Chapmans of this city and myself bought a 
tract of land at Greenbush, for which we paid forty thousand 
dollars. We counted at the time that.we would be safe to get 
tweny million of timber off of it. The timber was from lying on 
the bank of the lake, back at the outside two and three-quarter 
miles from the lake shore. There was of that timber about twenty 
per cent. of Norway, and I have cut thirty million of oaee off of 

it. That is my experience on the shore. It cost me about a 
1232 dollar and a quarter, on the average; from that to a ihe 
and a half less to lumber it than it did the Ossineke timber. 

Q. You bought the Ossineke timber at an estimate of about twenty- 
three million ? 

A. At the estimate of about twent “oh million. 

(. And you find by actual resu its ‘ea runs over ? 

A. I have not figured up the totals. 

And this other that you bought on the estimate of twenty 
million ran over thirty ? 

A. Yes. sir; I afterwards bought Mr. Chapman out; a year and 
a half or two years after. 

_@. You were acquainted with the Ossineke property before you 
purchased up there, were you not? You had seen the property and 
its improvements ?. 

A. No, sir; only knew about it from sending our woodsmen on it. 

(). I mean the mill site at Ossineke ? : 

A. No, sir; I never was there until after I bought the timber. 

(). What, in your judgment, would be the value of the use of that 
mill site and property at the mouth of the river for milling and 
lumbering purposes ? 

A. For me I would not consider it of much value for my lum- 
bering purposes. 

: Do you mean by that that there isanvthing special about your 
lumbering business, or do you mean that you would not for any 


lumbering business consider it of much value? 


A. Well, it would be of value toa person who wanted to manu- 
facture that timber; who would have wanted to manufacture that 
timber into short logs ¢ 
Q. Can you estimate the value of the use of it for that pur- 

pose ¢ 
1233 A. It is a pretty hard question to answer, for I don’t know 
how much ground you want to cover. 

(). I mean the mill site, in connection with the stream and dams. 
I mean that mill site, in connection with the property adjoining the 
streams, and lying on each side of the streams, to lumber from ; 
whether the use of the mill site and the dams and the outlet to the 
lake would be of value; and, if so, of what rental value ? 

A. It isa very difficult question to answer. It is an indefinite 
question in this much, it might be worth more to one man than It 
would to another. One man might want to handle a million and a 


half of timber there in a year, and another man might want to try 
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to handle three or four million, and it would be worth more to the 
man that was doing a larger amount of business. If you ask me 
what it was worth to the parties doing business there for the last five 
or six years I can tell you that. 

Q. Well, in connection with a mill with a capacity for five or six 
million in a season ? 

A. I should say with a mill of the capacity of five or six million 
it would be worth about twenty-five cents a thousand of their ca- 
pacity. 

@. That is, the mill site and all? 

A. No; that leaves out the mill. 

Q. With a mill what would the use or rental value of it be? 

A. I would not want to give over half a dollar a thousand for the 
whole thing if a man would furnish me the mill and the whole 
thing with all the appurtenances; I don’t know as I would that, 
come to think it over. 

Mr. CAMPBELL : You mean that for the lumbering such as you 

did ? 
1254 A. No; I mean taking the rent of the mill for what it will 
rent for. I would not want to give over half a dollar a thou- 
sand for the mill and the appurtenances. 

You made the remark, in connection with this answer, that 
you could say what it was worth to the people that are there now, or 
something to that effect. What, in your judgment, would the site 
be worth after the mill was burned there—you came there soon after 
the mill was burned and know of the location—including the use of 
the buildings, boarding-houses, ete. ? 

Objected to as immaterial. 

A. From the use that they were able to make of it I do not think 
it was worth five hundred dollars a year to them—less than five 
nnedres dollars a year. , 

There is testimony tending to show that there was in the 
Loebiatesd of three million logs in the river scattered along in 
the fall of 1868. Will you give us your judgment of the value of 
those logs ? 

A. Ido not know, sir; [ did not see e the logs. 

Q. From what you know of the property, taking the hypothesis 
of the testimony showing three million or thereabouts of logs along 


the river, “hung up.” 


Objected to, for the reason that it is not shown that this witness. 


was there, or working in that vicinity, nor 1s apenas with those 
logs at tliat time. | 
Q. J want your answer, based, of course, on your general knowl- 

edge derived subseque ntly from your cutting over the land,and the 
appearance of it. What would those logs be worth as they Tay seat- 
tered along the stream ? 

A. That is, in the spring of 1868 * ? 
1235 Q. In the fall of 1868. 

A. I would say those logs might be worth about six dol- 


al | 
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lars or six and a quarter, or perhaps sIx and a half a thousand for 
white pine logs. 

Q. And the Norway ? : 

A. T would not put the Norway at over four dollars at that time. 
That is my judgment, from knowing the class of timber and the 
value of lumber at that time. 

Q. Of the timber which you cut 
sold—and by timber | mean short logs as well as 
be the average as to quality * 

A. Of the timber we cut ? 

(). Yes, including short logs as well as long. 

A. The quality as whole or the white pine? 

(). The quality of all the white pine, short and long. 

A. My judgment would be that. the white pine timber as a W 
would run from five to seven per eent. to uppers. 

Q. If you bring the Norway with that it would not average 
common, would it? 

A. Well, the white 
cent. to uppers, but it would not average | 
that is, a stated price, taking into consideration the culls that there 
would be in this lumber ‘f sawed into lumber as an offset against 
the percentage of uppers, It would not go probably much over two 
per cent., according to actual specifications of measurement that we 
have got. As an. illustration 1 actual figures, the results of our 
sales of white pine, cut ‘11879 and 1880, of which 1,321,012 were 
sold, the inspection averaged 4.45 per cent. to uppers, 77.660 per 

cent. common, and 17.06 per cent. culls. The lumber was 
ld for six dollars for culls. twelve dollars for common, and 
dollars for uppers a thousand. The actual result in 
hose prices was eleven dollars and seventy- 
so that lumber going 


four per cent. and a 
ge common in price. 
he cut into lath and 


and the stumpage which you 
long—what would 


hole 


pine, I say, would go from five to seven pet 
hat above a common price— 


1236 sO 
thirty 
selling that lumber at t 
three cents a thousand ; 
half to uppers did not aver 
Q. What value ‘is there to timber up there to 
pickets? | 
A. I will say this: 
valuable there than it 
by the thousand have 
‘nto lath for their own benefit, wit 
Here they are not counted as valuable to the log ownel 
Q. What is the capacity of that stream for lumbering purposes ? 
A. I do not know how many logs could possibly be driven down 
it. My opinion 1s it is a very poor stream to drive. 
Q. What would you say its capacity was? 
\ ‘As far as my experience is, the best driving that I know of, | 
do not know of their cetting down over three millions and a half in 
any one year since I have known it. 
Q. And that is for how many years ? 
A. Seven or eight years. 
Q. In what manner were 
whether in an ordinary, pruc 
way? 


That I do not suppose that it 1s any more 
‘s here in Bay City, where mill men who saw 
the slabs and edgings and manutacture them 
hout any benefit to the log owner. 


Aa 


those lands lumbered by your firm, 
lent, business-like way, or in a different 


od ho ree 
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A. We went onto the lands, in some cases cut what was suitable 
for square timber. Afterwards we took what was suitable for long 
timber, and afterwards we took what was suitable for short logs. 
Sometimes we would get the square timber out, and then avail our- 

selves of the short log stumpage that was left, without getting 
1237 any long timber. In one case where we sold stumpage we 
did that. | 

Q. Was the lumber cut to waste at all, or did you cut all there 
was on the land? | 

A. Our intention was to cut all that would pay us to cut, either 
in square timber, round timber, or logs. 7 

Did you cut any quantity of any that was not really of much 
value for stumpage ; that is, as the results proved ? 

A. We cut some timber that didn’t net us much money. The first 
logs that we cut and sawed into lumber netted us about a dollar and 
ten cents a thousand for the stumpage, without saying anything 
about our time and trouble in manipulating it. The 885 of mixed , 
Norway and white pine that we sold netted us $983.59, and we got 
nothing for our time and trouble, and my impression is that we got 
nothing for interest. : 

Was that lumber sawed there? 

A. Yes, sir. 

(). What was the saw bill? 

A. We let the contract to Sanborn & Brother to eut the logs and 
saw the lumber and deliver it on the dock, and my impression is " 
we paid them seven dollars and a quarter a thousand. 

). And it was all included in one contract ? 
A. Yes; 1n that case. 

Q@. Did you ever have any saw bill up there? 
\. Yes, sir. 

What did you have to pay for saw bill? 

A. We paid eighteen and twenty shillings per thousand for saw- 
ing. The lumber that was sold in 1878, 1879, and 1880 we paid 
eighteen shillings a thousand for, and that that was sold in 1880 we 

paid twenty shillings a thousand for that that was sawed 
1238 there. We had a little sawed at Alpena, and my impression 

is that we paid two dollars and a half or two seventy-five—a ‘ 
lot of sixty-five thousand that we rafted from Ossineke to Alpena to 
get sawed. | 
| The timber that was sold to Alger I think you included in your 
report? 

A. Yes; included it in our report of stumpage sold. 

Q. Do you know what the average rate of saw bill along the shore 
from 1868 to 1872 was? : 

A. I do not remember. 


Cross-examination by Mr. CAMPBELL: 

Q. In the lumber and the square timber and the round timber 
which you have stated here to have been sold by your firm from 
1876 to 1879 and 1880, does this statement include all of the timber 
which was taken by your firm from those Oliver lands? 


3 
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A. Yes, sir. 

. Was there any small timber which was cut by your firm or 
sold off of those lands which has not been accounted for in these 
statements ? 

A. You call to mind one thing—that we sold or let a man go on 
there and cut a few pail bolts; but we didn’t get any stumpage out 
of it. We didn’t get the money out of aa pall bolts that the labor 
cost. That didn’t go into our lumber account, for we didn’t get 
anything for it. That was timber averaging six to eight inches in 
diameter. 


() How much of that sort of timber was eut? 


i 
u 
A. I can tell vou accurately by looking at our books. 
\). What was the man’s name? 
1259 A. Raimy. ‘That is not his real name; his real name is 


). Did he cut anything else than pail bolts? 

A. He eut a A w logs that went into this report of lumber sold in 
] S75 ali ‘3 and a hit le ot if sold this year. He didn’t Sel l] this 
lumber. Ww e be him the pail bolts in this way: the timber was to 
be ours; we advanced him some money to help him along, and we 
did not part company or part title with the timber. He simply was 
to have all he could make out of it, after allowing us, if I recollect 
nicht, half a dollar a cord for the pal il bolts and the supplies and 
money which we might advanee him to do the work with ; but, as | 
said before. he Lic ca =. eCnoug rh out of the pail bolts to pay our ad- 
vances, to say nothing about the stumpage or trouble or time we had 
looking after it. “i 11S Mahi, I Was FoiIng LO Say, cut some logs ; 
but these logs were sawe lumber with our logs, and we were 
to pay him so much a thousand. if I recollect right, and it has gone 
into this lumber. 

Then all the logs that were cut by this man appear in your 
statement? | 

A. Yes, sir. 

Q. Did anybody else cut any timber off these lands during this 
time besides yout ‘firm ? 

A. We sold some stump ome to Alger & Co., and to Sanborn. 

Q. I do not mean the stumpage vou have accounted for, but was 
there any other timber cut off the lands besides the stumpage which 
you have accounted for, and bes sides the timber which you have ac- 
counted for ] 1 these Statements 

A. Not ale | know of. 

@. Did you lumber section 6, in town. 28, 8. 

A. I think we did. 
©. Can you tell how much was cut off that particular sec- 

tion?’ 


-~ 


*1240 A. Not by itself, I cannot. 


(). Can you ascertain ? 

A. I think it is questionable whether i can or not. We cut off of 
little and six and eight, and it er In together. 

2. Do you remember section 6 * | 

A. I have been on the section. There was some good sized tim- 


119—214 


946 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


ber on the section and some that probably was not so large, but 
there was not so much of it on the section to the best of my recol- 
lection. | 

(. Was it pretty well cut over? 

A. I would not say positively until I look at my data at the office. 
My recollections are that we didn’t get a great deal of timber ofl 
the section. | 

(). Do you remember sections 15, 22, and 26, in town. 

A. Yes, | remember 26 and 15; there was a little timber taken 
from —small. A good deal of the timber,if I remember rightly, on 
15 was mixed, long timber and short logs. I will have to look at 
ny piat. a 

Q. Can you tell about how much came off those sections by look- 
ing at your memoranda? 

A. No, we didn’t keep our division lines separated ; that is, to keep 
track of what came off each section. 

(. How did you cut down the timber on those sections, saw 1 Or 
chop it? : ; 

A. We chopped the most of it, I should say. We may have in 
some cases sawed some; we did where we made long timber on 9595 
and 36 saw a good deal. 

@. Did you saw any on these sections which I have named ” 

A. My impressions are that we did; how much I could not 

say. 
1241 (J). How did the timber average on those sections? 
A. I say I could not tell you, because we did not keep them 
separate. . 


“)() Q ‘) 


.< 
the lands? 

A. I would not undertake to say that just now. I might refresh 
my memory by looking over my plats. 

(. Do you remember the amount, how it compared with the sec- 
tions in town. 28, 8, say sections 4,5, and 6; how would it average as 
compared with those ‘sections ? 

A. My impression would be it would not be quite as large timber 

@. Do you remember how it was? 

A. That would be my impression, that 1t would be smaller timber. 
J. Did you sell any lumber in 1874 and 1875? 


“~™ 


A. Wesold a little in 1875. This memorandum that you have 


vot is lumber sold in 1875, 1876, and 1877, this mixed lot. Wi 
shipped to Chicago two cargoes of lumber in 1875, measured 398,285 
feet. 

(). The first memorandum I have here I thought was timber 
which was cut in 1874, 1875, and 1876, and was sold in 1876 ? 

A. That is long timber. You were talking about lumber now. 

@. Was that lumber included in this 885,000 which. you have 
mentioned ? 

A. Yes, sir; we used in camps in 15875 9,744 feet building camps. 

Q. How much did you subsequently use in building camps ” 

21 Qv) 


A. I have a hemorandum here of 42,748 feet and 24,922 feet that 


@. Do you remember from the sections, from your knowledge of 
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was left on the dock in the fall of 1877, most of which went into 


(). Is that about all the luml 


’ PS 9 

WhICh Weht into camps: 

e4 Ts ] —— , on 4 7 
Used in camp. say in 18 


A eS. - B-J ak amount eredited San- 
} e . —nmew Fa > r ** , , . ” 7 . . = 
born for saw bill, 77.212 feet. We eredit Mr. Sanborn up in 
i i r 1: 1 ] } 
order to make our tallies agree. We eredit Mr. Sanborn and wi 


used a good deal of lumber in building camps, so I account for 
77.000. 

. . y 1 , . 

1242 (). Was there any more? 


¢ 
T . iss ia e Bye MENT pee .s 
A. No, S1Ir ; that would include every foot we used In Camps; 
| |. } , ] § ie ae Oe ) } ‘7 ] 7 t hn fas ’ ‘y V) Ly « 
that makes a hundred and forty thousand feet In camps, and that 


vill cover all the stuff that went into the camps. 
(). You brought down your square timber account to 1879 
A. Yes, wich 

, Durin the year LSSO did Vou maki any sales of square tim- 


>») 


A. No. sir: We did make SOD sales of s SG UAaTre timber, but it didn’t 
come off these lands; we bought about tl hirty-five thousand cubic 
feet of \Ir. Pack. of Alpena. 

(). I refer, of course, to these lands. Durin 
vou sell any square timber which came off t 

A. I don’t know but what we did about ten pieces that | 

looked: will look and see when O bome: don't think it would 


| 
| cio] ge eee aa ee Poe a. st A ls Mk ad 
exceed elght or ten pieces; 1b 1s not inciuded 1N this statement. 


* 


: ean | 
(). Have vou cut off any square timber from these lands which 
vou have not sold or have not accounted for except tiis 1n LSSO, 


} 


which you will look up: 
A. No, sll 

Then when you have looked up the square timber for 1880, 

that wil] Cover all the Ssyuare timber W hich has ever come olf these 


} 


A. Yes. sIr. 
®. The round timber you brought down to 187! 
Sees 


es, SIP. 


Q. Did you sell any long round timber during the year 1880 ? 
A. Yes, sir 3 
(). Have you a memorandum of that here? 
A. But it don’t come off these lands. 
1240 (J. | refer only to timber which came off these lands? 


A. No, we didn’t sell any round timber which came off 
these lands in 1880. 
(). [lave you taken off any since * 

A. No, sir; I will say this, that we didn’t make any square timber 
on these lands in 1880, CXCEP t LWO pl ees of Wal Ly; | took up to i= 
pena and put with the pack timbe ra few plecess of square til 
~*~ that timber was made from 1 that came off of Alger’s land, 
with the exception of two cing of Siaaiaae timber that was made on 
osha 28, and I will give you the figures. for t 

(. And also look to see if you Can be sure that there was no other 
r which was sold in the year 1S75, wh 


+) 


hose. 


‘ch Cahie ott these 
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A. I-ean state that with the exception of two pieces; I am posi- 
tive about it. . 

Q. You say you sold no long timber off these lands in 1850” 

A. No, sir. 

@. And you have sold none since? 

A. None since. 

Q. In the statement which you have made here of long timber, 
does it cover all of the long timber which vour firm have ever cut 
off the lands? 

A. Yes, sir; in my statement that I make it covers all; the tim- 
ber was all sold to Mitchell & Roland, with the few exceptions that 


I mention as sold to Alpena parties and 29 pieces In Detroit, ete. 
@. There is no long timber remaining on hand that came off this 


land ? | 
A. Not that I know of; there may be a piece or two left in the 
woods that I don’t know anything about. : 
1244 @. There was no long timber left ? 
A. No, sir’. 
Is there any square timber left ? 
© No, sir. 
Q. The lumber that came off these lands, does this account which 
you have made cover all of it which has come off? 
A. Yes, sir. 
Q. Is there any lumber up there on hand now ? ; 
A. I made a statement of some on hand. 
Q. There was remaining on the dock three hundred and seventy 
thousand. Was that sold ? 
A. Three hundred and seventy thousand of white pine remaining 
on the dock there, sold, but it has not been measured. It is sold to 
the Mitchell & Roland Lumber Company. | 
(). And there ts also twelve hundred logs ? 
A. Yes; which I call white pine logs, although a few are Nor- 
Way ; I made a statement that there Was some seventy-two thousand 
estimated of- Norway of the cut of 1S79-SO0, and twenty-five thou- 
sand, estimated, of the logs cut in 1877 to LS7Y. 
(). Was there any lumber of any sort or deseription taken off 
these lands by your firm which is not represented in this account. 
A. I will say that there is not, so far as my information goes or 
that we got pay for. : 
@. You say that you got pay for. Is there any other lumber 
A. We have given none away, except this timber that was sold 
for pail bolts. 
Q. Is there any lumber that you didn’t get pay for or which was 
taken off the land by your firm or by anybody else, with the ex- 
ception of pail bolts ? 
1245 A. I do not know of any. 

@. Then, to the best of your knowledge, these statements 
which you have made, with the exception of the pail bolts that you 
have mentioned, cover all the lumber that ever came off these lands 
after they came under your control ? 

. Yes, sir. 


( 


a 


(> 
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( 


and north part of 28, 8, principally on to the shore at Simpson’s 
bay ; perhaps a few logs were there: hot ahy. 
About how long was that haul, on an average? 
A. As I said before, it ran from three miles and a half, and some 
of it was nine miles’ haul. 
(). Was three the shortest ? 


A. I should say the shortest was over three. I did know just ex- 


actly, but I have forgotten. I paced it out to know just how long it 
You are sure it was not shorter than three ? 

[lam sure: - there might be one forty that would be about three 
miles, but there was only a small amount of timber that would be 
anvwhere in that 

(). State what other place Vou haul d CO. 


< 
A. We hauled another large amount - timber and banked it 
above the mill, northeast of the mill. IJ think it was hauled from 


sections 19, 20, 22, 17, 8, 6, and 5, 1n the aie town. 
(). What was the shortest haul there ? 
A. If you will let Hie look at the plat I Cah tel] you better. My 
impression is that the first tree we would strike on that haui would 
be about three miles and a quarter 


1246 ®. There was none shorter than that, then? 
A. There might have been about three hundred thousand 


come off the north part of fifteen that would: not be over two and 


three-quart er miles. 
( 


, 


). Was that the shortest haul that you made ? 
A. Yes, sir. 

(. Did vou haul to Hubbard lake? 

A. We had about twenty-one thousand feet put into Hubbard 
lake of those logs that were sawed by Gilehrist and sold by him 
21,457 feet. 

Was that all that was put into Hubbard lake by your firm, or 
by anv one for you ? 

A. That was all that was put in by ourselves, but we sold some 
stumpage that I made a memorandum of—white pine stumpage, sold 
to Warner Ww Mavis, : OO, QS, cers Say that it was sold pare Uty low. 

Q. Was that put into Hub bard lake ? 

A. Yes, sIr. 

(). Was there any other 

A Not that | know of. 

(). That includes all the timber that was put into Hubbard lake, 
to your = 

A. Yes, si 

Q. What ate did that timber come from ? 

A It came from sections 6, 7, and 8, and a little from 9. 

Q. Any from 4 and 5? 

A. | think not. I do not know that they cut any from 6. 

(). You stated the value of the mill to you would not be anything 
to speak of ? 


a 


). You spoke about the length of haul. Where did you haul to? 
A. We hauled the timber that was cut in the south part of 29, 8, 


Noh Ap ms 
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A. Yes, sir. 
1247 Q. Might not it be of considerable value to a man who 
wanted to lumber ina little different way from what you did? 

A. I said I should consider, so far as my Judgment goes, that the 
mill and the appurtenances of the river and everything connected 
with it was not worth to exceed half a dollar a thousand on the 
amount of work they might do. 7 

@. When you say that do you mean lumbering in the way you 
did ? | | 

A. Lumbering for a short-log man; that he could not afford to 
have a tax of the mill and all the appurtenances thereto for over 
half a dollar a thousand. I will give you my reasons. 

(. I would like to have them. 

A. My reasons are these: That they can take that same lumber, 
which Wwe seriously thought. of doing during those Years, to Alpena 
and get it sawed into lumber, and at Alpena it is in a better market 
for sale, as our experience goes, than it is at Ossineke. 

®. How much would it be worth to cut the lumber at Alpena ? 
A. My impressions are that 1f a man had his mill there he could 
-eut it cheaper there than he could at Ossineke. If he didn’t have 
his mill he would lave to pay the market price. 

@. What was the market price at that time ? 

A: I could not tell you. I could tell you what we paid in 1878. 

@. Were you up there in 1872? 

A. No; they asked me my opinion as to the value of that asa 
business proposition. , 

(J). You were not there in 1872? 

A. No, sir; | base my opinion upon how I found things with a 
mill there. | 

(). You base your opinion on what you knew of the property sub- 

sequent to that time? 
1245 A. AndasI can judge of the position of things with a 
larger mill there. 

®. You don’t mean to say, of course, that your estimate Is en- 
tirely accurate—that is, you are not positive that that was the actual 
value, but that is what you think would be the value of what you 
know. of the surroundings ? 

A. As a business man that is all or more than I would give for 
the rights atid appurtenances for the privilege of manufacturing 
lumber there. 3 

@. Do you mean to [say] that that is more than you would have 
eviven at the time? 

A. Yes, sir. 

@. More than you think you would have given ‘ 

A. Well, more than I would have given. 

You were asked the value of three million logs which were 
hung up in Devil river in 1865 ?- 


A. Yes, sir. 


} 


(). And you stated that white pine logs were worth from six dol- 
lars to six and a half per thousand ? 


A. No, sir. 


+ pepe om 
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Q. What do you base vour estimate on ? 

A. I base my estimate upon the selling value of white pine logs 
of that character in Saginaw river at that time, taking into ac- 
count the extra expense, or rather taking into account the dif- 
ference in value of lumber at Ossineke and Bay City. 

Q. Might not they be worth as high as eight dollars a thousand ? 


A. If they were selected logs they might be worth eight dollars a 
thousand, but they would have to be selected logs. 
Q. Wouldn’t it depend entirely upon the character and 
1249 kind of logs that were the re? 
A. The question was asked meas to what the logs cut from 
the timber as ordinarily cut, as | understood it, or would be cut in 


Devil river taking mto account the quallly Ol} Devil river timber. 
4 = . : ! i : } ; i } _ } : ] 1? : 
(. Would not certain kind of logs be worth up there eight dollars 


or even more 

A. Yes; and some kinds might not be worth much more than a 
Norway price. 

(). So that it would depend on the quality of the logs which wer 
there at the time’? : 

A. My answer was based upon the character of the timber gener- 
ally at Ossineke and its value. 

Q. Do you know from persona 
was cut from those lands during that year or In that time? 

A. Well, all that I could judge was, the timber on the lands t 
had been cut over When we cut there. 

@. Up to that time they had gone through and cut rather the 
best timber, hadn’t they ? 

A. I did not think they had. 

(). Wasn't the timber which they had eut rather select timber ‘ 

A. It didn’t occur to me so; I thought it was about- fair aver- 
age. They cut some small timber and some better timber, so far as 


7 : ] 
i : 
i 


] Ps ’ ] 
experience What kind of timber 


[ could judge. 
(). Isn’t this true, that some years ago, before the timber had been 
cut as closely, that all the luambermen only cut the better kinds of 
timber and let the poorer kinds LO, that they didn’t cut as closely 
they do now? : 

A. That is a fact. We cut a great deal closer now than in 1868 

or 1S70. - 
1250 ®. If the logs were cut during the vears 1867, 68, and 1869, 
they would probably average better than the logs cut now? 
A. That would depend, of course, upon how you cut them. 

. In your experience, would not the logs which lumbermen would 
cut during those years be better logs Oh ahh average than the logs 
which they would cut now ? 

A. On the same land, I should think they would be. 

(). There are a great many logs now which you wou 
you would not have thought of cutting in 1868? 

A. We cut smaller logs now, particularly for the last year or two. 

.Q. You state the average of price of common lumber and culls in 
the lumber which was cut by your firm during the year 1580? 
A. I gave those figures. 


| > whieal 
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Q. Can vou vive the figures for the other years of that lumber? 

A. I ean for the white pine lumber. I can give other statements, 
but it will be in gross. I can give you each vear by itself by figur- 
ing, but of the 790,911 feet: which I reported as cut our average was 
2.59 uppers by inspection. That was for the white pine sold in 


1878, ’79, and ae cut, in the years 1877 to 1879 2.59 uppers, 
78.13 common, 19.25 culls, by the Inspection bills that we sold on. 
(. Those are load ae to your inspection bills? 
A. Yes, sir. 
(). Who was your inspector ? 
A. Mr. Hunt inspected some of it. I think Will. Sanborn in- 


r 
spected two cargoes of about three hundred thousand, if I remember 
night. 

(). Can those inspection bills be produced ? 

A. I don’t think that they ean. There is certain amounts 

251 here that were sold in the year 1880, epee by Mr. Hunt 
[ think I can produce. 
Q. Will you produce, if you please, what inspection bills you have’ 

“ Yes, si 
Have ett any other paper there which will show what per 

cent. were uppers in the other timber which was cut ? 

A. I have no data. [used my judgment. 

(). All those statements which you have given in regard to the 
percentage of uppers and common Jumber has been upon the lum- 
ber which was cut by your firm ? 

A. Judging what we did not cut by what we did cut. 

@. Do you include that in your estimate of square timber and thi 
long round tiniber ? 

A. I take the white pine as it stood when we went there. I base 
my judgment upon that. 

@. Would not the lumber which you cut during those years aver- 
age from two to four or five per cent. uppers of itself? Take the 
lumber which you cut from the time you went there up to the pres- 
ent time, and would not that lumber, leaving out of account the 
square timber and round timber, would not that lumber average 
from two to five per cent. or more of = rs itself ? 

A. Our statements call in one ease for, I think, two and a half and 
the other four and forty-eight hundredths. 

Q. It would run from 2.50 to 4.48 to uppers. 


bremeed, 


). 
A. Yes, sir. 
Q. W ouldn’t it average, perhaps, even higher than that in some 
cases ¢ 


A. The lumber that we sold, do you mean ¢ 
@. I am speaking of the lumber, not the long .imber. 
1252 A. You don’t mean the average, but simply particular 
lots? | 

Q. Take the average right through, would not 4.48 per cent. 
up pers be a low estimate of the uppers of the whole lot? 

A. That is less than I put it. I made an estimate of from five to 
se ven per cent. 
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That would be about the estimate of the average of uppers in 
the whole lot of lumber which you cut there? 


A. Yes; Judging the quantity of the timber with the quantity of 


logs which he sawed. 

(. | am asking you now to leave out of account the square tim- 
ber and round timber; just to take the lumber that was eut? 

A. IT have not an accurate scale of all the white pine that was 
sold—where it was inspected. In one or two cases where it was sold 
by straight measure | have called 11 COMMON, beeause it didn’t sel] 
for quite common price. 

(). Did YOu say you had a list : 

A. In my statement here I mention, I think, one lot of lumber 
that was sold, white pine, straight measure; I have called it com- 
mon, although it did not average common; we did not get a com- 
mon average otied for it. 

@. ‘Take square timber, for instance, how do you estimate what 
that would average in uppers if it was worked up; take the ordi- 
vas worked up, to what per- 


} 
nary run of square timber, supposing it 
centage of uppers would 1t run? 

A. The square timber which was cut into square timber, 1f it was 
cut into logs by itself, you want to know how much it would aver- 


a 


. Yes; [want to know how much that would average into uppers? 
[ ak L put it trom seven to nine per cent. : 

() he square tl mber is a petter class of timber, as a rule, 
hal which is Cul UP into LOgs and boards, isn’t it ? 


i ~ 


as 
1203 =sthan tl 
A. Not neces: arily. 
Q. Isn’t it generally? The timber which you select and cut into 


square timber ,~as.a rule. is ot a bette quality th: in the timber which 


©. Would not it run more than nine per cent. to uppers if your 
square age ag was cut up? 


A. No, si 
(Continuation of the examination in the afternoon.) 


Q. What sections, as near as you can estimate it, had been cut on 
when Fowler, Merrick & Lyon commenced operating ? 

A. In town. 29, 8, as I remember it, t] 

ir done on 8, a little on 17, some on 10, 22, 21, 27, 28 and Oo, a 

ttle on 34, and some on 35. There had been some lum|] ering On 

, 4, 5, and, I think, a little on 6; I am not sure about 6, 10, and I 

think a very little on 9, in town. 28,8; there was not much cut on 
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9,1f any; on section 10 there never was so mueh lumber on it. any 


way. I thinkthatis about it, but I] may bea little wrong. I mightcor- 
rect that by saying that on section 17, 29,8 ree timber that was cut 


there was cut by Lewis & MelIntosh, and was taken by us. It was 


cut that summer. 
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Redirect examination by Mr. DUFFIELD: 
®. You spoke with reference to a purchase of stumpage at Harris- 
ville, of Johnson—purchased in 1874? 
That was at Greenbush. | 
1254 @. Was that a private or public sale ? 
i sag to as irrelevant and incompetent. 
The land was sold at a public sale; this was a purchase by 
Me Chapman and myself. 
(. Was the sale well advertised ? 
A. Yes, sir. 


(. A number of bidders present ? 
A. Quite a number. 
(). Competition pretty sharp ? 


se 
A. There were several parties there to bid; went there especially 
por = at purpose, and did bid. 

And in your judgment it brought a fair price? 

A Yes; it brought a fair price; my partner, Mr. Chapman, who 
was interested with me at the time, held it for a year and a half, 
and finally gave.up the purchase, and did not make or lose any- 
thing out of it, simply relinquished any advantages that there were 
in it for the sake of getting out of it. 

That was the twenty millions that you paid four thousand 


d 
| 
A. Yes; but we cut thirty millions on it. 

(). What were the terms of sale? 

A. We paid for the land one-quarter cash, and the balance in 
one, two, and three years; | would say that we bought of H. M. 
Robinson sixty-five thousand feet of white pine on estimate , the 
timber of which went into the short logs lumbered in the winter of 
1879-80, and is included in the lumber, the amounts of which ] 

have heretofore given as sold to Mitehell & Roland in 1880. 

1256 (). This was cut from lands other than the Oliver lands? 

A. Yes, sir; it is on the west half of the northeast quarter 

and east half of the northwest quarter of sections 3, 28, 8: we paid 

Mr. Robinson one hundred and sixty dollars; it was a settlement 
of all of our differences up there. 


KEK. M. FOWLER. 


Subscribed and sworn to before me this — day of April, 1881. 


Notary Public. Bay Co., Mich. 


1256 ARTHUR 'T. SMITH, a witness —— d, sworn, and. ex- 
amined on the part and behalf of the de fendants, testified 
as follows: 


Examined by Mr. Durrierp: 


What is your name, age, and occupation? 
A. My name is Arthur T. Smith; my occupation is lumbering; 
age, 40. 
@. You reside where ? 
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A. In Pinconning, at present. 
2. Did you come here to give your testimony in this case ? 
Y. Yes, sir. 
. How many miles did you come? 
A. About thirty miles. 
Q. Do you know the property known as the Oliver property, on 
Devil river ? 
A. I do. 
. 3 Q. How long have you known it and how intimately ? 
| \. [ lumbered off from that tract of land four years. 
(). What years were they ? 
A. 1876, 1877, 1878, and 1879. 
@. For whom were you engaged in 
A. EK. M. Fowler & Co 
@. What was the capacity of Devil river for lumbering when you 
luinbered on it? 
A. We put but very little into the stream. 
’ Was that because you could not get M1Uc h into it? 
hoc I didn’t feel safe that we could pe it out. 
What, in your best judgment, woul id be the amount of logs 
you could get — In a season, taking one season with another— 
an ordinary season ? } 
1257 A. Take’ n ordinary season and an ordinary force of met 
4 | [ would say gt would put out from four to ive wiieene 
It would depend something on where it was banked. 

(). As the Oliver property, which is the same property which Mer- 
rick, Fowler & Lyon lumbered, is located, are you able to state with 
reference to the length of haul as you lumbered it? 

A. It would run from three font a half to ten miles 

(). Can you say the soiereg: sabe 

A. I should think about five mile 

Q. In what manner did Merrick, Fowler & Lyon lumber that prop- 
erty; I mean did they cut quite thoroughly over the land, or was it 
lumbered in spots and the best timber taken, or how ? 

A. They calculated to take off everything that 1t would pay to 
take off. In the first place, they would go on and take off the 
square timber, thenin some places they went on and cut off the long, 
round timber, then took the balance for short logs. Some piaCes 
they didn’t take any long, round timber, but put it all into short 
logs after the square Was taken out. 

@. How many years’ experience have you had in lumbering ? 
A. About fifteen years. 

Q. You say they calculated to take off all there was. Was that 
tract lumbered in an ordinary way and in a business-like way ? 

A. i calculate it was. 

(. Do you know of any instance or any section or quarter section 
where the timber was cut to waste ? 

A. I donot; further than some men would look at it as a waste 
where square timber was made. They would look at. it as a waste 
to put it into square timber. 
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1258 Q. Can you tell as to the average quality of those logs— 
white pine timber ? 

A. Not from anything that I have ever seen of their reports 
further than what was cut last year. 

Q. From your own experience in the woods and what you saw, 
can you estimate the percentage of uppers? 

A. IThavee aaesaled timber joining that, and in fact some of that 
before it was cut. 

Q. What, in your judgment, is the percentage of uppers to the 
white pine there.? 

A. I think that I estimated at the time seven per cent. 

Do you think that is a fair estimate and reasonably accurate ? 

A. I think so. | 

Q. Do you mean all the white pine? 

A. I mean the white pine. 

@. Whether cut into square, round timber, or short logs? 

A. Take the lot; take it as it runs in that country. 

Q. Did you see some men up there who were looking over the 
land under direction from Mr. Oliver last fall? 

A. I did. 

(). Before or after they came out? 

A. Both. | 

@. You saw them going in and coming out’? 

A. Ye Ss, sir. 

@. Did vou have any talk with 1 

A. I did; same of them 

@. Can you name those that you talked with ? 


1 
{ 


hem atter thev came out ? 


Objected to as incompetent. 


A. [talked with Tom White for one, aid Il think Mh  Sprat U. 
1259 (). Any one else besides Mr. White and Mr. Spratt 4 
A. I don’t remember talking with any others. 
Was your conversation with reference to the work they had 
been doing? 
A. It was. 
(). What did they say they had been doing? 


— 
‘ 


Objected to as incompetent and irrelevant. 


A. They had been measuring stumps and tops, and the length of 
the sticks, as near as they could. 
(). On oo Oliver property ? 
A. Ye 

(). \W ae did they Say WI! ith reference to the ACCUracy of their con- 
clusions, if anything : | 

Mr. CAMPBELL: I object to all this testimony in regard to the con- 
versations or statements made by Oliver’s men. 

A. That there was a good deal of guess work about it: they could 
not get at it with any accuracy. 

Have you had experience in looking over lands that has been 

cut; looking at lands and being on lands while they were being cut? 

A. I have some. 
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(Q). In your judgment, from the knowledge and experience you | 
have, would it be practicable by such an examination as they said | 
they had made to rel any hear approach LO the amount of timber | ; 
that had been taken off of those lands? | 

A. I should say not. q 

q). How did the timber YTrow on that land—com pact or scattering a 
timber ? a 


A. Do you mean before it had been cut any at all? 

. 3 (. Before it had been cut in at all; that is your opinion ' 

1260 of it from what you saw after it had peen cut? | 

A. It stood reasonably thick. I 
And when you took it, how was it? 


2 i 

A. It was scattered over a good deal of territory; portions of it a 

had been cut, and other lots left. i 
The portions that had been cut out, had they been cut reason- 


- 


ly CiOst 
A. Not as close as we cut it 
@. The question was whether it had ‘ en cut reasonably close, or 
| whether it had the appearance of f having been cut to il on shana h- 
: tered ? 
A. The timber Was standing; they had not cut the timber all 
down; they had not cut it as clean as we would cut it; what they 


had cut down they had taken out, of course. 
() Was there anv apnpearanee of their having selected the best 
‘ Y ap] e 


timber and cut that to the sacrifice of the real interest of the land * 
Objected to as leading. 
a woul | not think so, only that they cut that tbat was hand1- 
est to the stream. 
Q. But ious they did cut they cut it all or nearly all? 
A. Of course they did not cut it as close then as we do now. 


©. Do you know anything about the custom of lumbermen at 
that time. say so tar back as LS66—7-’S, whether they did cut as 
os he : 9 . 
. close then iS they do how ! 


A. ‘They did not. 
Q. Of what value up there would be the stumpage or the timber 
which was used in making lath and pickets ? 
A. There never has been anv LO ahy extent made there 
> 1261 since I have been there; this last summer is the first lath 
| that has been made there since I have been there. 
). And out of what timber and lumber is that made? 
A. It is made out of the slabs. 
). Refuse, practically? 
A. Yes, sir. 
J. Were maa running the mill during the time you were there ? 
A. Yes, Sir. 
cs you know whether they had any difficulty with reference 
1e stream and its capacity in getting logs down; whether they 
had to ei nee down the mill at times ? 
A. They have had to. 
Q. How frequently was that? 


3 
: 


) 
.* 
to tl 
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A. I guess every year. | 
(). Did it occur to such an extent as to interfere with the cut of 
the mill seriously ? 
A. It would until this last vear. 
(). What was the difference this last year % 
A. It was a wetter season ; they had more water. 
Q. How much could they run down at a time, how many feet of 
logs? 
A. Well, they would get down from two to eight hundred thou- 
sand ata flood. 
(). Never more than that 
A. I don’t think there was ever more than eight hundred thou- 
sand got down at the same time. 
Then they would have to wait for another—what? 
A. Another head of water. | 
@. How long would they have to wait? 
1262 A. I have known them to wait two months. 
Q. During that two months they would only have the sup- 


a 


» ply on hi <0 that had been run down at the last run? 
}) 


A. Yes, si 
(). Do you casita where the old mill stood? 
A. Xs) sir. 


Q. With reference to the old mill, what was the boomage capacity 
re’ 
A. ‘There was no booming capacity at all, excepting the channel 
the stream. , ; 

(). And the dam was near there, was it? 

A. Yes, sir. 

Q. Hlow many thousand feet could they accumulate for the cut 
ting of the old m1 . 

A. How many Saas ind feet could they get into the pond of that 
dam? 

(). Yes: to cals the old mil] with ? 

= | should say about five hundred thousand. 


w 4 


The prese nt mill has greater boomage capacity, I believe? 
4 Yes, a ; 
(). State ee into consideration the disadvantages 
vou have stated to be in theriver, there would be any advantage in 


Hooding the logs rae the stream, overhauling them to the lake or 
to the mill, as the case might be, whether one would be cheaper 
than the other? | 
A. That would depend a good deal as to where the timber stood 
on the river. 
Q. Suppose the question should refer to timber as it stands all 
over: 
A. You take the first five miles of the stream and I would put it 
into the stream, and above that I would haul it to the shore. 
Q. Above the first five miles it would be quite as cheap to 
1263 haul it to the shore as it would to attempt to put it on the 
stream and float 1t down? 


A. Yes, sir. 
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Cross-examination by Mr. CAMPBELL: 
(). How far up the river did these lands that you worked on ex- 
tend ? 
A. About ten miles by the river. 
(). The bulk of them were down near the shore, were they not? 
A. No; the bulk of them did not come any below that; that is, 
t had been put into short logs. 
cid 7 (). Wou ‘ld not the bulk of them, if they had been put into short 
t logs, been better to put into the river to bring down to the mill than 
§ to haul them to the lake? 
) A. No; I don’t think it. The biggest half in 29.8 would go 
there. 
(. How did you do it asa matter of fact; how many logs did 
i pou float down the river off of that tract? 
A. We floated all that we oo In, excepting a few thousand that 
4 We put onto the shore. 
§ (). You put most all of them into the river that you cut? 
| A. We did, all the short logs. 
(). Then, if 1t was cheaper to haul to the shore, why didn’t you 
haul to the shore? | 
A. Last year was our first experience putting in above the upper 


IEA Ie ee Oe Viana Pete VERRY | aOR engrgiiny =r a — 
rae ee Sate Be re aco ANY SPR INR VER Peter eS * 
7 : oe Se tah GAH Fares “4 


POM 


PR ae on 


Clalhi. 
Then before last year it was the custom In all cases to put 
them in the river and float them down ? 
A. Because what we have put in we have put in in the 
1264 first five miles of the river 
(. Up to last year, hadn’ t you cut beyond five miles from 


‘Phen last year Was the first time you had cut that distanes 


OW many of those logs did you haul to the shore? 


). H 

A. We put them all in the river last‘year. 
hose were cut more than five miles *% 

Yes; they were cut back as far as the river had ever been 


, 


(). i he re were some hauls there that were Aas short as two and a 
quarter or two and three-quarter mil 
A. [ don’t think there was any less than three miles. I don’t 
think you eould get to the shore in the Way you would have LO Oo 
on a road in three miles in any we put _ 
Q. Do you think Mr. Fowler was mistaken when he said there 
was some that was two and «sg ? 
A. I do. 
Describe, if you please, the manner of -cutting these lands. 
First, you say, they went on to cut square timber? | 
A. Yes, sil 
Q. Did they go all over the tr ict picking out the square timber? 
A. Pretty much. 
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Q. It was done over the tract generally, was it not ? 

A. Yes, sir. : 

. And the best timber was picked out for that purpose, was it 
not ¢ 

A. Of course. 


(). Square timber is always, as I understand the bett 
1265 class of timber; it needs the straighter vrai the one 
quality of timber to make square timber? 

\. It takes the straighest timber, of course. 
). Isn’t it the best? 
A. They calculate to take the best. 
). And as a general rule it is the best, is it not? 
A. Yes; asa general rule 

Q. Then you first went over the land and picked out the square 
timber ? , 

A. Yes, si} 

That would be the best timber as a general thing ? 

A. Yes, sir. 

Then how much of the tract did they go over getting out the 
long round timber; did they pick the whole tract pretty generally 
for round timber as well as square timber ? 

A. Sections 4, 5, 6, 8, and 9, in 28,8, there was no round timber 
taken off of. It was made into square timber and short logs. 
Q): Then off the balance they picked round timber, I understand ? 
A. With the exception of part of 19, they did. 
(). What is the round timber used for? 
A. It is cut up into bill stuffas a rule 
(). It is the better class of timber—it is better than the ordinary 
run, is it not? They calculate to get out pretty good stuff in round 
timber; don’t they : 
A. No, si 
(). How does it compare with the short logs ? 
A. It would average as good as our short logs, of course. 
Q. Wouid it be any better ? | 
A. No, I don’t think it would in particular. 
1266 (). It would not be any worse ¢ 
A. No, it would be no worse. 

Then the round timber and the short logs would be about the 

same In quality ? 

A. Nearly the same. 

(. I mean if they were cut up into boards they would run about 
the same per cent. to uppers ? 

A. About the same. 

Then after you had gone over this tract and picked out the 
square timber and the round timber, the balance was cut up Into 
short logs, 1 understand ? 

A. Yes, sll 

How close did they finally cut this tract after they cut off the 

shert logs? 
_A. They calculated to cut down to twelve inches. 
Q. You cut almost everywhere down to twelve inches? 


. ees 


ee 
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A. Yes, sir. 

Q. To go back, say to 1868 or 1869, ten or twelve years ago, you 
say the lumbermen did not cut as close as they do now. About 
how close would they cut in those times? How small would be 
about the smallest tree that they would cut ? 

d cut timber down then to twelve and fourteen inches, 


A. They wou 
but they would leave more timber on the ground. For instance, 
you take a punky tree, they would not fall 1t and cut a log out of 


it; they would pick the timber more than they do now. 
er they cut was of a better quality 


st 


(J. So at that time the tim 


than it is now? 
A. I don’t know about that, from the fact that they didn’t 
1267 take the pains n manufacturing they do now: they would 
not butt it so much; there would be more shaky butts put in 


Then they would select their trees in that way, wouldn’t it, as 
a general rule, result in a better class of timber than where they cut 
everything down to twelve inehes? 

A. It might, a very little. We cut smaller timber now, but we 
manufacture it. better—that is, we make it more sound when we 


CULL 1. 


ee . : uf i i 
A. Yes: long-butting it more. 
You SpOKe about some me c<Ine It would be a waste to 

, ; j ,° . | 6) ured UT nn “— Po , «6. +) 

cut square timber. ln what wav is it a waste ‘ 


\. In making square timber the shaky butts are all cut off. It 
is calculated that square Limber is made free of shakes. ‘Those butts 
are on the ground, and crooked trees are not run up into the top as 
far as they would for short logs 


(). Do vou know ‘Tom White’ 
A. ¥ do. 

va » ; } ] 7. » ’ 7 . 
). He is a practical lumberman, isn’t he ‘ 

’ oy “De a 4] , a ' . 1 ° ert 1, , ; . mee 
i.e Gon t KNOW anything about Dis Velneg a iumberman. | wuessS 
- ] , , ? ] | 
he is a very good land-looker. 

(). Do vou know Spratt? 

e i 

oe 

4 ° } ] } | ‘ 
(). He is a good land-looker? 

a Es oh about him a l-looker 
A. (On t KNOW MUCH AVOUEL NIN as a (-looKer. 
You don’t know that he is not a Food land-looker, do you! 


ae § 
A. No: I do not. 


e~ 
a 


7 ‘| / ; . 4 ] / - : ] ] + ’ a" y > ¢ : 
(J. When you state that you would state that there were seven pel 
ae EE See eer oe pina 
cent. Uppers over the whole tract of land, that was a mere 
1268 guess on your part, | suppose, or an estimate rather ? 


A. An estimate: Ves. | 
(. Isn’t it always the case in looking pine timber that you cannot 
| 


oh 4 i 
determine with accuracy Just What a tract ol and will produce, but 
it must be to a certain extent guess work ? 


A. That is very true. 

@. But at the same time, a land-looker becomes sufficiently fa- 
miliar with timber so that land is bought and sold on his estimates? 
A. Yes, sir. 
12i—214 
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And his estimates are regarded as the best means of ascertain- 
ing what a tract of land will turn out? 
A. Yes, sir ! 
®. In other words, while land-lookers have to guess to a certain 
extent as to what is on the land, at the same time they can guess 
with sufficient accuracy to buy and sell on it? 
A. They have to do it, anyway. 
(). There is no other r way of doing it? 
A. No, sir; not ve at I know of. 
(). You state that th ese had to be shut down for want of 
] Jo not most tall] logvin g o streams , al certain seasons in the year, run 
pretty low ? 
A. They do. 
@. And don’t a good many mills situated on those streams, at cer- 
tain seasons, have to shut down for want of logs? 
A. Yes;I guessthey do. Even on this stream many times have to 
shut down for want of logs. 
(). Most all these streams get pretty low at certain seasons of the 
year, 50 that they won't float loos down ? 
1269 A. Yes; but asa general rule in streams you can get down 
your logs in the spring. 
©. You say they had to wait sometimes two months before the 
river would rise enough to bring down a fresh supply of logs. 
Sometims s they didn’t have to wait as long as that, did they ¢ 
A. | SE The dams would fill in a week in the spring of 
the vear. 
Q. What is t the booming capacity of the present mill ? 
A. You take their. boom, and what they can get from their little 
dam where the old mill used to stand would be about a million 


OS. 


o> 


feet. 

( That would be about twice the capacity of the old mill? 
Yes, sir. | 
@. Was there any timber hauled to Hubbard Lak« 
\. We never hauled any there. 

(). There was some cut that went there, was there not? 
A. They sold some to Alpena ares that went to Hubbard 
Tow) lone was the haul to Hubbard Lake? 

| think from two and a half to four miles. 
(). Wasn’t there some of it Very close to the lake? 
A. I could not tell you exactly how close section 8 is to the lake, 
but that would be the nearest. 

Redirect examination by Mr. Durrierp: 

@. You say that twelve or more years ago lumbermen selected 
their trees more in cutting. The price of stumpage was based on 
the kind of lumber usually cut, was it not ? What I mean is if lum- 
bermen selected their trees more as a rule than they do now that 

element went into making the price of stumpage, didn’t it? 
1270 A. If a man was buying stumpage and had to pay so 
much a thousand for stumpage, of course he would take out 


SOLA 


Kiters. © 
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eal re } 
ae ee 


pe 


ue 


only the best timber. Butif he bought it on an estimate, he would 

take what there was 
@. Perhaps I should say logs. Suppose a man offered so much a 
the basis of the 


See “Sees Setoresrae 


thousand for logs in those days, he offered 
mode of cutting the timber, didn’t he? 
A. Yes. Sl] 


. gE oe Serge ved ona ey Fer Pe Se a : : 
(J. \\ ith reference to the cut MWe OF those ianas Tor square tlm vePL, 
’ ‘ i 


< 


did you or the firm examine 


oy sections, either in square timber or short timber, as it would be in 

the particular case more a } 

! ~ QObjected to as immateri | 
@. What I want to get at is, did you cut any sections 


.* 
timber, which would have been more profitable if vou had eut 
into short timber ? 


A. I don’t think so. 


a (). I suppose the purpose was to make the most money out of 


A. Yes, sir. 
\ ] r} ‘eh Y . i mata >) ,? yy? . ratty “ iy ap . saw 4 
Aha where Vou Coulda make more money Cultlhng tuiem Into 
7 7 + , } : 
short Logs, you eut them into short loos: 
SIP. 
? ry af> y years *) 
id ¥ICe Versa : 


B a. 
Yes, sir. 


— 
oa 4 
f 


| 
i 


‘ 

> : } ¢ 

Before that ? 
lo . — oe L, sil cass abe 4 Nadie : 

nat we never had ariven the stream: we let the 


Reeross-examination by Mr. CAMPBELL: ; 


A 


(). Was last year 3 | dry season 
A. NO, gir: if Was wet. 
] 


yey 17 | ke hanh | . 
(). flow much CXperlence nave you had In hauling logs LOng 
listan 4 LV : Sver LUI BJ for 1} ae yea) writ | 
gcistances; pave You eve haute OFS, IO stance, Spe no Wit) 
« i 
: c : yo nae & , a 1 > } i) 1 ' 
reierence to the difference between hauling togs to the shore ans 
i ‘Tr i er Sper oan oe ] 
})) utting them into the stream, did vou haul any of those logs to the : 
t}): ae Sa " ON a i] ial ‘. PI 
s LOrTe atl Wel'e ill WrltChK wh ceo CF Bh Ve i ii ‘ L'< Litt iid U1 LLDL ail 4 
sy ; } ti} " } , + | | } ) '\} ] tl, 1, ' a q 
cost etween te a them nto tl = | ld Ol bbe SNOTEe! 


it 
| ] } : pe 
A. We niy hauled ad Very few (oO the snore 
(). a many did you hau 
} . ° . . " ° ! . 7 , . ; 1’ 
A. I think it is somewhere in the neighborhood of seventy thou- 


Do you know wh 
No: I don’t exactly: I know we hauled t 


7 la 
nem apout hve 


. ‘ + ay aes . | an oa > i | " ‘ »* ‘ 
[t was here stipulated DY ana between the aces sabetah ive couns thal 
- | 


| i* . 
mand notes of his testimony. 1h) 


the witness should sign the short 
place of signing the transcript, after made. 
(Signed) 


A. T. SMITH. 
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Subscribed and sworn to before me this 9th day of April, 1851. 


Notary Public, Bay Co., 


iziz Epwitn R. WHEELER, a witness produced, sworn, 
amined on the part and behalf of the defendants 
as follows: 
Examined by Mr. Durrirtp: 


What is your name, age, occupation, and residence? 


A. My name is Edwin k. W ine LT ie enti Bay City ; 


tion, log and long-timber sealer ; “se hiskoaik. 
m7 How long have you been a long-timber sea 
. Directly since the s pring of 1865. 
Do you know Merrick, Fowler & Lyon ? 
rg Yes, sir. : 


Have you been C rset by the m to se ale timber ? 


A. I have sealed their timber, employed by them and the 


who bought it. 

@. It was bought and sold on your scale ? 

A. Yes, sir. 

(). And the party ol ‘the other part was who? 

A. The Mitchell & Roland Lumber Company. 

Q. Any others ? 

A. Not that 1 am aware of; no. I have only sea 
sold to them. | 

J. That is a firm of Toledo? 


a Yes. sll 


"e e Be ‘ 
Did you seale some tor them Irom the tands that were 


as 8 . Oliver lands, up on Devil river? 
A. Yes, sir. : 
Within what years was 1 
A. From the spring of 18 
years. 


‘ 


cprmre> ¥ , t 4 c\.}? 3 ] Se: .y ty 
i273 (). Have you a statement here of the amount vou 


). 
A. Yes, sir. 

Q. From what have you made it? 
A. From copies of bills that I have rendered to the 

seller of the timber. 
@. Copies which you retained ? 
A. Yes, sir: from stubs. 

). Are those statements correct ? 

A. They are exact copies of the bills. 

Q. They represent the exact amount scaled by you ? 

A. Yes, sir. 

Mr. Durrietp: I offer these in evidence. 


Received and marked “ Ex. C’ 


Witness: That is all round timber; there was a few pieces of 
Boe — but it was sold as round timber. 
Q. The last page attached is grossed, showing thirteen 


r J rf 1} —_ . } a 
0) to tne cee Oj S79 Meru adi 


l Wir ‘) 


and 
testified 


CX- 


parties 


- : 
KRIOW TD) 


mil 


lion 


‘eee 


paorinaero ae mercer Sas cr 


twee an 
SAIS Se 28 nn Pa tebe porno se nme ob amiieierebon cis cnet ee eT Te 
~ Rae Oe 6a rt te — ~ as 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 965 


four hundred and thirty-six thousand five hundred aiid thirty-three 
feet ? 

A. Yes; sil : 

Q. Can you tell how that white pine averaged as to percentage of 
uppers 7 

A. I could not,any further than my judgment would be concerned 
- - , ? 

That is what I mean; I suppose you formed some judgment 

at » time of sealing it ? 
Not particularly ; not at the time. 


ae > 


\ 
J. This statement of the average of pieces is correct ? 
\ Yes, sIr. 
1274 Cross-examination by Mr. CAMPBELL : 
@. Do you know what sections this came off of? 


). 
A. No, sir. 
¥. Timber very frequently runs different on different sections 
A. Yes, sit 
@. There would be a different quality of timber on one section 
than on another ? 

A. Yes, sn 
EDWIN R. WHEELER. 


Subseribed and sworn to before me this 16 day of April, 1881. 
A. M. HAYNES 
Notary Publie, Bay Co.. Mich. 


L270 WILLIAM MERCER, a —— A scien sworn, and ex- 
amined on the part and behalf of the defendants, testified as 
follows: 


Examined by Mr. DUFFIELD: 


What is your name, age, residence, and occupation ? 
A. William Mercer; forty-seven; Bay City; civil engineer and 
survevor. 
©. How long have you been a land looker? 
A. I have been in the business about twenty-nine years, with the 
exception of three years I was lumbering here in the bay. 
Q. Did you estimate some of the lands on Devil river known as 
the Oliver lands? 
, ae attempted to do it, si 
().When was that? 
A. In September last. 
At whose request ? 
A. Mr. Cunningham. 
Q. What were your instructrons ? 
Objected to as incompetent and irrelevant. 


A. My instructions were to go over the land and see if I could 


measure the stumps to arrive at the quantity of timber that had 


been taken off the land. 
Q. Did you start out to do it? 
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A. | did. 
Q. Did you go upon the lands? 
A. I did. 


(). In what condition did you find them, whether undergrowth Or 


yg 


whether brush had grown up‘ 
They were covered mostly ; the whole tract was covered with 


bramble berry bushes, and they were unpleasant neighbors to get 
through. | 
1276 ®. What was the result 4 your investigations ? 


A. I went onto sections 8, 9, and 17, in 29, 8. 

@. Did you make an estimate on those sections ? 
A. I made as correct an estimate as | could, and getting an aver- 
age by measuring the stamps as near as I could. : 

(). Have you that estimate with you? 

A. I could tell you what itis. I have not got the minutes of it. 
I remember what it was. It was so intensely covered that I could 
not go over the whole tract, but I took acres here and there which I 
thought would be about a fair average of it, and found they would 
average about seven trees to the acre, and the trees would go about 
elght ‘hundred and eleven feet euch, making five thousand six hun- 
dred and seventy-seven feet to the acre, which would make the 
whole, thirteen hundred and sixty acres, seven million seven hun- 


a 


dred ana twenty thousand Seveh hundred and nineteen feet. ot 


which I would estimate two ne five hundred and seventy-three 
thousand five hundred and seventy-three feet to be Norway, and five 
million one hundred and spe thousand one hundred and 
forty-six feet white pine, or just about one-third Norway and two- 
thirds white pine. 

Q. Of course the quality of the white pine you would be unable 
to tell? 
' A. The trees were not there. 


d- 
e 


. From your experience as a land-looker, are you able to say 
that an estimate made in that way is accurate, or nearly so? 
A. I have generally found, where I have had better chances than 


I had there, so that 1 was sure 1 would tind all the stumps, hn cases 
of trespass and that sort of thing, that my measurement has always 
exceeded an actual scale, from the fact that anything that is 
1277 taken we measure full, and we make no deductions for 
shakes, punk knots, or rotten timber: because it 1s not there 
to be seen; but my estimate has generally been a Jitthe more than 
what would scale when it was actually scaled, but. they have gener- 
ally taken, because there was no other means of getting at it. 
Q. Did you examine any other sections 
A. I went through the tract, and found it was im possible to make 
an accurate estimate, so I gave it up in despair. It would have 
taken me years to do jit. 
(. Do you believe it was practicable for any set of men to make 
a reasonably accurate estimate of the balance of that land? 
A. It would take them a very long time, and they would have to 
eut their Way through a great deal of brush, and almost have to 
clear the land to do it, because I would often come to within five or 
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six feet of a stump and would not find it, unless [ happened to tum- 
ble on it. 

(). Did you examine with reference to the capacity of the river 
there ? 

A. I crossed it several times, and came to the conclusion it was a 
very small river. I would not like to risk many logs in it. 

(). What would you say its capacity would be? 

A. That would depend entirely upon the size of the logs and the 
season. 

(. How much water was there in it when you were there in Sep- 
tember, 1880? 

A. About the middle of the stream about six inches. 

(). With reference to that par of the tract which you went over, 
can you state how it had been lumbered, whether wastefully or 
prudently? 

A. 1 do not know how they eut it, but they left mig 
of any kind but hard wood. 

(). So far as cutting down trees were concerned, they cut about 
all? 
1278 A. They seemed to have cut them about all down. I could 


hbtv few trees 


im 
fy ] O7 ” ro, i 7 Ti é i ot ve" lst} hyent y 10 hy 
not hind any Parcs Ot ] bat had een lelt that would CC 
. > TSE . 
worth taking. 
Mr. CAMPBELL: You could find stumps‘ 
y } > 1 
A. It was hard to find Lhnem. 
(J. What IS the average distance LO haul Ll}) there OT) that tract 
ri} p re nee ar vue ee ee ee 
A. Phat part QO] the pbract tna was on. | bLHInK WwW WwWoUuid be AS 
ee 
near to the lake as to the river. 
() About how far would 


7 


| } —— ' 
A. About three mites aly Ll iia i Ul ‘ 2 
We - ~ eR: erat See POO yl 
(). i peiweve section oO 18 nearest the take, 18SN ob 10! 
( } a ,» > = ‘ & Rp ] 
A. IS hearel thi lake. Lha qdistanee Would be tiie Vera 1] 


would hot he the nearest point 

(J. Are you acquainted with the values of stum page in LS6S, and 
from that to Is/2? 

A. I know what we were valuing stumpage at on the 
and those rivers with a mile and a 1| 
COMMON] timber Was worth about a aotar and cl half a tocusans 
white pine and a few Norway. 

Mr. CAMPBELL: | object to what it was worth on the Rifle river as 
immaterial. 


- , } . 7 , . 
Wirness: A longer haul of course would decrease the value. 


Q. What was the general value of stumpage during those years 
In the Saginaw Valley t | 


Objected tO as ImMmate rial. 


A. It would depend upon the location. You cannot value timber 
all alike, even if it is the same kind of timber. 
@. With a haul like this you have estimated, an average haul of 

° ’ £9 . : ‘ 

three miles, or three and a half, and the kind of timber? 


¢ 


ene nee nnnnn anna 
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1279 A. I have known tracts that would average common that 
would cost about a dollar stumpage, and from that to ten 
shillings. 
Did that price hold substantially from 1868 to 1872? 

A. I think it did until the panic, and then there was quite a dif- 
ference in some tracts, of course that would figure down by cutting 
down to twelve inches; previous to that fourteen inches would be th 
lowest figure we would estimate on. 

(. What was the average saw bill from 1868 to 1872, inclusive. 


.< 
Objected to, unless it was shown that this witness was there and 
had means of knowing what it was at that place. 


— 


). Do you know what it was at Ossineke ? 
A. No, sir. 
(). Do you know what it was in the Saginaw Valley 

A. From 1868 to 1872 it ranged in the ne iohborhood of four dol- 
lars; in 1866, I paid six doll: ars, an id it got down considerably less 
until the panic, and then it got down to eighteen and twenty and 
in = uaa shillings. 

The saw bill here would be cheaper than the saw bill up there, 

natural lly; would it not? 


¢) 


A. Special articles generally bring more, as a general thing, where | 


there is no competition, and I should say they were quite as high 
there as here. ‘T ne was more competition here, and if people ran 
out of logs they would be more likely tO Saw cheaper than if they 
had to start up a mill. | 

(. Do you know whether there was any difference between Al- 
pena and the Saginaw Valley ? 

A. | do not. . 

(). Is lath and picket stuff estimated in addition to the 
1280 -stumpage; doesn’t the ordinary stumpage include lath and 
picket stuff ? 

A. That comes under the head of refuse stuff; it is not lumber, 
it is not made out of lumber. 

Q. You know how much it was worth or would cost to get logs to 
the mill at Ossineke ? | 

A. I could not say. 

Q. I think you stated on 9 and 17, you didn’t see any timber 
left * 

A: No, sir. 

Q. Did you anywhere ? 

A. No, sir; not where I was; I went through to 11 in the next 
town. 

. From what you saw of Devil river, what should you say it was 
really worth if anything, to run the logs the distance you would 
have to run those logs, when you come to take into account the ex- 
pense of dams and necessary improvements; would you say it was 
really worth anything? 

A. I should answer that question in this way: If I had been sent on 
to make that estimate’of that timber for a purchaser, I would esti- 


ae Dnectin ae ge > 
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mate the value of the timber to be taken to the lake: I would not 
have figured on the river at all. 

(). You would have done that because it would have been more 
prudent and economical. 

A. | think I would not have risked the quantity of timber in the 
river, from the want of any reservoir to supply the stream; I could 
not find 1t was supphed by anything but just merely the drainage 
of the land: there was no lakes LO furnish a head ;: you eould run it 

] 


— 


| 


al] arte in one flood, and you would have to wait for it to accumu- 
late a head. 
128] Cross-examination by Mr. CAMPBELL: 
©. You say you only lool at | these three sections ? 
| ked at others, but J only made a measurement, and that 
i 


l 
i 
i 

those three sections. 
5 


t 


(2 were vou at Ossineke or 1n 1ts 


% phe 


alguns t it be about as hard for you to estimate what the saw- 


u- 
| ] ’ ; ‘ + f is 3 1 ti 
bill w: Gurl~hnge tonose years, as | Vas tO Na those stumps 
ie 
A. 7 could Not SAV anVthing about the saw bill p there. 
’ } } ° 7 i] 17 
() Yo qgont KhNOW al hing about wi Lilt saw-bill Was up 


ee = ales hain * ; | ; 
(). Do you know from your own CX perience, what the value of 


| ° 7 : 
(. On those three sections that you looked [at], do you think there 
were any of the stumps got away from you? 
] y ] me 4] ' - , | 
A. I don’t know whether they did or not; I think there might 


Gat bys ba paca at £ a5 
Lihna, but taking theaverage Of it, lt think 


have been some I could ne 

| struck it about right. 
(). You say you don't know of two lakes that feed Devil river ? 
A. I was not aware that there were any lakes fed the main stream. 


(). Do you know of any lakes feeding any of the branches ? 
1282 A. Not to affect the logs upon the stream ? 
(). You don’t know, then, of any lakes feeding any of the 


“2 


branehes which came in above this tract of land ‘ 
A. No. sl 

(. You saw Devil river in September 

A. Yes. SIT. 

( Did you ever see 1t 1n the spring time * 

O, SIr. 

ou never saw it at the season of 1 

are and the logs are running dow! 
A. No, sir; September was the first and last I ever saw it. 
O 


) 
Y- 


NX 
Laos ie year when the streams 
full 


¥ 


‘) 


Did vou ever see it more than once ‘ 


—214 
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A. Yes; I saw it more than once, but. only one time. 
®. Were you ever on the river more than one time? 
A. I have seen it several times, but just on that trip in the month 
of September. 
(. On that same trip? 
A. Yes, sir. 
WILLIAM MERCER. - 


Subscribed and sworn to before me, this 27 day of April, 1881. 
| A. M. HAYNES, 
Notary Public, Bay by.. Mich. 


1283 Cireuit Court of the United States. astern Distriet of Miehi- 
gan. In Equity. 


HENRY S. CuNNINGHAM @éf al. 
ads. 
Davin D. OLIver. 


It is hereby stipulated between the parties in this cause, by their 
solicitors, that on Saturday, Apri 9th, A. D. 1881, at ten o'clock in 
the forenoon, E. M. Fowler, William Mercer, E. R. Wheeler, N. T. 
Smith, L. N. Clark, and E. T. Judd may be examined as witnesses 
on the part of the defendants inthis cause before A. M. Haynes, lsq., 
notary public, at the court house, Bay City, Mich. 
Dated Detroit, Mich.., April lth, A. D. 1881. 
ALFRED RUSSELL, 
Solr for Compl t. 
HENRY M. DUFFIELD, 


Sol’r for Dk fendants, except Robinsons. 


| 2S4 Re capitulation of Slate nients Made by i. M. Towle S A ( O. of 
Square Pine Timbre i Cut from Stumpage bought bi th Mii of 
( unningham, Robinson, Haines A Tlunt from Lands aT Ossineke Ce 


Alcona Tou nship, Mich... from the Year IS7D to S79. nclUs7ve. 


Pieces. Cubic Ft 

Square timber, white pine,sold in 1876__~--- See uih 926 90,276 

7 : < ake Deeg ea SS (eRe Da CDR 1,694 146,530 

E : : Ao ei deneet.) ee BASSI 

“ , : at hes Ae cgkt Sant eee armen << F | 47,014 
Square white pine & small am’t red, mostly white, 

ee ee |. se GEL ie, oie Cae 1S BoP SOR reg: ne re GaN 119 IS OO7 


4,209 365,398 


Wavy white pine sold 1876_-_---- (62 00,762 
‘é éé 7 | S77 My Ree ee ADDS aa )f ZO 

é4 es: 167 10.976 

‘ c ‘ gee «| 313 20,385 


1,697 112,198 


Average size white pine, 80,54; cubic to stick_-. ~ 5,906 477,591 


Lsris SSeS Sates i ste iS ae 


222 ly rae Oe awe 
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hed or Norway pine square pine 


** 


Norway ~ H+, 
. of the lot whit +W No 


Recapitulation of Slate Le. nN 

Lumber Stumpage Sole 

Sumpage bought by them of Cur 
from Lands a Ossineke rae 


LOO. A. melusi VE. 


timber, total 
lumber, of mixed 
& 77, say —_ ortion of white pin 
White pine sold "77 to “79. lumbe 
lumber sold in 
] i . ; } 
logs on hand Dee. 1, ’SO 
White pine stumpage sold 


long’ 


— 
< 


‘Total white pine 


Average long round whit 


_ 


umber, of mixe 
1S76, & 1577, my proport 
Norway pine lumber irae 
= stulpa 


Norway pine, long timber, 
| " 


Total - Norway - 
VCrPaAge of Norway pine LO 
Average of white & Norway 


L?S6 Lumber (ruil and Nold Darin 
put rn and Naw by Nanbor 
Cunningham, Haines, Robinson WV 
lTownsh ips ot Ossine iy and Alceona 


Norway and white pine 
10) Ship’d Bickford & Co 
Do. Do. 


Used in building camps, 

Ship’d to Detroit to Hutt WN 
IS7' 6, on seh. Shook : sold 
OS SS be inne 


Ship'd on Gen’l Worth; | 


. VS. DAVID D. OLIVER. 


ber, sold 1876 176 
LS 


] S7S 


M. Fowl r ns 0. 

LOL Sound Timbe yr Cui fy 
ly Robirison, Haines OX si 

nahi Ups, Mich.. from 1875 


thie 662 8 
PQ 2OY 


790,011 


1,966,012 
2 515.008 


> 500.902 


| 967.633 


),020 
16 


S18, 


O9U 


*)} 
‘ 


ER 


y ooo.UVYY 


206.000 


200,051 


CMe YN Fong gO ane. in a Mn ie Uinaipce 4 


Fo EAC Te TRE CON RIO a MG GE URN rae peer: me or 


o1Z - GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


161. Used in camp’ in 1876 & ’7, in small 
a Re a diane 2 

Gl El On eek ae 207 i oe coke tek «| 24 ZS 

188 Sold Upson & Remer, 1877, say .------- 


Stumpage paid, $983.54. Mixed N. & w. pine, mostly 
Norway-- a ee beaipte ine i a A a ee ce rT ad kin’ Se OO 


Say, as near as may be, } white -pine.------- cigs OOOO 


Norwav RE id FE RS OS HOO.5H?0 


880.779 


1287 Lumber sold by i. M. Fowler AK Co. from Pine cur from Stump- 
Age bought of (wn Linu gham, Hain S, Robinson wv Hunt in Os- 
sineke Xv Alcona, Mich. 
Logs banked.in 1877 & 1879. Lumber sold in 1875, 1879, & 15880. 
“ White pine” lumber sold in 1878 by F. Gilchrist: from logs 
sawn by him. White pine. i 


210 468 ft. upper, 17,788 ft. com., 3,251 ft. culls-_-_-_--. 21,487 ft. 
ao aes ae ae, 2 8, A? wo tt. §64 B12 fi 
212 Sold Lawton Bros., Toledo, fall 1878, 12,537 ft. 
uppers, 180,006 com., 75,863 culls._----_.-.-.. 268,456 ft. 
26 Sold Mitchell & R. from logs cut Alpena 1879, 5,025 
upper, oe COM. Foose it. ON... 65.225: 8: 
A6 Sold M. Kline, Detroit, in 18/9, 1.737 ft Ippers 
[$4.a50 ©. Com... 31,178 ft. cull._._.. Sieg ip en Cee 
2,680 ft. upper, 123.0138 —, 24.799 — PORTE RS BY ae 
211 Used in camp, say, 1875, to make am/’t. cred. San- . 
bor, page 711, 77,215___~__- a a ee cae a!" a ame eee 
S5 Ship. W. W. eis: B affal lo, spring of 1880, on ; 
S87 -scow F isco, white pine, 1,267 uppers, 59.843 com.. 


13.791 -call_._.. ORES STORM Nope PMS FFs 
Sold Phebe WN owls and 2 0., in 1880— 


203 .1.3134 & upper, 309.200 ft. col shaggy a ee IG .5O7S 
115 : ” 9139 ie 3910 1? O00 
125 Estimated on dock. fall 1880 ...._...____._-___-_ 16,000 


pay 16,000 Com. 


63 23,999 722.692 178,318 995 009 


Less cut from logs belonging to Lyon is ,3, of 


iv 


240.000 tt. Bolg 19: 134.008 it... : 184.098 


Per cent. of qualities, as inspected, for the 925,009 ft... 790,911 ft. 
59 2 
O27 0% uppers. 
18 yy COMMON. 
1928. culls. 


i00 


100 per cent. 


ae gt Peake WON A A EA RR Nae RAE » 


Lew ee Weta rae 
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1288S Statement of lumber cut from logs banked in winter of 1879 & 
LSS, from lumber bought of Cunningham, Haines, Robinson & 
Hunt. in Ossinele ra Aleona Llownships, and sold nN year ISSQ. 
&: on Dock, Dec. 1,781, & logs on hand do. 
; White pine lumber. 
‘ White Pine lumber from these logs all sold The Mitchell & Row- 
land Lumber Co.. and Inspected by Hunt & Bro 


he. | Ft. upper. Ft.com. Ft. cull. Peet 
93 Cargo_. 9,624 184,500 47,372... ee ee Sea 


‘ 
100 5 Se See tee «6 42 280... . .- tee ee : 
1 ~ > ae ; 4 “ re 'F 
108 = LO.V25 157.436 ih | od ee . S ‘ wae a LOS. S49 4 
105 oa SAghed I I ce So cS Senile nigiialh peamecekeaee’ acu. sae eae 4 
LOG re . teen 170,047 BP I iach cacendarsadiied aca widens Seer enas ak ie Ge 
108 — Sea? 164.649 47,684 COLA TT Ce 
* 9,285 1,025,940 935.789 1,821,012 : 
*4,48 *77.16 *1 7.86 
White pine lumber of above cut on dock Dee. 1, ’80 eee ee ee } 370.000 5 


“Bae ae 


es cuton stream, not driven to mill yet. say, 1,200 p’s, by count estimated 


by M. F’. eT a re ee er eae Se ee aT oe P 175.000 
. 


Lotai white pime...... ...... kee 4 ei te ei Se i Yoo. Z 


Average price of ag ler =o allel Mitchell & Rowland L 
Co., (@ 6 for cull, $12 for com., $30 for u pper, is $11. 731 per M. 
1289 State fii ne Shie WING Lambe ? ( Vt from L, f YS B ank (l from thre SLU fitjs- ; 


Fe . . ° = . ) P. r . Pa 
de houaht Of ¢ unningham. Ela hes, Robinson ra [lunt, in Ossi- 
] ; 


nehnre & Alpe 1101 (0.. Michigan 


& 1879. 


Logs banked 1 Is79 
Norway lumber 


9211 ‘To Sanborn & Son. enee pine lumber sold them 


"2 ts). poaes =a vee A age Rt 10,249 
212 to M.& Rowland L. Co., Norway pine sold in 1878_ 906,862 
2i2 ‘ Lawton Bro., “ “4 . ——_ Loz] 


) 

100 “ Mitchell. & R. L. Co., i = + LSSO_ Ilot2 

S84. * ship. W. W. Brown, Norway pine for sale in 1880. — 215,809 | 

© Mitchell & R. L. Co.. Norway pine sold in 1SSO_ 11.000 

127) =“ estimate of lumber from logs cut in 1877, 778, & : 
79, now on dock, BOE NE 25.000 


eam 
_ 
~~ 
— 
- 


ee Ce ne es SSL ee pee S6O0,SO05 


Norway pine lumber from logs cut in the winter of 
1879 & 18380: 
Sold M. & Rowland L. Co. in 1880_-~~-.ft.-. 66,07] 


Left on dock, according to estimate of Hunt 
Bros., Dec:.8, 30 ..-.. __ 72000 


ee ee eee 


as wasgsaibinniniaatomcns) 1,013,216 
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1290 Statement of Stumpage Sold by E. M. Fowler & Co. from the 
Stumpage bought of Cunningham, Haines, Robinson & Hunt 
in Ossineke & Alcona lownships, Mich. 
Meet 
Sold Warren & Davis white nih In 1878, PP ener or 
pee as aneasured woo. ou... eared £2 eee 5D9.508 
d Sanborn & Son, on estimate ‘ Thos. White, ‘in 1878. 
white pine ._-_-- ESSA SS BUS CON pita i sit 890.000 
Sold R. A. Alger a C 0.1n 1879, on estim: ite of Re id Smith. 
PI age era eect nhc came SOO Ce 


Total white pine Pay POUL, CP) Ren RE nCe eORE ees 2 315.008 


Sold Sanborn & Son, on estimate of isi or Thos. White. 

- in 1878, Norway pine ; ULE ARE EAA OE ees OEE, PE 

Sold Sanborn & Son logs in 187 S, _N. P Pn ie ae REN 26,790 

Sold R. A. Alger & Co., on estimate « Re id Smith, Nor- - 
NNN tes winch ee aWei a aatione 65,000 


Total N orway Oo Se OA LEI 2 Pea ETS we RTT ETERS hg kg 166.750 


$117.05°48 per M ft. at.the price of $6 for culls. 
iz. om. 
oU “ uppers. 


129] Statement of Long Round Timber Cut d& Sold fron Lands Bought 

by EK. M. lowler & Uo: from Haines, Cunningham, Robinson, 

wv Hunt a it Ossineh WE Ale O1Itd Lownsh ip, Mich Igan, during S75, ‘TO, 
Si. Ae ter | , 


White pine timber sold Mitchell & Rowland, L. Co., taken away in 1875 & sold in 


74 ~ ed in IS7¢ = : Qa 674.786 
(\*) 
] a vi 2 ~ os 
{},) as iW = riled i RTH a = a ae a ai 1.684 |. (94.334 
16 ISG ‘2 __. 9 814 9.008.550 
Uf LS7S 254 %G) 208 
27 4 i - Pe ee. Se ee ee 
92 Square, sold as round, scaled in IS76___. __.- 20 17.486 
i 


a er eee — - ——- 


9.546 8,401,666 


v6 Less I. L. Lyon.timb rsealedas E. M. F. & 


. timber in 1876 5 ERD Tae ae ON ee te ne 73 91.660 


400.006 


White pine sold Comstock, 1879 .__. ---.--..- 15 10.540 
, »s Sunborn Dy eee” 20 17.500 

KE. O. Avery, 1879 path 57 30,959 

é | 10,70 
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GARRETT 


Norway long timber sold: 


74 Mitchell & Rowland L. Co., 1876... ~.--~-- t+ 319,LoO” 
oO 
Qh LS7¢ ™ 2130 1. Hs ; 
16 
IR [877 |. 402 580 
| PO); IsS78 1/ 00.489 
wi ISs7O . *) 0 1.343.095 


OF 4,920,127 
Mile sotenst Cry cock. 1815... PC) 24 506 
Gilehrist. oY, See ES FO pee ae | 1.185 


L292 3 Copy. | : 
~ ) ee m2 
: Bay Crry, Micu., Ap’l Sth, 1876. 


Sealed from E. M. Fowler & Co. to the Mitehell & Rowland Lumber 


O99 pieces IE UNO sac oe at Hania eT are 6/4.756 
148 pieces (EES SSCL LES LIM BY 1 ec wc 972 135 
; 7 


nee 


— — eee eee eee eee 


hE. RR. WHEELER, Scaler. 


( Opy. 
Bay Crry, Micu., June 17th. 1876. 


Sealed from K. M. K’‘owler W UO., tothe Mitehell AY Rowland Lumber 
U0. : 


pieces white pine- ee ae tS ie eke 873 351 
pieces Norway --- ; ae a 5 en ne, oe 797.639 


L Yoo .. 


| . P a “4 ] } 
14 preces show punk not scaled. 
A : 


July ith, IS76. 


Sealed from Ie. MI. Fowler Ww Co. to the Miteh 1] WN Rowland Lumber 


S64 pieces white pine... PRO ee 
1,062 pieces NS ETE POR EN ILE CTAB 


IS RCTST OT Es Sa AST Te SO ORT en ee EM NPAs lh 1647.1 
1.4 


20 pieces square ESATO LOL IEN KIT IRONS | 


ee ee en 


I ar ee ola a a a i 1. 664,598 


i. R. WHEELER, Scaler. 


7 pieces show punk not scaled. 
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Bay Crry, Micnu., June 27th, 1877. 


Scaled from E. M. Fowler & Co.. to the Mitchell & Rowland Lum- 
ber Co.: : 


41 pieces NR BN fio os i nen nen ok 939 68] 
145 pleces ES SEIS EOE OIE ED LEIS SOMO OE 688.370 


2,154 Seieicabh Fit ialllghsaciceW0 jase de intetusae diel nieces Meme aCe ieee 
17 pleces rejected. 


EK. R. WHEELER, Scaler. 
Copy. 
Bay Ciry, Micn., July 16th, 1877. 
Sealed from. E. M. Fowler & Co.. to the Mitchell & Rowland Lum- 
ber Co. : 


57] SN MS IE gc es ps ce sh sr io tg ee 511 f 
4?? pieces STEELY ES ERG PEI MNP LN SOLES On RS EO TE 808.100 


992 S19.SS6 


HK. R. WHEELER, Scaler. 


( 0] V. 


ss 


Bay Crry, Micnu., July 27th, 1877. 
Sealed from FE. M. Fowler & Co., to the Mitchell Rowland Lum- 
ber Co.: 


HUZ pieces white i, kisi ssp ip is eal ain ei i sn a nt 901,085 
504 pieces Norway seit tenis ks isi Seok tei a Ss: es “gp aan dele ah lak Gd eh ised sa 405 910 


a. SRO 
EK. R. WHEELER, Scaler. 
1294 Ossineke Timber. 
Bay Ciry, Micu., June 18th, 1878. 


Sealed from E. M. Fowler & Co., to the Mitchel] & Rowland Lum- 
amer Co.: 


Pe nerds White Pine, MKD 20.4 2.20.65... 123.974 
60 “ Norway . peers USES ADDS Rep eae ge Ee 30,029 
2 4 iad I NO ida aioe i cinind wince 166.334 
Norway 265 460 


do 


590,797 


6 pe’s rejected. 


K. R. WHEELER, Scaler. 


TEPC Aut! “ae 2k eae A eT ne a 8 
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Copy. 
Bay Ciry., Micu., June 17th, 1879. 
Scaled from KE. M. Fowler & Co., to the Mitchell & Rowland Lum- 
ber ('o. 
( 1,750 pieces white pine, m’k. ME ._-- ---- Rens eS a eee a ee 
NOS pieces Norway do. do. > ol ies ipa tk hn ss ta i alana aa nal ates ci ee ea ada 320,1 29 


& 2,305. 1,564,440 


Be IE IE on wc is sci cs aire 5 338 


a 


i “ rejected. 


EK. R. WHEELER, Scaler. 
Copy. 
Bay Crry, Micn., July 7th, 1879. 
Sealed from E. M. Fowler & Co.. to the Mitchell & Rowland Lum- 
ber Co. 
L316 pieces wate ping, tS. EP o.oo. ann sinha 858.500 


i ° anna lh 

Lk 2 DICCSE THOR WEAT, Th Ke Bie Wo oo lia ee 648,385 
} 
I 


ISO “ white pine, m'k. ER e ae eee | ae 212. 850 
‘ , Y | we 2D bers 
ets, ee Norway. - ee wear ee OU, of 

615 1.7 (0,022 
22 piec how punk . cE a ea eae) 1.019 


im. R. WHEELER, Scaler. 
LP9OD5 Ci py. 
Bay Crry. Micu., Aug. 12th, 1879. 
ie Mitchell & Rowland Lum- 


Sealed from Kk. M. Fowler & Co.. to t 


1.084 nieees white ine m’k. hh isd sli ws inn el ils i dk al “nella aca 975,637 
. . - Y ] : ag 

LOS - Norway 0 OSes nee ee oe or ee ea 246,615 
oov = white pine Se ME . sans ely nik taal tae dgal aka a aad a 1?) 
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1295 Statement [ of | White and Norway (Ped) Pine Timber cut from 

Stump Bought by E. M. Fowler of (¢ unningham, Haines, Rob- 

LNSON a Hunt. un Ossineke and Alcona Townships, Mich.. and sold 4 Li 
the year 1S7Q. 


Sold, , to— 


4] 4 : Skee o0.,Square whit te pine, 557 p’es, 

Tn oe gis a a ey. SEL 
41 R.R. Dobell & Co., Wavy white pine, 3138 

ps ERR See aC OES, Race Sve KOMMM EROn ES ps, 20.55 
41 RK. R. Dobell, red O pine, 109, 6,920.-.--.. 109 p’s, 69,200 


45 Mosing WY ke isher, Si juare whit » W reid 
Se: EE de ee AAG p's, myope 
61 


62 Less belonged to Lyon, --~ 54 ps, 
: i omen. EO - BR ROT 
1,401 p’s 108,516 ft. 
1297 Statement — Whit and Norway | (Red) Pine Lumbe r cul from 


Stumpage bought by Ky. M. Oar ee ra Co. of Cunningham. 
Haines. Robinson n% Hunt. un Ossineke and Alcona Townships, Mich .- 
gan, and sold wn thie year 1878. 


203 Sold in 1878— 


Pieces Feet. Pieces | { i 
A Clairboyle. square white p.__— ._ 212 16.589 
‘ I i 
41 Less belong- to Lyon__-_-_-_...--- S O77 
— A 150149 


And rafted to [ be] sold in the 
(uebec fall 1878, not delivered 
till spring, 1879: 
34 R.R. Dobell & Co., square white | 
as i lamer 904 4/,009 


4] Less belong- to | yon. SOP ys fee: 


416 35,669 


o4 R.R.D. & Co., Wavy white pine-- 181 11,889 
| 


Less belong- to Lyon -. $e aban ae is el ign 925 


167 10,076 
04 R.R. D. & Co., red square pine_--~ 496 30,159 
41 Less belong- to Lyon___.-_--.-~_- 6 O61 
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1298 Square Timbe r cut from Stumpage bought by BK. M. Fowler nG (0, 
of Cunningham, Haines. Robinson rah Hunt, un Lownships of 


Ossineke OO i lcona, Mich Lgan, sold “ii thre YEaT Si - 


S Feet Pieces I 
160 =R. R. Dobell & ¢ jug LS | nO Fe 114,822 
160 H. ] ‘ “ ; 64 1 THO 
167 KR. Smith, oie 6.516 
Ree CC sold - } Q5] 


010 «=. 270,483 
166 Less be l to Lyor . sas 16 3 908 
5 ee ee 146,530 
160 eS . ee ll & Co., Wavy white | vf 6,192 
160 HI ape 37 14.976 
’ ‘G67 HH. Fi 74 4,232 
Rejected, sold 87 5,734 
74 31,134 
166 Less belonged [to] Lyon 19 1.064 


7) 
| ' SIT 30,070 
i 
a 


sig cg ac eee fon 3c 
en ie TNR B ee 


Less beloneed to Lyon .__- 


2.300 


] 29OY State Hide nt of SGuUare W hit and Norway ( Red) Pine Lumber Cut 
from Stumpage bought by lh. M. Fowl r «& Co. of ( unningham, 

Haines, Robinson A Hunt, Ln thre Tou Hts of Ossineke Xe Alcona. Mich.. 
Year 1876. 


and sold mn thre 


Sold in 1876— 
Pieces. eet Pieces. and 


95 RK. R. Dobell, square white pine 959 94.984 


116. «oH. Fry, Q4 
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97 Less belong- to Lyon ----~-- ---- ae ae i 


1300 Circuit Court of the United States, Eastern District of Mich- 
igan. In Equity. 


HENRY CUNNINGHAM ef al. ags. Davip D. OLIVER. 


Sir: Please to take notice that on ‘Tuesday, April 12th, A. 
D. 1881, at twelve o’clock noon, T. ©. Rowland, of Toledo, Olio, a 
witness, who resides out of the eastern district of Michigan, will be 
examined on the part of the defendants in this cause, before George 
H. Beckwith, Esq., a notary public, at his office, room 35, Chamber 
of Commerce, at Toledo, at which time and place you are at liberty 
to appear before said George H. Beekwith, and put such interroga- 
iories to Said witness as you may think fit. 

Dated Detroit, Mich., April 5th, 1$81. 

Yours, ete., 
HENRY DUFFIELD, 
Sol’r for Defendants, except Robinson. 


To Alfred Russell, Esq., sol’r for complainants. 


STATE OF MICHIGAN, \ 
: . , = ; ; “ee: 
County of Wayne, City of Detroit, | 
Edwin Sweetser, being duly sworn, deposes and says: That he 
served a paper, of which the within is a copy, upon Alfred Russell, 
by leaving the same with a clerk in his office. 


EDWARD SWEETSER. 


Sworn and subscribed to this 5th day of April, A. D. 1881, before 
me. 
GEORGE H. CARLISH, 
Notary Public, Wayne County, Michigan. 
Ch’g’s, 25 | 
1301 In the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. | 


Davip D. OLIverR, Complainant, 
US. 

Henry 8. CUNNINGHAM, CALVIN Hatnes, Poitie M. Ranney, Geo. 
J. Robinson, Henry M. Robinson, Garret B. Hunt, and Jacob 
Eschleman, Defendants. : 

STATE OF OHIO, Re 

Northern District and Western Division, County of Lucas, ( ite 
I hereby certify that on the 12th day of April, A. D. 1881, before 

me, George H. Beckwith, a notary public in and for the county of 

Lucas and State of Ohio, at my office, room 85 Chamber of Com- 

merce, in the city of Toledo, county of Lucas, and State of Ohio, 


4. yoo 
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personally appeared before me, pursuant to the notice hereto an- 
nexed, between the hours of twelve o’clock noon and one o’clock p. 
m., Thos. C. Rowland, the witness named in said notice, and Henry 
M. Duffield, Esq., appeared as counsel for defendants—except Robin- 
sons—and Alfred Russell, Esq., counsel for complainant, did not ap- 
pear, but waived his privilege of cross-examining said witness, as 
shown by his telegram hereto annexed, marked Exhibit “A,” & 
made part hereof. And the said Thos. C. Rowland, being by me 
first duly cautioned & sworn to testify the whole truth, and. being 
carefully examined, deposed and said as appears by the deposition 
hereto annexed. 

And I further certify that the said deposition was then and there 
reduced to writing by me, and was, after it had been reduced to 
writing, subscribed by the witness. 

And I further certify that the reason why the said deposition was 
taken was that the said witness resides out of the eastern district of 
Michigan, the district in which the said case is to be tried. 

And I further certify that I am not of counsel nor attorney for 
either or any of the parties to the said suit, nor in any way interested 
in the event thereof. 

And IJ further certify that the fee for taking said deposition, $3.00 
has been paid to me by the defendants—except Robinsons—and 
the same is Just & reasonable. 7 

In testimony whereof I have hereunto set my hand and official 
seal at the city of Toledo, in the county of Lueas and State of Ohio, 
this 12th day of April, A. D. 1881. 

[ SEAL. ] GEO. H. BECKWITH, 

Notary Public, Lucas County, Ohio. 


13802. Blank No.1. The Western Union Telegraph Company. 


This company transfers and delivers messages only on conditions 
limiting its hability, which have been assented to by the sender of 
the following message. 

Errors can be guarded against only by repeating a message back 
to the sending station for comparison, and the company will not 
hold itself liable for errors or delays in transmission or delivery of 
unrepeated messages. : 

This message is an unrepeated message and is delivered by request 
of the sender under the conditions named above. 

NORVIN GREEN, President. 
A. Rh. BREWER, See’y. 

20 D. 

Dated Detroit, Mich., 1:21. 

Received at Toledo Ap’l 12, 1:6. 

To Henry M. Duffield: 
We concluded not to cross-examine Rowland at present. 
ALFRED RUSSELL. 

10 collect. W. Exhibit “A.” | 

GKO..H. BECK WITH, 
Notary Public. 
Read the notice at the top. 
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In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Davip T. OLiver, Complainant, 
Us. 
Henry S. CunNINGHAM, Catvin Haines, Poinie M. Ranney, Geo. 
J. Robinson, Henry M. Robinson, Garret B. Liunt, and Jacob 
Eschleman, Defendants. 


THE STATE OF OHIO, e& 
North Dist., West Div., County of Lucas, § = 

Tuomas C. RowLann, a witness, called on behalf of the defendants 
herein, and residing out of the district in which the above case is to 
be tried, and being duly cautioned and sworn to it in the whole 
truth, and being carefully examined, deposes and says as follows, 
V1zZ: 

Question. What is your name, age, residence, and occupation ? 

Answer. My name is Thomas C. Rowland; age, 51 years; resi- 
dence, ‘Toledo, Ohio; and occupation, lumber manufacturer. I have 
been in the lumber business between thirty and forty years. My 
business since 1876, inclusive, has been with “The Mitchell & Row- 
land Lumber Company of Toledo, Ohio,” of which corporate com- 

pany [am the president. We haveasaw mill here at Toledo, 
1303 and have had since 1876. I know E. M. Fowler & Co., of 

say City, Mich. We bought from the said E. M. Fowler & Co. 
what was known as Ossineke timber during years from 1876 to 1880, 
inclusive. It was what we called long, round, white, & Norway pine. 
It was measured by E. R. Wheeler, who used what is termed the 
Scribner rule. We cut up the timber in our mill; saw a great deal 
of the timber while it was being cut in the mill; saw enough to es- 
timate its quality. It run from forty (40) to fifty (50) per cent, Nor- 
way, taken as a whole. If manufactured as we manufacture it, | 
estimate the white pine would run from two to four per cent. uppers; 
if cut into boards in the usual way, I estimate it would not exceed 
from three to five per cent. uppers. The white pine timber we got 
would not average more than common or better than common; by 
this 1 mean, taking the going rates for uppers, going rates for com- 
mons, and going rates for culls, the average price received would not 
be more than the average price of common lumber. In buying logs 
neither lath nor picket stuff are ever measured or estimated. J never 
heard of such a thing. 

(Juestion. Where is the diameter of a stick of long round timber 
taken with the calipers when measured according to Scribner’s rule 
or table of measurements? 

Answer. It is taken one-third (4) the length of the tree from the 
small end of the same. If the diameter is taken half way between 
the top and the butt the measurement will be increased very mate- 
rially, and that would not be the correct way of measuring accord- 
ing to Seribner’s rule, because it would measure more timber than 
could be produced. The excess would be very great over the true 
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measurement if the diameter was measured half way up instead of 
one-third from the top of the stick. 


THOMAS C. ROWLAND. 


Subscribed and sworn to before me this 12th day of April, A. D. 
188]. . 
GEO. H. BECKWITH, 
Notary Public, Lucas Co., O. 


1304-13805 Testimony taken hefore Herschel Wy itake rs Uy. S. Commis- 
sioner, Apri 29th, 1881, at his office, in the City of Detroit. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Chancery. 


y 


Davip D. OLiver, Complainant, 
U8. 
Henry S. CUNNINGHAM and Others, Defendants. 


At this hearing appeared: Charles Burton, on behalf of complain- 
ant; Henry M. Duffield, on behalf of defendants. 


Isaac L. Lyon, a witness produced and sworn on behalf of de- 
fendants, testifies as follows: 

(. What is your name, age, and occupation ? 

A. Isaac L. Lyon. 

Q. [Are] you a member of the firm of Merick, Fowler & Essel- 
styn ? ; 

A. Yes; or E. M. Fowler & Co. 
(. In 1874 and from that on? 
A. Yes, and still. 
(). Were you familiar with their operations upon the lands known 
| as the “ Oliver lands ?” 
1306 A. Yes, sir. 
(). Who was the party In charge of the business at Ossi- 
neke ? 

A. Mr. Fowler had charge of our operations from Bay City. We 
had men up there under his charge. ie 

Q. Which one of your firm, I mean, looked after it ? 

A. Mr. Fowler. 

(. Do you know something about a square timber contract with 
your firm being made, the timber to be cut and delivered from the 
Oliver lands ? 

A. Yes; we had several of them for the different years we worked 
there. ; 

. Were they all with parties in Quebec? 

A. No, sir; some in New York. 

(. Did you have any special charge of that matter ? 

A. So far as my being better acquainted with it than Mr. Fowler 
it was my business for several years. Mr. Fowler didn’t know any- 
thing about the square timber business. 

Q. Did you visit the lands before the timber was cut? 
A. Yes, sir. 


Re RDB EON EE GR eal Ni Sa 2k ie REP SR esiacke 


EO RE ew TaN nee a ay Sere ES saa y 
Anabel A lghigticielgaa SMITE SS lat cp dBi i sR UR 


Meine ee ee 


MT EES 


wi eaters rhe nan & MOS TO NANG STR HRI ARAN ae NIN eee 


984 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


Q. On whose suggestion was it that you went into the square 
timber instead of short or long logs? 

A. It was my suggestion that we make some portion of this tim- 
ber into square timber. 

Q. You knew of course what nmin of the pine there we nt into 
square timber, did you ? 

A. Well, I don’t know what you mean by “ what part of the ine.” 
A part of the timber that we scaled each year was out of it. 

. And you saw that timber there before or after 1t was cut ? 

A. Both. 

Q. What was the quality of that with reference to its average with 
mill-run quality of short logs ? 

A. I should say about the same quality, sir. 

Q. Was any of superior quality ? 

A. Nothing, only perhaps in size. Perhaps the average of 
1307 it might have a larger average than the average run of tim- 
ber. 
Q. You mean in measurement ? 
A. - , sir; to a tree. 
Q. Lam anidue of quality now? 

A. No ), sir; vou asked me what difference there was. If you meant 
quality I should say none. 

@. Now, the measurement; which would you get the most meas- 
urement out of, if it was square timber as you cut it, or if 1t was cut 
into round timber according to Scribner’s rule, or if it was cut into 
short logs? 7 

A. Well, short logs I am not familiar with. We don’t do any- 
thing in that. In the long and square timber we estimate we cet 
more from the tree when we cut it into square timber. 

(). How is that? 

A. On account of the saw scarfin slabbing. Scribner takes off 
more than we do when we square it. 

. You give the actual cubic contents? 

A. Cubie contents. 

Q. Your experience is that there is more taken off by the saw scarf 
and slabs than actually comes when you square it? 7 

A. Yes, sir: 

. Were you on this land while it was being cut, after the timber 
was cut? 

A. Yes, sir. 

Q. How was it cut; prudently or properly ? 

A. I think so; we employed the very best men we could get to 
manufacture it. 

(). Did you see any evidence of waste ? 

A. No, sir; I didn’t. It was to our interest not to waste; to save 
everything in the tree. 

@. Did you see any tops and butts there containing any lumber 
or property that ought to have been saved ? 

A. No, sir. 

Q. I suppose you would be there every year during the lumber- 
ing operation ? 
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| A. Frequently. 

1308 Q. Over considerable of the property or were you over it 
: all § 

A. Yes, sir. 

(. Over the whole of it? 

A. Yes, sir. 

Q. Can you as a lumbering man state any theory upon [ which] it 
would be advantageous lumbering upon that property to cut it to 
waste ¢ 

A. No, sir. 

(). Who sawed square timber for you ¢ 

A. A man by the name of Welsh. 

().. Do you know his full name ? 

A. Wilham Welsh. 

Q. Where does he live? 

A. I think Quebec is his home. He was in the lumbering woods 
winters. 

@. Do you know where he is? 
A. He is in Ohio at present. 
~Cross-examination : 

Mxamined by Mr. burton: 

@. You say you can understand why a person who is ignorant of 
lumbering would think that that was lumbered wastefully ? 

A. No, sir; not that it was lumbered wastefully, but a person 
might say that any timber that we cut in the woods was cut waste- 
fully. For instance, I have had many men go into the woods and 
say why did you leave the tops there; you might make something 
out of them. You might save that, and we have tried that, and we 
have found that we have lost more money than it is worth in trying 
to save them. 

@. Do you know how the firm of Cunningham, Robinson & 
Haines cut timber, whether they cut it wastefully or not? 

A. No, sir. 

@. You didn’t examine that land with a view of what they did? 

A. No, sir. . 

@. Your answer, then, that it was not cut wastefully was 
1509 confined to your own operations ? 
A. Yes; entirely. 


Redirect exatnination: 


Q. In going over the property did you see any evidence of its 
having been cut: wastefully by any of the parties ? 

A. No, sir: nothing that I noticed at all. 

Q. If it had been you would have been likely to notice it, wouldn’t 
you? 

A. I don’t know, sir. Unless my attention was called to it, per- 
haps not. I don’t think anybody would passing through the woods. 

Q. If the largest timber had been cut and small pine left standing 
you would have noticed that? 
124—214 
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A. Yes, sir; would have noticed it when I bought it. 
@. Did you notice any such thing ? 
A. No, sir. . 


Recross-examination : 


Do you know how you cut it down ? 


). 

A. A little more definite, if you please. 

). Whether you sawed or chopped it? 

\. I think we did both; we do always. 

Q. You don know which you did the most of here? 

\. No, sir; [I] don’t. We used the axe or saw as it is the most 
convenient. 


Re-redirect examination: 


Were you familiar with the value of stumpage, take it in the 
neighborhood of Ossineke, during the years from 1868 on to 1876-7? 
A. I was buying. 

Did you buy some stumpage near the Oliver propert 
A. Yes,sir; Idid. A thousandacres. That was scatte a right— 
_I don’t know whether you would call it in the center of it; it was 
in the midst of it. 
1310 Q. Right in the midst of the “Oliver lands ?’ 
A. Yes, sir. 
@. And [ suppose generally compared with that ? 

The same class of timber’ 

When did you buy that? 

A. It was not far from the same time this Oliver purchase was 
made. I bought it of Johnson, the banker, at Port Huron. 
Q. What did you pay for it 


Objected to as immaterial. 


A. I should think it cost me about a dollar ora dollar and a quar- 
ter an acre; not over that. 

@. And your judgment was that that was a fair market price 
for it? ; : ; 

A. Yes; it was in the market for some time before I bought it. It 
was in the market here. Mr. Frost had it; advertised it for some 
time. It was in the market at Port Huron. Several parties went 
to look at it. 

Q. What, in your judgment, would lea 1 fair market price for the 
stumpage that you bought of Hunt of the “ Oliver lands ?” 

A. We thought at the time thata dollar and a half would be a fair 
price for it as it ran—the white pine and Norway—but it was a large 
body of timber, and we were anxious to get hold of a large body ; 
that is,a number of thousandacres. Ithink weagreed to give about 
two dollars and a half. . | 

@. There was a proportion of Norway in this pine all through, 
wasn’t there? | 
A. Yes; there was. 
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1311 JOHN 8S. GRAY sworn on behalf of the defendants: 


(J. You are a member of the firm of Gray, Tointon and Fox ? 
A. Yes, sir; I will sav, however, that the firm was composed only 
of Gray and Tointon at the time of this present transaction. 
The firm of Gray and Tointon had business with the firm of 
Oliver and Robinson, did they ? | 
A. Yes, sir. : if 
(©. Oliver ~~ Robinson owed that firm, according to your state- 


) 


ment; that statement, I suppose, you know to be correct ‘ 
A. Yes; from the books, $67.2 

(. When did you receive the pay for this ? 

A.. We rece ived $ $30 on July 29th, L868, and the balance Feb. 19, 


1S69. 


». 


Paper referred to offered in evidence and marked Exhibit 25. 


1312 DAVID PRESTON sworn on behalf of defendants: 


*) 


). What is your name, age, and occupation % 
\. My name is David Preston; my age is 54. if 
). You are a banker? | 
A. Yes, sir. i. 
Have been for some years a dealer in stumpage—pine land 
stump: Loe | 
A. |] att dealt in pine lands; I could not properly say that J 
deal in stumpage much. 
Q. Dealing in pine lands you would naturally get the value of 
. stum page ? 

A. Yes; we estimate their value by that. 

The basis of the value of pine lands is really the stumpage, 
isn’t it? 

A. Yes, sir. 

Q. Do you know these lands known as the “ Oliver lands?” 

A. I know about where they were located. 

(. You sold him some land, I believe, under contract, which Cun- 
ningham afterwards got title of? 

A. We partly located those lands for Mr. Oliver; located them in 
our name, and afterwards transferred them to him. 

(). They were in the neighborhood of other lands of his? 

A. I think so. 

@. Now, from 1868 to 1873, just what, in your judgment, would 
be the value of the stumpage in the neighborhood of the lands sold 
by you to Mr. Oliver of the same general character as the rest of 
the pine in that loeality, and having a haul of 3 to 5 miles? 

A. Well, you understand, that I never had those lands examined 
to get a definite knowledge; perhaps the greater quantity was Nor- 
way and the less was white pine; I should saya dollar and a half 
would be a good price for that timber at that time. 

Q. That was what year? 

A. Well, any time between those two years. 
1318 @. From 18738 out, what would be the the value? 
A. From that time to this? 


Bes 
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Q.: Yes, if there has been any change. 

A. There has been nothing for the better except within the last 
two years. That would be my judgment in the premises. 

Q. A dollar a thousand—that is, taking the white pine and Nor- 
way altogether ? 

A. Yes, 1 base that judgment upon the fact that I know that | 
could have replaced those lands at less than that at any time dur- 
ing those five years. 

@. In that neighborhood ? 

A. Well, in equally as good a neighborhood. 


Cross-examination: 
Examined by Mr. Burton: 


Q. Do you know how much the land that was located in your 
name averaged per acre? i 

A. No, sir. 

Q. You located about six thousand acres, if | remember right, or 
there was located in your name for Oliver ? : 

A. I should judge there was about that amount. 

@. And for that you advanced to him that sum, so that before it 
was paid it amounted to about twelve thousand dollars ? 

A. I think that was the consideration in the deed I made—about 
two dollars an acre, if I remember right. 

Q. Did you consider those lands good security for that amount at 
the time ? 


A. My impression is that quite a considerable portion of it was. 


interest that had accumulated. 
@. The original contract price Was ten thousand dollars, if | 
recollect right? 
1314 A. I could not state exactly without refreshing my memory 
on it. 

Q. That would be in the neighborhood of two dollars per acre. 
You think that it averaged as much as two thousand feet to the 
acre? 

A. That I don’t know. I said in the beginning that I never had 
anv definite estimates of the land. 

@. You didn’t know at the time whether you had good security 
for the money advanced or not ? | 

A. Well, I got into the operation in this way: I located a great 
many lands in those days in thesame way. Mr. Oliver came to me 
and represented these lands to be so and so; I didn’t put anv money 
into them, only entered them with the land warrants. We made 
something on the iand warrants, calling the land a dollar and a 
quarter an acre, and I always considered it good security, where 
the estirnate came to any reasonable man to locate in that way. | 
don’t recollect just the nature of the transaction, but those were the 
general outlines in which I operated with him and other parties. 

Q. You took his estimate and depended on it? 

A. Yes, SIP. 


Mr. Durrie_p: But the lands were worth government price? 
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A. Yes, but I didn’t pay government price; there was a large 
margin on them, so I thought I could not run any particular 


risk. 
1315 JAMES CC. McCoor reealled on behalf of defendant. 


(). What is your business ? 

A. lam secretary for R. A. Aller & Co.; that corporation. 
(). ‘They deal in what sort of timber? 

A. Long pine timber. 

(. What rule of measurement do they use in scaling or estimat- 
ing the amount of their timber ? 

A. Seribner’s rule, principally. 

(. In the operations at Ossineke or Devil river, do you know that 
they use Scribner’s rule ? 

A. Well, I was just trying to recall whether if that timber that 
went to Tonawanda was sealed by Doyle’s rule. I don’t know that 
any of it went to Tonawanda. If any of it did go to Tonawanda it 
was scaled by Doyle’s rule; but I think the principal part went to 
Toledo, or all of it. _You have reference to the operations within 
the last winter between KE. M. Fowler and us ? 

Q. Yes. 

A. That timber went to Toledo and was measured by Seribner’s 
rule. 

. Is that a table of measurement or computation of the number 
of feet in a stick of timber? (Showing paper to witness.) 

A. Yes; this is the measurement by Secribner’s rule. 

(. That paper purports to come from your office? 

A. It does; Ves, sir. 

(). You know those measurements are treated as correct in the 
trade ? 

A. I know they are treated as correct. KE. R. Weller, of Bay City 
scales all of the long timber that is scaled in this market. He uses 
this rule. 

(). You buy and sell on the basis that this is a correct estimate ? 

A. Yes, sir. 


Q. Now will you explain it ? 


& 


1316 (The paper which 1s hand to witness and identified by him 
is offered in evidence without objection, and marked Exhibit 
26.) 

Q. What are these top figures ? 

A. The top figures are the diameter of the timber where the meas- 
ure:nent is taken, usually one-third from the top of the stick. 

@. Always, isn’t it, under their rule—that is, their calculations 
are based on that ? 

A. Yes, sir; on a stick that is the usual taper, but, of course, some 
short, chubby sticks, they would come nearer the center; but the 
rule is based on one-third from the top. 

Q. This is the diameter of the stick one-third from the top (top 
line of figures)? 

A. Yes, sir; thin column, left-hand column, is the length of the 
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stick. The extreme right-hand column is the same and represents 
the length of the stick. 

@. What are the intermediate figures ? 

A. Those figures are the contents: 

(). Contents board measure, is 1t? 

A. Board measure. 

(). Now, take, as an illustration, these figures, 1,000, in the column 
which is the 26 at the top and 32 on the left-hand column; what 
does that mean ? 

A. That means that the stick of timber 32 feet long and six inches 
in diameter seales a thousand feet, board measure. 

@. And the same with reference to all those other heures ? 

A. The same with reference to all those other figures. 

Q. This top line is repeated ? 

A. Yes, sir; it is repeated in every instance; that is for conveni- 
ence. 

(). The top line, for convenience, 1s repeated five times ? 
Yes; five times from the table. 

Q. Take a stick seventy-five feet long, with a mean diameter of 
twenty-three inches, what are the contents of that stick, board meas- 
urement ? 

A. According to this table, 1,767 feet. 
1317 @. Now, take a stick seventy-five feet long and twenty- 
elght inches mean diameter ? 

A. 2,730 feet this says. 

@. Now take a stick seventy-five feet long and twelve inches at 
the top and forty-five inches at the butt, according to Scribner’s rule, 
what would be the mean diameter of 1t? 

A. I don’t know. 

@. You can figure it, can’t you ? 

A. No, sir; I never studied it out; never had occasion to; never 
had time; these computations are made from measurements; not 
any rule of figuriug, as [ understand; the table is made up from 
actual measurements of timber. 

(). I think you are wrong. 


A. I may be. 


Cross-examination by Mr. Burton: 


ae 


Q. Then you don’t know whether this represents the amount of 
timber that 1s actus ally sawed out from the log, or whether it is made 
ar theoretically 

All I know about it is Scribner's rule; we accept that rule 
fn raha and selling timber; ! have never studied it out. 
Q. Do you know whether the logs usually cut to the butts this 
rule shows more or less? 
A. I know nothing from personal knowledge; only from hearsay. 


Examination was then adjourned, 
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1318 Testimony taken before Herschel Whitaker, a Notary Public, at 
the Office of Griffith and Dickinson, at the City of Detrort. 


APRIL 30, 1881—4.30 P. Mo. 


Don. M. Dickinson, sworn on behalf of defendant: 


Q. What is vour name, age, and occupation? 

A. 1 am an attorney and counselloratlaw in the city of De- 
troit. 

(. Were you at one time a member of the firm of Hodges and 
Dickinson, or Dickinson and Hodges, or both ? 

A. Yes; I was not a partner, although I was permitted to use the 
firm name. 

Q.-Il show. you this paper and I will ask you to explain for what 
you received it. 

Draft is handed to witness. 

A. That is my mark of protest on there, I see; I got that for a 
claim of Mead and Townsend, of New York. 

(. Against whom ? 

A. George J. Robinson, Calvin Haines, Philip Ranney, and D. 
Oliver; I don’t remember what the firm name was; I could tell if I 
had the files. : 

(. What was the amount for? 

A. For goods sold and delivered. 

Q. lor goods sold and delivered to whom ? 

A. This coneern at Alpena. 

Q. Can vou tell if it was to Oliver and Robinson or not ? 

A. Oliver and Robinson; that is who it was against, I think, of 
Alpena. 

@. You know that draft was paid, I suppose ? 

A. Oh, yes; that was paid; I collected that. 


ln 


Draft referred to 1s marked Exhibit 27, and introduced in evi- 
dence. 


1519 Cross-examination by Mr. Burton: 


(. How do you know that the claim was against Oliver 
and Robinson ? 

A. I know from correspondence with Meed and Townsend. I re- 
fresh my memory as to that. I don’t know of any other firm in 
which the name of Robinson occurs except Robinson and Oliver. 

QQ. All your knowledge is hearsay ? 

A. It is all derived from Mead and Townsend. 

(). There were two defendants in that suit? 

A. The defendants in that suit were Robinson, Haines, Ranney, 
and Oliver. | 

(). And Oliver pleaded in abatement ? 

A. D. D. Oliver pleaded in abatement. 

Q. And the other defendants gave their draft, and the suit was 
thereupon discontinued ? 

A. The suit was discontinued by the giving of this draft. Let’s 
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see; this was in June, 1869, and the draft was paid in August. Yes, 
sir. : 

. Then the suit was discontinued, not because of any settlement 
had with Mr. Oliver, but because of a settlement had with the other 
defendants ? 

A. Well, it was settled, J think, by the defendants, though I can- 
not tell now which of the defendants settled. 

Q. Do you know who composed the firm ; whose name J signed to 
the draft ? , 

A. No; I don’t know anything about that, only I should say Cun- 
ningham was in it. 

®. You don’t know whether Oliver was in it or not? 

A. No; there was another suit commenced before this suit was 
discontinued. 


1320 Redirect: 
Q. Do you know what the ground of the plea in abatement was? 
A. No. 


. Do you know whether you joined Haines and Ranney? 

A. Well, we commenced one suit against parties living at Robin- 
son’s, I think, before this one; that upon investigating it I concluded 
these were the parties to sue, and discontinued the other suit and 
commenced this one; that is. the way it was done; we didn’t think 
— drawn so that Robinson was holden in the first suit. 

@. Do you know what the plea in abatement was? 

A. I am mistaken; now I will give you facts. Let me see that 
draft. 


Draft is handed to witness. 


A. We first commenced a suit on a claim for goods sold and deliv- 
ered in behalf of Meade and Townsend against George J. Robinson, 
Calvin Haines, and Philip Ranney and D. D. Oliver, on the 25th of 
January, 1869. We received a plea in abatement from Oliver, by 
Newberry and Pond, his counsel, on the 15th of March, and on in- 
vestigation we concluded we could not maintain the suit against 
these parties, and on June 5th discontinued it. On June 19th, 1869, 
we commenced ahother suit in the same county, by the same plain- 
tiffs, against D. D. Oliver and George J. Robinson; that suit was 
settled by the giving of this draft; the matter was sevtled up by the 
taking of this draft, which was afterwards paid. I know that from 
my letter, which states that the suit was wrongly commenced, and 
from the date of it. Dickinson and Dickinson commenced the last 
suit and discontinued the old one. 


Recross-examination: 


Q. Do you know how it happened that Robinson, Haines, and 
Ranney were paying the debts of Oliver & Robinson? 
A. I cannot tell you at this length of time. 


(Signature of the witness waived by consent.) 
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1321 Tuking of Testimony Continued before Herschel Whitaker May 
2nd, 1881, at 11 a. m. 


Present: Mr. Burton on behalf of complainant, and Mr. Duffield 
on behalf of defendant. 


ISADORE KAUFFMAN, produced, sworn, and examined on behalf of 
defendant, testifies as follows: ; 


Examined by Mr. DurFIELD: 


Q. What is your name, age, and residence ? 


A. I. Kauffman; Detroit. 
Q. What is your business ? 
A. Wholesale clothier. 
@. Did you know at one time a firm known‘as Oliver & Rebinson, 
doing business at Ossineke ? | 
A. Yes, sir. 
} (). Did you sell them some coods ¢ 
A. Yes; according to this book here. 
(. What date? 
A. It seems to me it says here the twenty-second. 
Mr. Burton: Did you keep the books yourself? 
A. No, sir. 
Mr. Durrietp: The 22nd of November ? 
A. Yes; the 22nd of November, 1567. 
(). Do you remember the amount? 
A. $2,298.42. 
@. Who kept those entries ? 
A. I don’t know; it is so longago I could not say. 
(). From your general recollection from the books, can you state the 
amount? 
A. No, sir. 
@. Do you know outside of this entry whether they owed you in 
the neighborhood of $2,000 or $2,200 ? 
A. Well, I know they owed me, certainly. 
1322 Q. Who did you employ, if any one, to settle that ? 
A. Mr. Dickinson. 
Q. J. G. Dickinson, the lawyer here in Detroit? 
A. Yes, sir. . 
Q. It was paid finally ? : 
A. I don’t know how. it was paid; I got some money; I don’t 
know; I might have got it all; I don’t remember anything about it 
distinetly. 
@. Whatever you got you got through Dickinson ? 


A. Ye@, sf. 


Cross-examination. 


Examined by Mr. Burton: 


Q. You got no pay before it was put into Dickinson’s hands at 
all ? 
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A. I don’t know, it is so long—fifteen years ago. All I can tell 
from the books, 
@. Do you know if they owed you anything or not? 
A. If who owed any thing? ? : 
(). Mr. Oliver. 
A. Yes, sir. 
@. Was it Oliver & Robinson or Cunningham, Robinson, Haines 
Ww Co. 7 
A. No, the charge here is Oliver and Robinson. 
@. Do you case. selon that charge is right, or whether it was 
ith Cunningham, Robinson, Haines & Co? 
A. I don’t think it was to thei. 
@. You didn’t sell the goods then? 
A. | don’t remember. 
@. You don’t know what time it was, except by the time on the 
book? 


PN 


‘A. No, sir. | | 
1325 On May 6th, 1881, at 3 o’clock p. m., a further hearing in 
this cause was had, Charles F. Burton appearing on behalf of 
‘complainant and Mr. Sweetzer appearing on behalf of defendant. 
WiLL1AM WALSH sworn on behalf of defendant. 
Examined by Mr. SWEETZER: 

Q. State your name, age, and residence. 

A. My residence has been in Michigan for the last eight or nine 
years. 

(. You are a lumberman ? 

A. Iam a timber inspector, a quarter-timber inspector, and have 
been lumbering for’ Fowler & Co., Merick & Co., and E. J. Lyon & 
Co. : 

Q. How long have you been such licensed inspector ? 

A. For 22 or 23 years. 

Q. How long have you measured for E. M. Fowler & Co. ? 

A. It is about nine years since I commenced doing business for 
the firm first. 

Q. What have you measured, long or square timber ? 

A. Square timber. 

). Have you measured timber coming off from what is known as 
“the Oliver lands?” | 

A. I have measured all the square timber that has been made on 
those lands by E. M. Fowler & Co. 

Q. Have you rendered an account to them of the amount of tim- 
ber inspected by you at stated times ? 


Objected to as incompetent and immaterial. 


A. Yes; I have rendered them an account of the oe that 
has been cut. I have had charge of the manufacture of it as well 
as the measurement, and I have given an account of a at the 
same time. 

Q. State, if you please, the time you first began to measure tim- 
ber from those lands. 


. 
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1324 A. I think it was in 1875 I cut the first timber that was 
cut on those lands after they had bought them from the 

parties. J put in the first camp; I think it was in 1875 or ’76, the 
first year we cut timber there. 

@. You mean bought from Hunt and Cunningham ; they were 
purchased from them ? 

A. Yes, sir. 

Q. State the general quality of the timber coming from those 
lands ? | 

Objected to as- immaterial. 


A. The general quality of it was much coarse timber. 

QQ. Speaking of square timber, are you? 

A. Square timber; all the timber that grew on the land, with a 
sight exception, wasa common average. © ‘The timber would — from 
common to fine; some of it to eight per cent. uppers. 

@. Taking the square timber together, how would that average? 

A. The square timber was not any better quality than that which 
was cut into round timber; only larger trees than some that was cut 
into round timber; less waste on it cutting it into square timber 
than there would be in cutting it into round ‘timber. 

@. What percentage of uppers was there in the square timber? 

A. That that was cut into square timber would not run over 8 
per cent. 

@. Did that run better than the round ? 

A. Better than a good deal of the timber left standing. There 
was a good deal left standing that was too coarse for square timber. 

@. Taking as a whole, would the square timber run better than 
the round ? 

Objected to as leading. 


A. Yes; I think it would run rather—well, I don’t know on the 

whole that it would run any better, because a great deal of that 

square timber was very coarse, knotty timber that would not 

1325 cut better than common timber; if sent to the mill would 
eut nothing better than common lumber. 

(. It is stated by other witnesses that there was a large quantity 
of waste timber left upon the lands in question; how is that? 

A. There has been a good deal of butting off of trees on account 
of shakes, gum-seams. All tiie timber on that land is more or 
less shaky at the butt, and has been worked off to make it sound, as 
it was of no use manufacturing those butts into timber, nor manu- 
factured or hauled, as it would be cut off eventually, as it would 
only make culled lumber. 

(). Now, speaking of those butts, were they of sufficient value to 


‘pay for the hauling or cutting into boards? 
Objected to as leading. 


A. There was some of them which they went through and se- 
lected and hauled the best to the mill at Ossineke and had them 
sawed. Those that were not of value they left on the ground as too 
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would depreciate at least twenty-five per cent. in value, I should 
think. Probably in one year the worms would not get into them 
very much, but the second year they would be classed as not worth 
hauling. 

Q. After the mill was burned what would you consider a fair 
rental value of the buildings and property at Ossineke ? 

A. Well, were those the buildings that were occupied by KE. M. 
Fowler & Co.? | 

@. Yes; all the buildings that were there. 

A. Well, those buildings that were occupied by those residents of 
Ossineke, did they belong to it, too? 

Q. Yes; take all of that except the Robinson house. 

A. Sanborn’s building, where they kept the boarding-house, and 
the barn and the two warehouses? | 

2 ie eee 

A. Those built on the opposite side of the street from Sanborn ? 

. Yes. i 

A. Oh, I suppose that the whole thing, the rental value of it, 
would not be worth over two hundred dollars. Those buildings 
were nearly of such shape when Fowler went there that they had to 
put men to work on them and fix them up, to keep them from fall- 
ing down, before they could use them for storehouses or a barn; 
three of them sure. 
133 Cross-examination. 

Examined by Mr. Burton: 

Q. How much timber would the largest trees that you cut into 
square timber run ? 

A. The largest trees? Well now, I suppose there was some trees 
there that was cut into square timber that I suppose run two or 
three thousand feet board measure, and many others that didn’t run 
over five hundred feet. 

(). Yes; there was a good many small trees? 

A. Yes, sir. 

@. Was a good proportion of this timber that you cut, or that 
you measured, large timber ? 

A. Yes; a good deal of it large timber. 

Q. A large proportion of that would run over a thousand feet to 
the tree? 

A. Yes, a good many. Our object was to get it large, though not 
clear; to get it large. 

Q. A good portion ran over two thousand, I suppose ? 

A. Oh, it would average all around, I suppose, a thousand. 

Q. In measuring this square timber, how do you measure? Sup- 
pose you were measuring a log for square timber? 

A. Well, in measuring for square timber, you measure it only 
after it is hewed square. 

q. You measure it after it is squared ? 

A. Yes, sir. The tree I felled and squared up and measured after- 
wards, cubic measure. 

@. Then you only measure on the small end? 
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A. You measure it in the centre. Ifa tree is sixty feet 
331 long, you measure in the centre. There is usually a taper of 
two or three inches from the top to the butt. 

Q. How do you measure; by calipers? 

A. Measure with calipers; you have a regular rule,and you meas- 
ure the sides and the top. 

Q. That is, after it is squared ? 

A. Yes, sir. 

Q. Do you square it in the woods? 

A. Yes, sir: before it is hauled—where it is felled. 

Q. If you are estimating the amount of timber in a round stick, 
how would you measure it; the tree as it is first fallen ? 

A. I have often been in the habit of estimating timber standing. 
[ would estimate that a tree that would. cut about 1,200 feet, board 
measure, would make about 100 feet, cubic. | 

Q. That would be about exactly the same ? 

A. Yes, sir. 

Q. In cutting a round stick into square timber, is there not a good 
deal cut to waste that would not be cut to waste if the tree was cut 
into lumber? 

A. I consider that the slab that iscutoff from thetimberin the mill, 
and also the quarter of an inch of saw scart off of every inch in the logs, 
cuts off as much timber as it does to hew it. I consider that saw 
scarf and slabs uses up as much timber as it would by squaring it, 
and then when it is made diagonal or wany, where there is only 
such a slab taken off as would be taken off in the mill (as we have 
made a good deal there), that would overrun twenty per cent. what 
you would get by sawing it in the mill. I mean by sawing timber 
only a slab is taken off, just to show the heart on four sides. It is 

sent to market wany; that in measuring It Is strung with 
1352 a tape-line, giving the full contents of 1t without allow- 

ing thesaw scarf or any deductions, which would overrun the 
logs sent to the mill and cut into boards; it would overrun twenty 
per cent. 

(). How much is allowed for saw seart ? 

A. A quarter of an inch is allowed to every cut, or nearly a quar- 
ter of an inch on every inch. 

Q. That is the general rule, isn’t it, to allow a quarter of a inch 
to saws cart? | 

A. That is it, generally. 

Q. Now, this timber that you saw them pick out from the down 
logs, that was timber that Merrick, Fowler & Lyon (or Mr. Smith) 
attempted to save from what persons had cut down before? 

A. Those logs? 

Q. You say they cut off some butts and attempted to save them? 
A. Well, they have, and the tiinber-makers themselves, in many 
cases, where there would be defective butts, used to carry saws with 
them into the woods, and they would sell off what they would expect 
would make the balance of the tree sound and leave what they sup- 
posed would suit for a log. A good many of those have been re- 
jected by Smith. 
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Q. He would leave the oe ? 

A. Some of the logs he would haul, others he would reject as be- 
ing too defective to take to the mill—not worth anything for mer- 
chantable lumber—where there was a hollow in the log, no matter 
if it was only eight or ten feet long. If it was sound around it he 
would take them to the mill; but where they were ring-shaky he 

would not haul them. 
1333 = Q. Do you know of any trees left where there were logs 
in the top; any waste by not cutting up into the top as far as 


they might? 
A. I have seen where it was pomiblo~that they might in some 


case get a coarse log out of the tree. 


. That would not be’ shaky? 
A. No; but it would be knott-, poor lumber, and it was generally 
conceded that where they run too far into the top they did not gain 
anything for that in the measurement of the tree; that the further 
you ran into the top you would have to reduce the body of the tree 
more to make it correspond with the top, the more you lose in the 
meas surement of the tree; there was nothing gained by trying to 
take sn much out of the rough of the top of the tree. 

Q. Is notthe ordinary way of determining timber tre spass to lands to 
vo in and measure the stumps and the distance from the tops to 


the stump, and so forth ? 


Objected to as incompetent and immaterial. 
many times it is done by counting 


A. There are different ways; 
them about so many feet 


the number of stumps cut and averaging 
to the tree, which is the usual way trespasses are computed. 

Q. Do you live up in that neighborhood? 

A. Well, I have been living up there. 

. Do you know the parties that were on there measuring 


fall and winter ? 
A. I have seen some of them when d was up there last year. 


@. Mr. Dyer was one them ? 
A. I don’t know him: what did vou call him, Dyer ? 


last 


(). Dyer. : 
1334 A. | know him; I have seen him up there. 
Q. Was he a good, competent man in business of that 
kind? 


A. Well, Mr. Dyer had the reputation of being:a very good man 
to estimate standing timber; go into the woods where timber was 
standing he was a good fair estimator; has been known as such in 
that country during the time I have been up there. 

Q. Do you know the names of any of the other men engaged in 
estimating the timber up there? 

A. I knew Mr. White. 


Q. Is Mr. White a competent man? Answer that question. 


A. Well, I have not heard as much of Mr. White as I did of the 
I would suppose, without knowing positively about 
if I was 


other man; 
that, that the other man was a good deal more competent ; 


going to employ either I would take theother man in preference to 
White. 
(). Do you know how long they were at work there? 
A. I do not; I was loggin ry and looking after some timber and 


—= 
‘ 


they were in there; I remember meeting White on the boat between 
Alpena and Ossineke; he told me he had been in there. 
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Mr. SWEETZER: I object to the statements of the witness as to his 
+. opinion of these men as Inspectors and estimators. 


Q. Do you think sixty days’ time would be sufficient for six par- 
ties.to measure any portion of that tract of land, about 15,000 acres ; 
that would be equivalent to about one vear’s time for one man; do 
you think one man could count quite a large proportion of the 
stumps on 15,000 acres in a year’s time ? 

A. Yes, sir; a man would count a good many stumps in a year’s 

time, undoubtedly : but I don’t think that a man can go on 
1555 there and spend a year’s time and arrive at anything like a 
proper measurement of the timber cut on those lands, 

(. Do you think it would take more time? 

A. I don’t think he could do it at all and do it correctly. 


Redirect examination: 


Q@. In regard to what Mr. Burton asked you about picking up the 
timber, were the butts worth anything; considered of sufficient 
value to draw; the butts of the round and square timber that was 
there? 

A. Yes, sir; they hauled those to the mills and had them sawed 
into lumber; they cut some timber into logs that were not good for 
anything, round or square; those that were sent were considered 
worth more than the butt logs; where, if 1t was free from .shake, it 
would cut into uppers and make good lumber, far better than the 
veneral run of timber in that tract of land would make. 

@. You have reference to tops, as well as to butts, have you, in 
vetting everything that was of any value? 

A. Well, they have got top logs also, and taken them out for 
shingle timber. 

How many winters were you on those lands, beginning in 


.. «i ™ 


. 


Objected to as immaterial. 


A. Four winters; at four different camps cutting out square tim- 
ber. 
(). Following, consecutively, the year 1875? 
A. Yes,sir ; four winters in succession ; at four different camps cut- 
ting square timber. 
. If there had been any timber cut and wasted you would have 
known it, would you, during that time ? 
13836 A. There was a good deal of timber fell, with the expecta- 
tion of its being sound, which was left ; proved to be de- 
fective timber; there was some lots there where it was very defective, 
and it was not considered worth while hauling. 
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Q. Can you answer my question now—if there had been any 
wasted you would have own it, would you not? 

A. I think soa. 

vecross-examination : 
How did your firm cut down their trees; how was the timber 

He Fae was cut? 3 

A. Some of it was cut with an ax and some with a saw. 
Most of it with a saw, was it not? 

A. Most with a saw; may be more with a sawthan what was chop- 
ped with an ax. 

The notes are signed by the witness. 


1337 Testimony taken May 7th, 1881, at the office of Herschel 
Whitaker, a notary public. 
At this hearing Mr. Charles F. Burton appeared on behalf of the 
complainant, and Mr. Henry M. Duffield, on behalf of the defend- 
ants. 


REUBEN E. GALLUP, a witness produced and sworn on behalf of 
the complainant, testified as follows: 

Examined by Mr. Burton: 

Q. State your name, age, and residence? 
A. My name is Reuben E. Gallopp; I live in the township of 
Summitt, Jackson county, State of Michigan. 

Q. What is your age? 

A. 36. 

@. Where were you in 1867 and 1868? 

A. I was at Ossineke, in Alpena county, Michigan. 

Q. What were you doing there? | 

A. I was engaged as book-kee per. 

Q. For whom ? 

A. lirst for David D. Oliver, then for Oliver and Robinson. 

2. You left there in the fall of 1868 ? 

A: I left there in October, 1868. 

Q. During the fall of 1867, at the time George J. Robinson came 
in, did you assist in taking the inventory which was made ? 

A. I did. 

Q. Do you know how many goods there were in the store in 1868, 
as compared with the quantity that were there at .the time the in- 
ventory was made in L867, whether there were more or less ? 


Objected to as incompetent. 


A. There were more: there had been an addition onto one side of 


the store. 
@. What in your examination was the value of the voods i in the 
store at the time Mr. ( ‘unningham was there in 1868? 
A. Well, there were mure goods; in 1867 there were about 
338 $8,000, and I think there were about one-third more, as near 
as I can esiimate it; 1t would be about $11,000 to $12,000. 
Q. Did you assist in taking all of the inventory in 1867? 
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A. Not all of it; no, sir; not all of the inventory was in the store: 


@. Do you know what was inventoried besides the store ? 

Objected to as incompetent. 

@. Do you know whether the boarding-house and fixtures were 
inventoried ? 

A. Yes; they were inventoried. 

Mr. Durrietp: If he didn’t assist in the inventory we object to 
any statement by the witness as to what was in the inventory. 

Wirness: The boarding-house was in the inventory; the board- 
ing-house and fixtures; I think that was the way it was taken, in- 
stead of going over the whole; it was estimated at so much. 

©. Do you remember about how much? 

A. If my memory serves me right it was $10,000. 


Objected to as incompetent. 


Q. Was it worth as much in 1863, when Cunningham was there, 
as it was when it was inventoried? | 

Mr. DurFIeLD: Is this the boarding-house and fixtures at that, 
$10,000 ? 

A. The boarding-house and fixtures, as near as I remember, was 
at that time $10,000. 

Mr. Burton: Were you the book-keeper of Oliver and Robinson? 

A. Yea ow. 
(). Is this book the journal that you kept, which is marked 59 in 

the testimony taken before the commissioner ? 


1539 (Hands book to witness.) 


A. This is my writing, sir. | 
@. Do you find on that journal entries to the account called 
“George J. Robinson’s financial account;” do you find entries of 
that kind? 
A. Yes, sir; I have checked them off. 


Q. Mr. Durrietp: Did he identify the Oliver and Robinson 
journal ? , 

A. Yes, sir. That is the Oliver and Robinson journal. 

(. Are you able to state from that book what was the state of that 
financial account at the time Cunningham was there down to the 
ord or 10th of September, 1868 ? 


Objected to as irrelevant and not connected with this issue. 

A. I found by checking from this that there was a balance of 
$12. 584.74. 

(. On which side? 

A. It is against George J. Robinson; on the debit side of his 
account. 

Q. Will you state what it was went into it? 
1340 Objected to unless the items of the account are produced 
from the books, for the reason that it 1s Incompetent. 
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A. Well, sir, it is an account that I opened on the request of Geo. 
J. Robinson. He was debited for the collections that he made on 
that account and credited with the disbursements, and the difference 
between the debits and credits of that account lay in his hands or at 
his control. I know not where they were: 

Q. That was cash that belonged to the firm ? 

A. Cash, or whatever the effects might be—cash or otherwise. 

@. Will youstate whereabouts in the journal the firstentry is found ? 
(The witness refers to the journal.) 

A. Page 65. | | 

q. What is it? 

A. “Geo. J. Robinson’s financial account;” debited, $2,000; bills 
payable, $579.02; credit by Capt. Bates, $2,579.02; the date is the 
fourth of June, 1868. | 

Q. That is a credit to Capt. Bates, is it not? 

A. No; it would be a credit by Capt. Bates. It 1s Geo. J. Robin- 
son’s account, debtor to Capt. A. Bates. 


Mr. Durrietp:: Credit by Capt. Bates ? % 
A. No, sir; there were two items, debits; one debit was Geo. J. 
Robinson’s financial account, the other was bills payable. 
Q. What is the debit to Geo. J. Robinson’s financial account ? 
A. $2,000. 
Q. And the credit to his financial account is by Carpenter; how 
much ? | | : 
O41 A. The credit would be the same amount as the debit ? pte 
 Q. The entry balances itself, does it? 
A. No, sir; you understand we have two entries here. 
Q. Never mind, I will get what I want. Now, where is this credit? 
A. No, sir; that is his debit. Mere is the credit here, composed 
of the two, and that is what makes the credit. He was credited by 
Capt. A. Bates for $2,000, and bills payable was credited $579.02. 
. Then he is charged with $2,000 ? 
A. Yes, sir. 
(. And there is no credit entry ? 
A. There is no credit there in his account that date. 
Q. I thought you gave it as a credit entry ? 
A. No, sir; I have not given any eredit entry as yet. 
The examination of the witness was then suspended to allow Mr. 
Julian G. Dickinson to be examined. y 
S 
1342 JULIAN G. DicKINson, sworn on behalf of the defendant, n 
Examined by Mr. DuFFIELp: fe 
Q. What is your name, age, and occupation : 
A. Julian G. Dickinson; 37 years of age. 
Q. Attorney-at-law ? 
A. Attorney-at-law. he 
Q. Reside in Detroit? | sat 
A. Yes, sir. was 


Q. Do you know Isadore Kauffman ? 


——— 
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(. Did you, or the firm of which you were a member, have the 
collection of an account of his against Oliver & Robinson, some- 


where in the ’70’s? | 

A. Wehad some township orders that were placed in our hands 
for collection; township of Ossineke. In 1871, some orders were 
placed in our hands by Mr. Kauffman, called “ township orders.” | 
don’t recall what they were given for, but some township orders 
which had been turned out by-—— 

Mr. Burton: Wait a moment; that is all hearsay. 

Mr. DuFFIELD: No; he knows it. 

The Witness: Well, they were turned out; I know that to be a 
fact from statements made to me by Mr. Robinson himself. 

Mr. Burton: We don’t take Mr. Robinson’s statements in this 
Case. 

The Wirness: And by Mr. Kauffman himself. 

Mr. Burton: We object to any statements of Mr. Robinson, who 
is one of the defendants here, as in anyway binding the com- 
plainant. 

Mr. Durrretp: Was not the money collected on those orders cred- 
ited on the note of Oliver & Robinson’s which Kauffman had ? 
1545 A. They were. 

(). Now go on. 

A. We sued the orders and got a judgment against the township 
of Ossineke, and afterwards, about the 4th of Nov., Mr. Robinson 
came to our office and gave us $776.74; that is, in a draft upon Cun- 
ningham, Haines and Robinson, I think it was. 

Objected to. 

The Witness: I will have to look at my letter-book to see. 

The witness then refers to a letter-book which he has in his pos- 
session, and reads as follows: 

“Draft on Cunningham, Haines & Co., of Buffalo, N. Y.” Cun- 
ningbam, Haines & Co. It was their draft. 

Mr. Durriretp: They accepted it? 

A. Yes, sir. 

Q. Did you subsequently collect another installment on the ac- 
count ? 

A. At that time Mr. Robinson informed me that Mr. Kauffman 
held a note of theirs, Oliver & Robinson, I think it was; anyway 
held a note; I have forgotten the amount, upon which there had 
been two payments. 

Mr. Burton: This is not within your personal knowledge? 


A. Yes, sir; what Mr. Robinson told me. I told you what oc- 
curred. He wanted to settle the balance of the note, and I advised 
Mr. Kauffman of it, and afterwards he gave me a draft of some 
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character for $306, I think it was 
lection; that it was a draft of like character as the former to settle 
the balance of the note. 

Q. What was the amount of the first draft—$776.74 ? 

A. I think so. That is my recollection of it, based upon 
1344 the correspondence I had about it with regard to the fact. 
Q. Is that all you know about it? 

A. That is all I know about it; that is all we had to do with that 
note. : 

@. You don’t know whether the other payments were made, do 
you ? 

A. I don’t recollect; I very likely knew at the time, and very 
likely figured it up and arranged the balance; what the payments 
were I don’t recollect. 

Q. Did you know of any other payments ? 

A. No, sir. 

Cross-examination : 

Mr. Burton: What was the amount of the Judgment which you 
obtained against the township of Ossineke? 

A. I think that was the same amount as the draft. 

Q. What became of the judgment ? 

A. That we assigned to Mr. Robinson; that is, let me see, I will 
tell vou, (refers to letter book); we made a transfer to Cunningham, 
Robinson, Haines & Co. of the judgment; that was for the purpose 
of enabling Robinson to collect the judgment of the township, or to 
use it in settlement with the township. 

©. Robinson was to use that in the settlement of taxes? 

A. I suppose so; I don’t know whether that was it or not ; Robin- 
son was the supervisor up there; had the run of things pretty well. 

@. When was this ? 

A. That was in November, 1871. 

Q. Do you know how old those township orders were ? 

A. I have no positive recollection as to that; they were not very 

old. 
1545 Mr. Durrietp: They were not stale ? 
A. They were not stale ;.no, they were not over two or three 
years old. : 

By agreement between the respective parties of the above-entitled 
cause, the signature of this witness to his deposition was waived. 
1546 Direct examination of Reuben E. Gallup continued : 

Mr. Burton. Do you know anything about Geo. Robinson having 
any township orders ? 


A. Yes, sir; f do. 


©. Were they township orders belonging to the firm of Oliver and 
Robinson ? 

Objected to. 

A. No,sir; I think not. I think they were highway orders that 
belonged to D. D. Oliver. : 
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Q. Do you know what became of them ? 
A. If you will allow me to look at that book a few moments. 


(A long slim book is handed to the witness, which Mr. Burton 
says is a trial ledger, drawn off from the journal from which the 
witness has already testified.) 


A. Well, I will explain to you as near as I can remember about 
this thing. There was a bridge built across Devil river at Ossineke. 
[ took the job to build it for a thousand dollars myself. I turned 
the job over to Mr. Oliver, and the orders were drawn in favor of Mr. 
Oliver. ‘This was before ever Robinson came there, if I remember 
right, that the bridge was built and the orders given. The orders 
belonged to Mr. Oliver, but now what disposition was made of those 
orders after the copartnership I am not certain about. I[ can’t state 
positively whether Mr. Oliver was credited with them or iiot, but | 
rather think he was credited with those orders, and Geo. .J. Robinson 
took them. If they were they consequently at that time belonged 

to the firm of Oliver & Robinson. 
1347 Mr. Durrieip: Is that the way you reason about that—if 
Geo. J. Robinson took them, they belonged to him individu- 
ally ? 

A. Not individually. The firm took them, but they were under 
the control of Mr. Robinson, and he took them. I don’t know what 
he did with them. 

Mr. Burron: You don’t know what Geo. J. Robinson did with 
them? a 

A. No, sir; I did not know what he did with them. I did not 
know what became of them until to-day. 

Mr. Durrienp: These were highway orders? 

A. Yes, sir; township highway orders. They were drawn from 
the highway fund. 

(. When was this? 

A. It must have been in 1867. 

(. The orders were issued that year, I suppose ? 

A. Yes, sir; they were issued in 1867. 

Mr. Burton: Now, we will go back to the books. Will you look 
ou page 65? [Is there another item ? 

A. There is a credit of $2354.92 to Geo. J. Robinson’s financial ac- 
count. : 

Mr. Durrie.p: Is that the same page? 

A. 60. 

Mr. Burton: Charged to bills payable satan 

A. Charged to bills payable. | 

Mr. DurriEtp: It is a credit, is it? 

A. Yes, sir. | 

Mr. Burron: Now, will you look through that page and see if 
there is anything more? : 

A. Nothing more on that page. 
1348 Q. Page 66; is there anything ? 
A. Yes, sir; June 6th. 
(). What is it? 
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A. Geo. J. Robinson’s financial account is credited by merchandise. 
Q. How much? 


Be A. $5,244.17 credit. 
| Q. Any charge? | ' 
| A. There is a dehit of $17,882.19. 


@. Anything further on that page? 

A. Nothing, sir. 

Q. Will you look on page 68; by the way, have you checked these 
entries in this ledger made under the head of “ Geo. J. Robinson’s 
financial account,” to know whether they are correct or not? 

A. Yes, sir; I have checked them all through. 

@. Do you know whether there are any entries in there that are 
| not on this account? 7 , 
| A. There may be some after the 3rd of Sept. 

(). | mean previous to the 5rd of Sept. ¢ 
\. Nothing, that I know of. 


Q. Will you look on page 68? ~ 
A. Geo. J. Robinson’s financial account is credited by Geo. J. Rob- . 


- 


inson $3,000 on the 16th of June. 


es 


Q. What does that mean; what isthe meaning of that entry; that 


he had drawn so much money ? 
Mr. Durrietp: Why, it exvlains itself. 


A. He must have drawn out that. 3 
Q. Will vou look at the next entry, on page 76? 
A. Geo. J. Robinson’s account is debited to “ mill earnings and ~ 
expenses, $2537.96.” i 
(). The next entry, on page 77? 
A. Geo. J. Robinson’s financial account is debited to sun- 
1349 dries, $3,601.88. 
. Any credits. 
A. Yes, sir; Geo.J. Robinson’s financial account is credited by H. 
M. Robinson disbursement account, $6,100. 
(). Any further? | 7 
A. Geo. J. Robinson’s financial account is further credited by ex- 
pense, $200.98 ; a further credit by merchandise, $39.97. 


Mr. Durrieip: It is hardly necessary for us to take time to read vt 
each item. | | 

Mr. Burton: Take the book and read it off to the stenographer. in. 

A. I have looked this list over and checked it off, and it is correct. as 

Mr. Durrietp: Let Whitaker make a copy of it. in 

©. List found on what page ? 

). List pay Se 


A. Found on page 138 of this book. (Referring to trial ledger, 
which has already been testified to by the witness.) 
Mr. Durrietp: I shall not object to a copy of that list being 
attached to his deposition. the 
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Q. That carries it down to what date? 
A. That carries 1t down to the LOth of September ; the date of the 


last entry on that account of 
vas that ? 
One hundred dollars credit. 


(). 
A. 
(). 
A. 
(). 
A. 


next 


(). 


one 1s $13.15: 
All the same date 


How much 


Is that on page 130? 


()n page L500. 


* sii ti | 
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Auecust 14th, 1868. 


a, 


1009 


234 92 
0,244 17 
3,000 00 
6,100 00 

200 O8 

ol 37 
1,908 17 
1,037 00 

355 00 

127 3d 

700 

20 OO 
1,446 92 
40 OO 
37 34 


Are there‘several entries on that page of the same date ? 


Yes, sir; there is another one, $3.50, just above $21.45 ; 
the next $37.54. 
s 


A. Yes, sir. 


Q. What is the amount there ? 


A. $1,446.00. 


What date is that ? 
That is on the 14th of August. 


All entries on that page are on the 
on the 14th—not all of them—that is all 
J. Robinson’s account, though, on that page. 


Yes, sir: 


14th ? 


the 


there 1s to 


The credit to A. Bates, on page 130, is also on the 14th ? 


That is $5,097.00. 


Thatis also August 14th ? 


Yes, sir: 


that is also the 14th. 


Will you state on what page the 5d of September comes? 
It comes on page 145. 
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Q. The pages before that, then, are previous to that date? 
7 A ; Yes. S] Pie | 


(. Do you also find on that book an account called “ H. M. Rob- 
inson’s disbursement account”? | | 

A. | do. 

(. The first entry is page 77, I guess ? 

A. Yes, sir. 

@. Do you know what that was; what his disbursement account 
was ? 

Mr. Durrietp: What is the date? 

A. July 7th. 

Q. 1868? 

A. 1868. 

The Wirness: Mr. Robinson (H. M.) had received from me money 
and paid some debts, and he claimed he had let the firm have some 
money in order to let them know 


Objected to. 
Q. The question is, whether vou know what that entry is, not any 
question as to the course of dealing. 


Mr. Burton: No; I ask you what the disbursement account was. 
l can explain that without any trouble. The disbursement 
1352 account was opened with H.’M. Robinson. 


Q. Mr. Durrietp: You didn’t ask him anything about this 
entry ¢ 


Mr. Burton: I shall, in a minute. 


The Witness: To show how much he had received of the firm’s 
money and property, and what he had disbursed. 

@. Do you know what this $6,100 charge against him was? 

A. | can’t say, but it was a statement Geo. J. Robinson gave me 
in his statement of account with reference to his financial account. 

(). With reference to the financial account and the disbursement 
account, did you have any personal knowledge of what was done 
with the moneys? 

A. No, sir; I did not. | 

. The entries on the books were made according to orders? 

A. Yes, sir; Mr. Geo. J. Robinson made all these transactions 
alone. 

Q. Page 129, the entry charges H. M. Robinson’s disbursement 
account $700 ? 

A. H. M. Robinson’s disbursement account is debited $700 on 
page 129, August 14th. 

(). Have you checked over these items on this ledger under the 
name of H. M. Robinson’s account to know whether they are cor- 
rect ¢ ae 
A. I looked those items up myself. 

). They are correct, are they 4 
A. They are, sir. 
(). There is one more charge there, is there? 
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A. One more charge of $65. 

QQ. How many credits? Give the amount and page. 

A. 29.15, page 144; $50 on page 144, and $184.86 on page 144. 

Q. That contains all the entries, does it, prior |to] the 8d of Sep- 
tember, 1868 ? 7 

A. Yes, sir. 
@. Do you know what that $6,000 was paid to him for? 
A. No, sir. 

). Whether it went to pay off their mortgage or not? 

A. I can’t state as to that. | 

The cross-examination of the witness is reserved until an oppor- 
tunity can be had by the defendant to examine the testimony of 
Geo. J. Robinson, recently taken at Alpena in this cause. 

1354 Davip D. OLIVER, complainant, recalled in his own behalt. 
Mxamined by Mr. Burton: | 

@. Do you know the land and property at Ossineke known as the 
“ Devil river property” ? 

A. I do. 

@. Do you know the land on which vou and Oliver and Robinson 
lumbered before turned the property over to Cunningham ; do you 
know which land it was? 

A. Yes, sir; I do. | 
@. Do you know the lands that you had measurements of timber 
taken on last summer, up there’? 

A Ido. | 

(). Did you have measurements of the timber taken uw 
lands upon which you had lumber * 

A. I did. 

@. Will you state what sections were measured upon which you 
had previously lumbered ?” 


) 


Objected to as not rebutting testimony. It should have been put 
In in chief. 

A. We measured some on sections 26, 27, and 15, and a ver 
on 22. On sections 17, 20,and 21, where was a few—a small ] 
tion—of the.timber cut on those lands,and Mr. Crowell, who meas- 
ured the timber, measured all the old stumps by themselves, an 
brought it into his account. 

@. Deducted.it ? 

A. And probably one-third, or one half of that measurement was 
timber that was cut prior to the third of September, 1868. 

@. One-third or one half of what you mean ? 

A. One-third or one half of the measurement that hi 
in as “old stumps.” 

(). Now, were there any instructions given to these men 
who measured the stumps as to the measuring of the old stumps, 
or distinguishing between the old cutting and the new cutting? 

A. The measurers were instructed to measure no stumps on secs. 
26, 27, 15, and 22, only those that had been sawed down. 


ee 
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Did you ever saw down any, or did Oliver and Robinson ever 
saw down any, timber? 
A. Not any. 
Q. Do you know whether the men who measured the stumps car- 


ried out those instructions or not? 


Mr. Durrreup: “ No stu imps were measured that had been sawed 
down ;” what do you mean by that; that they were to measure the 
stumps that had been sawed down, and no other ? 

A. And no others on sections 26, part of 27, 22, and 15. 

They were instructed to measure only those that had been 
sawed down ? 
Those that had been. sawed down. 

@. Do you know how they followed their instructions? 

Mr. Durrigeitp: I object. Were you with them? 

A. I was the most of the time. 

Mr. Burton: Do you know how they followed their instructions— 
whether they obeyed? 

A. I think they did. 

Q. So far as you saw? 

A. Yes, sir; so far as I saw, they obeyed the instructions. 

@. Do you know where Cunningham, Robinson, & Haines & Co. 
lumbered in 1868 and 1869? | 

A. They lumbered, I think, on 8, 9, and 10, and some on 
1856 4 and 5, 1n town 28, north of range od, cast. 
All those sections in the same town ¢ 

A. They perhaps didn’t FO over the sections, but they lumbered 
generally in that vicinity on those sections. 

@. They didn’t lumber in 29,8? | 

A. I think not. | 

@. Do you know where they lumbered in 1869 and ’70? 


A. think they had a camp in the vicinity of 8,9, and 17, and. 


one 1n 85—35 or 36. 

(). In what town.? 

A. In town. 29, 8. 

@. Do you know where they cut in 1870 and ’71? 

A. I think I answered that; they had one camp in the vicinity 
of 8, 9, and 17, and one in 35 and 36. 

@. Was that in 1869 and ’70? 


| Mr. DuFFIELD: He says it was; he thinks that was in 1870 and 
ei 7 
A. 1870 and “71. In 1871 they lumbered. on 8, 9, 17, 35, and 36, 
and I think they had a camp-run, one of the old camps in 28. 

Q. Is there any difference between the quantity, kind, and qual- 
ity of timber standing on different sections of |: ind. 

A. They vary very much. 

Q. How much; I mean, will you just illustrate that in some way ? 

A. I think on sec. 26 the timber would average, cut it clean, about 
600 feet to a tree; 1t was about one-third Norway and would cut 
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about five million. On section 27; next to it, it would cut about 
two million and a half and would run about two-eighths. 


Mr. Durrietp: Two-eighths what? 

A. Norway, and the trees would AVCrAge about eleven hun- 
1357 dred feet to the tree. 

Mr: Burron: Larger trees ? 

A. Yes, sir. You find a difference on different sides of a river 
frequently. Sometimes on one side of a stream the timber is rotten 
and on the other side sound. 

Q. Did you examine this land pretty thoroughly this summer ? 

A. T did. 

(. Did you examine the timber that was left there—the down 
timber ? 


Mr. Durrretp: This is all objected to as not rebutting testimony. 
[t should have been put in before, when Mr. Oliver was examined. 


The Witness: Well, there was an agreement as to that. 


Mr. Durrietp: I never went back on an agreement. I will take 
the objection now and see what the agreement was afterwards. 

(Question read.) 

A. I did. 

@. With a view to finding out whether it had been cut wastefully, 
extravagantly, or economically or not? 

A. I did. 

(). What Was the condition of the land ciS it is now—the econdi- 
tion of the timber remaining down ? 

A. There are large portions of good, merchantable logs—were 
good, merchantable logs at the time they were cut—lying on the 
ground; from five per cent. to one-third. 

(. Was that waste occasioned by leaving parts of trees, not cutting 
up into the tops far enough, or how was it occasioned ? . 

A. By leaving SOLMe whole trees and parts of Lrees, butts and LOpSs. 

Q. Do you know whether or not the parties you had measuring 
the stumps left any that they did not measure on the ground that 
they went over? | 

| A. They did. 

1358 Q. How do you know that? 
A. I very often found in traveling over the ground stumps 
that they left that were not marked. 

Q. Did you measure any of those that had been left? 

A. I did. | 

Q. To what extent; keep any memorandum of it? 

A. In two instances I think I did. 

©. How much was it; have you got it here? 

A. Yes, sir. (Producing a memorandum book.) This seemed to 


be a clump of trees that was overlooked by the measurers. “In 
town. 28 N. of R. 8 E., see. 8, one tree, 36 inches stump, 50 feet long, 
36 inches at the top, all left: one tree, oS inches stump, 56 feet long, 
24 feet board stock left on ground and balance of tree left. 
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Q. Balance of tree left? 
A. No; balance of tree taken. 
Q. The board stock left? 


A. No; the whole tree was left, and this is a fair specimen of 


what was left of the timber on sections 8, 9, and part of 10. 

(. What was the condition of those trees that were left; were 
they good, merchantable timber or not? 

A. They were all, excepting the fifteen feet, and that had a large 
hollow in it; would have made some good boards. 

@. Was it worth carrying off; was it worth taking? 

A. It was. 

@. Did any of your measurers meusure any of this timber that 
you know of that they did not report in the testimony taken at 
Alpena ? 

A. Taylor overlooked section 6, 25, 9. 

@. Do you know how much was on there, about ? 
1359 A. I think there was in the neighborhood of five hundred 
thousand. 
J. Was there any land that the measurers didn’t go over ?. 
A. Yes, sir. 
). What portion ? 
A. Section 22 was only a little measured, and in the section there 
was only a little measured, only what Mr. Spratt measured. 
). And how was it about where Mr. Alger was cutting ? 
A. The timber that Mr. Alger cut was not measured. 
). They did’t take that into account at all? 
A. No; nor did they take into account the 900,000 that Sanborn 


@. How did they distinguish that ? 

A. Sanborn cut his timber down with an ax, and the timber that 
was measured in the vicinity was sawed logs. 
 Q. Now, in regard to the claim against the firm of Oliver and 
Robinson, of Waters & Crain, of Lockport; was that paid by yod ” 

A. It was. | 

(. Have you got a receipt for 1t? 

A. IL have. (Produces a receipt.) 

The receipt is oftered in evidence and marked exhibit 25, W hit- 
aker. : | 

Objected to for the reason that 1t is a receipt for Mr. Oliver, and 
not a receipt for Oliver & Robinson. 

@. You heard Mr. Crain’s testimony as it was given at Buffalo ? 

A. I did. | 

The following is a copy of Exhibit 28: 

BUFFALO, Feb. 10, 1LSOS. 

Re’d of Mr. Oliver four hundred dollars to apply on ace’t of Crain 

& Watters. 


(S’e’d) J. D. CRAINE. 
1360 Q. Was this receipt for money paid to him for the har- 


nesses which he then testified you got of him? 


‘ 
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A. It was. 

®. It has been testified here that John Brennan, a boiler-maker 
in this city, was paid some money by the firm of Cunningham, Rob- 
inson, Haines & Co. to apply on that indebtedness of Oliver & Rob- 
inson; what have you to say about any indebtedness from Oliver & 
Robinson to John Brennan? 
A. Oliver & Robinson never had any deal with John Brennan in 


anv way. 

Q. You had eleht boilers that were obtained here; do you know 
whether they were made by John Brennan or not? 

A. I don’t; that is, of my own knowledge. 

(). Those were all the boilers you had ? 

A. They were all the boilers I had. 

Q. From whom were they procured ? 

A. From Wayne & Robinson. 

Q. That is, Wayne and H. M. Robinson, the defendants, in this 
9 


i 
Se 


~~” 
Cast 

A. Yes, sir. 

(). Do you remember the amount of the contract for all the 
chinery furnished by Wayne; the contract price? 
A. I-madea copy of it sometime ago. 


A paper is handed to the witness, being a copy of the contract. 
copy of the contract is objected to. 


( This is a COpPy of the contract? 


Q. 
i OS, IE. 

). From that can you tell how much the entire contract price of 
the machinery you purchased from Wayne & Robinson amounted to? 


Objected to as incompetent, the contract itself being the best 
evidence. 
1361 - A. I can. 

Mr. Burton: I guess it is in evidence already, isn’t it ? 

Mr. Durrieip: I don’t know; you can get at [it] in that way. 
object to this way of getting at it. 

(. How much was the total price ? 

A. $15,786.00. 

(). Llow much of that Was paid tor at the time or before the boilers 
were received ? 

A. $4.000. 

Q. Leaving how much ? 

A. It would leave $11,756. 

(). How was the balance paid, Or secured to be paid ¢ 

A. Subsequently (7eo. J. Robinson paid $5,000, and a mMortgrage 
was given on the real estate for the balance. | 

(). Is that the mortgage that has been talked off so much as the 
“Wayne mortgage ?” : 

A. That is the mortgage known as the “Wayne mortgage.” 

(). Did that price include the boilers ? 

A. It did. 
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Q. Did that cover the price paid for the boilers ? 

A. It did. 

Q. Were there any further expenses in getting the boilers or ma- 
chinery to Alpena; freight bills, or anything of the kind? 

There was a freight bi ill. 

How much ? 

ri In the neighborhood of $300, I think. 

(A paper is handed to the witness.) 

Mr. Burton: That is it. 

(The witness examines the paper.) 

The Wirness: Freight bills, $285. 

1562 Q. A good deal has been said about the capacity of the 
Devil River to run logs. What is its capacity ? 

A. Its capacity to run logs in 1568 was about six million. 

(). Has anything been done to it, or neglected to be done to it, by 
which its capacity has been lessened since that time? 

Objected to as incompetent, immaterial and irrelevant. 

A. The constant running of logs enlarges the river, and conse- 
quently it takes more water to run the stream, and the capacity has 
been growing less. | 

(. What did it cost to run logs in 1868? 

A. It cost about fifty cents a-thousand. The company in the year 
1868 ran eight million,and two million logs were in the stream partly 
run, and the entire expense of running the logs was—(refers to mem- 
oranda)—cost of running logs $4,553.51. 

. Did vou hear the testimony given at Alpena relative to the 
chattel mortgage given to H. M. Robinson? 

A. I did. 

Q. What do you know about that chattel mortgage ? 

A. There was a chattel mortgage given to H. M. Robinson by 
Oliver & Robinson as a letter of credit and indemnity. They re- 
ceived two thousand dollars from H. M. Robinson, and that was all 
that was ever had on it. But the subsequent . 


An objection is taken to the changing . the terms of the mort- 
gage given by parole evidence. but “the subse “quent mortgage was 
$6,000, and I think the $6,000, paid in here, was intended to be paid 
on that mortgage. 

Q. It was security for $6,000, if so much should be advanced? 
A. Yes. 
5363 (¥. Was that the condition of it? 


ee 


Objected to, the mortgage being the best evidence. 


Q. Was it put in as an exhibit up there ? 
A. This is a copy of it that was put in up there. 

(). Now, what do ss “moo about these township orders that Mr 
Dickinson testified about this afternoon ? 


A. I had in the neighborhood of a $1,000. 


ne 
put 
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Objected to, unless the witness first states or shows that he knows 
the particular orders referred to by Mr. Dickinson in his testimony. 


@. You had in the neighborhood of a $1,000 in township orders ? 

A. In township orders; I think they were bridge orders. 

(). Did they go into the fund? 

A. No; they never went in as Oliver & Robinson’s property, but 
they were taken and vsed in the company, as I understand it—(the 
testimony is objected to as hearsay )—that is, I have been credibly in- 
formed that they were used to pay the taxes. 

q. You never used them ? 

A. I never used them. 

Q. Where were they when you lost your grip on the company ? 
\. They were in a desk in the company’s office. 

). You have never seen them since ? 

A. I have never seen them since. 

Mr. Durrietp: By “ the company” you mean Oliver & Robinson, 
do you? . 

A. Yes, sir; I mean Ouver & Robinson. 


The cross-examination of Mr. Oliver is reserved for the present 
to allow of the examinetion of Mr. Gallop. | 
(Adj. to to-morrow at 9 a. m.) 


1364 7 May 97H, 1881—9 o’clock a. m. 
At this hearin 


Wo 


Mr. Burton appeared on behalf of com- 


plainant, and Mr. H. M. Dufheld on behalf of defendants. 


REUBEN E. GALLUP, the witness heretofore examined in chief on 
the part of the complainant, is now produced for a cross-examination, 
and is interrogated by Mr. Durrre.p as follows: 

@. You say that the boarding-house and fixtures were inventoried 
at how much ? 

A. They were estimated at $10,000, if I remember right. 

@. Put down in the inventory ? 

A. Yes, sir; I think they were. 

(). You are positive about that ? 

A. Well, if my memory serves me right they were inventoried 
with the rest of the things. 

©. You remember about that as well as you do about the goods 
in the store and the amount they figured up. 

A. Well, they were placed upon the books, if it was not among 
the list of inventories; I am Very positive of that. 

(). At that figure? ) 

A. Yes, sir; at that time at $10,000. 
(). You are very certain about that? 

‘. Yes, SIT. 

). You are quite as likely to be mistaken about the amount of 
woods in the store as You are about this last: statement, are you ¢ 

A. No, sir; I don’t think [I am; for the goods in the store Mr. 
Tolland and I inventoried ourselves. 


128—214 


1018 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


Q. You set down the whole inventory ;-you put into the 
1365 book the whole inventory ? 
A. I think I did, sir, in the end. 
Q. “In the end;” it was all put in in your writing? 
A. I think it was. 
@. Would you be as likely, therefore, to remember about the 
amount of the boarding-house and fixtures as you would about the 


amount of goods ? 

A. I think I would. 

Q. You have checked out from the Journal what you call “ Geo. 
J. Robinson’s financial account” by comparing those entries with 
the journal, as I understand you? 

A. Yes, sir. 

Q. Have you done anything else with it, with reference to this 
financial account ? | 

A. More than check over his account? 

Q. Yes. 

A. | added it up. 

(. How did you get it; did you make for yourself or check some- 
body else’s account ? 

A. Well, I checked somebody else’s account, but I looked it over 
to see if the figures corresponded all right. 

(. And that is all? 

A. That is all; I looked over other accounts as well as that. 

@. [ now speak simply of that, and with reference to that account, 
as | understand you, you took some one else’s account and checked 
it over and saw that the figures in the journal agreed with this 
statement all through ? ; 

A. Yes, sir. 

Q. That was all you did with reference to that account ? 

A. Yes, sir; that was all | 
006 @. You kept that account, didn’t you, on the journal ? 
| A. I did. 

(. You believe it to be a fair account, don’t you ? 7 , 

A. Well, at the time I kept it I had nothing—I could not see any- 
thing to the contrary. All there was about it, Robinson would 
bring those accounts in and I would put them down. I knew noth- 
ing about it more than that. | 

. Mr. Robinson was down, as you eall it, “ below ” a good deal of 
the time ? 

A. Yes, sir. 

. He made all collections ? 

A. Yes, sir. 

Q. And when he was down here necessarily he would have to 
make a memorandum of them to give you when he got back ? 

A. Yes, sir. 

Q. If you had supposed there was anything wrong in that account 


.* 
a 


you would have told Mr. Oliver — any chicanery in it: 


lid 
Glad. 


A. I would if I had known of the fact, but I had no way of 


knowing. 
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Q. If you had had a strong suspicion you would, would you not ; 
you were an as much his employee as Geo. J. Robinson’s? 

A. Yes, si | 

(. And a would have dealt as fairly with him as with Rob- 
inson ? 

A. I would. 

@. You would do so all the way through? 

A. Yes, SIP. | 

(). You had no suspicion that there was anything Wrole about 
you during this time? 

A. I had no way of telling. 


(. You had no goon had you ¢ 
A. I had some idea that there might be something wrong. 
(). Did you ever mention it to Oliver? 


A. I never mentioned it to any one. 

1367 8 @Q. Why not? 

A. Beeause I had no foundation. 
J. How did you get your ideas ? 
A.. There was a great many things that gave me my ideas. 
). Did you ever mention any of those to Oliver? 
\. No, sir; I don’t know as I did 
). Was the firm owing you money then 
A. Yes, sir. 
). Were they at the time you left‘ 
A. Yes, sir. 
¥. A considerable amount? 
A. It was some over $400; pretty near $500, I think. 
). Was oo owing you? 
A. Yes, sl 
). How sac about 
A. Well, will you Jet me state now how that debt was ‘ 
). Never mind; what was the debt to you ? 
A. By whom; by Oliver & Robinson and by Oliver ? 

@. Yes, I would hke the amount Oliver was owing you, | 
have no chine ion to your saying how it was owed. Oliver & Rob- 
inson, you say, owed you about $400; four to five hundred dollars; 
how much did Oliver himself owe you ? 

A. When I went to work I went to work for D. D. Oliver; after 
the copartnership I worked for Oliver and. Robinson Mr. Oliver 
was owing me a balance; I had been debited for all I had in the 
store, and in the transfer of those books’ my accounts were 
ferred the same as the rest: H. M. Robinson came to me at one time 
when I was in _ store and wanted to know how much Oliver owed 
me; I can’t state the amount now, because I don’t remember 
J dou’ care about the amount. 

1368 The Witness: I want to explain to you about this debt, so 
you will see how it was; whether it was Oliver and Robinson 
or Oliver. 

Q. Is it necessary to explain who owed you? 
A. Well, sir, I claimed that Oliver & Robinson owed me at that 
time. 


+) 
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). The —_— amount ? 

A. Yes, si : 

) Oliver’: s indebtedness and their own, too? 
A. Yes, sir. 

). All right; that is all I want. 

A. Well, this $400 or over, that included the whole. 

Q. How much did you ever get of the Oliver-Robinson indebted- 


A. I never got any of it. 
@. You wanted the whole of it? 
A. Certainly I did. 
@. And you have stated in reference to your conduct in this ease, 
that you had to vet it of some one? . 
A. No, sir; I have not said any such thing. 
@. Have you not said that you were going to get it of some one? 
A. No, sir; you could not find any testimony that I said so. 
@. No; but outside you have. 


A. No, sir. I say I would like to get it. I think I have been 


questioned previous to this about that debt. If you will let me ex- 
plain it right through, you wouid understand better. 

Q. I don’t care about that. 

Mr. Burton: I will let you explain it in a moment. 

Q@. Did you not say you must get your money, and you would get 
it out of one side of this litigation or the other ? 

A. Did I not.say so? 

. Yes. 

A. Since this litigation commenced ? 


a 
1569 A. No, sir; I have not. 
Q. You say you did not say so to any one; never have 
said so ? | 
A. I don’t re eset of my saying so. It would be quite natural 
for me to say 3 
Q. Will you say you did not say so? 


2g to unless the counsel locates the time, place. and person. 


Q@. I will give you about the exact words. Did you not say that 
Oliver owed you; that somebody had got to pay you yet? 

A. I presume likely I might have said so. 

Q. You said so with reference to your bei Ing a witness in this case? 

A. I can’t say, sir, whether I did or not. 

Q. Will you say that you did not ? | 

A. I would not say positive whether I have or have not. It would 
be quite natural that I should. 

Q. Did you say or did you not say that Mr. Oliver was credited 
with the bridge orders; the highway orders for the bridge ? 
A. Well, sir, I can’t be certain. 


Objected to. 


Q. Did you in your examination on Saturday ‘say that he had 
been credited already ? 


1021 
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A. I think I said I did not know. 


Q. Did you say you thought he had been here on Saturday ? | 
A. I might have said that I thought, but I was not certain. 
@. Don’t you remember whether you did or not? 

A. I don’t remember distinctly. : 


o~-~ 


¥. Can you remember what you-swore to positively ? 
A. I can remember in substance. 
1370 . [ask you whether you did not say, in substance, that 
you thought Oliver had been credited with those on the 
books? : 

A. I think that I said I thought that he was, but [ am not posi- 
tive; I think that is about the way I werded it; I think that is the 
way it was. 

(). You think so yet, | suppose ? 

A. Well, sir, lam not certain about it; [I can’t say whether he was 
Or Was not. 3 

@. Well, you were not certain Saturday ; do you think so yet? 

A. I cannot change my opinion, because I have no way of know- 


Ing. : 
(). Now, with reference to the cost of getting those logs in 1867 g 


and ’68; did you have occasion to know what it was? 
Objected to as not cross-examination. 


A. I ean’t tell you the cost; it is so long a time that I can’t re- 
member; I have had no «access to those books; I can’t remember 
very much about it. 

(). Did you know at one time? 

A. I presume I knew at one time. 

Q. Did you make a statement of them at one time for Oliver & 
Robinson ? , | 

A. I can’t remember whether I did or not; if it was requested of 
me [ presume that I did, but I can’t remember that I did. 
~ Q. Have you any recollection that it was requested of you ? 

A. No, sir, | have no remembrance of that; yet I say, however, 
it might have been. 

Q. Do you remember makin; 


© a statement, of which that was a 
copy (handing a paper tothe witness), in August or Sept., 1868 ? 
A. Well, sir, I do not. If it was in my handwriting I could tell 
you, but I can’t tell anything about that. I won't acknowl- 
13871 edge:anything that is not in my handwriting. 
Q. IT want your memory as to whether you made a memo- 
randum of which that is a copy? 
A. Lam not sure. , 
Q. Don’t you remember something about such a statement like 
that ? 
Objected to unless the original is produced. 


Mr. Durrietp: The original will be here. Whether it will be 
here before Mr. Gallup goes away or not I can’t tell; but it will be 
here. 


A. I might have made out such a one. 
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@. Have you any recollection about it? 
A. I have no recollection. , 

Q. Don’t you havea recollection of making a statement about the 
time of this transfer? | 
\. I remember making a statement to Mr. Oliver. 

’ Giving those details and those items? 
\. | don’t know whether those details were 1n it or not. 
) What kind of a statement was it that you made to Oliver? 

A. The statement that | made to Mr. Oliver was a statement show- 
ing the amount of lumber that had been shipped, to whom shipped, 
and by whom shipped. | 
That was made in June? 


(). 
A. That was—I can’t Say when. 
(. That was attached to his letter to Hunt and Cunningham ? 


A. | could not say. 
. Don’t you remember the statement attached to the Cunning- 
ham letter ? 
A. I don’t know anything about the Cunningham letter. When 
you are speaking of that [ don’t know anything about it. 
@. [ mean long after that, and having no connection with what 
had been? | : 
1372 @. I mean long after that, and having no connection with 
what had been shipped, did Vou not make this statement to 
Oliver & Robinson, of which this is a copy’? 


Objeeted to unless the original 1S produced. 


A. I can’t say, sir. 
(. You say you have no recollection whatever of making a state- 
ment like that? 
A. I have no positive recollection. 
@. Have you any whatever, positive or not positive? 
A. I was requested to make a statement at different times; | 
could not tell you. | 
Q. You remember the 3rd of Sept., 1868, was a sort of a critical 
time up there? 
A. 4 -do> sir. 
q. Can’t you rememberabout that time making a statement of this 
kind, growing out of the crisis, showing the amount you cut, the 
amount it cost to get 1t in, the amount sawed, and the amount it 
cost to saw ? : 
A. I might have made such a statement. 
@. Don’t you remember it? 
A. No, sir; to whom did I deliver such a statement? . i 
(). ‘To Oliver and Robinson. 
A. Was it delivered to Geo. J. Robinson or Oliver ? 
@. Do you remember making a statement covering those mat- 


ters? 1e 
A. Well, sir; I am not positive whether it covered the exact mat- - pt 
ters that are in there or not. “AS 


Q. Do you think you could have made a statement of that kind 
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during that particular crisis, important as it was, and could have 
forgotten it? 
A. I should presume likely such a thing might have bee 
is a good while ago and I have not had anything to refresh 
1373 mv mind with regard to it. : 
(J. And yet you think your memory 1s clear with regard 
to these minor aff: LILS, Inventories and so forth ? 
A. Well, sir, those minor affairs, the inventories, ete., required 
more of my attention. | 
@. ‘The boarding-house and fixtures did not? 
A. We did go over everything, and inventory them. They were 
inventoried according to the suggestions of Geo. J. Robinson. 


~Mr. Oniver: Geo. J. a really inventoried them. 


The Witness: Yes, s! 


Mr. Durrietp: That was to make them as high as possible, 
was it? 

A. No, sir 

Then what do you mean? 

A. When Geo. J. Robinson came up there we had a great deal to 
do. The books had not been transferred yet. I told Mr. Robinson 
it will be an everlasting job to go over that; every item. He says, 
[ suggest that We Say boardine-louse and fixtures, so and so, and 
that was done. 

Q. Yet those little things you remember, and you don’t remem- 
ber so important a statement as this 

A. It may seem very Important; at the time it did not. 

Did you not know it was very important in 1868 for Mr. 
Oliver to show to parties desiring to purchase, or parties interested 
against him, the amount it cost to get the logs in; the amount he 
had got in, the amount sawed, and the amount it cost to saw; was 
not that of the greatest importance ? 

A. I should say it was to parties investing. | 

@. Now, if you’ made such a statement, you think you 
1374. might have forgotten it; at least you say you have no recol- 
lection about it? 3 

A. No, sir; I don't Say that I. have no recollection about it. | 
made statements, but I could not tell you whether they covered the 
sume that does or not. I did make statements. 

(). In the fall of 1868 ? 

A. Yes, = 

®. But whether the figures agre 
tell ? 3 

A. No, sir; I cannot tell. I can’t say whether they were those 
ee items. 

). Well, as to the cost of getting in and the cost of sawing, you 
ade ct of making a statement as to those two items? 

A. No, ar: 3 don’t know as I recollect. : 

(). If the statement of which this is a copy 1s produced in your 
handwriting, it is correct, is it? 

A. I think it is, if it is in my writing. 


~ 
ee 


» with those or not you cannot 


2. 
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The copy produc ed 1S marked & xhibit 35 and offered 10 evidence. 
got In in the will- 


ember how many logs the firm 
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9 


ir ve 1867- 
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Mr. BURTON 

x00 0UY: 
Mr. fee's 
re | ae not s 


Do you reme 
ihe season alt 


that was the amouny, ? 
{ have no W ay ol telling. 

feet saw ed hetweel 
f Sept., 1865, oF 


You ' think 

ay positively: 

mi ber the number of 

1379 she Y pening of 1 say the 3rd 0 
about that time ? 
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@. You did have? 
A. I did have once. 
@. You did know, did you not,? 
A. I think T did. 
(). Do you mean that you have forgotten ? 
A. Iecan’t remember. Yes, sir, ] mean to say that I can’t re- 
member. I have had no way to refresh my memory. 
1375 (. What is the reason you remember some things so well 
and with distinctness, and cannot remember others ? 
A. Well, sir, I don’t pretend to remember everything; what I 
can remember I will testify to. 
@. You don’t remember whether you made such a statement? 
A. I think, probably, I made such a statement, but I can’t remem- 
ber that that was the date. | 
(. As to the particular date I don’t care at all; if you made that 
statement anywhere around August, 1868, is what I want to know. 
Mr. Burton: All this is objected to. 


A. I presume I made such statements; [ made statements, | 
know that. 

(). Now, don’t you remember that that was the condition ? 

A. No, sir; I don’t remember that that was the condition, and 
yet it might have been. | 

@. Do you remember what the condition was? 

A. No, sir; I can’t say that I remember what the condition was. 

®. You can’t. tell what their financial condition was ‘in 1868, be- 
fore the transfer to Cunningham 7? 

A. I can’t tell now; I could at the time. 

@. And yet you assume to say that they were making money? 

A. I think they were making’ money. 

(). | suppose if you made such a statement as that 1t was true, to 
the best of your knowledge and belief ? 

A. Yes, sir. 

Q. Do you remember what their monthly pay-roll was? 

A. No, sir; I do not. 

@. They had a time-book ? 

A. Yes, sir; I think I transferred the time. 


Exhibit 70, of the Buffalo testimony, is shown to witness. 


) 


(J. You appear to have carried those items out? 
1579 A. I think they are my figures. 
Q. What month is that? 
A. That 1s Septem ber. ; | 
(. Look before August and see if those are your figures ? 
A. July are my figures; the driving is not my figures. 
(The book to which the witness’ attention is called is marked Ex- 
hibit 36.) 
Q. Now, then, you carried that out with these time-books and the 


journal, can you tell us the amount these men had ? 
A. No, sir, I cannot; the men’s time was put into what was called 
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the “men’s ledger;” that is, the account with all the men that 
worked about the place, and the transfers were made from the 
“men’s ledger” in the form of journal entries into this book, but I 
ean tell you about what the wages were per month, as near as I can 
remember. | 
@. Take the account of Geo. B. Melville; are not his wage 
carried into that journal? 
A. Yes,sir; but it might have been carried in with some other 
credit. 
(). Is not that the fact with other men? 
A. Yes, sir: it re 
(. Laboring men would not be likely to have any other credits of 
any Conse que nee, would the V ¢ 
A. No, sir; most of them would 1 
from that.journal can you te Ht us what the monthly per diem 
What the monthly pay-roll was is what I want to 


[ might, probably, | by looking 1t over for a long time; I might 
be able to tell; no, sir, | ia not say whi at the whole pay-roll was 
then, because | might skip some; I might run into some other ac- 

counts. I ean’t remember the names of all those now. 


1580 @. Can you tell by looking on the journal what it was for? 


) 

© 

A. It would be pretty hard work for me. 

(): De you mean to Say that you cannot do it by these books? 


A. I might by studying a good while. 


(. agi you remember? 

A. No, sir, I don’t; I never footed it up to see what the pay was; 
in fact, I never paid the men the latter part of the time I worked 
there. 
~Q. Don’t you know how much you credited up there as book- 
keeper ? 

A. No, sir. 

). You can’t tell ? 

A. No, sir. 

Was it a thousand dollars a month ? 
[ think it was more than that. 

). Two thousand ? 

A. I am not able to say. 

Q. If you don’t know what the pay-roll was a month, and don’t 
know the financial condition of the firm in 1868, how do you assume 
to say that it was a money-making business ? 

A. The reason why I assume that it was a money-making busi- 
ness, the logs were near by, and they were selling there lumber ata 
eood figure; general circumstances led me to think it was a money- 
making business. 

Q. Then your opinion is not based upon the actual condition of 
the firm or the amount of wages paid, but upon the general aspects 
of the situation ; is that it; that it would have been a money-making 
business if it was properly managed ? 

A. Well, at the time I could tell more about it than now; it Is 
pretty hard work for me to give the particular reasons about that. 


1028 GARRET? B. HUNT ET AL. VS. DAVID D. OLIVER. 


Q. As a book-keeper, you would certainly not assume to say 
1381 that a business was a money-making business if you didn’t 
know the pay-roll of that business ? | 

A. I presume | did once know what the pay-roll was? 

Q. Well, wait a moment; as a book-keeper and an accountant 
you would not assume to give an opinion that a concern was mak- — 
ing money if you did not know what the pay-roll of that concern 
was ? 

A. If I didn’t know what it was; I presume I did know once, but 
I a no way of telling. 

Q. Have you not just testified that you never footed it up‘ 

A. I don’t know that I ever footed it up; one month’s Ao 

Q. What do you mean to be understood; that you knew or did 
not know ? 

A. I never knew what the pay-roll was in any month; I did know 
once. | 

Q. Haven’t you just testified that you never footed it up? 

A. Yes, sir; I never footed it up. 

Q. Then how do you know it? 

A. By the transfers that I made. 

q. What transfers ? | 

A. When I was transferring that*time; giving the credits. 

@. Very well; that is what I am asking you to do now? 

A. I don’t think I could without spending a good deal of time. 

Q. Would you have to spe nd any more time than you did on Mr. 
Robinson’s financial ace ount % 

A. I think I would, bee — there were more men; more items. 

Q. The account of mill, f. & E., on the book, meant mill earn- 
ings and expenses, and sos that was charged the time? 

A. Not only the time of the men but everything that went to the 
mill. | 

Q. Yes; butit included the time of the men and their wages ? 
1382 A. Yes, sir. 

Q. Now, take this journal; on page 165, isn’t there a 

» to mill earnings and expenses in favor of f Henry Thompson, 


de ? 

A. Y es, ae 

(. Was he a workman in the mill? 

A. I think he was. 

Q. Now look at that page and see if you do not find Henry Thomp- 


son, Patrick Connor, James Flood? 


A. Yes, sir. 

@. Robert Robinson ? 

A. Yes, sir. 

. George Price? 

A. Yes, sir. 

Q. Alec Grant ? 

A. Yes, sir. 

@. Dunean Black? 

A. I do. 

Q. ‘Those are all items.charged to mill earnings and expenses, 


¢ 


—- ; 
Si RNC omer 


+ semgpee o 


ne lle 
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and signify that it is all to be charged against the production of 
luinber; it is a part of the expense of getting out the lumber ? 

A. I think they went to it. 

Q. Now, I wish you would look at the journal, back far enough 
to see if those entries, beginning on page 160 and reaching to 166, 
inclusive, are not credits for these men’s time for the month of July; 
take this July time-book and see if you can’t get at —? 


(Handing a small memorandum book to the witness.) 


A. I could tell if I knew the wages of each per month, but I have 
forgotten them. 

Q. I am going to help‘you to tell. 

A. I should think that is where July begins. (Referring to the 
memorandum book.) Although [ did not keep the-book. 

QQ. Let us see if you know some of these men; did you know G. 
Jones ? 

A. J. Jones, isn’t it? 
1583 (. Perhaps. 
A. I knew him; I| have forgotten his name. 

@. What is nis business ? 

A. Cooper; I think he worked in the mill. 
~Q. Did he have a regular per diem ? 

A. It wasso much a month, I think. 

Q. Do you know how much ? 
A. No, sir; I think somewhere about $30 to $35. 

Q. Just take that list and run them down and see 1f there is one 
man in that time-book whose wages you remember? Minihan is 
the next (handing the time book to the witness). 

A. He didn’t work there; no. 3 

(). Well, take anybody that you know; there must be some of 
those men whose wages you knew, wasn’t there ? 

A. I will state in this way what the general wages were: $30 to 


» 


Q. Never mind; isn’t there one man’s wages that you knew? 

A. No, sir. 

Q. What did Bollinger get ? 

A. I can’t remember; he kept a boarding-house in connection 
with it, so it would make his credit very large. 

Q. You took the time of these men off from that book ? 

A. I did, sir. 

Q. You must have taken them off at a certain rate per day ? 

A. I took them at a certain rate per month; it is impossible for 
me to remember. 

Q. With that time-book before you, do you mean to say that there 

is one man there whose wages you cannot recollect ? 
1384 A. No, sir; not distinctly. 
@. Well, look and see, because that seems to be very re- 

markable ? 

A. There is John McFadgen ; his wages were about $55 per month, 
I think: he was a teamster. 

Q. Anybody else? 
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A. Well, there is T. McHon; I don’t know but what he worked 
on the circular [saw] some of the time. 

@. First, I want you to find, if you can, the wages of some of the 
men that you can remember? | 

A. Well, sir; if you come right down to the point and want me 
to remember the exact wages, I cannot do it; I can tell you that 
again; all I can tell is that they worked there; the exact wages | 
won't pretend to tell, because I can’t, but as near as I can remember 
their wages were about $30 or $35 a month. 

(. Did that include their board at the boarding house ? 

A. Yes, sir. 

(). $30 or $35 and found ? 

a. Ves, sir. 

). What did John Ellsworth do? | 
A. John Ellsworth was a jobber most of the time. 
). What did Peter Fairbairn do ? 

A. I don’t remember the name. 

¥. What did Thomas Griffin [do]? 

A. I can’t remember the party 

2. What [did] John Scantling do? 

A. I can't yen amber; [ met aman. on the s treet this morning 
who knew me, but I didn’t know his name. 

Q. That is a singular name; you ought to remember that. 

A. I do not. | 
1385 @. Turn to page 157. John McFadgen. Mill earnings 
and expenses, debtor to John McFadgen, $38.13. 

A. $32.50. That would be Mck'adgen’s pay tor the month of July 
at $35 a month. 

@. See if you can find any such amount charged to him in the 
month of July. What I want to ae at is where that July’s work 
carried forward to his credit in the journal. 

A. I find that on the 14th of August John, McFadgen was debited 
$31.57 
(). And you figure his wages about $52? 

A. At $35 a month. 
Q. That would = be that credit, would it not? 

A. I couldn't s 

@. Now, see w * re you get the credits for this August pay-roll, o1 
perhaps you can tell generally whether the August pay-roll is car- 
ried forward into September? | 

A. I should presume likely it would be carried up in September. 

@. Can vou find John Mckadgen again in August? He is down 
for twenty-eight and aquarter days. How many days in a month? 

A. Twenty-six days wasa month. If they made thirty days ina 
month they got credit for the number of days they worked. 

This date I just gave you was in what month ? 

A. It was in July time. 

(). [ am asking you for August time. 

A. “John McFadgen” is credited “mill earnings and expenses, 
$38.13.” 

Q. That was for August time? 


: 
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Mr. Burton: That is exactly $35 a month. 
®. T. J. Oliver is the next one. 
A. I think he worked on the circle, so he had greater wages. 
15586 Q. See if you can find his credit there. What I want to 
get at is this—perhaps you can get at it generally. I want 
to show that the August time is not carried into the credit there un- 
til after the 35rd of September ; that it is not entered on the journal 
there until after the 3rd of September—the August wages. Now, 
you can get at that in any way you please. I guess we can get at it 
quicker this way. You have got Mcl'adgen under what date; 2d 
of Septem ber 4 
A. 21st of September. 
@. Now Joseph Reed. 
A. He was a sawyer. 
Q. Do you find any credit of August wages before the 5rd of Sep- 
tember ? 
A. No, sir, I do not; but I can explain that part to you. 
@. I don’t care for an explanation. 
A. The explanation will make it right. 
©. No, it won’t make it right with what you have said. What I 
want to get atis that all the August pay-roll is entered on that jour- 
nal after the 3rd of September. 
A. Yes, sir, it is here; the transfer was made from the men’s led- 
ger at the date it bears. : 
Q). Fifty-three dollars on the 17th of Sep. (referring to time-book); 
what would that be for 25 days? 
A. It would be two dollars. 
@. You don’t remember his wages ? 
A. No, sir; I do not. 
Q. Next comes J. Oliver. Read us his credit on the 17th of ‘Sep- 
tember. Can’t you lump it? ) 
A. No, sir; I can’t undertake to lump it. 
®. Goon then. Wewill take Oliver. Twenty-five and three- 
fourths days. Call them off to me and I will check them here on 
this time-book. 
1357 A. I may make a mistake. Some of these names I have 
forgotten. 
Q. Call off in mill earnings and expenses. 
A. There is a man that.worked in the mill, James Prine, but | 
n’t know that he worked in the mill at that time; yes, he must. 
Q. Dewey? ! 
A. That name is not here; here it 1s, 25 days. 
(). How much is he credited ? 
A. $19.33. 
(). He is debited with merchandise ? 
A. $48.60. 
@. That $34.05 would be the amount that he earned for that 
month ? 
A. Yes, sir; I think so. 


Mr. Durrietp: These books are all in evidence, and I do not 
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think it is worth while to delay now and attempt to get at the time 
f these men. We can let some one else pit it out. 


Do you know what Oliver & Robinson paid Blanchard for the 
ion of the men; at what rate? _ 

A. I think it was about $4 a week; I think that was the price. 

@. How much was Melville getting ? | 

A. Per month ? 

@. Yes. What were his wages by the month, year, or day? 
\. If my memory serves me right, he had $100 a month. 

@. What were you getting ? 

A. I got $80 a month while I worked for Oliver & Robinson. 

Q. Is your time all credited up there on that journal ? 

A. I think all the time is credited on that journal while I worked 
for Oliver & Robinson ; | think it is. 

Q. And is Melville’s? 
A. Well, I think Mellville’s was. If it [was] by the month it was; 
if it was by the year I can’t say. 
1388 Q. You know Melville’s handwriting, do you ? 
A. Yes, sir; I do. 

@. Was anything paid Isadore Kaufman before you left in Octo- 
ber ? 

A. Not that I remember; I don’t remember any such thing. 

. It would appear in that journal, would it not? 

A. It would if Mr. Robinson had made out his report. He might 
have paid in the month of July, and the report might not get to me 
until August Or September, until he came up. 

(. He was up there about the 5rd of September ? 

A. Yes, sir; I think he was. : 

(). You have no knowledge of anything having been paid on the 
account of Oliver & Robinson ? 

A. No, sir; I have no distinet knowledge. 

@. In the summer of 1868 did the mill run right along, or did it 


stop ¢ 
A. The steam mill? 
®. Yes; well, the water mill didn’t run right along, did it? 
A. No, sir; that was stopped in 1868. 
(.). Now, did the stearn mill run continuously ? 
A. If my memory serves me right, f think it did. 
Q. Run right along? 


Q 
A. Yes, sir. 
). Running in June? | 
A. I think it run all the while, unless it.might have shut down 
run logs, something of that kind. | 
i>. Run right str: aight through the month of June? 
A. Well, T can’t remember distinctly about the month of June. 
I should say probably it did. 
Q. Didn’t it stop for two weeks or more in the month of June? 
A. Not that I remember of. © 
Q. Do you recollect ? 


on 


t 


ae 
‘ow’ 


> 
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A. It is a pretty hard matter for me to tell about that. I 

1589 don’t remember any such thing. 
@. Do you remember when shipments were made in June, 
ab 101 of as teams ot lumber t 

A. I remember quite a number of vessels being up there ; I can’t 
remember the soak now. | 

Q. At that time was the mill running? 

A. I can’t state positively whether it was or not, but I think it 
was; I don’t remember the instance when the mill stopped, unless 
it was some time when thev were driving logs. 


i 


(. Do you know Harmon & nase 
. } 7 
A. I don’t personally; I remember the name. 
(). Did you have a correspon lence with them ? 
A. I might ‘had, but I don’t remember: I don’t remember 
} } } - ° 
ey were located; | remember the name, but I can’t state 
5 ee ees eee ae eee ee ranvthine about it: I 1 . mhor in 
What @1ty they tlved 18 ol ert A Sy ADOUL It: Just remember 1n- 
ots Ine! 


ctly their name; Harmon & Crouel; I think they were men— 
a won't undertake CO ah 

You 1 shipped them some lumber WY the schooner Poland ? 

! remember there was such a schooner now. 

F umber _—— to them ? 

Ye 


@. W ‘ait abouts did Harmon & Crouel live; in Buffalo, Cleve- 


‘ - } a i ] 4} | ’ H y . \ ’ 
A. ( leveland: Weli. ] remember the name, but i am not ac- 
" + —T 1, t +44 ° ] 4 levi, | Oa } <) » “F a y ye +< a 
quainted with tne parties: [ qaont KNOW tne parties ; lever Saw 


Q. Is that your writing? (Showing a paper to the witness.) 

A. Yes, sir; that is my writing. | 

). This Faloa June 19th: “ Our engine gave out and we have not 
been able to saw any for a week ; therefore, not having much lum- 
ber on the dock, could not have filled your bill to the “ ter; would 
have done it 1f it had not broken down ;” now, referring to that to 
refresh your recollection, don’t you remember that the mill broke 
down ? 

A. Since seeing that letter, | think the range the steam- 
13890 =chest commenced cutting; I think I remein ber : aeleething 
bout that 

“ou stopped for a week, according to that letter ? 


(The letter referred to marked Exhibit 37.) 


). Do you know how long it was broken down there? 
A. No, sir; I don’t. You mean at the time this has reference to 
[ had forgotten all about that: I don’t remember: it Was something’ 
about the rings in the steam-chest commencing to cut. 

Mr. Durrretp: I offer that letter in evidence. 


(J. By the COst of ve tt Ns in the logs, you mean the cost of eetting 
them in the river; that is what is meant in the lumbering trade ; 
130—214 : 
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so much to get logs in, so much to drive them, so much to saw ; 
isn’t that the way it is divided ¢ 

A. It is different with different parts; some keeping the driving 
expense by itself, and some of cutting and hauling to the river. 

Q. Oliver & Robinson kept a driving account; you noticed it on 
the journal, I fancy ? | 

A. I think after Geo. Robinson came in there was such an ac- 
count kept. 

Ellsworth & Price were jobbers, were they not, for Oliver «& " 
Robinson ? 

A. Yes, sir. 

Q. There were some goods turned over to them in settlement of 
their jobbing account which vou made a list of ? 

A. Turned over to Oliver &. Robinson ? 

QM. To Ellsworth & Price. ; 

A. I think Ellsworth & Price were in debt to the firm, if I am 
not mistaken. 

@. Just look at that, and see if that is not a statement of the goods 
turned over to them, (handing paper to witness); that is‘your hand- 
writing, isn’t it? 

A. Yes; I recognize the handwriting. 

Q. That is what it appears to be; isn’t it? 


_ Yes, sir. 
1391 (). That includes some horses and cattle? 
A. Yes, sir; one yoke of oxen, $216. - 
@. A span of horses? . 
A. S400. 
The paper just exhibited to witness is offered in evidence and 
marked Exhibit 38. 
2. Those horses and those cattle were a part of the stock inven- 
toried the fall before ? 
A. I eannot remember whether those were the identical ones, but 
I should presume they were. I didn’t inventory those myself, but 
I should presume they were. J cannot say so. 
®. You say you never saw Leach make his mark? 
A. Not that I remember of. 
Q. Is that your handwriting (paper shown to witness) ? | 
A. Yes, sir. ‘ 
@. Then you did see him make his mark, didn’t you? yi 
A. Yes, sir; but I don’t remember any such thing; yes, he made ; 
hi ae wae ark on that. 
How long did you remain there after Cunningham, Robinson, * 
Sy dak & Co. took charge? 
A. C. Haines & Co. took charge—I don’t know when they took 
charge. I went away from there. I think it was about the 20th of 
October. 7 be 
. Do you remember the transfer to Cunningham ? ht 
A. Yes; I remember that. as 


@. After the transfer to Cunningham the management of the 
business was in whose hands—Robinson’s? 7 


er \¥ 
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Oliver had nothing to do with it? 
A. Oliver had nuthing to do with it for a good while. 
®. He had previously for some time hadn’t anything to do with 
ee. |S : | 

1592 A. He went away at the same time Cunningham did, if 

remember right. I didn’t see him any more. I didn’t see 

him, I guess, for a year or so after. 
Mr. Burton: What is Exhibit 58? 
A. I think it is a copy of the paper that Geo. Melville brought to 
me to copy for things that changed hands from Ellsworth to Price 
after they dissolved their partnership. I think that is what it is; 
had nothing to do with the firm of Oliver & Robinson; they wer 
in debt to Oliver & Robinson. I think all of those jobbers were ir 
debt to the firm. 


Mr. Durrietp: Is not this your writing, and are not all of these 
horses and oxen, as you have already testified, the horses and oxen 
included in the inventory the fall before ? 

A. I think they are, but I am not certain about that. I didn’t 
know one team from the other. 

Q. Of course, [ don’t ask you to be absolutely certain. 

A. No, sir. 

You know how much Oliver owed you at the time the Oliver 
and Robinson partnership began ? 

A. It was something over four hundred dollars at that time; 
pretty near $500, I think. : ) 

Q. How much is still due you, all told, from Oliver and from Oli- 
ver & Robinson ? | 

A. Well, sir, the interest and all is over a thousand dollars. 

(. Without the interest ? 

A. Why, it is the same debt. 

@. Have you the time which you worked for Oliver & Robinson ? 

A. Yes, sir: I have. 
1392a QQ. How much did they owe you on the 3d of September, 
1868? 

A. Oliver & Robinson? | | 

2. Yes; what time did you put in with them? 

A. I don’t remember, sir. 

¥. Can you figure it out In some way from that book ? 

\. No, sir; my account was in the men’s ledger. 

@. About how much ? 

\. Well, I drawed my pay pretty well. I thought things looked 
pretty se: aly, and | kept things pretty close. ; 

(. Have you any way of telling the amount ? 

A. No, sir; I have no memorandum at all. 

(). You don’t know how much money you got after the third 
September ? 

A. No, sir; I could not state how much money. 

(). How much money did you get when you went away ? 

A. When I went away Geo. J. Robinson owed me then. 
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©. How much? 


A. Well, sir, I cannot state the amount. It might have been fifty 
or sixty dollars; it might have been more. I have forgotten now. 


I cannot state positively. 
. You can’t give any sort of idea? 
A. Well, it was not a very large amount. 


(). But you can’t give any sort of a notion about it? 


A. No, sir; I don’t think I can—one that would be exactly right. 


(). You do Say that vou got evervt hing that Oliver & Robinson 
owed you; you were paid up in full? 3 
A. I was paid up in full for all they claim they owed me. I 
claimed sag owed me for what Oliver owed me. 
1595 Q. After leaving that out they paid you for everything you 
did for liver & Robinson ? 
A. Yes, sir | 
@. Can you tell how much you got after the Srd of September 
1868, from Geo. J. Robinson ? 7 
A. Of Geo. J. Robinson ? 
Yes, sir 
A. No, sir; I cannot tell you. 
@. Didn’t you get $200” 
A. After the Srd of September?’ 
). Yes. 
A. Oh, I think not. 
. Didn’t ete eet $185.63 ? : 
A. I could not state the amount | cot. | 
Q. Look at the journal, page 161; before you look at that you say 
your account . 1 in that journal? 
A. Not all of no, sir. 
(). Wasn't the sane kept with you on the journal? 
A. Yes; it was kept on the men’s ledger and transferred the 
totals to the ledger. | 
@. Wouldn’t the ledger show the amount you received ? 
A. It might. . 
Q. Look on page 161 and see if you didn’t receive it. 
A. “RR. E. Gallup, to merchandise, $53.38.” 7 
That would show that you had that amount; that 1s a correct 
charge, 1s it? 
A. I think it is. 
Q. “On September 17th they paid you $149; what is that? (Show- 
ing journal to witness.) : 
A. $132.25. 
1394 (). Cash or what? 
A. It is to “merchandise.’ 
You were the book-keeper, and your account was charged to 
merchandise, wasn’t it? 
A. Yes, sir; I will tell you how that was. 
@. Your account was charged to the mill account—to mercian- 
dise ? | 


A. Yes, sir. 


he 
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Q. That means that is against your salary; what you received ; 
so much ? 

A. Yes, sir. 

@. Then you did get after September 5rd $185.63 ? 

A. That shows it there; I cannot remember how much; that book 
shows the amounts transferred from the ledger to this; that don’t 
show the time I received it from the firm; that shows the time the 
transfers were made from the men’s ledger to the journal. 


Mr. Burton: Might it not have been paid before that ? 
A. Yes, sir; It must have been paid before that. 


Mr. Durrie._p: Before I get through with it I want to say, with 
reference to Exhibit 35, [ expect to have the original here to-mor- 
row or the day after, when J shall offer it in evidence. 

Mr. Burton: Will you look at the next entry, March 17th, mer- 
chandise, debtor, tO Gallup, credit.; what does the entry mean, 
taken in connection with the previous entry, to which you have 
already testified ? 

A. Well, sir; I declare I cannot tell. 

(. Does not that mean you put something into merchandise be- 
sides your labor? 

A. Yes; I transferred and changed with the business. 

@. You put something into the store by way of merchan- 

dise ? 
1595 A. I put something into that account as merchandise. 
@. And the $80 was the month’s salary? 

A. I should presume it was; ves. 

(). Will you look at this entry on page 161 again, and look atthe 
date of it? Somebody, | see, has written October there for Septem- 
ber. 

A. September 6th it says there. 

Mr. Durrietp: That is clearly an error. 

Mr. Burton: Yes; I think that is October; isn’t that expense ac- 
count $80 Which follows the item, which you have already testified 
to “expense to E. R. Gallup, $80,” your earnings; your wages for 
the month of Septem ber ¢ 

A. Yes, sir: I think it was. 

Q. And the credit entry on that date should be October 6th, and 
would balance so much of the September account, would it? 

A. Yes, sir. 

@. You worked there during September and October ? 
A. I worked there until about the 20th of October; somewhere 
about that date. | | 

(. Will you look over this letter to Harmon and Croul and read 
it, and say if you can state now what you meant by the language 
used in 1t? 

Qbjected to as the letter must be interpreted for itself. 

The witness cannot state what he meant by the letter. 


Q. Was there an order for particular lumber ? 
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A. Well, I don’t remember as regards that. 

@. You say you had it sawed and the vessel chartered, and the 
vessel did not come, so you could not ship by that vessel; that you 
hadn’t doek room to store it? 

A. Yes, sir. 

Q@. What was the reason you didn’t have dock room to store it; 
because there were ne docks there, or the docks were full ? 

A. The docks were full. 
1396 @. You say you had to saw it to fit it to the letter; “not 
having much lumber dock,’ do you mean there not having 
much room? | | 

A. Not much dock room for lumber. 

(. How large was the dock ? 

A. I don’t remember, sir, how large the dock was. 

@: “Could not fill your bill to the letter?’ 

A. To the letter. J really don’t know very much about this lum- 
ber that was going to these parties. Melville would coimne in and 
tell me. He did the shipping, or the principal part of it. 

In writing a letter of that kind you stated the facts as you got 
the information from somebody ? 

A. Yes, sir. 

@. Make the explanation you wish to about the indebtedness of 
Oliver, or Oliver and Robinson, if you wish to make it still ? 

A. Well, sir, the amount of the indebtedness Oliver owed me at 
the time [of ] the copartnership was transferred the same as all the 
rest of the accounts. I never had received any credit up to that time. 
I had a contract with Mr. Oliver at so much a year, Honeoanetisy if 
never put down any credit for myself. They were all debits. - They 
were against me, and I was finally credited with that after the firm 
comimenced, and there was some kicking about this account after- 
wards; that is, Robinson kicked against it, and the old gentleman 
came into the store one day. He says: Have you settled with Oh- 
ver? Got his note? I says,no; my account is transferred the 
same as all the rest ets. 


Objected to as incompetent. 

Witness: And I told him I had not. Well, he says, you want to 
right away. He says, I expect a man up on the next boat to put 
him into bankrupte, vy. He says, you want to get his note right off. 
He looked kind of nervous, and | importuned Oliver to get his note, 

and he gave me his note. That is the way that transpired ; 
1397 but I claimed that Oliver and Robinson owed me as much as 

Oliver did, inasmuch as they owed the rest of the men, be- 
cause the transfers were made the same way. | 


Reeross-examination : 


@. When the new concern paid the rest of the men they declined 
to pay you this part of it on account ef its being Oliver’s indebted- 
ness ? | 

Mr. Burton: I object. There is nothing to show they paid the 
rest of the men. 
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Well, Mr. Cunningham spoke to me about this matter, and Mr. 
Cunningham thought it would be all right, but he would not sign 
ee note. 

I say the reason they didn’t pay you the way they did the other 
Olive and Robinson accounts was because George or H. M. claimed 
this was Oliver’s indebtedness. 

A. Yes; but why did they assume my credits? 

(). I didn’t say it was all right, but that was the ground they put 
it on. : 

Yes; they claimed that. 

You don’t mean to say that in your letter, Exhibit 57, you 
eave any other reason to Harmon and Croul, except that the mill 
was broken down, for not filling 1t sooner? 

A. Well, sir, I cannot give any other reason except was is there. 

That is what. it Meals, according ‘to this letter. You have 
stated in reply to Mr. Burton’s questions that the letter means be- 
cause you didn’t fill the bill quicker was because you didn’t have 
dock room. 

A. I think it was the reason. 

(. Look at the letter and see if the reason was not because the 
mill was broken down. Just read the last sentence of it: “ Would 

have done it if we hadn’t broken down.” Was not that what 
13898 you meant? Woula have filled the bill sooner if the engine 
hadn’t broken down? 

A. Well, sir, this connection don’t connect along so that I can re- 
member. | 

®. Well, as you did say to Mr. Burton that you remember that 
you didn’t fill it sooner because you didn’t have dock room, that was 
what the letter meant? 

A. I said I thought so. , 

@. Look at it again and seeif you cannot. remember; if the letter 
don’t mean would have done it sooner if the engine hadn’t broken 
down? 

A. Well, taking the last sentence, it looks as though they would 
have done if the engine hadn’t broken down, but I really could not 
say; that is, as to where the lumber went to and what particular 
bile were for such men. 

The breaking of the engine would not be likely to fill your 
annie with lumber, would it? 

A. Not very likely. 

Mr. Durrietp: With reference to Mr. Gallup’s testimony, I offer 
Mr. Gallup for cross-examination ; 1n case any part of my cross-exam1- 
nation has been direct examination, I offer him for cross-examina- 
tion by you, gentlemen. [am unable to say whether a part of this 
may not, in reality, be direct examination in behalf of the defend- 
ant; if so, I offer him for cross-examination. 


1399 Examination of Oliver Continued this — day of May, A. D.1881. 


Mr. Burton appearing on behalf of complainant and Mr. Duffield 
on behalf of defendant. 
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Examined by Mr. Burton: 

Mr. Oliver, did you ever personally make any payment to John 
Brennan on the eight boilers that were bought in Detroit and used — 
In Ossineke ? 

A. I did not, nor was I ever asked to pay by Mr. Brennan. 
Q. There is a statement of account; will you state what that is? 


(Paper handed to witness.) 


= It is Mr. Wayne’s bill presented for m: achiner} y. 
Between what dates does it run? , 

4 The first of it is September 26th, 1865, and the last item is 
November Oth, 1867. 

Are the eight boilers included in that—the large item on the 
first page—the $15,000 item; they are included, are they? 

A. Yes, sir. 

. Now, Mr. Oliver, was the price of those boilers included in the 
mortgage given to Wayne, or Wayne and Robinson, what has been 
called the Wayne mortgage? 

A. Yes, sir ; it was. 7 

Q. In dealing in pine lands was there any difference in the value of 
pine lands, whether you buy the lands as estimated at so much stump- 
age on them or whether you buy the stumpage off from the lands; 
is there any difference in the value of the stumpage taken that way ? 

A. When they buy the land they always calculate to get it a great 
deal -.cheaper than when they buy the stumpage; they buy it to 
make money out of it. 

(. Is there any difference in the way of estimating timber when 
then they buy the land and when they buy the stumpage ? 

A. When they buy the stumpage it is always measured in 
1400 the log; they calculate to measure it. 
@. They pay for the actual timber? 

A. Pay tor what they get; where they buy the land they make 
an estimate of the standing timber. | 

@. And buy in accordance with that estimate? 

A. Yes; sir. 

®. Would there be any difference when they buy standing tim- 
ber, as in the case of Fowler & Co., and when they buy the stump- 
age half clear? 5 

A. They sometimes buy standing timber and sometimes they buy 
in the log, and the estimate is calculated always to ove rrun, 

@. When they buy in the logs does it generally overrun? 

A. It is measured. 


Complainant offers in evidence a paper marked 39. 


1401 Cross-examination of Mr. OLIVER resumed. 
Mr. DurFrieLp cross-examines the witness: : 
You say that you very often found that the measurers hadn’t 
measured ; you judge that by not seeing the marks of the axe on | 
them, I suppose. | 


A. Yes, sIr. | 
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Q. They might have measured them and forgotten to mark them 
might they not? 

A. Well, they were very careful. 

Q. Well, they might? 

A. Well, they might. 

@. And if they had measured them and not marked them with 
the axe you would be right in adding the amount of the stumps to 
them, would you not? 

A. Yes, sir. 

Q. What amount of timber did you say you found on section 38, 
28, 8, on the west half of the northeast quarter ? 

A. I don’t recollect saying what amount of that. 

@. Well, do you know ? 

A. I don't. 

. Didn’t you go over it? 

A. I did. 

@. Did your measurers go over it? 

A. I think they did. 

Q. You are unable to say, though you were over [it], what quan- 
tity of timber had been got off of that description ? 

A. Let’s see; the east half. 

(). ‘The west half? 

A. Of the northeast quarter. 

Q. The northeast quarter of 28, 8? 


Witness refers to plat. 


A. No; we didn’t go over that; that didn’t belong to me. 

Q. Did you go over the S. E. q’r of the N. E. q’r of the same sec- 
tion ? | 

A. No, sir. 

@. Do you know how much timber was taken off of it? 

A. I don’t. : 
QM. The S. E. of the N. E. of 36, 29, 8? 
A. The N. W. q’r of the S. W. qr. 

@. TheS. E. of the N. E.? 

A. No, sir; both swamp; no, I never owned it. 
1402 ®. The 8S. W. of the N. E. of 36, T. 29? 
A. No, sir. 

) The 8. , f the N. E. qr Fs eee By 
A. No, sir; that belongs to H. M. Robinson. 
You don’t know what amount of timber there was on those 
; 


on the N. E. q’r of section 3? 
A. I think not. 
(.. You say you think you didn’t say so? 
A. No, sir; it was in connection with other lands. 
. Do you remember when Cunningham was testifying about the 
amount cut on that description that he put it at seven hundred thou- 
sand feet; do you remember that? 
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A. No. 

2. You don’t remember his testifying to that? 

A. I don’t; I don’t remember; I know there was some sr eka 
taken in regard to the amount of timber cut on these different lots 

At Buffalo ? 

A. At Buffalo. 

At that time didn’t you say there was four million on this de- 
scription ? 

A. No; on the lots; on the O. & G. lands. 

(. What are the O. & G. lands? 

A. Oliver & Goldsmith lands. 

Those descriptions I have just given you ? 

A. No, sir; those descriptions were not on the O. & G. lands ; 
they were on the Robinson lands, if I recollect right with re ard to 
es er ap. 

Did you pay Mr. Crain $400 at the time he gave you this re- 
ocint ¢ | 

A. I think I did; [ think I paid him in money; if not, I gave 
him a draft on C. Haines & Co.; [am not sure whether I paid it in 
. money or by draft 7 

Q. Did you [give] La ae $400 on the 12th of February, 1865 ? 

A. The firm of Oliver and Robinson owed him that 
14038 amount; I never had any deal- with him as an individual. 

| Q. So, then, didn’t you take the receipt to apply the account 
of Oliver and Robinson ? 

A. Well, it probably was an oversight; I cannot say now. As I 
understood it, Mr. Crain had just come into the firm of Walters and 
Crain, and was not acquainted with the transaction, and gave me 
the receipt in that way. : 

Q. What was this $400 for; what was the debt of $400 for? 

A. It was for h arness. 

Q. Bought by you? 

A. Yes; I made the trade,I think, with him—with Mr. Hawkins, 
for the firm of Oliver and Robinson. 

2. With Mr. Hawkins ? 

A. With Hawkins; that is, Hawkins gave me an introduction to 
the firm ; was acquainted with them. 

©. You bought the harness of the firm ? 

A. I ordered a number of sets of harness to be made for lumber- 


q. When was that ? 
A. That was in the fall of 1867. 
How much was that account ? 
A. I don’t remember the exact amount. 
Q. As near as you can remember it ? | 
A. I think it was somewhere in the neighborhood of $500. We 
gat some blankets and other things besides the harnesses. 
Q. That you yourself bought ? 
A. Yes, sir; I think I made the trade myself with him. 
Q. Robinson bought nothing of them ? 
A. I don’t know whet her R obinson had anything to i with it or 
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not. In the fall of 1867 I purchased all the supplies that went up 
there with a very little exception. 

@. Now, you said yesterday that the total amount on boilers and 
machinery [was] $15,786. 

A. I said in the original contract. 

(). As a matter of fact, it was $17,555.73, was it not? 
1404 [A.] There was additional machinery. | 
Q. Well, that is the Wayre and Robinson machinery. 

A. That was the value of the machinery that was purchased of 
Wayne and Robinson, and went to Ossineke. 

@. This don’t include the item of sending up a man there to fit it 
and set it up, did it? 

A. I think not; I am not sure. 

Q. That would be about how much. 

A. I have not looked the bill over. 

@. Can you say about how much it would be; that is, esti- 
mate it? : 

A. I think his wages came to about $200. [am not sure whether 
in the contract he was to send a man there and charge extra for i 
or not, but I think that was the fact—that he sent a man there and 
charged his wages, and it came to about $200.00. 

(. The Wayne mortgage was about $3,000, was it not? 

A. What ? 

Q. The Wayne mortgage was between $8,000 and $9,090? 

A. I cannot say for certain, for I have not that mortgage. 

(). Into the mortgage was added the freight bills for getting the 
machinery to Alpena, you said yesterday, $285. Do those freight 
bills appear here ? | 


Mr. Burton: He don’t make any such statement—that it was in- 
cluded in the mortgage. 


Q. The mortgage was given long after the machinery came up 
there and was sent up. ‘The mortgage was given some time after 
-the machinery was set up, wasn’t it; you hadn’t got the mortgage 
until the machinery was set up and fitted ? 

A. I think so; a chattel mortgage given on the machinery, to 
commence with. 

(Q. I am talking now about the real-estate mortgage. 
1405 A. And the real-estate mortgage was given, I think about 
the time the machinery was set up. 

Q. What is this paper, Exhibit 591? 

A. That is a bill from Wayne and Robinson. 

@. When did you get it made? 

A. I cannot say when it was made, but I should say at the date— 
in June or July. 

Q. Of what year? 

A. In 1867. 

Q. 1867? 

A. I think it was made about the time that the— 

®. Why the items run into November, 1867; do you mean July, 
1868 ? 
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A. Well, I don’t remember when it was made; it probably was 
made after all the machinery was in the mill, and after we had 
closed up. 

@. Where did you get this paper yourself ? 

A. I got it of Wayne and Robinson. 

Q. In connection with the transaction, or did you get it subse- 
quent to use 1n this case ? , | 

A. Yes, I think it was given at the same time when the real-es- 
tate mortgage was given. 

(. It must have been given before the mortgage was given, wasn’t 
it? | | 

A. I presume; I don’t know exactly, but I know that it came from 
Wayne and Robinson ; and I think that the same clerk that is in: 
the office now, wrote it; I think I know the writing 

(). Was the mortgage given on the basis of this account? 

A. I think it was; 1 am not positive. ; : 

@. According to the account, there is only $754 due, is there not? 

A. I think the mortgage to Wayne, interest and all, was some 
$8000. . 

@. When did George J. Robinson pay $5,000 on account ?. 

A. It was paid in the fall of 1567. 3 | 

Q. How did he pay it, by taking up notes or by payments ? 

A. Taking up notes, I think. 

1406 ©. Which one; do you know ? 

A. I don’t; it was understood that he should pay $3,000 for 
me, and he went and paid it; and took an assignment of the mort- 
gage to himself. 

(. Then he paid it after the mortgage was given, did he? 

A. To that amount. 

Q. That is all he ever paid, isn’t it? 

A. That is all I know of his having paid. 

. You said yesterday he paid $5,000, and you gave a mortgage 
for the balance; do you mean to say now that he paid the $3,000 
mortgage ¢ 

A. Yes, sir. ad 

Q. He didn’t pay $3,000 then before the mortgage was given ? 

A. I think not. : 


Mr. Burton: I offer in evidence two papers, one marked Ex- 
hibit “40,” being a freight bill with reference to which Mr. Oliver 
gave testimony; the other papers Is marked Exhibit “41,” which is 
a copy of contract, which he used to refresh his memory from. 

Mr. Durrietp: | object to. Exhibit “41” as incompetent; for the 
reason that it is a copy. 


The following is a copy of Exhibit “ 41”: 


“This agreement made and entered into this 10th day of April, 
A. D. 1867, between James B. Wayne and Henry M. Robinson, who 
compose the firm of Wayne and Robinson, of Detroit, Mich., of the 
first part and Dayid D. Oliver, of Alpena, Alpena county, in the said 
State, of the second part, witnesseth: That the said parties of the 
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first part who are machinists and iron founders in said city, in con- 
sideration of the covenants’ and agreements hereinafter contained, 
do hereby agree with the said Oliver, to build and contract for him 

a horizontal high-pressure steam engine with boiler, breach- 
1407 ing, smoke-pipe, circular saw mill, shifting-pulleys, boxes and 

bolts of the kinds, quantities, and qualities, dimensions and. 
descriptions, as more particularly set forth in “Schedule A,” annexed 
hereto, and which is hereby made a part of this contract. 

It is further agreed that all of said work shall be performed in a 
good and workmanlike manner; that the materials shall be fit and 
proper for the purposes for which they are used, and that said en- 
gine, boilers, and other articles above named shall be complete in 
every respect, In accordance with the specifie provisions of Schedule 
“A,” and with bolts for the foundation of said engine and all the 
bolts necessary for fastening the work to wood. 

The said parties of the first part further agree to deliver said 
engine and other articles of work to be made after the completion 
of the same at such dock, in the city of Detroit, as shall be desig- 
nated by the said Oliver, and that the said engine and boilers shall 
be ready for such delivery on the first day of June, A. D. 1867, and 
the remaining specified work on the 15th day of June, A. D. 1867. 

An the said Oliver, in consideration of the premises above named, 
hereby agrees with said parities of the first part to pay for said en- 
cine, boilers, and other articles of work herein mentioned the sum 
of fifteen thousand seven hundred and eighty-six dollars, in manner 
following, to wit: 

On June Ist, 1867, the sum of. $4,000.00. 

On July Ist, 1867, the sum of $2,000.00. 

On August Ist, 1867, the sum of $2,000.00. 

On Sept. Ist, 1867, the sum of $2,000.00. 

On Oct. Ist, 1867, the sum of $5,786.00. 

1408 [tis further agreed between the said parties hereto that at the 

time of the delivery of said engine and boilers, in addition 
to the payment of said sum of $4,000, the said Otiver shall execute 
to said parties of the first part his promissory notes, payable, with 
interest, for the respective sums above named, and on the respective 
dates on which said payments are to be made, for the balance to be 
paid for said engine and other work, and shall secure the said notes 
with a chattel mortgage executed by said Oliver to said parties of 
the first part on the saic engine and boilers for the aggregate sum 
of said notes and payable according to the tenor of the same. 

In witness whereof we have hereunto set our hands the day and 
year first above written. 

SCHEDULE “A.” 


No. 1. iorizontal steam engine, 16”’ bore of cyl. and 20” stroke, 
N 1 | tal st | ior i feyl. and 20” stroke, 
high pressure, on a cast-iron bed frame, with fly-wheel 6 ft. in dia., 
and welghing 4 OOO [pounds] ; fly-wheel shaft to be of wrought iron, 
12 ft. long, and eight in dia. When finished to have 1 center pil- 
i | 
low-block, and one outer one. Engine to be furnished with heater, 
pipe, & cock, and pump of sufficient capacity to furnish water to 
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supply eight boilers 40 in. dia. & 20 ft. long, all bolts for bolting 
above to foundation. 

The boiler cocks to be arranged for shutting off the steam from 
either 4 boilers, as desired, exhaust and escape pipes of galvanized 
iron, steam-gauge and whistle with pipe and flange. 

No. 2. 8 boilers, 40 in. dia., 20 ft. long, each with 2} in. flues in 
each ; 2 steam-drums 2 in. dia., 15 ft. long,each with two mud-pipes 
: 12 in. dia. 154 ft. long, each to be supplied with 16 cast-iron 
1409 nozzles, all the boiler-iron to be of + No. —, first quality C. H. 

iron, Lake Superior. 

No. 8. 2 breechings for above 8 boilers, 40 in. dia., of No. 10 sheet- 
iron, and two smoke-pipes of 42 in. dia., 60 ft. long, each of No. 12 
iron, complete with four bands each, ieee eye for fastening the stay- 
rods; stay-rods for do. 

No. 4. 1 6-ft. cireular sawmill, with 5 head blocks and 52-ft. set- 
shaft, with 16 wheels & 8 axles, 2 extra log carriages, 5 extra head 
blocks, with screws for straightening bent timber, and one cireular- 
saw plain, 6 ft. dia.; if patent circled is wanted, to be paid for extra. 

No. 5. 1 spider 3; in. dia., drilled, keyed, and bored and keyed 
on shaft with the necessary bolts for wood, iron. 

No. 5. 1 wrought-iron shaft, 5 in. dia., 15. ft. long, with 1 pair 
couplings to connect this with main shé att which is 8 in. dia.), with 
bolts and keys, key seat the whole length, 2 pillow-blocks & wall- 
plates for do., with bolts to bolt the same to wood— 

1 puiley 3” 4 in. dia., 18 in. face, 5 in. bore. 

Seria S) BGiekmime ip man = 

iene 2 Ae 2 - . aan, . * 

This pulley to be flanged for bull-wheel, 1 in. flanges. 

No. 7. 1 shaft, 34 in. dia., 13 ft. long, with one pr. couplings to 
connect this with 5-in. shaft, with bolts & keyed; 1 pulley on do. 
0.0 in. dia., 8-in. face ; 3 pr. boxes for do., with bolts & bolts for bolt- 
ing to wood. 

No. 8. 1 23-in. shaft , 10 ft. long, journal on each end, 2 pr. boxes 
for do. and bolts, key seat the whole length, bolts for aoe 2 if. of 

in. pulleys, 8 in. face. 
1410 No. 9. 1 2}-in. shaft, 4 ft. long, with 1 12-in. spaaeg erank 

on each end of do., with wrist. for drag-saw, 2 pr. boxes for 
do. & bolts for wood ; 1 pulley, 24 in. dia., 3-in. face. 

No. 10. 1 2-in. shaft, 5 ft. long, journals on each end; 2 pr. boxes 
for do., with centers & bolts for wood 2 3.0-in. pulley on do., 10-in. 
face ; 1 4.0-in. pulley on do. 10-in. face. 

No. 11.. 1 2-in. shaft, 4 ft. long, journal on each end, 2 pr. boxes 
for do., with bolts for wood, 2 5.0’ pulley on do., 10-in. face. 

No. 12. 1 set of edging table-irons, with mandrell & saw com- 
plete. | 

No. 18. 2 shafts for tightening pulleys, 2-in. round iron, 2’ 4 in. 
long, with pulleys 20 in. dia, 18 in. face, 4 pr. boxes for do., bolts for 
Ww oot l. 

No. 14. 2 shafts for tightening pulleys, 2 in. dia., 2’ 0” long, with 
pulleys for do., 16 in. dia., 14 in. face, bolts for wood. 
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No. 15. 1 pr. wing gudgeons, 5 in. dia. of Journal, and 6 tn. long 
on do., wings 10 in. dia., 12 in. long, with bands for do 

No. 16. 1 set of log car-wheels & axles, —— S in. dia., 5-in. face 
flanges, 1} deep; 2 axles for do., 24 in. square, 4-ft. track, wheels to 
be loose on axles, 3 lineh-pin, 3 in. from pies le of wheel. 

No. 17. 2 sets of lumber ecar-wheels & axles, wheels 16 in. dia., 5- 
in. face. 14-in. flanges, 4’ 6’’ between flanges, wheels to be keyed on 
journal, 1 in. from inside of wheel journal, 3 in. long, axles 2” dia 
4’ 6 in. between flanges. 

No. 18. The fronts for 8 boilers. 40 in. dia., with 2 safety-valves, 


a 


2 check and intermediate stop-valves, 2 blow-off valves, bearers, 
boiler gauges of the Mississippi style, and grates of the 


Sagi- 
T1411 naw patterns, 2 grates to form a length of 5 ft. 


1867. 
July 16th, paid on contract _- $4,000 
Nov. —, on contract by G. J. Robinson, for which an assign - 

ment of one-quarter interest was to be made to G. J. Rob- 

inson by Mr. Wayne ------ - Pare ieg pI an EN MSc AP LO 3.000 


$7,000 

Whole amount of contraet, $15,786.00. 

Mr. Burton: I consent to the admission of letter, marked Exhibit 
“A” for what it is worth, as though it were Mr. Tuttle’s sworn testi- 
mony, and that it refers to this judgment, of which Exhibit “43” is 
a true copy. 

Paper marked Exhibit “45” is also offered in evidence. 


Mr. Outver: I have no recollection of owing any such amount as 
is mentioned in Exhibits “42” & “43.” 


1412 May 10rnH, 1881—4 o’clock p. m. 
At this hearing Mr. Charles F. Burton appeared on behalf of 

complainant, and Mr. Edward Sweitser on behalf of defendant. 

CHARLES 'T. Mettus sworn on behalf of defendant: 

@. State your name, age, and residencc 

A. I live in Detroit; Iam 25 years old. 

(. What is your occupation ? 

A. Saw-maker. 
. How long have you been such ? 
A. I have been connected with H. & P. P. Mellus since 1871. 
Q. Are you one of the successors of H. P. Mellus ? 
A. Yes; I have succeeded my father in the concern of H. & P. 
Mellus. The concern runs unde r that name, but itis H. Mellus and 
myself. It was formerly C. & P. Mellus. 
Q. Did you have access i. ri books of the old firm ? 
A. I have. 

You have now, have you? 
A. Well, all there is of them; yes, sir. 
Did the old firm have an account against Oliver and Robinson 

on which they received the amount of two hundred odd dollars ? 
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Objected to as leading, and as not being within the knowledge of 
witness. 

Do you know of the receipt of the amount of money or an ob- 
hgation due the firm of Oliver and Robinson ? 

A. Well, all I know of it 1s that the cash-book 69 shows that—— 

Mr. Burton: I object to your stating what the book shows. 

(. You know it, do you, that they received a payment? You 
could not say the amount or the time? State from what you de- 
rived your knowledge. Simply, do you "Sho that they did? 

A. Well, I could not say that they did. 


1412 Q. Have you any books here showing ? 
A. Oh, Ves. 
Q. Will you produce the book ‘ 
A. Yes, sir. 


(W itness p sroduces. book, which is marked Exhibit “44.”) 


Q. That book belonged to the old firm, did it? 

A. Yes, sir. 

(). Now, will you read the entry in which the credit was given to 
Oliver and Robinson by the firm ? 


Objected to. It does not appear by whom the books were kept. 


Witness: Yes it does appear. 
Mr. Burton: It does not yet; it may hereafter. It does not ap- 
pear whether by the parties or by the clerk. 


(. That is the cash book of the firm ? 

A. That is the cash book of C. & P. Mellus. 

@. Who was the book-keeper ? 

A. That is C. Mellus’ writing. 

Q. Who was the book-keeper ; were you ? 

A. No, sir; I was not in business at that time. 

Q. In whose handwriting was that ? 

A. It is C. Mellus’. You know if you understand right. It was 
C. & : Mellus. 

. Now you may read the entry. 

A. * « January 6th, 1869, Oliver and Robinson paid $212.50.” 

(). Is it an itemized credit? 

A. That is all—‘ January 6th, 1869, Oliver and Robinson paid 
$212.50.” 

@. Were you in the employ of that firm at the time this credit 
was made? 

A. No, sir; I was not. 

Q. Is the man livi ing that made that entry ? 

A. No, sir. 
@. That was your father ? 
No, sir; that was my uncle. 
You recognize the handwriting, do you, to be his? 
Yes, sir. 
Have you any other book here ? 


- & — & 


_ 


Ore 


> 
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A. No, sir; this is all the book I could find. 
1414 (). No day-book ¢ 

A. No. There was an explosion in 1870, and all the books 
of C. P. Mellus-were destroyed, or something done with them, and 
these, with a few other records, were all that was found. 


No cross-examination. 


[t-is stipulated between the parties that the signature of this wit- 
ness may be waived. 


1415 In the Cireuit Court of the United States for the Eastern Dis- 
trict ot Michigan. In quity. | 


Davip D. OLIvER, Comp't, 


Henry 8S. CUNNINGHAM, GARRET B. Hunt, JAcop ESCHELMAN, CaAL- 
vin Haines, Phillip M. Ranney, Henry -M. Robinson, & George J. 
Robinson, Def'ts. 


Sir: Take notice, that on the twel ak Sasa day of April, instant, 
at ten o’clock in the forenoon of said d: ay,at the office of Sam’] Mor- 
rison, a notary public, not being rwaiemey or r attorney to either of the 
parties hereto nor interested in the event of this cause, I shall take 
by and before him at No. 6, McQuillan block, Wabasha street, St. 
Paul, ip nnesota, the deposition of oe p M. Ranney, a witness on 
behalf the defendants, who reside more than one hundred miles 
from is place of hearing of said cause, at which time and _ place 
you are at liberty to appear and put such interrogatories on behalf 
of oe int as to you shall seem fit. 

Also take further notice that the taking of testimony at Alpena, 
Michigan, notice whereof has been given you this day, will be post- 
poned to such time as may be agreed Pt between us; provided, 
however, that if the.same is postponed beyond the time to which 
the taking of defendant’s testimony is extended, the complainant 
will stipulate that the same shall have the same effect in all respects 
as though taken at the 5 named in the notice. 

Dated Detroit, April 18th, 1881. 

HENRY M. DUFFIELD, 
Sol’r for all the Def’ts except the Morrisons. 
'To Alfred Russell, Sol’r 1 for © omp It. 


~— 


STATE OF MICHIGAN. I 
County of Wayne, City of Detroit. j 


> Be: 


Edwin Sweetser, being duly sworn, deposes and says that he served 
1 paper, of which the within is a copy, upon Alfred Russell by 


dk aving the same with a clerk in his office. 


EDWIN SWEETSER. 


Sworn and subscribed this 19th day of April, A. D. 1881, before 
me. 


GEO. H. CARLISLE, 
Notary Public, Wayne Co., Michigan. 
132—214 | 
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1416 Circuit Court United States, Eastern District of Michigan. 
In Chancery. 


Davip D. OrLiver, Complainant, 
VS, 


Henry S. CUNNINGHAM et al. 


It is hereby stipulated by and between the respective solicitors for 
complainant and defendants in the above-entitled cause that George 
W. Hillman, stenographer, take the testimony of witness named in 
notice served by defendants’ solicitor, for taking testimony at St. 
Paul, Minn., April 23rd, A. D. 1581, before Samuel Morrison, notary 
public, named in said notice, and that in the absence of said George 
W. Hillman some other stenographer may be employed. 

Dated Detroit, Mich. .. April 20th, A. D. 1881. 

ALFRED RUSSELL, 
Sol’r for Complainant. 
HENRY M. DUFFIELD, 
Sol’r for Defendants, except Robinsons. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. 


Davip D. OLIVER, Complainant, 
: US. 
Henry 8S. CUNNINGHAM, GARRET B. Hunt, JAcop EscHLEMAN, 
Calvin Haines, Philip M. Ranney, George J. Robinson, and Henry 
M. Robinson, Defendants. 


UnITED STATES OF AMERICA, 
District of Minnesota, State of Minnesota, and County of Ramsey - 
Be it remembered that on this 25rd day of April, in the year of 
our Lord one thousand eight hundred and eighty-one, I, George N. 
Hillman, the person named in the annexed stipulation, being the 
stenographer, saa duly appointed by such stipulation in connection 2 
with the notice to take testimony before Samuel Morrison, which 2 
notice is also hereto annexed, did call and cause to be and person- 
ally appear before me, at room No. 6 in McQuillan’s block, on Wa- 
bash street, in the city of St. Paul,in the county and State aforesaid, 


on the 25rd day of April, A. D. 1881, at ten o’clock in the forenoon - 
of said day, Philip M. Ranney,to testify and the truth to say on be- | 
half of the defendants in a certain suit or matter of controversy now Lit 


depending and undetermined in the circuit court of the United 
States for the eastern district of Michigan, wherein David D. Oliver 
is complainant and Henry 8. Cunningham, Garret B. Hunt, Jacob 
Eschleman, Calvin Haines, Philip M. Ranney, George J. Robinson. 
and Henry M. Robinson are defendants, and the said 'p hilip M. Ran- 
ney being about the age of 35 years, and having been by said Mor- 

rison first cautioned and sworn to testify ‘the truth, the whole 
1417 truth,and nothing but the truth, in the matter in controversy 

aforesaid, I did carefully examine the said Philip M. Ranney, 
and he did thereupon depose and say as follows: 
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Question. What is your name, your age, your residence, your oc- 
cupation, and do you know the parties to this action; if so, for how 
many years have you known them? 

Answer. My name is Philip M. Ranney. My age is 35. My resi- 
dence is at Cloquet, Minnesota. I am a lumberman by occupation. 
| know the parties to this action, and have known them since 1867 
or 1868. 

Q. Are you the Philip M. Ranney named as defendant in this 
action ? 

A. Iam. 

@. Of which of the various firms involved in this action were you 
a member? | 

A. Of C. Haines & Company, and of the defendant firm also. C. 
Haines & Company went into the other firm as members of that 
company. 

(). Where was the place of business of C. Haines & Company ? 

Lockport, New York. | 

What was their business ? 

Lumber dealers. 

In what year did they commence business? 

In the fall of 1866. , 
. When did you first become acquainted with David D. Oliver 
the firm of Oliver & Robinson, of Ossineke, Michigan ? 

In the fall of 1866. 


. Did your firm of C. Haines & Company make advances from 
| nd the firm of Oliver and Rob- 


al 


Inson ? 
A. Yes, sir. 
@. About when did those advances begin ? 
In the fall of 1866. 
The most of these advances were made to whom ? 
To. David D. Oliver. ) 
. Who did Oliver & Robinson afterwards become liable for those 
advances ? | 
A. They gave a chattel mortgage for a part of the indebtedness. 
(). Did they give any notes? 
A. Yes; notes secured by chattel mortgage. 
(. What was the amount of those labilities to C. Haines & Com- 
pany, Oliver and Robinson, and the whole thing together ? 
A. About twenty-two thousand dollars. , 
(. Do you say that notes were given for this indebtedness ‘ 
A. Notes were given for a part of the indebtedness and chattel 
mortgages by Oliver & Robinson to secure those notes. 
(). How was the rest of the indebtedness evidenced ? 
A. We had mortgages on mill property and pine lands there for 
security. 
. For securing notes ? | | 
A. No; not for the securing of the notes; there weren’t any notes 
given. ‘There was a contract given for the lumber. They gave us 
contracts, and we advanced money on the lumber they — to get 
out for us, and that was secured by real estate mortgage. , 


a 
Nn 


al 
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To the best of your recollection what was the amount of that 


chattel mortgage ? 


A: 
to E. 


Well, the chattel mortgage was given for six thousand dollars 
and G. R. Haines, of Buffalo, New York, and C. Haines & Com- 


pany, and the interest of C. Haines & Company in that was three 


1418 


sm om 
oe me 


?. 
A. 


thousand dollars. 
@. Did the books of C. Haines & Company show a history 
of these transactions ? | 
Yes, sir. 
What has become of those books ? 
They were burned. 
Where and when ? | 
They were burned at my office at Lockport, New York, when 


the lumber yard was burned. 


(). 
A. 
Q. 


In what year? 
l eannot tell exactly, but think it was about 1873 or 1874. 


Did the firm of C. Haines & Company have an option to pur- 


chase the business of Oliver and Robinson ? 


A. 
(). 
A. 
(). 
A. 
to E. 
(). 
prior to Septem ber f 


A. 


Yes, sir. 

In what year? 

In 1868. 

When did that option expire ? 

It expired on the 5th day of Septem ber, 1868; the option was 
and G. R. Haines, of Buffalo, and to C. Haines & Company. 
Did you visit Ossineke during the year 1868 and at any time 


Yes, sir; In company with Alfred Haines, afterwards a mem- 


ber of E and G. R. Haines & Company. 


For what purpose did you go there? 


} 
; 


To look over the property and see whether 1t was advisable to 
y it under the option we had. 


In what month was this ? 

I think it was in August, 1868. 

Did you make an examination of the property ? 
Yes, sir. 

How carefully ? 
Well, enough to satisfy us that we did not want the property. 
How long were you in examining it? 

My impression 1s that we were up there three or four days. 
Was Alfred Haines an experienced man in that kind of prop- 


Yes, sir. 
What was Alfred Haines’ business ? 
Lumber dealer: he was afterwardsa member of the firm of E. 


and G. R. Haines & Company. 


(). 
A. 
Q. 
A. 
Q). 
A. 


Was he a man of experience in that kind of property ? 

Yes, sir: I considered him so. 

Who was he acting for on that visit? 

He was acting for KE. and G. R. Haines. 

What was the situation of the logs in the river there? 

They had some logs in the stream; I went up the stream and 
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looked at the logs; I did not like the looks of the logs, nor the looks 
of the stream. _ | 
Were the logs together or scattered ¢ 

A. They were scattered all along. 

Q. For how many miles? 

A. I did not go to the top of them; [ went up, I should judge, 
about three miles. 

Q. What facilities for driving logs did that river then afford ? 

A. It was a very small stream and it had to be dammed; we had 
to go on and put in dams by which torun the logs down; we would 
run them from one dam into another, and could only get a very few 
down at a time. 

. At the time you saw it in August, 1868, how m: ny feet of logs 
could be brought to the mill at a time, should you judge ? 

A. Well, aes would have to put in the dams, and they 
1419 would run down, say from one hundred thousand to two 
hundred and fifty or three hundred thousand feet, I should 

judge, at a time. 

(). Did you examine the logs at that time with a view of deter- 
mining their value? 

A. I looked at them to see whether they were of much value. 

@. What, in your judgment, were those logs worth per thousand 
feet ? 

A. I did not consider that ‘y were worth over five dollars per 
thousand. 

Q. Was there anything special in the quality or size of 
which influenced your judgment * 

A. There were a great many small logs and Norway and rough- 
looking logs. : 

(). Did you, at the same time, make an examination of the store 
at that place? 

A. Yes, sir. 

To what extent did you look over the stock 

A. I went in and looked at it with a view of seeing about what, 
accoruing to my idea, it was worth. 

(). Did you hi andle the goods ? 

A. Yes, sir; I went in and took down some of the goods off from 
the shelves and looked at them. 

@. What, in your judgment, was that stock of goods worth at that 
time? 

A. I should not want to pay two thousand dollars in 
them. | 

@. Do you think they were worth more than that? 

No, sIr. 
Was the stock a small or large stock? 
A small stock of goods. 

Q¥. State their condition, quality, and state of preservation. 

A. Well, there were a great many shop-worn goods there, and 
eoods that looked as if they had been bought at some auction—a 
large lot of stuff of one kind that would be unsalable for a store of 
that kind. There were a great many dress goods, and there were 


? 


1054 . GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


very few women in that town that would buy goods of that kind, in 
a backwoods town, shop-worn and dirty. 

Did you look to see how much lumber there was on the prop- 
erty ? 

A. Yes, sir; there was a little lumber on the docks. 

@. About how much ? 

A. I could not state as to the quantity at that time. 

(). Can you state within bounds as to how much there was? 

A. In my judgment, there was not to exceed 200,000 feet there. 
It was shipped as fast as 1t was cut. 

). How came these parties to secure that refusal to buy this prop- 
erty—that is, C. Haines & Company and E. and G. R. Haines ? 

A. Well, they owed us a large amount of money, and we wanted 
our pay, and they came to us and wanted to sell us the “fae rty, to 
‘pay us. It had been dragging along, they had not filled tl ir con- 
tracts for lumber to us, had failed to pay us in lumber ae our ad- 
vances, which was to be sent to Buffalo and Tonawanda. Instead 
of shipping it to us, they were selling to other parties at that time 
and shipping it away. 


Q. Were there any cedar posts there at this time? 
A. Not that I know of. 
@. Do you remember of seeing any ? 


). 
A. No, sir. 
 Q. After that examination what determination did these parties 
make upon their option? 
A. We refused to take the property under that option. 
1420 Q. It was after this that the present defendants became in- 
terested in that property ? 

A. Yes, sir. 

Q. When did you next go up to Ossineke ? 

A. I next went up there in May, 1869. 

Q. For what purpose did you go? 

A. ] went to look over the books and accounts and to take an in- 
ventory of what there was there then. 

Q. What was the condition of the stock of goods in the store at 
this time compared with what it was when you saw it the ese As 
August? 

A. He had a good many of those old goods on hand yet, and we 
other goods sp we had paid for and put in since that time. 

(). W hat quantity, if any, of cedar posts were there at this visit 

1 May, 1869? 

A. The ‘re wasn't any. 

(. Whether or not any cedar posts: were ever turned over to the 
defendants; and, if so, what “~ untity 

A. I don’t know of prt ever being nae over to the defendant. 

Q@. If any had been eullet 6 over, would you probably have known 
it ? 

A. Yes, sir. 

). What quantity, if any, of shingle logs were ever turned over 
to the defendants? 

A. When I was there there were no shingle logs. 


~~ 
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(. Was there any there the fall before? 

A. No, sir. : , 

@. What quantity of shingle logs, if any, were ever turned over 
to the defendants ? 

A. We never had any shingle log 

@. Whether or not the defendants, or any of them, ever made 
any shingles? 

A. We never made any Creagh 

(). Whom do you mes | by yt ! 

A. I mean the defendants Dy defendants [ mean the persons of 
our firm who are gamed to account In this an itter. 

Q. In using the phrase “ defendants” and “we” throughout this 
examination, whom dos you mean } 2 

A. Imean Mr. Cunningham, Mr. Robinson, Messrs. Haines & 
Company, which includes myself.and Mr. Haines. 

(). For what purpose w as the money used that was realized by 
you and your associ ites in that business after you ae your 1n- 
terest in the property 

A. It was used to pay the indebtedness of Oliver and Oliver & 
Robinson, and for operating expenses of the new firm. 

Q. In paying that indebtedness by the new firm, what change 
was there made in the mode of doing it by reason of the change 
that had taken place in the ownership 

A. The accounts were posted to the o edge r of Oliver and Re 
inson until the first day of June, 1869, and we went on paying 
Oliver or Oliver & Robinson’s indebtedness as it appeared on those 
books, and from -other sources, until the first day of June, then we 
opened a new set of books and then carried on into the new set of 
books what Oliver & Robinson owed at that time, and we paid those 
debts 

@. Up to June first, 1869, what proportion of the indebtedness of 
Oliver and Oliver & Robinson had been paid by your firm ? 

A. We had paid between $35,000 and $40,000 of their ink 
ness. 


a 


@. How much was unpaid? 
142] A. My impression is that. there was between six and seven 
thousand dollars. 
When, if ever, was there a new set of books opened ? 
On June first, 1869. | 
Was this unpaid balance brought forward upon those books ‘ 
Yes, sir; it was brought forward to the different accounts. 
Whether or not that balance was afterwards paid by your 
firin ¢ 
A. Yes, sir; at some times Robinson would pay there, and some- 
times, if he had not the money, he would draw a draft on our firm 
in Lockport, or his firm in Buffalo, to pay it, or would give notes— 
which notes one of said firms afterwards paid. 
Q. If paid by Robinson, out of what assets were they paid ? 
A. He paid from (¢ ‘unninghs im, Robinson, Haines, & Company’s 
assets. 
@. At the time that the property passed from Oliver & Robinson 


} 
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to Cunningham, or Cunningham, Haines & Company, what represen- 
tations, if any, did Oliver & Robinson make as to-the amount of 
their debts in connection with the negotiations for such transfer ? 

A. They claimed at first that there was from ten to twelve thou- 
sand dollars of indebtedness that we would have to assume. 

©. What first led you to suppose that there was more? 

A. The amounts we had to pay; drafts coming due for larger 
amount than had been stated to be owing. 

Q@. Did you ever have any talk with Robinson afterwards about 
this increase of indebtedness ? . 

A. Yes; when I went up to Ossineke in the spring of 1869 I had 
a talk with Robinson about this matter. : 

@. What did -he say ? 

A. Well, he admitted that the habilities were twice as large, or 
more, than they had first calculated. 

Q. What explanation did he give of their representations of the 
fall before ? 

A. Well, that everything was not entered on the books, and that 
he did not know what the amount was; that they had estimated it 
too low. | 

Q. Did you make an examination of the books in the spring of 
1869 ? 

A. Yes, sir. 

Q. And what did the books show as to the amounts that you had 
paid and were to pay ? 

A. Between $35,000 and $40,000. 

Q. What complaints, if any, did you make to Robinson of this 
understatement of the debts, and what did he say? 

A. I complained to him when I was there that we had been pay- 
ing more than they had stated the debts of Oliver and Robinson 
were at that time. He said that therr estimate had been too low; 
that they had not got them all in; that he didn’t know they were 
sO big. 

(. In 1869, in the spring, how many feet of the Oliver & Robin- 
son logs had been left over from the season before ? | 

A. We went over the logs and estimated from 500,000 to 700,000 
feet. 

®. How much, in your judgment, were those logs worth per thou- 

sand. , 
14213 A. In my judgment they were worth from $4.50 to $5.00 

per thousand ; we estimated them at the time worth five dol- 
lars a thousand at the mill; they were, however, strung along the 
bank. 

(). Did your firm make any improvements on that mill ? 

A. Oh, yes; built it over, you might say. 

(). Siate those improvements. 

A. We built on a wing, put in four boilers, put in a larger engine, 
put in a gang, put up more boilers, and a boiler-house, and other 
general improvements, including shafting, belting, Xe. 

Q.. Whether or not those improvements were deemed necessary 
in the operation of the property ? 
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A. Yes, sir; they were deemed necessary in order to cut the logs. 
(). At what cost were those improvements put in ? | 
A. My idea is that — y cost about thirty thousand dollars, in ad- 
dition to anything else we had there. 
(. In what year were gem improvements put in ? 
A. It was in the winter of 1868 and the spring of 1869. 
(J. Did these icant delay operations in getting to sawing 
that season ? 
A. Yes, sir. 
Down to what time | 
A. We did not get to sawing with the gang, [ think, until about 
the first of July, 1869, or after. eat 
Q. What time did you get to sawing with the circular saw 
A. In the latter part of June. 
Q. How did he cost of this new machinery compare with the 
cost of the original machinery 7 
A. I conside ae them of much more value than what was there 
when we started ; I think they cost more than the other. 
(. After your firm obtained this property, where was the lumber 
shipped to that was manufactured at Ossineke ? 
A. Buffalo. 
1422 () . Shipped t ail useage 
A. To Cunnii gham, Robinson, Haines & Company, of Buf- 
falo; we had a whole a yard there. 
(). Were books kept by that firm ? 
A. Yes, sir. 
Q. Who kept them ? 
A. I kept them while I was there, which was until along in the 
fore part of 1872. 
@. Who had general charge of the Buffalo business ? 
A. Mr. Cunningham and myself. 
@. What did those books show in cea to this lumber shipped 
from Ossineke to Buffalo ? 
All the lumber that was ship yped from Ossineke to Buffalo was 
entered on the books and credited to the Ossineke office. 
@. What per cent. of uppers did the white pine of that timber 
AVCTALC, . 
A. My impression is four to five per cent. ? 
@. And how would it average in relation to: common lumber in 
regard to price? | 
A. It would run twenty to twenty-five per cent. to culls, and, there- 
fore, would not average a common ae 
Q. In regard to goods that were sold out of the stock in the store 
at Ossineke—whether at a great or small profit? 
A. It was simply a reasonable profit—ten, or twelve, or fifteen per 
cent.; depending on the class of the goods. 
@. What proportion of Norway came in said lumber to Buffalo ? 
A. I should say we got about one-third Norway; that would be 
my impression now. 
Q. Taking the lumber transactions all through, not to exceed what 
sum did that lumber net at the mill ? 
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A. I don’t think it netted us ten dollars per thousand. 

(. Were any profits made in the business? 

A. No, sir. | 

@. What became of your investment ? 

A. It was entirely lost. 

(. How much was your investment in that tranasction ? 

A. My investment was one-third of C. Haines & Company’s in- 
vestment, which was $32,000. 

Q. How much did it cost, per thousand, to put in the river those 
logs in the winter of 1868-9? 

A. My recollection is that it cost about $4.75 or $5.00. 

Q. How much did it cost after that to get those logs to the mill? 

~ A. I should say not less than one dollar or one dollar and a half. 
My remembrance is based upon the accountings which we had 
afterwards of these items of cost; the books showed the fact. The 
stream is a very small stream, with sandy banks, and dams had to 
be built every once in awhile to run the logs from one to the other; 
and the stream being a swift one, would cut out the dams, there be- 
ing so little water, you could take down only a few logs ata time. 
We had to stop the mill, take the men up the stream on the logs 
and drive down a few of them, then dam up the water and hold it, 
and in the meantime saw up what few logs you had at the mill, then 
stop the mill again and go on as before. The logs would run over 
the banks, the banks being low, and caused great trouble; the firm 
was put to expenses of this character. In doing this work we had to 
take the men out of the mill and what men we could get outside, 
those who were not experienced in that business. — 
1425 ®. Did your firm have any accounts against men for get- 
ting out cedar posts ? 

A. Yes; there were three or four parties there who were getting 
out posts for us when I was there in June, and we were paying them 
out of the store, and in money when it was necessary. 

Q. What was the amount of those accounts? | 

A. I think it was about $1,500 to $1,800. : 

Q. Do you know whether the posts came in and were delivered ? 
_ A. We afterwards got posts along in the summer and fall of 1869, 
I think. 

Q. From what other source did the company receive posts ? 

A. I am not aware of receiving any from any other source. 

@. Was there a sale of lumber to M. W. Evans, of Loekport ? 

A. Yes, sir; in the fall of 1868. 

@. How many feet? 

A. A million feet. 

@. For how much were they sold? 

A. Ten dollars a thousand. 

@. What was done with the money ? 

A. It was used to pay Oliver or Oliver & Robinson debts. 

Q. State a little more fully than you have done the mode in which 
your firm paid the debts of Oliver and Oliver & Robinson ? 

A. In the commencement George J. Robinson drew drafts on us 
at Lockport; that is, on C. Haines & Company, at Lockport. We 
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accepted and paid all the drafts they drew on us; that is, in pay- 
ment of Oliver and Oliver [&] Robinson debts, and the books were 
ee 


DOOKS Whicn 


afterwards burned in my office, being the same set of 
had our accounts in; and all the old firm papers were burned. 

Q. Were these payments entered on those books? 

A. Yes, sir. 

(). What became of the drafts ? 

A. The most of them, I think, were burned. My safe was full of 
my individual business, and this matter having run along, anc 
ing old business, the drafts were put into a barrel, and when my 
office went they were burned or scattered, at least I never saw them 
afterwards. 

(). Were these the drafts the large amounts of which alarmed 
you ? 

A. Yes, sir. 

Q. Were payments of those old debts made in any other manner 
or by any other person ? 

A. I think they were made by Robinson at Ossineke ; notes were 
given for them there by Robinson, and we afterwards paid them. 

(). And these notes were in addition to the drafts ? 

A: ¥es, sir. 

@. Whether or not Robinson made payments In any other man 
ner that you know of? 

A. He made them in Detroit; he borrowed money a 
National Bank on our firm paper, discounted, and pai 
it; Cunningham, Robinson, and Haines & Company 1 
paper. 

. Were those payments made by Robinson out of his own means 
or out of the assets of the firm of which he was a member? 

A. Made out of the assets of the firm; he did not advance any- 
thing individually. 

Q. Were there a class of claims known as the Sag law claims? 

A. Yes, s1r. 

Q. What was their amount? 

A. I don’t know as I know the amount; I know there were claims 
there; | never have seen accounts or anything of them, but [ kn 

there were claims against Oliver or Oliver & Robinson ; 
1424 it was understood at the time of the agreement that we 

not to assume or pay; I do not estimate them in my st: 
ment of the liabilities that we assumed to pay ;-we paid everythin 
that we agreed to pay that was presented for payment. 

(. In what years were those payments made? 

A. They were made in 1868 and 1869; the most of them were 
made in the fall and winter of 1868. 

@. Concerning your three thousand dollars interest in 
tel mortgage. How and by whom was that paid ? 

A. One one-thousand dollar note was paid by Oliver & Robinson 
prior to the purchase, and two thousand dollars were paid after the 
purchase, from the assets of the firm, and was paid by the new firm. 
[It was paid in lumber. That is all we ever received of the amounts 
that Oliver and Oliver and Robinson owed C. Haines & Company, 
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except smal] amounts of lumber, which brought the indebtedness 
down to about twenty-two thousand. dollars. 
(Exhibit A shown witness.) 
(. In whose handwriting is that exhibit ? 
A. George J. Robinson’s. 
(. When was it made? 
A. It was made at the same time we got the tee of the Oliver 
WX seta property, and in connection with that business. 
What books, if any, did said Robinson consult in making this 
Ee for the purpose of stating the amounts due from his firm to 
E. and G. R. Haines & Company ? Gries 
A. He consulted C. Haines & Company’s books, of Lockport, the 
ones that were burned; also, E. and G. R. Haines & Company’s 
books or account. 
(). Are the statements of those amounts contained in this writing 
correct 
A. Yes, sir. 
sige “ B” shown witness.) 
What is this paper? 
A That is a copy of a receipt given by C. Haines & Company to 
Oliver & Robinson for three notes of a thousand dollars each. 
@. When was that receipt given ? 
A. It was given April 22, 1868. 
What three notes are those? 
A. Those are the three notes concerning which [ have previously 
testified. 
(Exhibit “C” shown witness. ) 
Q. What papel ris this? 
A. It is a copy of f the agreement which related to the chattel mort- 
gage concerning. which I have testified. 
@. When was that memorandum or agreement made ? 
A. April 22, 1868. I produce these exhibits and request them to 
be annexed to this, my deposition, as a part of my testimony. 
Q). Bor whose debt were those notes and that chattel mort: TALE 
given? 
A. Originally, for bi id D. Oliver alone. 
(). How did the firm of Oliver & Robinson become involved in 
these papers ? 


A. We were going to foreclose on the chattel mortgage we had on 


Oliver’s logs, to secure a debt due from Oliver individually to us, 
and they agreed to pay it by giving us their notes, secured by a 
chattel mortgage on a million feet of the logs, and those notes and 
that chattel mortgage were substituted for the Oliver debt and chat- 
tel mortgage. 

Q. What was the amount of other improvements you put 
1425 upon that property, in addition to those you have stated ? 

A. I should judge we put on four or five thousand dollars’ 
worth in buildings, houses, ware-house, and boarding-house—per- 
manent improvements for the operation of the property. 


~s es —-§ 
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Q. Lastly, do you know, or can you set forth, any other matter 
or thing which may be of benefit or advantage to the parties at 
issue in this cause, or either of them, or that may be material to the 
subject of this, your examination, or the matters In question in this 
cause? If yes, state the same fully and at large in your answer. 
A. I know of nothing further. 


PHILIP M. RANNEY. 


ix “A.” GN. H. 


Whereas E. & G. R. Haines, and C. Haines & Co., have obtained 
a refusal from David D. Oliver to buy his interest at Ossineke in 
certain lands, personal property and firm assets of Oliver and Rob- 
inson more particularly set forth in a written instrument with said 
Oliver, now this memoranda sets forth: 

Ist. That said Robinson, of said firm of Oliver & Robinson, will 
quit claim & return from said business by being held good from all 
liabilities in said business, and matters growing out of his business 
association with said Oliver for the full sum of twenty-five thousand 
dollars. 

2nd. If the investigation of said lands, accounts, liabilities, & 
other matters, are satisfactory to the parties hereto, and if nec- 
essary capital can be put in to make it desirable as an investment, 
then the parties hereto propose to enter into a copartnership for the 
purchase of said property, and carrying on the lumber manufact- 
uring business, said Robinson to take a one-fourth interest, and his 
said interest to be turned in at twenty-five thousands dollars, said 
KE. & G. R. Haines, and C. Haines & Co., to take a three-fourths 
interest, and their joint claims against said Oliver to be turned in at 
thirty-four thousand three hundred and thirty 93-100 dollars, said 
Haines to cancel all their obligations against said property & firm 
of Oliver & Robinson, & to funa their entire claim on a general co- 
partnership to be hereafter formed. 

Said Robinson is to cancel all his claims against said property & 
partnership, & to fund his entire interest as above. 

Said Robinson is to stand between said new firm and Henry M 
Robinson’s claims to said property upon payment by said new firm 
to said H. M. Robinson of his actual cash investment and interest 

thereon. | 
1426 Exuipit “B.” G.N. H. 
DrrroIt, April 22nd, 1868. 

Received this day, of Oliver and Robinson, their three promissory 
notes for $1,000 each, due, respectively, August Ist, 1865, Septem ber 
Ist, 1868, October Ist, 1868, and we agree that on receiving the 
amount of said notes we will apply the sale to the reduction of the 
indebtedness of D. D. Oliver to us for advances made to said Oliver 
under and at the time of the execution of his chattel mortgage to 
us dated July 16th, 1867. 

(Signed) C. HAINES & CO. 
St p. 3 
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Exnipir “C.” -G. Noi. 

Memorandum agreement between E. & G. R. Haines, of Buffalo, 
New York, by Emer Haines, their atturney-in-fact, and C. Haines 
and Company, of Lockport, New York, by Philip M. Ranney, their 
attorney-1n-fact, parties of the first part, and “ Oliver and Robin- 
son,’ of Ossineke, Alpena county, Michigan, parties of the second 
part. 

Whereas said Oliver and Robinson have this day made and exe- 
cuted to said E. & G. R. Haines and C. Haines & Co. a certain chat- 
tel mortgage upon all the logs belonging to said Oliver and Robin- 
son now in or upon the banks of the Devil river, in said county of 
Alpena, marked with cross axes, thus & x, to secure the payment of 
six thousand dollars ($6,000); and whereas there was no method of 
specifying the part ticular amount of said logs that was-to be covered 
by said mortgage, which was one million feet thereof,and said mort- 
gage was therefore made to cover and include the whole of said logs 
so marked as aforesaid, whereas in reality only one million feet the reof 
should be covered and included thereby : 

Now, therefore, thisagreement w itnesseth, that said E.& G. R. Haines 
and C. Haines and Company, by their respective attorneys-in-fact 
above named, hereby in consideration of the premises and five dollars 
to them in hand paid, the receipt whereof is hereby acknowledged, 
covenant, promise, and agree to and with said Oliver and Robinson 
that they will not, nor shall their assignees, ever take possession of 
or seize for the purposes of foreclosing said mortgage, or selling un- 
der the same any more than one million feet (1,000,000 ft.) ot the 
said logs in said mortgage described, and that upon taking or re- 
ceiving one million feet (1,000,000) thereof, then they will release 
their right under said mortgage to take or sell any more of said logs 
without, however, releasing said Oliver and Robinson from the pay- 
ment of the notes which said mortgage secures, 1t being the inten- 
tion of this agreement to render said chattel mortgage—except as to 
the lien of the parties of the first part hereto against third parties 
upon said logs—operative and in force against one million feet 
(1,000,000 ft.) only of said logs, said parties of the first part hereto 

reserving their lien upon the whole of said logs against any 

1427 and all persons except said Oliver and Robinson. 

In witness pee oh said parties of the first part have hereto 
set their hands and seals, by their respective attorneys in fact, this 

22nd day of April, A. D. 1868. 


(Signed) EK. & G. R. iH AINES, [SsEAL. | 
By E. HAINES, Att'y in Fact. 
C. HAINES « CO., [SEAL.] 
By PHILIP M. RANNEY, 


Att'y in Fact. 


In presence of— 


H. M. DUFFIELD. 


UniteD STATES OF AMERICA, | 
District of Minnesota, j 
i, Samuel Morrison, the notary public named in the annexed 


> © 
alt.” . Sa 
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notice to take the deposition of Philip M. Ranney, do hereby certify 
that the reasons for taking the foregoing deposition are, that the 
witness above named is a material and necessary witness in the 
cause In the caption of said deposition entitled, and that he resides 
at Cloquet, in the State of Minnesota, and more than one hundred 
miles from the place of trial ot said Cause. 

I further certify that notice to the complainant and his counsel i 
said cause of he time and place ot taking said deposition, and noti- 
fying him and them to appear at said time and place, and take such 
part in the examination of said witness as they might be advised, 
and as should be fit and proper, was made out and served on said 
counsel, as appears from said notice hereto annexed with the proof 
of such service there on e ndorsed. 

And I further cert! iy that I was attended by the defendant 
their counsel, the complainant not appearing, at the time and plac 
as stated in the caption and said deposition, and by the said witness 
there named; and that the said witness, being of sound mind and 
of lawf ul age, Was, before the commencement ol {f the tak Ing of his 
deposition, by me duly and publicly cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the cause 
aforesaid, and was carefully examined, and that the deposition as 
given was taken stenographicaliy by George N. Hillman, Esq., in 
the presence of such witness, and the said counsel, and in my 
presence, and afterwards presented by said Hillman, and from the 
statements of the witness, and that the deposition of such witness 
when completed was by said Hillman in my presence carefully read 
over to such witness, and subscribed | AY such witness in the presence 
of myself and said Hillman and suc h of said counsel and parties 
in said cause as were in attendance. 

And I further certify that the exhibits attached to said deposition 
are the ones referred to therein, and that In the caption and said 
deposition is containe d a complete record of all the proceedings be- 
fore me at the time of taking the same; that I have retained the 
sald deposition in my possession until | could deliver the same to 
the court in which said action is pending, or seal the same up and 
deposit [it | in the post ol fice, directed to re ony 

And I do further certify that | am not of counsel or at- 
1428 torney of the parties to said cause, nor in anywise interested 
in the event thereof. ; 

In testimony whereof I have hereunto set my hand this 25th day 
of April, A. D. 1881. ; 

[SEAL. | SAMUEL MORRISON, 
Notary Publie, Ramsey Co.. Minn. 


1 

A 
’ 
l 


Kees: 
2 day’s attendance 
1 oath: to witness... 
Stenograp yher’s fees 


Paid by defendants. 
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UNITED STATES OF AMERICA, | 


of “i ¥ 4 g SS . 
District of Minnesota, J 


I, George N. Hillman, the person named in the annexed stipula- 
tion, do hereby certify that the reasons for taking the foregoing depo- 
sition are that the witness above named was a material and neces- 
sary witness in the cause in the capition of said deposition entitled, 
and tnat he resides at Cloguet, in the State of Minnesota, and more 
than one hundred miles from the place of trial of said cause. 

[ further certify that notice to the complainant and his counsel in 
said cause of the time and place of taking said deposition and noti- 
fying them to appear at said time and place, and take such part in 
the examination of said witness as they might be advised, and as 
should be fit and proper, was made out and served on said counsel, 
as appears from said notice hereto annexed, with the proof of such 
service thereon endorsed. : 

And I further certify that. I was attended by the defendants and 
their counsel, the complainant not appearing at. the time and place 
as stated in the caption and said deposition, and by the said witness 
therein named, and that the said witness being of sound mind and _ 
of lawful age, was, before the commencement of the taking of his 
deposition by Samuel Morrison, a notary public, duly and publicly 
cautioned and sworn to testify the truth, the whole truth, and noth- 
ing but the truth in the cause aforesaid, and was carefully examined, 
and that the deposition, as given, was taken stenographically by my- 
self in the presence of such witness and the said counsel and of said 
Morrison, and afterwards printed by me, from the statements of the 
witness, and that the deposition of such witness, when completed, 
was by me carefully read over to such witness and subscribed by 
such witness in the presence of myself and said Morrison of such 

counsel and parties in said cause as were in attendance. 
1429 And I further certify that. the exhibits attached to said 
} deposition are the ones referred to therein, and that in the 
caption and said deposition is contained a complete record of all the 
proceedings before me and said Morrison at the time of taking the 
same; that I have retained the said deposition in my possession until 
I could deliver the same to the court in which said action is pending 
or seal the same up and deposit it in the post office, directed to said 
court. | . 
And I further certify that I am not of counsel or attorney for 
either of the parties to said cause, nor in anywise interested in the 
event thereof. 

In testimony whereof I have hereunto set my hand this 25th day 

of April, A. D. 1881. 
GEO. N. HILLMAN, 


Stenographer. 


Fees are as stated 1n the return of said Morrison. 


sii al 
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1480 In the Cireuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Chancery. 


Davip D. OLIVER 
Us, 
Henry S. CUNNINGHAM, GARRET B. Hunt, JAcop ESCHLEMAN, CAL- 
vin Haines, Phillip M. Ranney, Henry M. Robinson, and George 
J. Robinson, Defendants. 


To Alfred Russell, Esq. 


Sir: Please take notice that on the 2 
ten o'clock in the forenoon of said day, at the ofhee of Seth L. Car- 
penter, in Alpena, Mich., a notary public, not of counsel or attorney 
to either of the parties in this suit, or interested in the event of this 
cause, I shall take the deposition of Thomas H. Hunt, William H. 
Sanburn, James L. Sanburn, Frank Gilchrist, Comstock, Dan- 
iel Carter, Frank H. Dyer, George Sproul, Charles B. Greeley, James 
Lewis, and John Elsworth, witnesses on behalf of the defendants, 
all of whom reside at a greater distance from the place of meeting 
than one hundred miles, at which time and place you are at liberty 
tO appear and put such cross-interrogatories as to you may seem 


meet. . 
Dated April 18th, 1881. 
HENRY M. DUFFIELD, 
Sol. for all tlre De f ts, except the Robinsons. 


STATE OF MICHIGAN, | 
County of Wayne, J 


_ que . 
SS. 


Edwin Sweetser, being duly sworn, deposes and says: That he 
served a paper, of which the within is a copy, upon Alfred Russell, 
by leaving the same with a clerk in his office. 


EDWIN SWEETSER. 


Subscribed and sworn to this 18th day of April, A. D. 1881, before 
me. 
GEO. H. CARLISLE, 
Notary Public, Wayne Co.. Mich. 


1431 In the Cireuit Court of the United for the Eastern District of 


District of Michigan. In Equity. 
Davip D. OLIVER vs. HENRY 8S. CUNNINGHAM ef al. 


It is hereby stipulated, that the testimony of witnesses for defend- 
ants to be taken’ at Alpena, Michigan, under notice served April 
ISth, may be postponed to the twenty-eighth day of April, 1881, 
and that time for defendants to take the testimony of said witnesses 
at Alpena may be extended until said testimony Is taken and re- 
turned to the master, provided defendants commence taking testi- 
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mony of said witnesses on April 28th, and continue from day to day 
until the same shall be completed. 
HENRY M. DUFFIELD, 
Solicitor for Defe ndants. 
ALFRED RUSSEL, 


Solicitor for Complainant. 


I, Seth L. Carpenter, a notary public in and for the county of Al- 
pena, in the State of Michigan, residing at the city of Alpena, do 
hereby certify that the depositions of Charles B. Greely, James L. 
Sanborn, John Ellsworth, George B. Sproul, Thomas H. Hunt, 
James Lewis, Wm. H. Sanborn, Samuel Carter, and Frank H. Dyer, 
the foregoing witnesses, was taken by and before me by virtue of the 
notice and stipulation hereto attached, on the 28th day of April, 
1881, at my office in Alpena, commencing at 10 o’clock, a. m. of 
that day and continuing from day to day until completed ; that the 
said witnesses were by me first sworn to tell the truth, the whole 
truth, and nothing but the truth, in relation to the matterin differ- 
ence between the parties to said cause; that they were then exam- 
ined and cross-examined by counsel, and their testimony was by me- 
reduced to writing in their presence, and when completed was read 
over to, and signed by, them in my presence; that there appeared 
and was present at the taking of said depositions Judson D. Holmes, 
solicitor for defendants, except [the] Robinsons,and David D. Oliver, 
the complainant, In person. 

[ further certify that the Exhibits offered in evidence upon the 

taking of said deposition were by me marked Exhibits “al,” ‘‘a2,” 
“a3” “a4” “a5,” “ab,” “b,” “0? “d,” “oe? “fh? “i —j” 
“7.” and “m,” respectively, and are herewith returned attached. | 
further certify that I am not of counsel for or attorney for either of 
the parties, nor interested in the event of the cause, and that the 
reason for the taking of said depositions is that said witnesses reside 
more than one hundred miles from the place where said cause 1s to 
be tried. 

Witness my hand and official seal this 2nd day of May, 1881. 

[SEAL. | SETH L. CARPENTER, 
| Notary Public. 


1482 In the Circuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


Davip D. OLIVER, Complainant, 
US. 
Henry 8S. CUNNINGHAM, GARRET. B. Hunt, Jacosp EscHLeMAN, 
Calvin Haines, Philip M. Ranney, Henry M. -Robinson, and 
George J. Robinson, Defendants. 


STATE OF MICHIGAN, | 
Alpena County,  § 
The deposition of Charles B. Greely, of the city of Alpena, county 
of Alpena, and State of Michigan, a witness produced, sworn, and 
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examined on the 28th day of April, A. D. 1881, at ten o’clock a. m., 
at my office in. the city of Alpena, Michigan, before me, a notary 
public for said county of Alpena, pursuant to the notice hereto an- 
nexed. | 


The said CHaries B. GREELY, being first.duly sworn and exam- 
ined as a witness for and on behalf of the said defendant, testified as 
follows: 


Examined by Jupson D. Houmes, Esq. : 


(J. State your age, residence, and occupation. 

A. 39 yrs.; Alpena; county treasurer of Alpena county. 

. Have you in your office as county treasurer and in your cus- 
tody as such officer the original assessment-rolls as returned by the 
township treasurer for the township of Ossineke, in the county of 
Alpena, for the years 1868, 1869, 1870, 1871, 1872, and L875? 

A. I have. | 

(. Are said assessment-rolls bound in book form with other as- 
sessment-rolls of the said county ? 

A. They are. 

Q. (Witness shown paper marked Exhibit A 1 and asked to state 
what it is.) 

A. It is a true and compared copy of the original assessment-roll 
of the township of Ossineke for year 1868, being two double pages 
of the assessment-roll of the resident taxpayers of said township, 
showing the various taxes assessed and levied on the property de- 
seribed in said exhibit. 

@. Were those taxes, as shown on Exhibit A 1, returned unpaid 
to the county treasurer, or were they paid to the township treasurer 
before they were returned, except lst description and the 4th & 5th 
from the bottom on the second page? 

A. They were paid to the township treasurer. 

(. (Witness shown paper marked Exhibit A 2 and asked to state 
what it is.) 

A. It is a true and compared copy of the original assessment-roll 
of the township of Ossineke for the year 1869, being two double 
pages of the assessment-roll of the resident taxpayers of said town- 
ship, showing the various taxes assessed and levied on the property 
described in said exhibit. 

(). Were those taxes, as shown on Exhibit A 2, returned 

1433 unpaid to the county treasurer, or were they paid to the town- 

ship before they were returned, except those descriptions- 

marked not paid in the marginal right-hand columns of said ex- 
hibit ? 

A. They we paid to the township treasurer, with the above ex- 
ception. 

. (Witness shown paper marked Exhibit A 3 and asked to state 
what it is.) 

A. Itis [a] true and compared copy of the original assessment-rol] 
of the township of Ossineke for the year 1870, being three double 
pages of the assessment-roll of the resident taxpayers of said town- 
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ship, showing the various taxes assessed and levied on the property 
described in said exhibit. 

@. Were those taxes, as shown on Exhibit A 38, returned unpaid 
to the county treasurer, or were they paid to the township treasurer 
before they were returned? | 

A. There are none of them marked paid on the original roll, and, 
as shown by Exhibit A 3, I have examined the return of the town- 
ship treasurer of said township for the year 1870 of taxes unpaid 
and delinquent, and find that none of f the descriptions, as shown by 
said Exhibit A 3, were returned for non-payment of taxes for that 


year, except the N. W. 1 of see. my 29, 8, and the S. E. ¢ of N. W. 
93, 29, 8, and W.} of N. W. ' 86, 29, 8, but I find those twice 
assessed. 


@. (Witness shown paper marked Exhibit A 4 and asked to state 
what it is.) 

A. It is a true and compared copy of the original assessment-roll 

f the township of Ossineke for the year 1871, being two double pages 
of the assessment-roll of the resident taxpayers of said township, 
showing the various taxes assessed and levied on the property de-. 
seribed in said exhibits. 

@. Were those taxes, as shown by Exhibit A 4, returned unpaid 
to the county treasurer, or were they paid to the township treasurer 
before they were returned ? 

A. They were A ary to the aigécrion treasurer, unless otherwise 
shown by Exhibit A 4, under the column headed “remarks” at right 
hand of each sa 

@. (Witness shown paper marked Exhibit A 5 and asked to state 
what it is.) 

A. It is a true and compared copy of the original assessment-roll 
of the township of Ossineke for the year 1872, being three double 
pages of the assessment-roll of the resident taxpayers of said town- 
ship, showing the various taxes assessed and levied on the property 
described in said exhibit. 7 

Q. Were those taxes. as shown by Exhibit A 5, returned to the 
county treasurer, or were they paid to the township treasurer before 
they were returned ? | 

A. They were paid to the township treasurer, unless otherwise 
shown by Exhibit A 5, under the column of “ remarks” at right hand 
of each page. 

Q. (Witness shown paper marked [ Exhibit] A 6 and asked to state 
what it is.) 

A. It is a true and compared copy of the original assessment-rol] 
of the township of Ossineke for the year 1873, being two double 
pages of the assessment-roll of the resident taxpayers of said town- 
ship, showing the various taxes assessed and levied on the property 

_ ribed in said exhibits. 
1454 Were those taxes,as shown by Exhibit A 6, returned to 
Py tos treasurer, or were they paid to the township treas- 
urer before they were returned ? 
A. They were paid to the township treasurer unless otherwise 
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shown by Exhibit A 6, under the column headed “ remarks,” at the 
right hand of each page. 

Q. Do the marks in pencil on the several exhibits named, and 
above referred to, appear on the original assessment roll in your 
office? : 

A. They do. They are correct copies compared by myself with 
said originals, and of the whole of said assessment rolls, so far as 
shown by said exhibits. 

(. Have you examined the original assessment rolls for the town- 
ship of Ossineke returned to the county treasurer’s office, and now 
in your custody as county treasurer of Alpena Co., for the years 
1569, 1870, 1871, 1872, and 1873, so as to ascertain the amount of 


} 
i 
} 
i 


lands 


highway taxes assessed in each year, assessed-on non-resident 


as appears by said rolls? 
A. I have. 
(). Please to vive the amount on the one hundred dollars’ 
ation. 
A. In 1869, $1.65 on a hundred. 
In 1870;. 1.00 on a hundred. 
1.00 on a hundred. 
91 cents on a hundred. 
65 cents on a hundred. 
. Are those amounts you have just given taken from the same 
rolls from which you made Exhibits ih. af 3 A - 
A. They were. 


Cross-examination by Mr. OLIvEr: 


Q. Does the rolls from which you made those exhibits show who 
paid the taxes ? 
A. They do not, with the exception of 1868. 


CHARLES B. GREELY. 


Subscribed and sworn to this 28th day. of April, 1881. 
S. L. CARPENTER, 
Notary Public. 


JAMES L. SANBORN, a witness produced, sworn, and examined on 
the part of the defendants, testified as follows: 


Examined by Mr. Hommes: 


What is your name, age, residence, and occupation ? 
James L. Sanborn; 25 y’rs; Ossineke ; lumberman. 
Are you acquainted with the stream known as the Devil river? 
lam. 
How long have you resided at Ossineke ? 
A. Seven years; most of the time. 
Q. What is the capacity of that stream per year for running and 
driving logs? 
A. I should say three millions; the most we have ever got out. 
Q. Have you been engaged in the business of lumbering on that 
river for the last seven years. | 
A. I have, with the exception of the year 1875 & °4. 


Cn a ae 


ECT lB oo NES ri ape 
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Q. Do you know the so-called Oliver lands in Ossineke township 
and the township south of Ossineke ? 

A. I doin part. I know those in town. 29, R. 8 east. 

. Have you seen any of the timber that came off those lands? 

A. I have. 

Q. What is the quality of the white-pine timber ? 

A. I should say that what I have cut and handled would run 
about five (5) per cent. to uppers. : 

Q@. From what township was ee timber cut? 

A. Town. 29, R. 8 east. 

Q. Did you ever see any timber that was cut from those lands by 

E. M. Fowler & Co. ? 
1435 A. I have. 
(). About how much, and where was it situated ? 

A. I could not tell the quantity, but have frequently seen the tim- 
ber so cut on their landing after had hauled it, during the past 
— years. 

Has any of the timber, cut by Fowler & Co., off said land been 
Boa cdiwe tured into lumber by Sanborn & Sons, at Ossineke ? 

A. Yes, there has been. 

Q. Judging from what you saw on the landing of this timber, 
and at the mill, what per cent. of the white pine would run to uppers 
of the timber cut by E. M. Fowler & Co. ? 

A. I would say that the ae cut in the summer of 1875 would 
not run any uppers, and the logs cut in the season of 1880 would 
run ten per cent. to uppers. 

@. What experience have vou had in measuring and estimating 
lumber ? 

A. I have sawed for five years, as head sawyer, and inspected one 
or two cargoes ; have scaled some logs in the woods 

@. You say that you have got out three million logs out of Devil 
river in one year; what would be the full capacity of the stream ? 

A. I should say four million feet. 

@. Were you the deputy township clerk of the township of Ossi- 
neke for the year 1880-81 ? 

A. I was. 

Q. Who was the clerk at that time ? 

A. Duncan Mckellop. 

@. Do you remember the date of your appointment as deputy ? 

A. Within ten days after the annual April election of 1880. 

@. Who had the care and custody of the township books and 
papers pertaining to the office of the township clerk of Ossineke 
during the time that you was deputy township clerk ? 

A. I did. 

9 


@. From whom did you receive the same ‘ 


A. I got them from David Stewart, in the spring of 1879, at which 
time I held the office of deputy clerk by appointment ; the township 
clerk, elected at the annual meeting, April, 1879, removed from the 
township during the summer, and I was appointed township clerk 
by the board to ‘fill the \ racancy: 

Q. Did Stewart turn over to you all the books and papers per- 
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, taining to the office of township clerk, in the spring of 1879, that he 
had in his possession ? 
A. He so informed me. 
@. Was Stewart the township clerk for the years of 1878 & 1879? 
A. He was. : | 
@. Among the books and papers turned over to you by Stewart, 
t 


was there any chattel mortgages, either original or copies thereof, 
purporting as having been filed for the years 1867, 1868, 1869, 1870, 
1871, and 1872, or renewals of any such mortgages for those years, 
in said clerk’s office ? 

A. No; there was not, except the copies written in the book. 

@. Was the original mortgage or copy thereof other than as ap- 
pears on pages 23, 24, 25, 26, 27, 28, & 29, in book marked on the 
back b, township of Ossineke, and on the side, record chattel mort- 
gages, contracts on file,at any time when you was township clerk 
or deputy clerk in said township, or any renewal of said mort- 
gage 

A. There was not. 

@. Who was elected township clerk at the township election of 

1881? 

1456 A. George J. Sproul. 

; (. Did you deliver to Sproul all the township books, papers, 
and records belonging to the township clerk’s office after he was 
elected and qualified ¢ 

A. I did. 

@. Did you ever make search during the time that you were 
township clerk or deputy township clerk to see if you could find the 
original or a copy of a mortgage on file in said clerk’s office other 
than as appears on pages 23 to 29, inclusive, in the book referred to? 

A. I did. 

. Did you find the same? 

A. I did not. 


JAMES L. SANBORN. 


Subscribed and sworn to before me, this 28th day of April, 1881. 
SETH L. CARPENTER, 
Notary Publie. 
Adjourned till to-morrow, April 29th, 1881, at 10 o’clock a. m. 
Ss. L. CARPENTER, 
Notary Public. 
APRIL 297TH, 1881. 
Parties present by att’ys. 
JOHN Extswortu, a witness produced, sworn, and examined on 
the part of the defendants, testified as follows: 
Examined by Mr. Hotmgs April 29th, 1881: 
Q. What is your residence, age, and occupation ? 
A. John Ellsworth ; 44 years; Ossineke, and ama farmer. 
. How long have you resided in Ossineke township ? 
A. I think I have since the spring of 1867. 


a a 
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Q. Did you hold the office of overseer of highways or pathmaster 
in road district number one in said township for years 1869, 1870, 
and 1871? 

A. My impression is that I held it for two years in succession, for 
the years 1869, 1870, and to April, 1871. 

Q. Was the firm of Cunningham, Robinson, Haines & Co. doing 
business during these two years at Ossineke ? 

A. Yes, SIP. 

@. Did your road disteiat include fur those two years the town- 
ship or that part of it where the village of Ossineke and where the 
property of said company was situated ? 

A. Yes, sir; their mill and personal property. 

(. How was the road taxes assessed against said firm in your road 
district paid ? 

A. They were paid by the highway labor of the firm for the two 
years I was in. 

@. That is by their men and teams by your direction ? 

A. Yes, sir; under my instructions. 


JOHN ELLSWORTH. 


Subscribed & sworn before me, this 29th ——, 1881. 
Ss. L. CARPENTER, 
Notary Public. 


1437 GEORGE J. SPROUL, a witness produced, sworn, and ex- 
amined on the part of the defendants, testified as follows: 


Examined by Mr. J. D. HoLMEs: 


Q. State your name, residence, age, and occupation. 

A. George J. Sproul: Ossineke; 40 years; occupation, a farmer. 

(. How ong have you resided at Ossineke? 

A. Since July 1869. 

®. You were elected at last April annual election as township 
clerk of said township? 


A. I was. 
(. And now hold the office? 
A. Yes. 


@. Have you the records, books, and papers pertaining to the 
township clerk’s office in said tow nship in your possession ? 
A. All that I know of I have. 


©. (Witness shown paper and asked to state what itis. Paper’ 
| } 


offered in evidence.) 

A. This is a statement which shows a copy of the record in the 
township clerk’s office for the township of Ossineke, and shows the 
amount of the highway taxes raised for years 1869, 1870, 1871, 1872, 
and 1873. 

Q. Have you compared Exhibit B with the original entry : 
made in the township clerk’s books of the meetings of the bo: ird of 
highway commissioners, as to the assessment of highw: ay taxes for 
the years abov e mentioned, and is the same a correct copy thereof? 

A. Yes; I have, and it is a correct copy. 


ene ee 


— 
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Q. Have you the book marked on the back “ Record B, township 
Ossineke,” and on the side “Record chattel mortgages contracts.” 

A. Yes, sir; I have. 

@. Do you find recorded in said book, on pages 23 to 29, inclusive, 
the record of a chattel mortgage purporting to have been given by 
David D. Oliver and George J. Robinson to Henry M. Robinson, 
bearing date November 26th, 1867? 

A. Yes, sir. 

Q. (Paper marked Exhibit “C” shown witness, and offered in ev1i- 
dence, and witness asked to state what it is.) 

A. A copy of the mortgage referred to. 

Q@. After your election and qualification as township cle rk, from 
whom did you receive the records, books, and papers pertal nn lg to 
the oflice of township clerk of said township? 

A. From James L. Sanborn. 

Q. Was he the — for the last year for said township? 

A. No, sir; he was deputy clerk. 


{ 


Cross-examipvation by Mr. D. D. OLIVER: 

¥. Do you know how many books belong to the township record ? 
A. No, sir; I do not. 

(). Then you do not kn 
turned over to you from tl 

A. I don’t know. 

Q. Do you know that the books that were turned over were town- 
ship records ? 

A. I never saw them before, but supposed they are. 

Q. Were they turned over to you, or to Mr. Sanborn, as deputy ? 

A. ‘They were turned over to me. 

@. Do you know that the exhibit put in here is a true copy from 
the books? 

A. Yes sil 
1488 Q. Have you examined to know whether this mortgage, 
Exhibit “C,” has been cancelled? 
A. No, sir; | have not. 
Q. Do you know whether it is necessary to have a copy filed ora 


record made for a chattel mortgage ? 


ow that all of the township records were 
ie previous clerk ? 


Objected LO as incompetent. 


A. I do not know. 
Q. Is there any copy of the original of such mortgage on file in 
your office ? 


A. I do not know cen there is or not; I have not examined. 


(). In regard LO higl nway ax, Lon you know that the highway tax 
was assessed and paid acc ordi ‘to the record of the highway com- 


missioner ? 
- No, SII 
Has it been a practice in Ossineke township to make out a 
Re Sa ay assessment-roll, and have the taxes [been] worked out or 
paid ¢ venerally by the resident tax-payers tc the overseer of high- 
ways or under his direction ‘ 


l3o—214 
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A. There has been a resident roll made out; i think the most of 
the residents work them out; I am not sure. 

. Was the non-resident taxes not put on the roll? 

A. No; they never was put on; not that I have ever seen. 

@. Do you know whether the names of company of Cunningham, 
Robinson, Haines & Co. or E. M. Fowler and Co. were placed on the 
tax roll and the tax worked out or paid by them in the years 1869 
to 1873, inclusive ? | 

A. Mr. Fowler worked out his taxes last year, and I do not know 
whether they did or not for the years mentioned. 


Redirect examination by Mr. Hoimss: 


Q. Did you ever hold the office of overseer of highway for town- 
ship of Ossineke in the road district in which you resided ? 

A. I have not that I remember. 

@. Did Mr. George J. Robinson reside at Ossineke during the 
years 1869, 1870, 1871, 1872, & 1873, till spring or summer of 1875? 

A. Yes, sir; I believe he did. 

@. He was a member of the firm of Cunningham, Robinson, 
Haines & Co., at that time doing business at Ossineke, was he not? 

A. That was the name of their firm. 

@. Will you examine the book marked Record B, Township Ossi- 
neke, on the back, and on the side, Record Chattel Mortgages Con- 
tracts, and see if you can find a record of whether the mortgage of 
which Exhibit “C” is a copy has ever been discharged ? | 
A. I do not find any. 


GEO. I. SPROUL. 


Subscribed and sworn to before me this 29th day of April, 1881. 
Ss. L. CARPENTER, 
Notary Public. 


1459 THomas H. Hunt, a witness produced, sworn, and exam- 
ined on the part of the defendants, testified as follows: 


Examined by J. D. Hotmes, Esq.: 


Q. What is your name, age, residence, and occupation ? 

A. Thomas H. Hunt; 57 years; Alpena; lumber inspector. 

@. How long have you been engaged in inspecting lumber in 
Alpena? 

A. Fourteen years. | 

@. Are you a member of the firm of Thomas H. and H. J. Hunt, 
liar yee “a 9 
iumber inspectors ‘ 

A. lam. | 

Q. Did your firm, in the years of 1879 & 1880, inspect any lum- 
ber for E. M. Fowler & Co.? 


Objected to as incompetent and irrelevant. 
A. Yes, we did. 
Q. Where was this lumber situated ? 

A. At Ossineke. 
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Q. Can you. give the number of cargoes and the quantity and 
quality so inspected ? 

A. I can; one cargo August 27th, 1879; one cargo Aug. 3, 1880; 
one cargo Sept. 17th, 1880; one cargo Sept. 25th, 1880; one cargo 
Oct. 11th, 1880. 

Q. Was there inspection bills made out of each cargo and signed 
by the firm ? 

A. Yes, si 

Q. (Exhibit “D” shown witness and offered in evidence, and wit- 
ness asked to state what it is.) 

A. It is the inspection bill of cargo of August 27th, 1579 

@. (Exhibit “ E” offered in evidence and shown witness, and 
asked to state what it 1s.) 

A. It is the inspection bill of cargo of August 3rd, 1880, barge E. 
C. Roberts. 

Q. (Exhibit F shown witness and offered in evidence, and wit- 
ness asked to state what it Is.) 

, It is the inspection bill of cargo of September 17th, 1880, barge 

. Roberts 
. (E xhibit “H” offered in evidence and shown witness, and wit- 
ness fm d what it 1s.) 

A. It is the inspection bill of cargo of barge Raynor, September 
25th, 1880. 

Q. (Exhibit “I” offered in evidence, shown witness, and witness 
asked what it is.) 

A. It is the inspection bill of cargo of barge Ray nor, October 4th, 
LSSO. 

@. Does Exhibits D, E, Ff, H, & I give correctly the amount of 
sach cargo and the quality of the same 

A. Yes. 

The above was taken under the objection of Mr. Oliver as incom- 
petent and irrelevant. 


Tee. £1. SUN. 
Adjourned till to-morrow, April 30th, 1880, at 10 o’clock a. m. 
L. CARPENTER, 
Notary Public. 
1440 JAMES Lewis, a witness produced, sworn, and examined on 


the part of the defendants, testified as follows, on the 30th day 
of April, 1881: | 


Examined by Mr. Houmss: 


Q. State your name, residence, age, and occupation. 

A. James Lewis; Alpena, Mich.; 36 years; merchant, boots & 
shoes. 

Q. Where did you reside during the years 1869, 1870, 1871, 1872, 
& 1875? 

A. At Ossineke, most of the time. 

@. What was your ~scaioome during these years ? 
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A. I was at general labor, a part of the time clerking in store, keep- 
ing books. 

Q. In whose employ was you during those years at Ossineke ? 

A. Cunningham, Robinson, Haines & Co. 

Q. You held the office of township clerk of Ossineke township for 
the year 1871? 

A. I think it was in 1871. 

Q. Was you township treasurer for that township ? 

A. I was. 

(. State the years. 

A. I don’t recollect the years. 

@. Who was the resident partner at Ossineke of the firm of Cun- 

», Inclusive? 


ningham, Robinson, Haines & Co. from 1869 to 187: 

A. George J. Robinson. 

Q. Do you know how the highway taxes assessed upon the lands 
and property situated in the township of Ossineke of the firm of 
Cunningham, Robinson, Haines & Co. were paid for the years of 
1869, 1870, 1871, 1872, & 1875? 

A. I donot. I. don’t think there was any highway tax assessed 
on any resident lands for those years in that township. 


Mr. Oliver objected to the introduction of the books of Ossineke 
township. 

Q. Did the firm work out any road tax during those years, to your 
knowledge? | 

A. I don’t know whether | they did or not. I worked on the road 
one day for my poll-tax. I don’t recollect of working any other. 

@. Do you recollect the years you were treasurer ? 

A. No; I don’t. | 

~Q. Do you now know, since your examination of the Co. treas- 
urer’s books? 

Objected to as leading. 

A. I do. 

@. State the vears. 

A. 1872 & 1875. 

Q. During the years 1872 & 1875, that you was treasurer of said 
township, was there assessed against the lands and property controlled 
and owned or claimed to be owned by Cunningham, Robinson, 
Haines & Co. in said township any highway tax upon the assess- 
ment-roll delivered to you by the supervisor? 

A. No, sir. 

Q. The other taxes assessed against said firm on the assess- 
1441 ment-roll. for said township for those two years—were they 
paid to you as town treasurer ? 

A. Yes, sir. 

Q. Was there for the years 1872 & 1873 that you were township ; 
treasurer a highway tax assessed and levied upon what were known 
as the non-resident lands on said rolls delivered to you by the su- 
pervisor ? 

A. There was assessed upon “the non-resident lands a highway 
tax, and those taxes were paid by those who paid their taxes. 


— 


edt clita pee 
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Q. For those two years, 1872 & 1873, if a highway tax was paid 
by the firm of Cunningham, Robinson, Haines & Co. on their prop- 
erty, 1t was not paid to you as treasurer ? 

A. No, sir. 

Q. If paid, to whom should it have been paid ? 

A. It should have been paid to the overseers of highway. 

Q. Whether it was so paid, you do not know? 

A. I don’t know. 

Cross-examination by Mr. OLIVER: 
c , 
from 1868 to 1873, inclusive, there was made out a road-tax roll, and 
that roll delivered to the overseer of highways and the taxes worked 
out or commuted in the township of Ossineke ? 

A. I do not. 

(@. Do you not think that, being situated as you was, that if there 
had been a tax-roll made and worked during those years that you 
would have known it? 


@. Do you know of your own knowledge that during the years 


Objected to as incompetent and irrelevant. 


A. I probably should have known it at the time had there been 
any made, but could not say positively that there ever was one; but 
my memory on that point is that there was none. 

@. Do you ‘not know that during some of those years there was 
no road-tax roll made? | 

Same objection. 

A. I think that during some one of those years there was no stat- 
ute labor performed and no roll made out, and no resident highway 
tax collected. | 

Q@. Has it not been a practice to get rid of the payment of their 
taxes In. Ossineke ? 

Same objection. 

A. I think it was more through the negligence of the proper offi- 
cers than anything else that the highway taxes have not been worked 
out, paid, or commuted. 

Q. Do you kfow of your own knowledge that the companies of 
‘Cunningham, Robinson, Haines & Co. or KE. M. Fowler & Co. ever 
paid any taxes upon Oliver property, so called; and, if so, how 
much ? 

A. The taxes assessed upon the rolls during the years I was treas- 
urer assessed to Cunningham, Robinson, Haines & Co. purported to 
be the Oliver lands were paid to me, I think, by H. M. Robinson. 

Re-examination by Mr. Hotmers: 

Q. What year or years was it that no road tax was levied and col- 
lected from the residents of said township and resident land owners 
to your knowledge ? 

A. I ean’t state what years, but I think overseers’ returns will 
show they were paid. | 
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Q. Are you willing to swear that in any one year no resident 
highway tax was ¢éollected ? 

A. My opinion now is that there was one or more years when 
little or no Jabor was performed on the highways by resident 

owners. 
1442 @. Do you swear as a fact, within your own knowledge and 
recollection,. that during any one of the years 1869, 1870, 
1871, 1872, & 1873 no highway tax-roll was made out and a high- 
way tax levied in said township and collected from the resident 
land owners and holders? 

A. I could not swear as a fact that it was not done, but as far as 
my memory serves me for one or two of those years there was but 
little, if any, highway labor performed ? 

Q. Did you, work out a ys tax in each year? 

A. I worked out my poll tax only when called for. 

Was it called for each year? 

A. No, sir. 

Q. Do I understand you to say that when you were township clerk 
you neglected your duties ? 

A. I have not said so. 

@. The township clerk is also clerk of the board of highway 
commissioners, is he not? 

A. I believe he is. 

(. You were also deputy township clerk one or two years, were 
you not? 

A. Yes, sir. 

©. Were you clerk before or after you were treasurer ? 

A. I think I was clerk before I was treasurer. 

Q. For the year 1871 or the year you was clerk, was there a high- 
way assessment-roll made out? 3 
A. I don’t recollect whether there was or not; the record shows 
that there was a meeting called of the highway commissioners and 
an assessment made, and think probably there was a roll made out 
and placed in the hands of the overseer, but whether it was col- 
lected or not I could not say. 


Recross-examination by Mr. OLIver: 

Q. As a matter of fact, was not most of the township business of 
the township of Ossineke conducted in the interest of that company, 
and, you as an Officer at that time, was you not influenced by the 
company in regard to the taxes? 

Objected to as incompetent and irrelevant. 

A. I think not. 

JAMES LEWIS. 


Subscribed and sworn to before me this 30th day of April, A. D. 


1881. 
Ss. L. CARPENTER 
Notary Public. 
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Wititam H. Sanzory, a witness produced, sworn, and examined 
on the part of the defendants, testified as follows: 


Examined by Mr. Hotes: 


’. State vour name, age, residence, and occupation. 
A. William H. Sanborn; 29 yrs.; Ossineke; lumberman. 

@. How long have you resided at Ossineke? 

A. Eight years next September. 

(). Have you been engaged since that time lumbering at Ossi- 
neke? ‘i 

A. Yes, sIr. 

QQ. Are you Acq ui ainted with the stream known as Devil river‘ 

“A. Yes, sir; somewhat. 

(. Have you driven logs on said stream ? 

A. Yes, sir. 

(. How many years? 

A. Seven years. 

Q. What is the average capacity of said stream per year for run- 

running and driving logs? | 
1443 A. We have driven four million some years, and our ex- 

perience has been that the capacity of the stream was 4 to 5 
millions, the best we could do. 

(. That would be in a favorable season? 

A. It would. 

Q. What was the average cost per thousand feet for driving ? 

A. That depends on the distance drove; I should say 75 cents to 
a dollar per M. ft.: some years it has eost $1.50 per M. 

Q. Take it in a season of a dry spring and summer, what amount 
of logs, in your judgment, could be driven in that river ? 

A. If the logs were above the McKay dam, you could not drive 
over a million and a half or two millions, prob: ab ly not that if it was 
very dry. 

@. During the six years that you have driven on said river, has 
there been any difficulty experienced for want of water? 

A. Yes, sir. 

@. Can you give the years in which low water has interfered ? 

A. 1875 we were not able to get a million from the MeKay dam: 
in 1878, 1879, & 1880 we were obliged to shut down the mill for 

want of water to drive the logs. 3 
©. You are a member of the firm of Lee R. Sanborn & Son? 

A. Yes, sir. 

Q. Operating a mill situated at the mouth of Devil river? 

A. Yes, sir. 

Q. Is it a steam mill or water mill? 

Steam mill. 

6 How far from the mouth of the Devil river is the McKay dam 
situated, by the course of the river? : 

A. I should think between 4 and five miles. 

@. How many dams are there on that stream that are required to 
be maintained for driving purposes’ 
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A. There are four now in use, and one gone out and not used 
_ we have been there. 

Did you, or the firm of which you are a mein ber, manufacture 
a lumber for E. M. Fowler & Co. at your mill? 

A. Yes, sir. 

@. Do you know from whose lands the timber was taken? 

A. The largest portion of it was taken from lands known as the 
Oliver lands, so called; some of it, however, from lands owned by I. 
L. Lyon. 

Q. Did you inspect any of the lumber sawed for E. M. Fowler & 

| Co. by your firm? 
| A. Yes, sir; three cargoes. 

Q. (Exhibit “J,” offered in evidence, shown witness and asked to | 
state what it is.) | 

A. It is an inspection bill of cargo of lumber, October 28, 1879 
shipped on schr. Mary Hattie, from Fowler & Co. to Martin Kline. 

Q. Is the number [of] feet in said cargo and the quality of the 
same correctly stated in said Exhibit “J?” 

A. It is, to the best of my knowledge and belief. 

Q. (Exhibit “ K,” offered in evidence, shown witness and asked to 
state what it is.) . 

A. It is an Inspection bill, dated November 8th, 1879, inspected 
from E.M. Fowler & Co. to Martin Kline. shipped on board of schooner 
Mary Hattie, inspected by William H. Sanborn. 

(. Is the total footing as to the number of feet and the amount of 
feet as to the quality correct on said inspection bill—correet as to 
the amount shipped in said cargo? 

A. It is, to the best of my knowledge. 

; Q. (Exhibit “ L,” ’ offered in evidence, shown to witness and 
‘ 1444 asked to state what it is.) | 

A. It is a duplicate inspection bill, dated June 4th, 1880, 
inspected from KE. M. Fowler & Co. to W. W. Brown, shipped on 


| board scow losco,inspected by William H. Sanborn. 
2 Q. From what. did you make Exhibit “ L?” 
; A. From the original tally-sheets. 


Q@. Does the total footing of Exhibit L show the amount in feet of 
said cargo? 

A. Yes, sir; to the best of my knowledge. 

Q. Also is represe nted on said exhibit the number [of | feet of each 
| quality or kinds of lumber shipped ? 

A. Yes, sir. 

@. What experience have you had in measuring and estimating 
lumber and timber? 

A. I have measured and inspected all the lumber we have shipped 
ourselves for the last three years for the market. 

@. Did vou ever measure or estimate any before that? 

A. Only in small lots; have handled pine lumber for seven or 
eight years; have estimated lumber for 7 or 8 years; have only in- 
spected lumber for the last three years. 

@. Do you know the tract of land situated at Devil river, known 
as the Oliver land, so called? 
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A. Iam some acquainted with them, but have not been over them 


(. Has your firm lumbered any of those lands? 

A. Fee, ar. 

Q. How much timber have your firm cut off of said lands? 

A. We purchased of E. M. Fowler & Co., estimated by J. M. White, 
1,700,000 feet. 

Q. What was the quality of the timber? 

A. It run about two per cent. to uppers. 

@. Do you know where Fowler & Co. have been lumbering for the 
last five winters on the Oliver lands, so called? 

A. Yes, sir. 

Q. What did they make the timber they cut into principally ? 

A. Square and round timber. 

(). Irom your observation of the timber cut by Fowler & Co., that 
manufactured by your firm for them at your mill, and that which 
your firm cut from said lands, what, in your opinion, would be the 
percentage of the timber on the Oliver tract to upper qualities ? 

A. I should judge, what I saw of the timber, it would run from 
six to ten per cent. 


Cross-examination by Mr. OLIVER: 


Q. When did you build your mill? 

A. In the spring of 1873. 

Q. How much can you cut per year of good fair logs in your mill 
into lumber? 

A. Five million feet. 

Q. What year did you run the first logs on Devil river? 

A. In the spring of 1874. 

Q. Did you know anything about the capacity of the stream prior 
to that time? | 

A. No, sir; I did not. 

). Was all the dams on the river then that there is now ? 

A. Yes, sir. 

Q. Is it nota fact that the stream has been growing worse for run- 
ning logs since you came there? 

A. It is worse from the Mckay dam down. 
1445 (. Has there been any work laid out on the stream straight- 
ening it, and taking out the sand bars, any time since you 
went there? 

A. Not to any extent; wherever the logs jammed sand bars from 
in front of them and shift from place to place. 

@. Is it not a fact that the river 1s continually enlarging, so that 
it takes more water to fill the stream, than 1t did when you first went 
there? 

A. It has widened in some places, and may take a little more 
water. 

Q. How much of the time since you started your mill, have you 
had to lay still on account of not having logs, because you could not 
get them down for want of water? 

A. We shut down in 1875, about the Ist of August; in 1877 laid 
13¢—214 
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idle about 2 months; in 1879 we shut down about the Ist of Septem- 
ber; in 1880 we lost about 6 weeks. 

Q. Was this on account of want of logs or lack of capacity of the 
stream, to get them down? 

A. It was on account of lack of capacity of stream. 

Q. All of your experience in driving, has been since E. M. Fowler 
& Co. were there, is it not? 7 

A. No, sir; we drove logs for Cunningham, Robinson, Haines & 
Co., in 1874. 

Q. Were not those logs partly run before 1874? 

A. Yes, sir. 

Q. The timber you purchased of E. M. Fowler & Co., had not the 
best timber been cut out? 

A. Yes, sir; the square timber had been cut out. 

Q.' Was the inspection of the lumber you show here, a mill run or 
otherwise ? 

A. Yes, sir; it was mill run. 

(. Did you see all the timber that Fowler & Co. cut off of these 
lands ? 

A. No, sir; I did not. 

Q. You only judge of the percentage from what you did see? 

A. From what I did see; that is all. 


te-direct examination by Mr. Hormess: 


Q. For how long did you shut down when you shut down [the] 
Ist [of] August, 1875? 

A. For the season—we did not start again that season. 

Q. Did you cut up all of the logs you had in the stream, that sea- 
son? 

A. No, sir. 

Q. Why didn’t you cut the balance ? 

A. Because we could not drive them to the mill on account of low 
water. 

@. How long a season would you have to run, to manufacture 
five million feet at your mill? 

A. We could do it in six months and a half. 

Q. How many hours a day run ? 

A. Eleven hours. — ; 

Q. Could you cut five million feet out of the average logs you 
could get out of that stream, since you have been there ? 

A. I think we could if they were all at the boom when we started. 

Q. Is the booming capacity sufficient to store five million feet ? 

A. Boomage and river, there is enough. 
1446 (). Have you ever cut five >millions in any one season since 
you have been there ? 

A. We have never cut but a little over four in any one season. 

(. What season was that? 

A. That was in 1874, and we cut about four millions last year 

Q. What causes that stream to widen in places ? 

A. The stream is very rapid from the McKay dam to the mouth, 
and in time of flooding it washes out the banks. 
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Q. Can that river be driven to any advantage without flooding ? 

A. It cannot. 

Q. Does not the driving of any stream tend to widen it where 
there are sandy banks ? 

A. It does, if there is current enough to wash the banks. 

Q. What material change has there taken place in said stream 
and the banks from the time you first drove until the present sea- 
son ¢ 

A. It has washed the banks in places and filled up the stream and 
formed sand-bars at the mouth, so that [it] is difficult to get logs 
into the boom. 

@. What has been the nature of the soil where the banks have 
been washed ? 

A. Sandy. 

Q. What has been the rapidity of the current? 

A. It is very swift. : 

@. In your judgment, is there any way that this could have been 
avoided or prevented, with a reasonable use of the stream ? 

A. No; I think not. 

Q. In your judgment, is it the result of natural causes in the use 
of the stream in driving ? | 

A. Yes, sir. 

WM.._H. SANBORN. 


Subscribed and sworn to before me, this 30th day of April, 1881. 
S. L. CARPENTER, : 
Notary Public. 


DANIEL CARTER, a witness produced, sworn, and examined on the 
part of the defendant, testified as follows: 


Examined by Mr. HomMEs: 

Q. What is your age, residence and occupation ? 

A. 67 years; Alpena; building state roads for past three years. 

@. Do you know a tract of. f land situated in Ossineke, known as 
the Oakes lands? 

A. I do. 

(. Did you ever make an estimate of the timber cut on that 
tract ¢ 

A. Yes, sIr. 

. Who assisted you in doing it? 

A. Frank Dyer. 

Q. What year was it that you are the estimat 

A. I bave forgotten the year; it was some years ago. Frank 
Dyer has the statement written ion n. 

Q. How did you make your measurements? 

A. We measured the size of the stumps, and when there were 


butts left we measured the size of the butt: we then measured the 
length of tree to the top where cut off, and then measured the size 


of the top where it was cut off. 
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Q. Did you make any memorandums of the measurements made 
at the time? 


A. We did; I made the measurements, and Frank Dyer 


1447 put them ‘down at the time. 
Q. Who has the original figures made at that time now ” 
A. Mr. Dyer. : 
Q. Do you know who cut the timber? 
A. No, sir; I did not see any one cut it. 
@. Do you remember the descriptions ? 
A. I do not now. 
@. What pains did you take to get all that had been cut? 
A. In the first place we run out the lines around the land, then 
we would take a strip, run a line with our compass through and 
count between the lines the stumps. 
@. What pains did you take io avoid measuring the same stump 
twice ? 
A. We marked the stump. . 
@. Do you remember the quantity of timber you made 7 on this 
tract of land that had been cut? 
A. I cannot say, but I think it was close to 900,000 feet. 
@. Do you remember of attending a sale that was made at Ossi- 
neke in January, 1869, by George B. Melville, deputy sheriff? 
A. Yes, | remember of being there at a sale and that George Mel- 
ville was deputy sheriff. | 
Q. Did he make the same as such deputy sheriff? 
A. He did. | 
(). Did you bid in any of the property that was offered and sold 
at that time? 
A. I think I did. 


@. Do you know under what process he was selling ? 


A. I don’t remember now: | know there was a notice stuek up 


there of a sheriff’s sale of such & such a property. 

Q. Do you recollect whose property it was that he purported as 
selling ? 

A. I have forgotten the particulars, but think it was D. D. Oli- 

? 
ver's. 

Q. Do you remember any of the property that was bid in by you 
so that you can describe it now ? 

A. I don’t remember; I think there was some boilers on the prop- 
erty if I recollect right. 

Q. What did you do with the property that you bid in at this 
sale? 3 

A. I think I turned it over to Mr. Robinson ? 

@. Did you make a bill of sale of the same ? 

A. I think there was one made. 

Q. (Paper shown witness and asked if it was a bill of sale of the 
property that was made out at the time ?) | 

A. I think there was one made, but it don’t look like my signa- 
ture. OSes 

Q. Does the paper that you now hold contain a list of the prop- 
erty that you bid in at the time and sold to H. M. Robinson ?_ 
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A. Yes, sir; I think it does. 

Q. Do you say that the signature attached to this paper is not 
yours ? | 

A. No, sir; I don’t say it is or it 1s not; the property is all correct; 
I recollect that well; I may have written better then than I do now. 

@. (Paper offered in evidence and marked Exhibit “M M.”) 


Cross-examination by Mr. OLIvER: 


(). Can timber, measured as you measured on the Oakes land, be 
measured correctly enough for all practical purposes in business ? 

A. Well, it might overrun and it might run under, but I don’t 
know of any other way of measuring it after it has been cut and 

taken off. 
1448 @. Was not the measurement you made on those lands 
admitted in court ? 

A. I'made the same statement once in court in regard to the 
measurement of this timber somewhere. | : 

@. Would you be willing to buy and sell on such measurement ? 

A. No, sir. } 

Q. If you was requested to measure a piece of Jand, measure tim- 
ber in that way, and to measure it so that you could testify that 
there was so much timber on such a piece of land, could you not do 
so? 

A: If the timber was there I could. 

Q. If you gave all the doubts to the party that took the timber 
off, could you not make the measurement so that you would be cer- 
tain of the amount that you brought in ? 

A. I measured that so tat I caleulated it would hold out, and was 
sure that the timber was once there. 

(. So that you was sure that there was as much timber as you 
brought in? 

A. I thought, at the time, that I was doing right between both 
parties; that was what I calculated to do. | 
~ Q. In this sale, as you recollect, did you bid this property off for 
vourself, or for some one else? 

' A. I bid it off for Mr. Robinson. 

Q. Do you know whether it was made as a bona fide sale, or for 
certain purposes ¢ 

A. No, sir; I found a notice stuck up by the sheriff. Notices 
were stuck up. Mr. Robinson wanted I should bid off the property 
for him, and I done so, and turned it over to him. 

. Do you recollect whether the transfer of the property was made 
at the time of the sale? 

A. I do not remember; it was made that day or the next. 

Recross-examination by Mr. Hotmes : 

Q. What experience have you had in measuring and estimating 
pine timber? | 

A. I have had experience in measuring and estimating timber 
for the past 40 years. I have measured timber by estimates on the 
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get 


land, and it held out as I knew; generally it overruns a little ; 
more than I estimate. 
Q. You have also estimated in case of trespass ? 
A. Yes, sir; a good many times I have been sent to do so. 
Q. At the time the sale of this property was made by the sheriff, 
referred to in your direct examination, did you understand 1t to be 
a bona fide sale ? | | 
A. I did not know anything about it. Jn Mr. H. M. Robinson 
wanted I should bid it off, and I did it. 
Recross-examination by Mr. OLIVER: 
Q. During the summer that you measured the Oakes lands did 
you estimate some timber for Oliver ? 
Objected to as incompetent, immaterial, and no part of our direct 
examination. 
_A. I don’t recollect I did ; either that season or the next. 
@. Did you testify as it regarded the estimate ? 
Same objection. 
A. Yes, sir. 
Q. Was you at that time acquainted with the timber on the Oliver 
tract ? 
1449 Same objection. 
A. I was acquainted with all of it. 
. You gave your testimony as to quantity, quality, and value of 
the timber, as you understood it at that time? 
Same objection. 
A. Yes, sir: I made a statement of that. 
@. And correctly, as you understood it then ? 
A. Yes, sir; as I understood it at that time. 

Q. You probably was better acquainted then with the value of 
the timber than what you would be now of what it was worth then? 
Same objection, and leading. | 

A. The value of the timber, then was, for stumpage of white pine, 
three dollars, and one dollar and a half for Norway. 

Redirect by Mr. Hoitmes: 

Q. Have you made any examination of those lands since that 
time ¢ | | 
A. I have made no estimates on them; I have been across them. 

Q. You don’t know now the quantity, quality, or value of the 
timber still standing on said lands ? 

A. No, sir; I have not been over them in six or seven years. 


DANIEL CARTER. 
Subscribed and sworn to before me, this 30th day of April, 1881. 
SETH L. CARPENTER, 
Notary Public. 


Adjourned till Tuesday, May 2nd, at two o’clock p. m. 
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FRANK H. Dyer, awitness produced, sworn, and examined on the 
part of the defendants, testified as follows on the — day of May, 
1881: 


Examined by Mr. HotmgEs: 


Q. What is your name, age, residence, and occupation ? 

A. Frank H. Dyer; 56 years; Alpena; pine land broker. 

Q. How long have you resided in Alpena county ? 

A. ‘Twenty years. : 

Q. What experience have you had in estimating pine lands, in 
reference to trespasses that have been committed ? 

A. For sixteen or seventeen years I have been engaged in that 
business, more or less, each year. 

@. Did you in the year 1871, in company with Daniel Carter, 
make an estimate of a trespass committed upon the lands of Will- 
lam Oakes in town. 29 N., R. 8 east. 

A. Yes. 

@. Who made the figures of the measurement? 

A. I did. 


Q. Have you got that memorandum ? 


A. Yes. 
(). ge you give us the description of the land? 
A. W.4 of S. E. 1 of sec. 22, town. 29, R. 8 east; also N. E. 


of N. W. } of see. 34, town. 29, R. 8.east, and N 3 of S. W. 4 of sec. 
30, town. 29, R. 8 east. 
Q. Who made the measurements ? 
A. Daniel Carter and John Blaney. 
Q. What pains did you take to get the measurements correct ? 
A. We measured the length with a tape-line ; some of the tops 
and butts with a rule, and some with a piece of f the line. 
. Can you give the amount of feet with the trespass on those 
lands? 
A. It was about 500,000 feet, viz: 


1400 On sec. ZZ... 89,620 ft. 
On sec. 30 ..... 115,541 ft. 
Oe aoe. 34... nn 1960 i 


93,207 feet in all. 
I now add for amounts omitted 25,760 feet, making in all, after 
xamination of my book, 418,967 feet, which is the total footing, as 
I have it on my book. 
Q. Do you know who cut this timber? 


A. No. 
Cross-examination by Mr. OLIVER: 


Q. What was the quality of the timber referred to in your direct 
examination ? 

A. Aecording to my recollection it was good white pine timber ; 
all white pine. 

Q. What would the trees average? 

A. I cannot tell; I should think about 1,000 ft. to a tree. 
’. H. DYER. 
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Subscribed and sworn to Sabine me this 2nd day of May, 1881. 
S. L. CARPENTE R. 
Notary Public. 


1451 Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Davip D. Oxtver, Complainant, 
VS. 
Henry S. CunSINGHAM et al., Defendants. 


Please to take notice that George J. Robinson, a witness on the 
part of the complainant in the above-entitled cause, who resides at 
Alpena, and more than one hundred miles from Detroit, when the 
rehearing in said matter will be had, will be examined before Seth 
L.. Carpenter, a notary public, at his office in Alpena, he not being 
attorney or solicitor for either of the parties to said cause, or in any 
way interested in the event thereof, on Tuesday, the third day of 


May, A. D. 1881, at 10 o’clock in the forenoon. You are hereby 


notified to be present and put such questions as you may think fit. 


ALFRED RUSSELL, 
Sol’r for Comp. 


Detroit, April 29th, 1881. 
To H. M. Duffield, Esq., sol’r for def’ts, except the Robinsons. 


EASTERN Districr OF MICHIGAN, ci 
County of Wayne, Se 


Charles F. Burton, being duly sworn, says: That he served a no- 
tice, of which the foregoing is a true copy, on H. M. Duffield, solicitor 
for all the defendants e xcept the Robinsons, by delivering the same 
to him personally on F rid: ay, the 29th day of April, A. D. 1881. 

CHARLES F. BURTON. 


Subscribed and sworn before me this 29th day of April, A. D. 
1881. | 7 | : 
CHARLES H. CAMPBELL, 
Notary Public, Wayne Co., Mich. 


1452 GEORGE L. Ropinson, a witness produced, sworn, and ex- 
amined on the part of the plaintiff on this 38rd day of May, 
A. D.1881, at 10 o’clock a. m., testified as follows: 


Examined by Mr. OLIvER: 


Q. What is your age, residence, & occupation ? 

A. 43; Alpena ; spe culator: Iam. the same party who once tes- 
tified in this suit when I did not know, and afterwards when I did 
know what the issue was; I was formerly a member of the firm of 
Cunningham, Robinson, Haines & Co.; by issue I mean that I did 
not know that a merger of title was involved in this suit. 

(). Was you a member of the firm of Oliver and Robinson at Os- 
sineke during the years 1867 & 1868 * 
A. I was duri ing the entire existence of that firm. 
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Did the firm of Oliver & Robinson keep a set of account 
books ? 

A. They kept a regular set of double-entry books. 

Q. Who was their book-keeper ? | 

A. Reuben E. Gallup was their principal book-keeper. 

. Do you know whether the com ypany had any account with L. 
W. Tinker & Co., of Detroit ? 

A. They had. 

Do you recollect anything in regard to the payment made to 
Tinker & Co.? 

A. I recollect generally that we bought goods of them on short 
time; that we gave notes to them on short time, and that those 
a so far as I can recollect, were paid at maturity. 

Accounts kept with L. W. Tinker & Co. on the books were cor- 
re ct, were the ‘y not ¢ 

A. The account of L. W. Tinker & Co. on the books of Oliver and 
Robinson, I think, was correct; I have no doubt of 11. 

Q. Since the formation of the company of Cunningham, Robin- 
son, Haines and Co. who has had the ¢ sustody of those books of Oli- 
ver and Robinson 

A. Until about January, 1875, I had the general custody as mem- 
ber of the firm of those books; at or about that time they were 
abstracted from me, or the principal part of them, together with 
the princi ipal part of the new firm books, and. passed into the 
control of Henry S. Cunningham, and they have been there 
ever since, except as a portion of them have been forced from him 
in the bankruptcy proceeding at Buffalo, none of the Oliver & Rob- 
inson books were brought in there. 

What do you know about Exhibit “M” in. the testimony 
taken before Seth L. Carpenter a few days since, dated January, 
1869, signed by David Ca 


| 
A. George B. Melville went through with the form of a sale of 


that al property about that time: | have quite a strong impression 
that it was as township treasu rer instead ad sheriff that he sold 
the property ; it COVerDSs part of the san property that was mort- 
gage ve by David D. Oliver to Wayne W Robin ISON, parse sina. called 
the Ware mortgage; the sole and only purpose {f that sale was 
to facilitate a compromise of the Wayne claim that was about to be 
made by he new me in short, it was a cudgel, but in fact was 
never used, and the sale was eee tien d as so much waste powder. 
@. What do ete vinned a — Exhibit “C,” dated by Com- 
1458 mission ver Seth L. Carpenter April 29, ’81, and making a part 


a 
—_~ 


of the testimony tee nat oh [pena in this cause before said . 


Carpenter on the part of the defendants on said April 29th, 1881. 
A. H. M. Robinson loaned the firm of Oliver &. Robinson, but 
more particularly had become responsible for their debts and in 
gviving them credit; that Exhibit C or mortgage was made simply 
as collateral to cover anything that might thereafter be due to him 
or for which he might become responsible in their behalf, and be- 
yond that throws no light whatever upon the account of David D. 
Oliver or of Oliver & Robinson or the firm of Cunningham, Robin- 
13/—214 
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son, Haines & Co., and ought not to enter into any accounting be- 
tween them. ) 

Q. Do you recollect of anything being paid on this mortgage by 
Oliver & Robinson ? 

A. I don’t think anything was ever due by Oliver & Robinson on 
this mortgage, except $2 JOOO.00 originally los aned, and the _ sum 
ever loaned upon it; which $2,000.00, my recollection is, was finally 
settled as part of my purchase of the Oliver estate by the new firm 
in 1869. 

Q. After the steam mill burned at Ossineke did Lee R. } Sanborn 
& Son saw some logs for Cunningham, Robinson, Haines & Co. 

A. Lee R. Sanborn did, with the assistance of his sons and cites 

Q. How many thousand feet was sawed by him or them ? 

A. I ean state generally from the account and from his statement 
in the matter that he has claimed it as high as nine million feet, 
and that we have paid him enough, including interest and advances 
held against him, to cover about that amount, and we can’t tell 
really whether he sawed any that was not shipped to the firm or 
not; we have no means of knowing whether he misappropriated any 
of it or not, but have reasons to be lieve he did. 

Q. Do you know that during the time you was there, or that San- 
born was there, that there were any logs lost by going through the 
boom into the lake? 

A. I lost considerable of an amount of logs there in 1873, and 
after that Sanborn lost a good many more in this way than what I] 
did. 7 

@. How many thousand ? 

A. I cannot state; large quantities went out at different times; I 
saved what I could, but Sanborn had no particular interest in sav- 
ing them only to get a saw-bill out of them. | 

Q. Did the Company of Oliver & Robinson ever have any account | 
with John Brennan, of Detroit? 

A. No; they did not. 

Q. What was the capacity of Devil river for ranning logs during 
the time that Cunningham, Robinson, Haines & Co. operated it ? 

A. If the logs were det: 1ined in nib river until a flood was entirely 
over about three or four millions was about as much [as] could be 
got out of it; if boomed outside of ete mouth of the river I think 
ten millions could be more easily handled than the other way. The 
mill we had necessitated their being held in the river,and when we 
added the gang improvements we entirely overdone the c ipacity of 
the river, and never would have been there had not my judgment 

been overruled by my partners insisting that it should be done. 
1454 Q. During the year 1898, who had the care or principal 
care of shipping lumber 
A. I did; or it was under my control. 
Q). Between the months of May & September, 1868, did you ship 
any lumber to E. and G. R. Haines, A. and C. Haines & Co. at Buf- 
falo and Lockport, New York? 
A. I think we shipped considerable quantities to them about that = 
time. My recollection of that entire Haines matter is more particu- 
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larly vivid prior to that time. Upon looking over the accounts I 
remember “ie very large quantities of lumber had been shipped to 
them, and I observed and remarked at the time of it that the greater 
the quantity of lumber shipped by Oliver to them the greater 
his debt to them ap peared, and that if he had shipped them a mil- 
lion or more of feet to them he never would have got out of debt to 
them. Oliver accounts was made up largely by them for assessed. 
damages. 

Q. Who had the principal charge of the business at Ossineke dur- 
ing the operations there of Cunningham, Robinson, Haines & Co. ? 

A. Up to the year 1873, I had; saving only that the books and 
records of the firm were directly in charge of book-keepers furnished 
me by my partners in Buffalo. 

Q. Who were the principal book-keepers that they sent ? 

A. They sent me L. D. Winchester, who resided near Buff alo; I 
think at Chatham, Ontario; he was replaced at their instance by 
James Lewis, formerly of Lockport, New York, now a merchant at 
Alpena. 

@. Was there a set of books kept at Ossineke ? 

A. A full set of double entry and auxilliary books was kept there. 

©. Who has had charge of those books since 1874? 

A. Henry S. Cunningham has had charge as hereinbefore stated, 
and still has, so far as I know, to my exclusion. 

Q. What means had Cunningham, Robinson, Haines & Co., at 
Buffalo, of knowing whether they were getting during the years 
‘after 1872 all the lumber from Ossineke to which they were entitled 
or which they claimed as belonging to them ” 

A. Very little, onlv as they relied on the integrity of Lee R. San- 
born, which, in my judgment, was wholly unreliable, as he brought 
in his saw-bills for the year 1874 about $4,000.00 in excess of f what 
he was entit le d to, and has several times falsified himself upon oath 
in matters of dealings with the firm, and is now bound over for the 
offence of perjury in those matters for trial at the next term of the 
circuit {court | for this county. 


GEO. J. ROBINSON. 


Subseribed and sworn to this 5rd May, 1881. 
SETH L. CARPENTER, 
Notary Public. 


1455 [, Seth L. Carpenter, a notary public in and for the county 
f Alpena, in the State of Michigan, — at the city of 
eens, - hereby certify that the depositions of George J. Robin- 
son, the foregoing witness, was taken by and before me by virtue of 
the notice hereto attached on the 3rd day of May, A. D. 1881. at my 
office in Alpena, commencing at 10 o’clock a. m. of that day, and 
continuing from day to day until complete d, and that the s said tes- 
timony was all taken on the said 3rd day of May, 1881. 
That the said witness was by me sworn to tell the truth, the whole 
truth, and nothing but the truth, in relation to the matter in differ- 
ence between the parties to said cause ; that the said witness, George 
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J. Robinson, was then examined by David D. ( Oliver, and his testi- 
mony was reduced to writing in my presence, and when completed 
was read over to and signed by him in my presence : that there ap- 
peared and was present at the taking of said deposition David D. 
Oliver, the complainant 1n_ person ; that no one appeared for or in 
behalf of either of the defendants. | 

I further certify that I am not of counsel for nor attorney for 
either of the parties, nor interested in the event of the cause, and 
that the reason for the taking of the said deposition is that said 
witness resides more than one hundred miles from the place where 
said cause is to be tried. | 

Witness my hand and official seal this 5rd day of May, A. D. 
1881]. | 

[ SEAL. | 3 SETH L. CARPENTER, 
Notary Public, Alpena Co., Mich. 


1456 Circuit Court United States, Eastern District of Michigan. 
In Chancery. 


Davip D. OtivEr, Compl’t, vs. HENRy 8S. CUNNINGHAM et al., Def ’ts. 


Please take notice that Lee R. | Sanborn, James J. Potter, John D. 
Potter. Benjamin R. Young, and Wm. Mack Master, witnesses on the 
part of the defendantsin the above-entitled [case] will be examined at 
the office of Seth L. Carpenter, a notary public, on Friday, the 13th 
of May, A. D. 1881, at ten o’clock a.m., at Alpena. You are notified 
to be present and put such questions as you may think fit 

Dated Detroit, Mich., May 10th, A. D., 1881. 

Your, ete., 
HENRY M. DUFFIELD, 
Sol’rs for Def. ndaits, except Robinsons. 


STATE OF MICHIGAN, es 
County of Wayne, City of Detroit, i 


EpwIn SweetseEr, being duly sworn, deposes and says that on the 
10th day of May, A..D. 1881, he served a paper, of which the within 
is a copy, upon Alfred Russell by leaving the same with a clerk in 
his office. 

EDWIN SWEETSER. 

Sworn and subscribed this 10th day of May, A. D. 1881, before 
me. 

GEO. H. LOTHROP, 
Notary Public Wayne Co., Michigan. 


I, Seth L. ¢ ar savage ee notary public in and for the county of 
Alpe na, in the State of Michigan, residing at the city of Alpena, do 
hereby certify that the om epositions of James J.,Potter and Lee R. 
Sanborn, the foregoing witnesses, was taken by and before me by 
virtue of the notice hereto attached on the 13th d;: AY i May. ISS], 
at my office in Alpena, pone neing at 10 o’cloeck a. m. of that day, 
and was completed on that day ; that the said sii cues were by me 
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first sworn to tell the truth, the whole truth, and nothing but the 
truth, in relation to the matter in difference between the parties to 
said cause; that they were examined by counsel for the defendant, 
Judson D. Holmes, Esq., and their testimony was by me reduced to 
writing in their presence, and, when completed, was read over to 
and signed by them in my presence; that there appeared and was 
present at the taking of said depositions Judson D. Holmes, solicitor 
for defendants, except the Robinsons, and that no one appeared on 
¢he part of the re unt. 
[ further certify that Iam not of counsel for or attorney for either 
of the parties, nor interested in the event of the cause, and that 
the reason for the taking of said depositions is that witnesses 
1457 reside more than one hundred miles from the place where 
said cause is to be tried. 
Witness my hand and official seal this 15th day of May, 1881. 
[SEAL 2 | SETH L. CARPENTER, 
Netary Public, Alpena Co , Michigan. 


Circuit Court of the United States, Eastern District of Michigan. In 
| C hancery. 


Davip D. Oniver, Compl’t, vs. HENRY 5S. CUNNINGHAM ef al., Det’ts. 


On the 13th day of May, A. D. 18581, at ten o’clock in_ the fore- 
noon of that day, at my office, in the city of Alpena, in the State of 
Michigan, personally appeared JAameEs J. Porrer, a witness pro- 
duced, sworn, and examined on the part. of the defendant. 


Examined by Jupson D. Hormes, Esq., who appeared for the 
defendants, except the Robinsons: 


i‘ 


@. What is your name, ¢ ge, residence, and occupation ? 

A. James J. Potter; 57 y’rs; Alpena; hardware merchant. 

Q. Were you engaged in business in Alpena the years 1867 and 
1868 ? | 

A. I was in business for myself with Mr. Barlow in the year 1868. 

@. What business was you engaged in, and what was the firm 
name? | 7 

A. In the general hardware business ;'in the name of Barlow & 
Potter. 

Q. Did the firm of Barlow & Potter have any account with the 
firm of Oliver and Robinson at Ossineke ? 

A. Yes; we had an account against Oliver & Robinson at Ossi- 
neke. 

@. Where are the books that were kept by Barlow & Potter at 
that time? | 

A. The ledger and journal of that year were burned; we have the 
sales book of that year from some time in June, 1868, through the 
ve wi 
7 When were the le doit and journal destroyed by fire ? 

A In the great fire at Alpena, July 12th, 1872. 

Q. Will you state the amount of the account on the sales-book of 
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Barlow & Potter, charged to Oliver and Robinson, giving the date 
of the first entry and the last entry ? 
A. One hundred and four dollars and forty-one cents between the 
10th day of June, 1868, and the 3rd day of October following. 
Q. Do you find any account on said sale-book against George J. 
Robinson & Co. ? 
A. We do. 
Q. Give the amounts and dates as in the Sogo answer 
A. Between Oct. 15th and November 10th, 1868, one reais 
and twenty dollars and seventy-four cents ; and between Noy. 10th 
and Nov. 28th, same year, fifty-seven dollars and fifteen cents. 
@. After that was the account continued with the firm at Ossi- 
neke in this sales-book; and, if so, under what name? 
A. It was under the name of Robinson, Haines & Co., and after- 
terwards, the following spring, succeeded by Cunningham, Robin- 
son, Haines & Co. 
1458 (). Have you any means of determining how these accounts 
were paid, the accountsof Oliver & Robinson, & George J. Rob- 
son W Co. ? 

. The book being destroyed, I have nothing to refresh my 
memory, and do not recollect how the y were pi a Ledgers & jour- 
nals for 1867, 1868, and 1869 were destroyed by. fire. The first ac- 
account on the ledger that we have with nce es Robinson, 
Haines & Co. was on the books of 1870, commencing January Ist, 
1S70. 

Q. Who made these entries on the sales-books that you have taken 
these accounts from ? : 

A. The parties that sold the goods; most of them in mine. 

Q. Were these accounts paid ? : | 

A. They have been; all of then 

@. Was Mr. Barlow in business Gileen you went in with him? 

A. He was. 

@. In what business? 

A. General hardware, at Alpena. : 

Q. Do these accounts, as. they appear upon the sales-book, appear 
to have been posted to the ledger ? 

A. They do. 

(). Was the cash-book of Barlow & Potter also destroyed by fire? 

A. It was. 

JAMES J. POTTER. 


Subseribe dd & sworn to before me this 138th dé ay of May, 1881. 
SETH L. CARPENTER 
Notary Public. 


Lee R. SANBORN, a witness produced, sworn, and examined on 
the part of the defendants, testified as follows: 


Examined by Mr. J. D. Houmers: 


Q. What is your age, residence, and occupation ? 
A. 49 yrs. of age; Sanborn; New York; lumberman. 
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Q. Do you know the parties to this litigation? 

A: I do. 

Q. Do you know what persons composed the firm of Cunningham, 
Robinson, Haines & Co., of Ossineke? 

A. I do. . 

Q. How long have you known them ? 

A. I have known them since the spring of 1873. I had known 
Mr. Haines, one of the firm, before that time. 

@. When did you begin business at Osseneke ? 

A. In the spring of 1873; I think on the first day of May of that 
vear. 

Q. Did you saw and handle any logs for the firm of Cunning- 
ham, Robinson, Haines & Co., at Ossineke, during the years 1879, 
1874, 1875, 1876? 

A. I did in 1878 myself, in 1874 with my brother, and in 1875, 
1876 with my son. 

(. Where were these logs when you took them to saw and manu- 
facture into lumber ? | ? 

A. Abour a million feet were in a boom made by Geo. J. Robin- 
son, or the firm of which he was a partner, at the mouth of Devil 
river, so cailed; the balance were in the river, scattered for several 
miles back up the creek. 

Q. Who drove the balance of the logs that were then above the 
boom that were claimed ‘2 - be owned by the firm when you 
went there in the spring of 1873? 

A. They drove all of thoes that we sawed the first year, including 

those in the boom already referred to; besides those in the 
1459 boom, I should estimate about 500,000 ft., for we cut about 
1,500,000 ft. that year after the mill was finished. 

A. After the | first season, and after the 1,500,000 ft. above men- 
tioned had been driven, we drove the balance of the logs remaining 
in the creek; I mean myself, my brother & sons. | 

¥. Were all of those old logs that were in the creek driven out 
clean by you and those associated with you ? 

They were. 3 | 

Did any of these logs that was in the boom in 1873, when you 
went there, or that was afterwards driven by you and those associ- 
ated with you, that was claimed by the firm of Cunningham, Rob- 
inson, Haines & Co. as belonging to them, break loose out of their 
boom and get out into the bay and were lost ? 

A. There were some of them. 

@. About how many and durtng what year ? 

A. The boom broke several times in the spring of 1875, and some 
of the logs got out, but we secured nearly all of them; I think there 
was not to exceed te n thousand feet of logs lost in this way, and am 
confident that it would not, exceed 25 thousand; we spent more 
money and time in saving them than than we would have got for 
sawing them, and for which we got nothing. 

(). What was the occasion of the logs going out of the boom into 
the bay that spring, 1873? 

A. The boom was built by driving spiles the winter before, and 
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boom sticks were fastened to them with chains, which were occa- 
sionally broken by the sea. 

Was George J. Robinson one of the firm of said Cunningham, 
Robinson, Haines & Co. at Ossineke at the time the boom broke, as 
referred to? 

A. He was there nearly all the season of 1873. 

Q. Did the boom break before or after you began to saw 

A. The breakage was mostly in the early part of the season, be- 
sot we commenced to saw. 7 

Who constructed this boom ? 

A Geo. J. Robinson, of the firm of which he was a member, be- 
fore I went there. 

(). Did any logs get out into’ the eae that were lost, after 18753, 
that were claimed to be owned by any of the firms of which Geo. J. 
Robinson was a member, at Ossineke ? 

A. But very few, if any; there might have been occasionally a 
log lostin this way. | 

@. Are you indebted to the firm of Cunningham, Robinson, 
Haines & Co. at this time? 

A. We have an unsettled account between us, and I claim that 
they are jus stly indebted to me on this account. 

©. What effort have you made to get a settlement with them of 
your account ¢ 

A. I have tried several ae to get a settlement. I have always 
been ready and willing to settle with them, and am ready now to 
do SO. | | 

(). Have you inspected your account, as 1t appears on the ledgers 
kept by Cunningham, Robinson, Haines & Co., within the past year? 

A. I have. 

1460 Q. Is that account as it appears on their ledger correct ? 

They gave me no credit after the season of 1874 for 
driving, sawing, and loading of lumber in 1875 and 1876, and some 
f their charges 1n 1873 and 1874 are incorrect; their books show a 
balance against me which ts not correct, because of not giving credit 
for 1875 and 1876 of labor as aforesaid, and the incorrect charges [of | 
1875 & 1574, with the entries madein the books to which I am en- 
titled, they would show, what I believe to be the fact, that they are 
a bted to me on account. 

Have you been arrested on the charge of perjury in the year 
1886 in Alpena? 

A. | was. 

). Who made the complaint? 

A. George J. Robinson. 

Q: Who was the active prosecutor and the only witness on the 
part of the pecple on your preliminary examination ? 

A. Geo. J. Robinson. 

Q. Explain the circumstances which led to your arrest under this 
charge ? 

A. I was instructed by H.S. Cunningham, of the firm of Cunning- 
ham, Robinson, Haines & Co., in the spring of .876,’that for future 

saw bills I must look to the lumber for my pay; under my direc- 
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tion my sons refused thereafter to deliver lumber that we sawed 
for that company unless the saw bill was p: iid; in a suit brought to 
replevy this lumber I testified, as one of the defendants, in reference 
to the state of our accounts, that the company was indebted to me; 
this, I then believed, and still believe, to be true; on the statements 
made by me in thatsuit in reference to the above matters was based 
the charges of perjury, for which I was arrested on ‘complaint of 
Geo. J. Robinson, who, during the whole proceedings, has manifested 
a malicious anxiety to injure and defame my _aayacentag which never 
before, LO my knowle dee, has bee 1) assailed In any Way,.Oor by any 
person, and I fully believe that this prosecution was Il stigated and 
earried forward by Geo. J. Robinson for the purpose of dest troying 
the effect of my te stimony is Cases Now pending in court, In which 
cases said Robinson is interested, and in the result of which I am 
not mterested; [ at the time made no statements but what I believed 
to be true, and whieh I still believe to be true; and I wish further 
to state that I have never made any statements in reference to that 
matter that I believed to be untrue. 
L. R. SANBORN. 
Subseribed and sworn to before me this 15th day of May, 1881. 
Ss. L. CARPENTER, 
Notary Public. 


146] My nameis Harrison ‘. Dickey ; I am about 34 years of age; 

my present occupation is that of commercial traveller for 
Messrs. Sprague, Warner & Co.; my present place of residence is Chi- 
cago; [ am commonly known by the name of Harry or Harrie M. 
Dickey; Iwas book-keeper and general foreman for Messrs. Cunning- 
ham, Haines & Co., at Buffalo, for the seasons of 1872 & 1873; they 
were lumber clealers; [had been engaged in the manufacture and sale 
of lum ber at 8 Saginaw for several years before that time; I went from 
Buffalo to CI Licago in the fall of 1873 to follow the same kind of 
business, Bee Was ¢ mployed by Messrs. Ferry & Brother; I was fa- 
miliar with said business ; w hile | was at Buffalo with said firm of 
Cunningham, Haines & Co. all eargoes of pine lumber, lath, pickets, 
and cedar posts shipped to them by Messrs. Cunningham, Robinson, 
Haines & Co. from their mill at Ossineke, Michigan, was properly 
entered upon wh firm books in Buffalo and creditea to their QOssi- 
neke office; I was familiar with grades and inspection of lumber at 
that point: the ae ite pine received, in my judgment, ran about 25 
per cent. for culls, and trom 4 to 5 per cent. to the three uppers, 
the balance to common ; about 4 of the shipments received was of 
Norway pine, and the quality of common white pine was of very 
ordinary or inferior grade; some of the white pine, it was difficult 
to judge whether it was white or Norway pme from its appearance; 
the uppers were of hard fibre; the facts as to the inferior quality of 
the respective grades was often not a po and ne of by parties 
coming to purchase, and often affected sales unfavorably; the grades 
were so poor that we had to buy better sateen from manufactories 
in the Saginaw valley to help float or sell our own lumber. 

(Signed ) HARRY M. DICKEY. 

o$8—214 
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1462 Ey XHIBIT “RR.” 


H. S. Cunningham, Geo. J. Robinson, Calvin Haines, 
P. M. Ranney. 


Office of Cunningham, Robinson, Haines & Co., wholesale and retail 


x} 


pine lumber dealers, Elk St., on Ohio basin slip. 
Mill at Ossineke, Mich. 


BuFFALO, Dee. 3rd, 1868. 
Geo. J. Robinson, Esq. 

D’rk Str: We have delayed answering your letter in regard to put- 
ting up capital, in more that a sale of the property might be madet 
but as vet nothing has been accomplished. | 

[n regard to C. Haines & Co. securing their note 1s a matter be- 
tween you and them, and not for this company to ask. We ought 
to have your e rae ment, and think you would be safe in doing it, 
but, of course, that ill be for you to decide. ‘This question being 
disposed of, we think the balance of your proposition would be ac- 
cepted, C. Haines & Co., however, holding that they should not be 
required to put up more than you. We are crowded with matters 
here, and having all that we can do to take care of bank paper, and 
don’t SCE how Wwe Can send anything to pay men. No doubt you 
feel that we ought to.do more, but it is utterly impossible. G. B. 
Hunt has this day provided for the E. & G. R. Haines note, $6,000, 
au = we shall depend upon you to provide for the $6,000 in Detroit, 
due Dec. 25th and 28th We have not arranged with Evans yet, 
but must do something soon. You have been to great expense to 
prepare for a winter business, and we have got to pay, and are in 
hopes you can manage some way to keep the business going. 

There is one thn ne particularly to which we would call your atten- 
tion. Have your men very careful to cut logs to 12, 14, & 16 feet 
in length, exactly, and none longer, and also that you put in no 
Norway this winter, for we assure you that it very much injures the 
sale of our lumber; and in the spring, when you commence sawing, 
sort out the Norway in old stock, and cut every Norway board 14 
inch. 7 

Yours, Ke., 
CUNNINGHAM, HAINES & CO. 


1463 EXHIBIT “8.” 
H.S. Cunningham, Geo. J. Robinson, Calvin Haines, 
P. M. Ranney. 
Office of Cunningham, Robinson, Haines & Co., wholesale and _ re- 
tail pine lumber dealers, Elk St., on Ohio basin slip. 
Mill at Ossineke, Mich. 
Burrato, Sept. 24th, 1869. 
Geo. J. Robinson, Esq. 
D’r Sir: I have received from Calvin Haines your letters this 
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morning in regard to making answer to Oliver. I had been in- 
formed th lat your father said that Mr. Duf held would come to Buffalo 
to take our answer here at Mr. Williams’ office, and had so advised 
_Mr. W., but I find that it is not so understood by you. I have written 
Mr. Duffield “a a ay, telling him to advise us here immediately what 
is expected of us, : ind we will respond, but by all means not to allow 
anything to go by default. All the taxes that I know anything 
about that should be looked after by us are the lands mortgaged 
by Oliver to E. & G.-R. Haines, outsi le of 28 & 29, 8 east. I wrote 
Mr. Duffield a month ago to send me the E. & G. R. H. mortgages 
that I might draw off a list of the outside lands, but have received 
no answer. The only — for you will be to send some one to the 
recorder’s office and get them from the record. Now as to who 
should do that, I have taken advice { from Wi Lis LIS. He Says that 
they should be bid off by some outside party, to the end thata tax oBr 
might be got of them. If other things failed, he thought th a 
would be well to have some one entirely disinterested to m: ake’ he 
purchase. You must do as you think best. We would prefer that 
your father purchase, if it’s just as well, or we would suggest a man 
here, by name of We sle vy W illiams. If t thought advisable, of course 
I can redeem any time within the year; let who will purchase it, if 
thought best. About funds, 2 . one important matter; can’t you 
cover itin somé way? The facts are, it takes just all that we can 
reach by hook or crook to meet liabilities here, and the Preston 
matter is soon to be met, and how I can’t tell; it seems to be thrown 
entirely out of the account by some of our folks, and I am left to pro- 
vide for it. | 

H. S. CUNNINGHAM. 


1464 Exuisit “ T.” 
Sept. Ist, 1869. 


The Essex has not arrived; will probably be here to-morrow. 
We can sell all the lath you send us at $2.50. Have contracted 
100 M ahead, so please send as fast as made. I am afraid the pick- 
ets will not sell very well. I should make as much in lath as pos- 
sible 

We have ae nearly all the lumber in —_ three cargoes. I 
have an offer for the last lot, which I shall take Mi Renee Vv does 
not $e in Rochester. He went down last ok fe will be back 
to-night, but we have to take long paper and rather low prices. I 
ok in $10,000 to the bank yesterday—paper. The discount com- 
mittee meet this morning, and then we shall know whether they 
take it or not. It runs from 40 days to o months. If they take 
that, and we can get other lumber here soon, and get paper that one 
can use, we can get along, but we have over $22,000 in Sept. already 
reported, besides freights. We are very much bothered to know 
how we are to meet that Preston note. If the banks carry along 
our other matters it is as muchas we can expect. Hunt and Eschle- 
man were here Monday and report that they have all they can take 
care of, and that’s my fix, only worse. But I am in hopes some- 
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thing will turn up before Oct. There is one thing certain, it must 
be seen to. 
Respect., C. & H. & CO. 


P. S—lIt seems necessary, from what has been done in changing 


bd = 


our firm nameat bank, &c.—he, Mr. Ranney, also made all paper “C., 


H. & Co.”—that we should be Cunningham, Haines & Co. here and 
you C., R., H. & Co. there, and that you draw on us accordingly. 
“We represent, whenever the question is asked, that the firm is the 
same, only changed for the sake of brevity, and we think it well 
that it remain unchanged up there. If you have any objection 
please say so. 


{ 


CUNNINGHAM, HAINES & CO. 
1465 Cs crreeuen 5%) 1°? 


Burrao, Feb’y 2nd, 1869. 
G. J. Robinson, lisq. 

D’r Str: Your letters of the 25th ult. Came Be ste fg 6 Mr. Wil- 
hams says that I had better send Mr. Tuttle’s lett » Mr. Duffield, 
as it pe tains to the land matter, i hich I will do, pe follow his in- 
structions. I am glad to learn that Mr. Tuttle thinks the titles are 
all right. I had some fears that there might be trouble in that di- 
rection. You send me a small list of unpaid and returned taxes. 
Are you certain those are all on the lands in 28 & 29, as well as on 
the outside “E. & G. R. Haines” lands. It is quite important to 
know this, so that when we go to Lansing they can all be looked 
after. Before going or writing a list should be made. 

[ think, from your statement for the week ending Jan. 23rd, that 
you are doing well and must be in good running order. Iam aware 
that the prospects are not favorable lor vetting a large supply of logs: 
generally this winter, and believe that it must materially affect 
prices, but I believe you had better work from the plan you started 
On in the fall and vet a cood stock, unless you have fears about being 
able to run from where you are now putting in; that, of course, must 
eovern, for if we shoul | fail to eet our logs down we should be in a 
fix. Iwill answer Mr. Bickford’s letter. I wish you would write me 
about what such lumber as you can make out of your stock ought to 
be worth on the rail, estimating from last season’s prices. I mean, 
of course, the bill timber. Why is Prime retaili ng the story up there 
that I have agreed to pay him or anything like it. He came tomy 
office to see Oliver, and, of course, he didn’t pay him. Then he 
wanted I should help him get his pay. I told him that I should be 
glad to have him paid, but I could not help him. He left his notes 
with me, of course, but on his own motion, without any assurance that 
I could ever help him. Oliver knows this as well as I, for I talked 
it to them both; and if he is laboring under the impression that ] 
ain to see him paid, he had better undeceive himself and send for 
his notes immediately. When I agree to pay a debt I generally 
know where the money is coming from. 

I will attend to getting those garden seeds you write for, and sce 
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that they are forwarded in good season. You mentioned in a former 
letter that you wanted a book-keeper in the spring. Thereisa young 
man in Lockport that I can recommend if he will take the place. 
[ know him to be all right. I-told Mr. Haines to see him and write 
me, but have not heard from him. When this subject was brought 
up Mr. Eschelman suggested that he had a son that was teaching 
school this winter, that intimated that he would like to go up there ; 
that he Was very well posted in book-keeping theoretically, but had 
never had practice outside of his text-book. I don’t know the young 
man, but Mr. Hunt says he’s smart, and thinks he could be very easily 
broke in to fill the place to our satisfaction. Now, if this could be 


done, I would like to have Mr. Eschleman’s wishes oratified. If 


he could not at first do the whole work, could you make an ar- 
rangement so as to work nimin? I krow that Mr. Eschleman 
; will run upa column of figures as as soon I,and do it correctly 
1466 as any man of his looks, and he says his son is perfectly at 
home in figures, &c. Now, I want you to be suited at that 
end of the business and have such help as will be agreeable to you, 
and you must decide this matter. It would not cost much to try 
him, and if he would answer they would be very reasonable on sal- 
ary; his principal object is to give him an opportunity, for he wants 
to do that kind of business. If you have any suggestions to make 
in regard to this matter, please let me hear from you. I can think 
of some reason why I would like to have him there if this business 
continues that may suggest themselves to you. Mr. Eschleman is 
a very quiet and comfortable partner, and I would like to have him 
feel that he is properly recognized in the concern, when it can be 
done without working any injury to other parties, and not before. 
It has not been fully decided that we can have the yard I spoke 
of, but the prospects are favorable. Money matters are very close 
and commercial men are predicting close times next season, but | 
hope for the best. We are not just rightly situated for dull times. 
No snow here. Weather cold and dry. 
Very respectfully, yours, 


H. S. CUNNINGHAM. 
1467 EXHIBIT “ V.” 
EAST CLARENCE, January 1st, 1869. 
George J. Robinson, Hsq. 


DeAR Sir: Yours of the 19th ult. has been ree’d. Weare much 
interested in hearing how you are progressing, and think from your 
report that things are looking well. 

[ went from Lockport to Buffalo with your father night before 
last, and yesterday morning he went to Cleveland; Messrs. Hunt & 
Haines have agreed to meet him in Detroit next Tuesday. Your father 
favors buying a gang, and the other parties have confidence in his 
judgment. All parties think it will be well to see what can be done 
with Wayne before buying a gang. They are to submit the matter 
to Mr. Dutheid for his opinion before they see Wayne. I suppose, 
from your letter written at Chicago, that you bad found something 
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that, perhaps, would be better than a Detroit gang. At our meeting 
in Lockport, an arrangement was made, if carried out, will put you 
in funds to carry — through until the spring trade opens and the 
concern can begin te realize from sales. [think we shall be troubled 
to get such a yard as'we shall need, but we must do the best we can. 
I have partly engaged a man to help us ina yard; if I succeed in 
getting him he will be a valuable man. I need say no more, as your 
father will soon be home and make a full report. 
I am satisfied that Mr. Oliver has not the abstract of title that you 
copied from, and you will have to send the copy to Mr. Duffield. 
We are having a rough new year’s day; snowing and blowing. 
Respectfully, yours, 
H. 8. CUNNINGHAM. 
P. S—I presume that there are lands near you that are well worth 
buying, but is there any danger that any parties will take them at 
present? If not, there is enough to look after at present. 
Mm. 3: ©. 


1468 ExuHisit “ W.” 7 
~BuFFALO, Oct. 26th, 1868. 
George J. Robinson, Esq. : 

D’r Sir: I would like to see you in Buffalo before you go to Lock- 
port. lam requested to say to you that parties interested would 
prefer to have vou look at clothing here before making any purchase 
elsewhere. Please remember this request. Mr. O. has left here. 
Where he has gone I am not prepared to say. Said he was going to 
Alleghany Co. | 

Respectfully, yours, 


H. S. CUNNINGHAM. 


1469 ExHIpit “ X.” 
BuFFALO, Jan. 27th, 1869. 


G. J. Robinson, Esq. 

Dear Sir: Your letters of 11th, 13th,— 16th have been received 
and contents noted. I will treat-the matters referred to by you in 
their order. 

Ist. As to bill timber: I have cast about some, and am of opinion 
that you can probably do as well or better with that than we can 
here, and probably [you] had better correspond with parties you 
dealt with last year. We have to compete with hemlock in this 
market, but if we find anything desirable will inform you imme- 
diately. | 

2nd. I have written you in regard to posts in a former letter. 

ord. You speak of building more dock. I have conferred with 
our folks with reference to this improvement. We agreed with you 
that it would be well if we had it; but will it be best to ineur the 
expense before we get things moving, so that we have something to 
do —with? Don’t you believe that you can handle the lumber with 
what dock you have as fast as we can take care of it here; and, as 
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we are here, can’t we send you vessels about as fast — you will want 
them, and so that they won’t be in each other’s way? You under- 
stand, without my writing, that this far it 1s all outgo and no in- 
come, and it is quite natural to want to keep down expenses until 
the concern begins to make returns. But you are on the ground, 
and are as much interested in the grand result as any of us, and we 
want to feel that you are satisfied ; and as you will get the timber 
on the ground, and if things should look favorable in the spring, it 
may be best to make the improvement. We can wait and see. 

4th. You intimate that you want to draw for $8,000, on 30, 60, & 
90 days.. Now, what are we to understand from this? Is this in- 
cluded in full in the estimate submitted and agreed upon when your 
father was here, to wit, that $6,000 should be provided for now and 
$10,000 the first of se os ? ‘That was so understood when your 
father ieft, and — aree xpec ed to carry out such arrangement. Does 
your request propose to ste that arrangement? If so, just how 


much do you propose to change? As to making drafts due Ist of 
April on the last $10,000, there can be no objection to that; but if 


anything is asked for beyond the $6,000 already furnished, you will 
see that would be outside of what your father asked for: and if it is 
necessary to have it, some new arrangement W ill have to be made. 

Sth. You propose we send a book-keeper. I think we can find a 
good, competent man between this and spring. How soon would 
you like to have him come? And, besides, we want, as soon as rea- 
sonable, to get some inventory of the property up there and know 
how to lay the foundation for a set of books to be kept at this end 
of the route. Now, can you fix that up and send it here just as well 
as if some one should come there, or would it be best for Mr. Ran- 
ney to come up and get his starting-point, as he 1s to keep the books? 

Thus I have briefly gone over the ground [ want to cover, 
1470 and hope to hear from you soon in regard to the question 
asked and any other matters you may deem interesting. 

We are afraid you have not enough snow and are anxious to know 
how much stock you have on the bank of the river. Please state 
during the winter as often as convenient. 

We have stated what arrangements were made with your father, 
and were in hopes that would answer, but want to act right and 
reasonable, and if something more is wanted let us know. 

Right here I want to say that this letter 1s written at peau tesa 
and | called Messrs. Hunt, Eschleman, C. Haines & Co. together at 
this point, as the most convenient, and this is written by their ap- 
proval. ‘The dock here is not yet engage d, but I think the prospects 
are fair for getting the yard mentioned. Lumber islooking up some, 
and if you have now to get your fall stock, | am in hopes that all 
will come through right. 

We shall wait until we hear from you before making arrange- 
ments about money matters—and Mr. Ranney’s coming, if he does 
COome-—s0 pleas »>answer soon. 

Respectfully yours, 


lL 
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H. 8. CUNNINGHAM. 


P. S—I shall try and hear from Taylor. 
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1471 ExuHipit “ Y.” 


Memorandum agreement entered into between Henry 8. Cunning- 
ham, C. Haines & Co., of Lockport, and George J. Robinson, of Alpena 
county, Michigan, as follows, viz: 

First. The three parties above named, contemplating a more gen- 
eral and minute agreement hereafter, for the settlement of the co- 
partnership now e ‘ntered into between them in respect to the owner- 
ship of the lands heretofore known as “the D. D. Oliver lands” in 
Alpena, Mecosta, and Alcona counties, Michigan, and the manufac- 
ture of lumber thereon, do hereby enter into the following, as a pre- 
liminary agreement, viz: 

Second. It is hereby mutually agreed and understood that the 
parties hereto are to be credited with the following amount of capl- 
tal 1 respective ly as actually paid into the concern in money or prop- 
erty, V 1Z. 

Said He ury S. Cunningham, forty-two thousand dollars, $42,000 ; 
said George J. Robinson, ‘thirty -two thousand dollars, $32,000; and 
said C. Haines & Co.—composed of Haines & Ranney—the hike sum 
of thirty-two thousand dollars ; in all, one hundred and six thousand 
dollars. 

Third. Said parties are to be equal partners, bearing losses and 
sharing profits equally, provided that said Henry 8. Cunningham 
is to receive from the firm interest at ten per cent. for and upon all 
excess of his capital over those of the other partners, so long as the 
same is allowed to remain in the concern; and likewise each of the 
other partners is to be allowed the same rate of interest for any ex- 
cess of means they may have 1n the concern over the regularly es- 
tablished capital, which is for the present fixed at thirty-two thou- 
sand dollars each. | 

Fourth. The name of the firm shall be “Cunningham, Robin- 
son, Haines & Co.,” and the same shall represent and assume all 
the property, and notes, and indebtedness of the firms of “Oliver & 
Robinson ” and ** Robinson, C. Haines & Co.,” and also a debt of 
Hunt & Eschleman, endorsed by Cunningham to D. Preston, for 
six thousand dollars, and another note of Hunt & Eschleman, en- 
dorsed by Robinson, C. Haines & Co. and given to E. & G. R. Haines, 
for six thousand dollars. 

Fifth. The business of manufacturing lumber shall be conducted 
at Ossineke as heretofore, where George J. Robinson is to be princi- 
pally in charge, assisted by Henry M. Robinson, who is recognized 
as employed and working for the concern, and at such rate of com- 
pensation as shall hereafter be agreed upon between the parties. 
Henry $8. Cunningham and Mr. Ranney are to take charge of a 
oe r-yard to be opened at Buffalo, New York, by the firm, and 
Mr. C. Haines is to give such of his time and attention also to the 
soa of the company’s welfare as he may think necessary, and 
to which all parties mutually pledge themselves, each to the other. 
On all questions of policy or management, a majority of the votes 
of the parties shall be final on the firm. 

Sixth. The active partners are to be allowed to draw, each year, 
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sufficient means to defray their living expenses, but not to exceed 

the following amounts, viz: The said George J. Robinson, two 
thousand dollars; the said Cunningham and the said C. 

1472 Haines and Co., two thousand dollars; in all, six thousand 
dollars, per annum. 

Seventh. Hereafter, and as soon as the same can be properly 
done, there shall be an equal division of the property belonging to 
the firm by suitable conveyances to be for that purpose made, and 
especially of the rea] estate, the title to which is now It) said Cunning- 
ham, George J. Robinson & C. Haines, last acknowledged to be by 
them held in trust for the respective partners in interest hereto, and 
further papers: and conveyances it is agreed shall be hereafter exe- 
cuted between the parties hereto in order to vest title respectively ; 
and in the proportions herein established, in all of said parties and 
in and to all of the property, real and personal, now owned or that 
May be hereafter owned or acquired by said firm for the purposes 
of this copar tnership. , 

Done at De troit, January 7th, 1869. 

In triplicate. 


SEAL. | H.S. CUNNINGHAM, 
|SEAL. | By G. B. HUNT. 

SEAL. | . HAINES & CO. 
SEAL. | G. J. ROBINSON, 
SEAL. | By H. M. ROBINSON. 


W itness— 
D. B. DUFFIELD. 


Five Cent Stamp. 


Kor value received ¥ the undersigned, hereby agree with the 
above firm to release any and all claims of mine upon the real or 
personal property above referred LO when distribution by COouVey- 
ance comes to be made between the parties. 

Detroit, January 7, 1869. 


[ SEAL. | H. M. ROBINSON. 
1473 EXHIBIT “ 7.” 
C. Flowers. SEPT. 4, "eas 


This memorandum of agreement made this. ord day of Nov., 
1868, between C. Haines & Co., of Lockport, N. Y., and Geo. J. Rob- 
inson, of Alpena Co., Michigan, witnesseth— 

Whereas the parties above n: amed have jointly entered. into an 
agreement for the purchase of the Devil river property, so ealled, 
from H. 8S. Cunningham, which said purchase agreement is made a 
part of this agreement; and whereas said above parties are to form 
a new copartnership agreement as between themselves, to be here- 
after executed, and for this purpose are to associat . themselves with 
contemplated partners in a manner so as to fund the principal lia- 
bilities of said property : 

Now, it is understood that the basis of this conser ee part- 
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nership between above parties and contemplated parties that said 
C. Haines & Co. are to receive credits on said firm book to the 
amount of $19,000, which is to vest the copartnership in all the 
rights and equities of said C. Haines & Co., and are to guarantee 
said contemplated partnership for the faithful disposition of said 
claims, 19,000, and in like manner and condition in every respect 
said. Geo J. Robinson is to receive a credit of 25,000; and in 
the event of Garret B. Hunt & Jacob Eschleman’s becoming the 
parties contemplated as above, their claims,are in like manner and 
conditions to represent a book account of 55,000, together with ac- 
crued interest to this date. 

$20,000 to $25,000 to each of the above is contemplated to be a 
stock contribution, and all amounts severally invested above $20,000 
or $25,000 is to entitle the partners to draw interest at 10 per cent., 


to be paid by partnership, for all investments over ana above the 


$20,000 or $25,000 stock contribution. It is understood that Robin- 
son’s bond & mortgage to D. D. Oliver is to be disposed of as Rob- 
inson may direct. 
(Copy.) 
C. HAINES & CO. 
GEO. J. ROBINSON. 


1474 | ExuHisit “AQ.” 


H. 8. Cunningham, Geo. J. Robinsofi, Calvin Haines, 
P. M. Ranney. 


Office of Cunningham, Robinson, Haines & Co., wholesale and 
retail fine lumber dealers, Elk St.. on Ohio Basin Slip. 

Mill at Ossineke, Mich. 

7 BuFFaALo, Sept. 2nd, 1870. 
G. J. Robinson, Esq. 

D’r Str: I went up to the Johnson when she went ashore, and in 
working in the water got my feet badly scalded, so that I have not 
been out this weck. | 

Mr. Ranney was up with your letterS last evening. You will 
probably come down after you stop the mill, and don’t you think 
we had better wait till then to buy teams; but if you don’t .come 
write immediately. Hay will cost more than last year. There is 
but one lot on Grand Island; that is held at $19. It can be bought 
here for less and sent forward cheaper. 

We shall see that everything you need for winter use is: bought, 
and. [ intend to see to the purchasing myself, and will try and make 
good selections. If those shoulders were damaged they must have 
been left standing in the sun on the vessel. I will get those stove- 
plates as soon as I can get out. 

We are getting along financially as well as can be expected. We 
are trying to arrange with Evans to carry $25,000 one year. If he 
does that we shall be all right. I feel better than a year ago. We 
are over the worst of the struggle, and, above all, have a good 
credit. Another year of persistent effort will take us out, if we 
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meet with no serious losses. We came near losing the Johnson 
cargo, but got it mostly. It will cost us a good deal; don’t know 
yet how much; have bought 4.a million feet at $9, 14, & 35, on 8, 
o, & 7 months’ time; can make something. I am in hopes that we 
shall get a million of Gilchrist, of Alpena. Mr. Haines is going to 
Ohio Monday to see him. Wecan handle so much, and with the 
long time we expect to get it will carry us through the winter, be- 
sides making some money on it, I think. As to Mr. Winchester, 
we wrote you. Now, individually I will say that if I were you and 
had a man that I thought ought to be dispensed with, I should dis- 
charge him and take chances in regard to results. I think C. 
Haines & Co. will be able to fix their matters so that P. M. R. can 
leave, 1f you want him. 

My. Haines and Mr. Hunt were up to my house together yester- 
day. I think we can get the 4 of 1,360 acres, if [we] need it, but 
will have to buy it all, if any, and pav him, he says, what it cost, 
including good interest and taxes; so, if we can reasonably get 
along without using any of that’ tract this winter it will be advis- 
able. How is it about the taxes? Are we sure that all are paid to 
date, especially on the “ Preston lands,” in 28 & 29, R.8 east. I 
have never investigated to know whether or not there were back 
taxes at the time Preston conveyed to me. 

Respectfully yours, H. 8.. CUNNINGHAM. 
1470 EXHIBIT “A3.” 
Law office of D. B. and H. M. Duftield, Nos. 28, 25 and 27, Seitz 
Building, Congress street. 
etea Derroit, Micu., Feb’y 17th, 1871. 
H. M. Robinson, Esq. | 

Dr. Str: I received your letter at Buffalo yesterday, and was glad 
to hear that everything was being done up there; we are losing no 
time here. Oliver came down to get a big affidavit of Hawkins, and 
we beat him. Mr. Hunt went over to Hawkins and took him out of 
Oliver’s embrace, but I assure you what he did swear to was done 
very reluctantly. He came to Buffalo and brought Oliver and an- 
other party, but Oliver would not come in‘at the examination. We 
established the fact by him, that I left there on the 8th day of Sep- 
tember, and that the deeds, &c., were on that day signed and acknowl- 
edged, and witnessed, &c., and not before; it—the affidavit—is strong 
on that point, besides by implication it established the fact when he 
and I left Suspension Bridge together, and that it was on the 2nd of 
September, 1868, because he tells Just what was done each and every 
day from the time he and [| left until we parted at Ossineke, and he 
knows that I left on that day, which is all very true. The trip book 
of the Huron shows that he, Hawkins, went up that trip, but 1t don’t 
show that I went. This is unfortunate. I don’t know whether the 
clerk forgot that he collected fareof me, or whether he put down some 
one else for me, but we shall be able to cover this, for I have strong afh- 
dayits showing me in buffalo up to Sept. Ist and 2nd. I am going 
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out to see Gallup te-night, and shall remain here as long as Is neces- 


sary. 


Resp’t yours, 
H. S. CUNNINGHAM. 


1476 ExHipsit “A 4.” 


Bu¥rraLo, Nov. 26th, ’72. 
G. J. Robinson. 

Dear Sir: I received your dispatch last evening about 10 o’clock. 
How did the mill get on fire? Of course I shall get a letter ex- 
plaining all before you receive this. [I think I asked you when 
here if you put any insurance up there, and think you said _ no. 
You will remember that I advised you to do so last summer when 
I wrote you that we had placed $10,000 here, but when you were 
here the most hazardous time had passed, and it seemed that addi- 
tional insurance before spring would be necessary. hope that | 
am mistaken, and that you did place some up there. $8,500 of 
what we have here is said to be all right, and $1,500 in the Ameri- 
can somewhat doubtful, still may get sap 

Now, of course, after clearing up the rubbish and finding what 
we have left from the fire that is use fal, we must now decide what 
next to do—what kind of a mill, if any, to build, and where to place 
it. Iam still in hopes that the gang may be of some value, and 
that you saved the saws, both gang and circular, and that the boil- 
ers are all good. Mr. Potter advised that we take care of our prop- 
erty as well as we could, whether insurance company answers your 
telegram or not; that it is your duty to save all you could. There 
is some question whether the Hunt and Eschleman mortgage cov- 
ered the particular ground upon which the mill stood. I don’t 
know but this may be important if we rebuild. I now think I 
shall come up as soon‘as the road becomes passable up the shore. 
We shall get insurance money as soon as we can. And, by the way, 
you want lumber on dock insured. See to it or telegraph to us. Is 
store insured ? . 

[ tell you what we must do. Inventory everything up to the 
first of January, and also ascertain every dollar of indebtedness and 
know for once when [and] where we stand. By that time we will 
learn how much we have to pay Duffield: Will you look over our 
statements and see how much we have paid them? There is no 
account kept of it here, but P. M. R. says your balance sheets will 
show. Weshall need iton settlement. And keep up good courage. 
We can stand a fire better now than ever before. 

Yours, truly, 
| H. 8. CUNNINGHAM. 


1477 | Exuipit “A 5.” 
Bay City, Dec. 27th. 
J. Robinson. 
ie AR Sir: I rode down with Sam/’l Alien; Allen who is repair- 


ing t the Loekwood mill for Bewick & Co. : seems to understand miils 
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pretty well; would make the frame 70 ft. long; thinks 30 ft. nar- 
row; thinks 40 ft. better and put logway inside; says there are 
boiler-makers at Campbell's mill from Detroit; they have other work 
to do there; had you better have them repair your boilers before 
they leave, I should think so; he says will call and see you on his 
way up within 10 days; that he, and a Saginaw man by name of 
Markey, wiil take contract to build mill and saw our logs; I thought 
it would do no harm to invite competition; you may do better with 
Malcom. : 

D. C. Johnson, ag’t for Stearn & Hall, is' here; will leave for Al- 
pena week from next Monday; he thinks mill frame should be 40° 
ft. wide; don’t advise a muley, but would put ina mill that could use 
either circular or muley for $2,500; I don’t think we want; it ad 
ft. & 6 ft. cireular will do it; price for best circular mill, $1,150; 
has instructions to deduct 5 per cent. on head blocks or $100 on 
both sets: I talked time; he offered 4 eash on delivery, but until 
close of season; said that was better than used —; I think it well 
to get all the time we can; I find his prices higher than you thought 
on everything but head blocks; I should think, however, that their 
mills are cheapest in the end; they are extensively used. 

I have seen Judge Longyear’s opinion and don’t think nyse r ean 
make any one believe that it’s in his favor; his next drive must be 
at me, when he can catch me; I leave to-night for Buf ia 

Respectfully, yours, 
H. S. CONNINGHAM. 

Did not get here until noon to-day. 


1475 ExHispit “A 6.” 


H.S. Cunningham, Geo. J. Robinson, Calvin flaines, 
P. M. Ranney. 


Office of Cunningham, Haines & Co., wholesale and retail pine lum- 
ber dealers, Elk street, on Ohio basin slip. 
Mill at Ossineke, Mich. 
| BuFFALO, Jan’y 24th, 1878. 
J. Robinson. 
DEAR SIR: AS vet we have done nothing here towards dissolution. 


Haines is just as he has always been, determined to have the thing 


his own way, to wit, close up here, and then leave us to work out 
up there. and account to him, and I have insisted that when any- 
thing was done it should be a full and complete dissolution. My 
patience is all gone, and I wish I was rid of him in someway. We 
know if we make any arrangement with him whereby he has any 
conditions to perform that he will not do it, but will have benefit of 
our part of agreement. In order to report progress [ think next 
time he is up we shall agree upon something to submit to you, which 
[ presume will be something that you and I will not want to agree 
to, but it will _ the way for furtheraction. I said tu him yester- 
day, let us say to Robinson what he will either give or take for logs, 
ke., up there, but, no he won’t. I am corresponding with Frost & 
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Co. about sale. They have seen Duffield, and report to us that they 


think title all right now, but that we can do better a little later, but 


think a sale can be made this spring, or could be forced now. 

I am glad to hear that you are preparing to fix boom. I expect 
it will only be for, say, 14 million, because, as you have suggested, 
a large boom is too expensive for once using. Can tell you posi- 
tively that I am nat in favor of doing anything but sell the logs in 
the boom at what they will bring unless Haines sells out. Yet it 
may not be for our interest so to do. 

Money matters are closer this winter than they [have] for any 


previous winter since we have been in business, and we are having 


a fearful time in getting through January. 

Good-bye, Oliver, and | hope the likes of him will not run across 
our path again soon. Hope to hear of no more cases of small-pox 
with you. 

Respectfully yours, 


H. S. CUNNINGHAM. 
1479 ExHIBIt “A 8 


Burra.o, March 15th, 1878 
Messrs. Duffield. 

GENTLEMEN: Can’t we yet make a sale of our interest in the 
realty at Ossineke to some outside party, and prevent the proposed 
suit from being a cloud upon the title, or how ean it possibly be con- 
sidered any lien upon such real estate even after we are made aware 
of prosecution and before injunction ? 

If all the parties named in suit keep out of Fag State until after 
Ist of June can Oliver possibly delay the sale, or how can he delay 
if the mortgages are not served? | 

And, lastly, shall you advise that H. M. R. & G. J. R. keep out of 
Michigan until after June Ist; and, if so, cotld I possibly get in- 
junction against the personal property. cay 

Respectfully, yours, 


H. S. CUNNINGHAM. 
1480 7 KXHIBItT “A 9.” 


Burrao, Oct. 1st, 1873. 
G. J. Robinson. 

Dear Srr: Your note received. I should say that it would be 
best for you to try and ffx up with Preston about those lands if we 
were sure just how many acres he had deeded to me that did not 
belong to him; but as we don’t I think it best Ist to find out that 
fact and make one job of it. I have no fears but he will come cut 
all right. His Methodist friends will stand by him. I don’t think 
lam mistaken. All going along as fee as can be expected. Our 
note gone to protest to-day. I had the paper to meet it, but could 
not get it discounted. Haines was here yesterday, and I tried to 
have him take the paper to Lockport, but he would not do it. He 
says he don’t know why you don’t go right along and sell Devil 
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river, and let us all share in it. One member ought not try to make 
anything out of the rest. 

[ let him have the paper to take [to] Lockport. He thought he 
should amend it and forward to you. I told him to do as he liked 
about it, de. You can fix it when you get home, unless he gets 
inkling of R. R. 

Respectfully, H. S. CUNNINGHAM. 


Can’t you load some of large posts by themselves? I suppose the 
Aldebaron has started. 


1481 Exuisit “A 10.” 


BuFFALO, Oct. 9, ’73. 


DreAR SiR: Your enclosure from Mr. Duffield received. I have 
sent him a note for $500, at 60 days, and asked if he will take that 
and paper for the balance at 90d: ays. I expect he will feel insulted. 
I wish H. would get mad and wind up the litigation. "When I have 
time to think I am wondering what you can do with the hors es and 
outfit. 

[ have no doubt that if timber as long as that put in last winter 
brought here without any short logs would pay, if you could turn 
them over to some party that could take care of themselves, and not 
agree to pay anything until the timber was in chains, even if you 


“had to pay a pretty eood price, but it’s suicidal to load our business 


here with anything more than old Co. indebtedness. I would rather 
sell at half price. Is there any prospect of doing anything on ties. 
I have just seen an old R. KR. contractor, who says the way he would 
make them would be to take a small portable engine on the ground 
and work in everything; says a very small expense would build 
what we would want, and he would like a contract for just such a 
thing, and the more the better. He is a very successful bridge 
builder; hasjust got through building on bridges for Canada South- 
ern road, and would lke to work in somewhere. Finances are as 
snug as ever with me. 
Respectfully, yours, H. S. CUNNINGHAM. 


You will see that but a small force of teams or labor would be 
profitable on ties. 


148? Exuipsit “A 11,’ 


BuFFraLo, Oct. 25th, 1878. 
a Sh 
Dear Sir: Yours of 25rd received, and I am in hopes you ¢will 
succeed in negotiations with Jeffery, but how can I reach Haines? 
I don’t know how to do it. I have written Mr. Hunt asking him to 
come out, and telling him what we want to do. I shall go down 
Monday, and in the mean time will be conjuring up something. 
Now, as to sending back the Williams, [ don’t know whether we 
could pile it here, but I will see when she gets here; was last heard 
from yesterday leaving Detroit, ana will probably: ‘a here Monday, 
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she lost her rudderin the storm and had to put back for repairs. 
Don’t know whether she lost any timber or not. 


Respectfully, H. S. CUNNINGHAM. 
Don’t have any trouble about Mary; she is all right. 


1483 ExHipit “A 12.” 
BuFrrao, Oct. 28th, 775. 
J. RK. | 
Drar Str: I was in Lockport yesterday, and find that refusal 
matter rather difficult to handle. Ranney is in the way, but by 
agreeing with him in all he said I got Haines to insist that a 
paper should be drawn up for you which should — varied in some 
respects from yours, but would ‘be all that is wanted. I was obliged 
to meet the matter with some indifference, and only put in a word 
occasionally as needed. I shall go down again Friday, ostenta- 
tiously on other business, and try to get the paper. | think | 1 | 
could have got it yesterday, but t prefer to wait. | 
Williams, unloading, had rough time, but lost nothing. Can’t 
send her back chartered for Manistee ; may charter some light-draft 
craft, but doubtful. 
Respectfully, yours, H. 8. CUNNINGHAM. 


And General cancelled Emmet Co.’s tax for me. 


1484 Sed oe Exar “A: i3.” 


Office of H. S. Cunningham, wholesale and retail dealers in Norway 
and white pine lumber, laths, cedar posts, and shingles, Louisiana, 
corner Miami streets. | 

BuFra.o, N. Y.; August 20th, 1874. 

Be BRS | 6 
Drar Sir: I saw Walrath yesterday, and am to see him and 

Haines here Saturday. I have some confidence in a trade with him. 

His price for property down the canal, $18,000 cash ; our price for 

timber, 100,000 cash. He tells me that another party will take 

hold with him. I think his property is cheap and probably could 
be sold for $12,[000] or 15,000. I write this that you may leave 

Fowler’s matter a little open, although it should be shaped so that 

we can make a sale, if possible, either to the one or the other. 
Rec'd yours from Bay city. 


Respectfully, yours, H. 8. CUNNINGHAM. 
1485... Exuripsit “A 15.” 


Office of H. S. Cunningham, wholesale and retail dealer in Nor way 
and white pine lumber laths, cedar posts, and shingles, Louisiana, 
corner Miami streets. 

SUFFALO, N. Y., Feb’y 20th, 1875. 

BE Robinson, Esq. 

D’k Str: Mr. Loke tells me that he had written you before I saw 
him saying that you were not bound to defend, not being: personally 
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served. Do you propose to avail yourself of this advantage? Please 
let me know. Iam not very tenacious about who shall act as def’ts’ 
counsel. 

Mr. Potter says we need an smronner copy of judgment record 
in former suit, together with statement of facts and any papers bear- 
ing upon the case. Will you send them? 

Messrs. Duffields had to make amended answer, which, because of 
storm, was six days in getting to Detroit. Result, extension of time 
to answer. 

A boarding-house policy in firm name in case of fire would be of 
no value. Haines will do nothing about taxes, as Ihave written 
you before. | 


Respectfully, H. S. CUNNINGHAM. 
1486 ExuHipit “A 16.’ 


Oifice of H. 8. Cunningham, wholesale and retail dealers in Norway 
and white pine lumber, laths, cedar posts, and shingles, Louisiana, 
corner Miami streets. 

Burra.o, N. Y., March 8th, 1875. 

J. Robinson, Esq. : 

D’r se [ find the check for $100 I sent you to pay taxes has 
been paid by the B. k., but have received no statement or receipts 
to show that it was so applied, and from your letters supposed that 
you were not paying them. Iam anxious they should be paid, and 
should be glad to know what you have done. Please answer. Your 
dir’ft on “C. Haines & Co.” was presented to me. Of course, I knew 
nothing about it, and suppose anything you want or expect of me 
you will write. 

I saw Messrs. Duffields Saturday ; they said [they] would write you 
again. I don’t suppose any settlement can be made with Oliver, 
and especially not unless he could get something out of such settle- 
ment. As | look upon your suggestions, all the ‘relief to him would 
be a release from certain personal habilities. Shall be glad to hear 
from you more fully on that. 


Respectfully, H. S. CUNNINGHAM. 


1487 Exuipit “A 17.” 

Office of H.S. Cunningham, wholesale and retail dealer in Nor- 
way, white pine, and hemlock lumber; also, flooring, siding, 
ceiling, lath. cedar posts, shingles, &c. Office, corner Louisiana 
and Miami streets. 

BurraLo, N. Y., May 10th, 1875. 

G. J. Robinson, Esq. 

Drar Sir: I have tried.to see Mr. Locke at his office, as you sug- 
vested, but have never yet found him in, but will call again until I 
do find him. But you talk in your last about papers being sent to 
Alpena, with some atty. there; [am not acquainted with ¢ any one 
there, and as you have representatives here, it seems the proper 
place to make and exchange papers, when we get to it. And now, 
if you want to divide the territory, which I can see no objection to— 
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only that Iam not prepared to judge of the relative value of the 
lands. You say it can be easily done, I wish you would make a 
proposition how; if it is feasible I am ready to fall in, as I wrote 
you before; Mr. Haines wants the property sold, and thinks it can 
be; but divide, and then let each party sell for himself. I have no 
choice, I have no desire to cause any delay in bringing matters to a 
close, but when you ask me me to send a note endorsed for lumber 
before I can have it, you are asking more than [can do. I have given 
the Aldebora an order, and she has left here to-day. This is as | 
agreed todo. Now, if she is allowed to load and come here, all 
right: if not, lam not at fault t; she will load elsewhere. Lam not par- 
ticular whether it is shipped to my order or not, but of course dan- 
gers of nav igation are not mine, unless it is sent to me. 

In regard to Fletcher trespass, do you know about the value of 
timber cut; unless it is quite an amount, I should say let it rest. 


Respectfully yours, H.S. CUNNINGHAM. 
1488 ExHIBit “A 18.” 


Office of H.S. Cunningham, wholesale and retail dealer in Norway 
and white pine lumber laths, cedar posts, and shingles, Louisiana, 
corner Miami streets. t 

Burrato, N. Y., Feb’y 15th, 1875. 

G. J. Robinson, Esq.: | 
D’k Str: [ am willing the Ossineke property shall be sold for 

$35,000, subject to all contingent contracts ; have no confidence in 

a branch road being run there, but if it should be done, would prefer 

to divide shore property with them rather than dons ate the whole. 

If insurance is paid on anything it should be on the lumber as per 
our stipulations. It seems to me that some insurance should be 
placed on that. Haines tells me that they, he & P. M. R., think the 
company should pay all the taxes and keep an account of it. You 
will please draw on me for 4. 

In the Oaks suit Mr. Potter has to-day putin an appearance for me 
and asked for a copy of the complaint. Shall he be authorized to 
answer for you? H. & R. have not saidanything to me about hav- 
ing any one answer for them. I suppose they propose to let the 
company attend to it. 

Potter tells me that he can’t advise anything on your suggestions 
until he sees their complaint, and then will give the matters careful 
attention ; don’t think, however, that the proceedings at Alpena 
are a bar to this action; thinks he has a right to commence a suit 
here, &c., but, as I have : said, will inv estigate when he knows more 
about it. 

If you want him to represent your interest in this prosecution 
please answer immediately. If some one else, you will please let me 
know, and oblige, 

Respectfully, yours, 


H. S. CUNNINGHAM. 
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1489 Exuipit “A, 19.” 
Blank No. 1. The Western Union Telegraph Company. 


The rules of this company require that all messages received for 
transmission shall be written on the message blanks of the company, 
under and subject to the conditions printed thereon, which condi- 
tions have been agreed to by the sender of the following message. 

WILLIAM ORTON, Pres’t. 
GEO. H. HUMFORD, 
Sec’y, New York. 
ANSON STAGER, 
Gen'l Sup’t, Chicago, Ill. 

Dated Buffalo, N. Y., 2, 1875. 

Received at Alcona 2. 

To Geo. J. Robinson, Ossineke. 

Wrote you to pay taxes according to your letter. 

H. 8. CUNNINGHAM. 

9 paid. 

1490 Exurert “A 20.” 

Office of H. 8. Cunningham, wholesale and retail dealer in Norway 
and white pine lumber, laths, cedar posts, and shingles, Louisiana, 
corner Miami streets. : 

BuFrra.o, N. Y., January 27th, 1875, 

G. J. Robinson, Esq. 


Dear Srr: Yours of 25th received. I herewith enclose check for 
$100, to apply in payment of taxes as you suggest, with request that 
you make draft for balance for not less than three months if reason- 
able. Please send receipt. JI have not seen Sanborn since receiving 
your letter. Will ask him about mortgage and write you. He 
should and I think will send it, if he has not before this. Okes has 
‘commenced a suit against us. You are in pessession of all the facts 
and I must depend upon you to advise as to what course to pursue. 
| suppose from what you have said to me that you will expect to 
set up a former suit in bar, because of the result of the suit disposed 
of at Alpena. Please let me hear from you immediately. 

Respeetfully yours, 
H. S. CUNNINGHAM. 


1491 ExuiBitT “A 21.” 
Elk street, on Ohio basin slip. Mull at Ossineke, Mich. 
BuFrra.o, January 20th, 1872. 
G. J. Robinson, Esq. 

DEAR Sir: Yours of the 11th, 12th, and 14th inst. are at hand. 
My contract for freight was $2.00 pr. ton from Buffalo to Detroit and 
$4.00 from Detroit to Ossineke, and I think I wrote you as I have 
stated. The charges from Detroit to Ossineke are correct. I will 
immediately write Mr. Gardiner and explain. You will excuse, as 
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your statement came hefore I was out,and got mislaid. I hope you 
will not settle the bill, and IJ will look to it and see that it is cor- 
rected. If. you can sel] your 20 to 30 ft. logs for $10 to 12 to Detroit 
parties I think it would be best to do it. You ask for opinion as to 
prices next spring. I have just received a letter from A. Walton, of 
Bay City, saying that he thinks contracts can be made the last of 
this month at $6.12 & 35 for the new cut out of good logs. That 
will be about last spring prices. JI doubt this some, unless the pros- 
pect for hauling is not better soon. Do you think you could saw 
another season more than your own stock ? 

I suppose you have a list of all those outside Preston lands. | 
find in a letter from W. W. Stroln a statement in re ‘gard to the par- 
cels of land up there, which I herewith ene lose,and if you can take 
care of them as well as I please do so, as then you will fully under- 
stand it, but if you prefer to have me look after these particular 
lands return the letter and I will do so and report to you. You will 
see-that he shows the situation of all the Preston lands up there. | 
think I had better write a line to Strghn and enclose herewith and 
let you forward it. I will also enclose Metcalf’s letter; will also 
write him and enclose to you. Ido this so that you ean first see 
whether the title would be clear when we had settled with them. 
He don’t say what year he has titles for. I shall write from here 
about that and report to you. If you-can spare the time let us do 
this work thoroughly now, and have a tax book that will read. 

Mr. Hunt is much pleased that you are working the gray team. 
He considered them a good team, and felt very sorry that he had 
sent them up if you could not use them one this winter, as he knew 
he could. — 

Had a good snow storm yesterday, but weather soft. 

Respectfully yours, 


H. S. CUNNINGHAM. 
1492 exuipir “A 2” 


Burra.o, March 2nd, 1872. 
G. J. Robinson, Esq., 

Dear Sir: Yours of Feb’y 27th duly received. Had supposed 
all our taxes had been paid in 28-8 & 29-8, of course you must 
pay before they run past redemption, and I should advise — get a 
quit-claim, unless it costs extra bleeding, and at same time .trv to 
include the pieces past redemption ; these taxes will swamp us, and 
should all have been left with you in the first place. How about 
taxes on that Eschleman 600 acres, on which farms have been be- 
gun? Those taxes must be looked after; they are seeking to get tax 
etitles. You remember that question was up last winter, but I for- 
got what was done; they are in Hunt and E. mortgage. It is a task 
to get te ixes straightened out, but it should be done. Do I understand 
that in settling with Metcalf and getting quit-claim cuts off Hewett ? 
Answer. 

H. 8. CUNNINGHAM. 
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1493 Exursit “A 23.” 
Ik street, on Ohio Basin Slip. 


Mill at Ossineke, Mich. 

BurFFaLo, Sept. 21st, 1870. 
G. J. Robinson, Esq. 

D’r Str: Mr. Hunt asks how many bbls. of apples you ean use 
this fall; asks $2.50 p’r bbl., delivered here; barrels cost 50 cents. 
Please answer immediately. 

Messrs. Duffield say that the court has found due Hunt and Es- 
chleman,on their mortgage, $41,757.84, and will enter decree in No- 
vember; thinks will at same time dismiss “cross-bill.” That beats 
Oliver, don’t it? — 

Don’t neglect taxes. 

Respectfully, yours, 


CUNNINGHAM, HAINES & CO. 


1494 EXHIBIT “A 24.” 
JAN. 20TH, ’70. 
a se | Be 

"Y ou will think as I do, probably, that there had better be nothing 

stid that Oliver’s counsel propose to offer any terms. 

I was served with process by Fulton Iron Works this morning. 
They waited in hopes to catch us in Detroit, and | think would dis- 
continue now if they could get a service there, but we want to try it 
here, and I shall be just as careful to avoid them there as if they 
had not commenced here. 

Respectfully, yours, 


mn. SC U NN NINGHAM. 
1495 | Exnipir “A 25.” 
H.S. Canningham, Geo. J. Robinson, Calvin Haines, P. M. Ranney. 


Office of Cunningham, Haines & Co., wholesale and retail pine lum- 
ber “dealers, Elk street, on Ohio basin slip. 


Mill at Ossineke, Mich. 
| BuFFALO, Nov. 1st, 1870. 
G. J. Robinson, lsq. 


D’r Sir: If you lumber on sees. 8, 9, & 17, Mr. Hunt expects 
us to give him our note, payable one vear from date, for his 4 inter- 
est and requires that we sign it individually. I presume that in 
buying these lands we are getting stumpage cheap, and it may be 
for the best to purchase now, but I should have preferred to lumber 
on our own lands until we were once out of debt; however, if we 
had another good season even as the past we shall be comparatively 
easy with ood management and economy. We have talked with 
Mr. Haines about this and shall write out a note and send for him 
to sign and then forward it to you. Did the oxen get through all 
right ? 

Respectfully yours, 


H. 8. CONNINHAM. 
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1496 Exuisit “A 26.” 
C. Haines. 


©. Haines & Co., wholesale and retail lumber dealers. 
Lockport, Au. 30, 1869. 


P. M. Ranney. 


H. M. Robinson: 
I was in Buffalo yesterday, and there met Mr. Hunt. He wants 
we should make our capital up to $40 or $42,000 and thus pay our 
debts all this fall; C. H. & Co. can’t do it. I wrote to ask you if 
you can; the $6,000 and overdue in Detroit in October we shall pay, 
and that is all we can do, including what we borrowed of Evans, 
and it makes over $40,000 we have raised here for the co. among 
our friends, and can’t use them any more. If you have any funds 
you can put in or loan the co., | hope you will do so. I am neglect- 
ing all of our business ae re and throwing my whole soul into the 
interest of the co., and we are all of the same spirit — shall succeed. 
If you are likely to be troubled about logs, I would run only days 
and dismiss all the men you can. I am still trying to send you a 
man for the dock. 
Yours, v’y truly, 


C. HAINES. 
[ think lath will be more salable than pickets; have engaged 
100,000 more of lath at $2.50. 
H. 


They will send you 1,000 on Thursday and arrive in Alpena Sun- 


day, at least agreed to. 
CoB. 


4 ey 9f2 
Aug. 0, OY. 
a i a 


P. M. Ranney. 


1497 Exuirpir “A 


©. Haines. 
C. Haines & Co., wholesale and retail lumber dealers. 
Lockport, Mar, 15th, 1869. 
H. M. Robinson. 

D’r Str: Mr. Hunt was just here, and informed us that you were 
in Detroit. We all concluded that we would like to see you, and if 
you had time to come down we hoped you would. : 

How is Duffield getting along with those mortgages? How is 
Wayne, also, with the engine, &c.? How are all things? 

Meaning, in general, those questions you can answer when you 
you arrive here. 

Yours truly, 


. HAINES & CO. 


We expect to have some funds for you soon. Who shall we send 
it to? Shall have $10,000. . 
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1498 Exuisit “A 28.” 
Sept. STH, ’69. 
G. J. Robinson: 

I am feeling anxious in regard to the mill being idle, but have no 
doubt you are doing all that can be done. With one million more 
shipped this fall we can get through the winter all right. It is still 
very hard to make sales for 10 days past. Have devoted nearly all 
my time to it, and the most we have on hand is sold at 10, 16, 40. 
I sold the sch. C. N. Johnson, inspected by O. Mather, of Alpena,as 
he — his bill. It would be better to have Hawkins, as he has a 
brother & father inspectors here. We have paid $4,000 on the 
Preston note, and Cunningham went up with it. Borrowed the 
money in Buffalo. I have been corresponding with a wealthy 
lumberman living in Orleans, who has sons that he wished to settle 
in the business. He writes favorable, but himself and sons are ab- 
sent from home for 2 weeks; shall go and see them then. I have 
also written to Mr. Weston, who is one of the largest dealers in 
Allegany co. He also has lots of money and sons to locate in 
lumbering business. We shall offer 4 interest to practical men for 
$50,000 at $ 75,000, and pay back to the present owners 1n propor- 
tidn to the amount of capital in, and all join in a deed to them. 
Would that suit you ? 

I shall do all that I can to effect a sale and get more capital, and 
hope to succeed. I am leaving my business here, and devoting the 
most of my time to the co. You must not be discouraged, but push 
ahead. I am uneasy about our Detroit note due the 27th. If H. 
M. R. will meet me there or here about that time, I think we ean 
arrange it. Please show him this letter. 

Yours, 1n haste, C. HAINES. 


1499 Exuipsit “A 29.” 


Hotry, Sept. 11th, 69. 
G. J. Robinson : 

I came here this morning and sold a cargo of lumber, and while 
waiting for the cars will write you. I have not been to Buffalo this 
week, but will go Monday and get Phil. to look after lands, as you 
suggest. Should not Cunningham come up Oct. Ist? Suppose you 
will look after Oct. 18th. When our Canada man arrives, can trust 
him to bid off lands for us, as you; I will guarantee him “ true to 
the core” and honest to a cent. Cunningham was in D. Tuesday 
last, and we arranged for sending you this week $2,500, and 1,000 
Phil. sent, or agreed to make 3,500. Suppose he had written you, 
however. We must have more dock room next season ; could sell 
lumber one dollar p’r M higher if same [was] seasoned. 


Yours, truly, . C. HAINES. 


Are you making good lath, and all 4 ft.? Have engaged some 
here, and all enquire if they are good lath, and you know I must 
not lie. Show this to H. M. hk. 
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1500 | Exuisit “A 30.” 
ee June 22, ’69. 
G. J. Robinson : 

[ went to see Mr. Cunningham yesterday, and we are both feeling 
a little nervous over the debts due next month. We are tired of 
borrowing, and have concluded that we had better effect a loan, at 
least I had. Do you think one of 15,000 or 20 could be effected in 
Detroit on our land at 10 p’r cent.? Mr. Hunt has always opposed 
it, but he has taken no interest in the Co. this spring, and if [we] 
must manage it ourselves should be allowed our own way. — 

[ think your father would be the best one to effect a loan. Pinas 
mortgages I suppose will soon be out of the way. Will your father 
be in Detroit the fore part of July? The boiler-maker note of 2,500 
comes due the 7 &-.10, 1 think. With his assistance [it] might be 
renewed, also the 6,000, last of the mo., or perh: aps he might borrow 
some there. We must have his assistance to help us through next 
mo. If our paper goes to protest we are used up. If you think we 
ean’t effect a loan on our land we shall have to on our individual 
property, each one of us, for the amount required. I am willing to 
contribute my part of the amount. : 

Those contracts that we have made are said to be good ones for 
us, and we are pleased with them, and hope you are also. We can’t 
always sell green lumber for cash at market rates. Lumber is dull 


in Buffalo now. I need not remind you of the importance of urg- 


ing the lumber forward. Our only salvation depends upon it. So 
much time has been on In fixing [the | mill, &e. We have no rea- 
son to doubt all has been done that could be to hurry up. I have 
concluded to sell my interest bere, and devote my time to the new 
firm, or sell my interest with you; oneis enough. I have been try- 
ing to get Cunningham to go up and look over matters with you. 
If you would lke to have us come write him and we will come 
when Phil. gets home, and we get the notes arranged so as to leave. 
Please write on receipt of this in regard to loan, and when your father 
will be in Detroit, Me. Ihave written this letter on my own re- 
sponsibility and in haste, so overlook all; and the intention is good, 
if mistakes are made. 
Yours, respectfu lly, 


C. HAINES 


1501 Exarpir “A 31.” 
Office of C. Haynes, dealer in all kinds of fine lumber, doors, sash 
mouldings, &e., Main street, east of American Hotel. 
Lockport, N. Y., April 28, 1870. 
H. M. Robinson : 

I went to buffalo yesterday to see Mr. Cunningham in regard to 
raising funds to send you. He was quite indifferent about it, as we 
were accepting drafts, &c. I made arrangements, however, for rais- 
ing $5,000 through my brother. The banks in Buffalo require city 
endorsers, and could not use Mr. Hunt. We must ever remember 
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EK. & GR. HW. Mr. C. will send you $2,500 at once. He thought 
better to keep balance for freight, &c. I have written this to you 
for good reasons, and you can show it to George and then burn 
it up. : | 
I hope you will do all that can be done to get the R. road through. 
[ am in favor of giving land, &e. 
Yours, very truly, C. HAINES. 


1502 Bxureir. “ A 32.” 


Bay City, Sept. 8th, ’70. 
G. J. Robinson : 

I saw Mr. Hunt before I left in relation to the cutting logs on his 
land. He says: “The Co. owns 3 of it, and they can have his in- 
terest at cost.” It cost him about $4,000. If you think it worth the 
money we had better own it. 

[ have bought one million ft. of lumber for the Co., and expect 
to purchase 500 Mj to-day of seasoned; have bought 500 M of Gil- 
christ, of Alpena, and balance: in East Saginaw and here; longest 
time 7 mos. | am to meet Mr. Evans in Detroit to-morrow to close up 
a loan on Preston lands. Papers had to be made there. Saw Oliver in 
Detroit. He is death on H. M. R. and Mrs. Robinson; so look out 
for the wife. I hope all things are moving well with you. Shall 
expect you and yours soon. 


C. HAINES. 
1503 , Mxuipir “A 33.” 


H.S. Cunningham, Geo. J. Robinson, Calvin Haines, 
P. M. Ranney. 


Office of Cunningham, Haines & Co., wholesale and retail pine lum- 
ber dealers, Elk street, on Ohio slip. 


Mill at Ossineke, Mich. | 
BUFFALO, Jan. 6, 1872. 
G. J. Robinson: 

We would like to have you send us a rough inventory of what 
we have to Ossineke, real estate and porsonal property, excepting the 
lumber. - G. B. Hunt and Eschleman were here last week and 
thought we had better sell the first opportunity, and close up 
here. As I wrote you, we think of putting it in the hands of 
Frost, of Detroit, and there is some log men in ‘Towanda that is 
talking of going to see it. We have completed our inventory, and 
have here net, $45,000, including some notes. We hope you will 
eet out all long timber possible, as the short will sell better with 
long. | 


Yours, truly, C. H. & COQ. 


141—214 
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1504 ExHipit “A ¢ 
Emmor Haines, Geo. R. Haines, Alfred Haines. 
Haines & Co., lumber dealers; office, 119 Erie street. 
3uFFALO, N. Y., Dec. 19th, 1874. 
G. J. Robinson : 

I concluded to remain over to-day and see Mr. Lock. Ihave just 
seen him,and [he] says he will write you. I can’t see what you can 
gain by the course taken. Title to real estate in Mr. Hunt’s name. 
but we have a common interest in getting it as it should be. I can 
assure you, also, that Mr. C. will faithfully carry out the contract 
made last, and give his paper for 1t as agreed. When that distribu- 
tion was made I intended on pressing to have the real estate divi- 
ded, and will pledge myself to work with you and see it through, 
and even take an interest with you in the land, if desired, and buy 
out Mr.C. Iam sure we can get the most out of the property by 
working together. Let us meet our troubles hke men, and have it 


ended at once. ‘Let me hear from you. 
Yours, truly, ; | C. HAINES. 


Your going away has been kept to ourselves, and intend it shall 
be, if possible. 


1505 _Exnaratrt “A 35.” | 


C. Haines, wholesale lumber dealer, Tonawanda, N. Y.; office, Kent’s 
Block; residence, Lockport, N. Y.; office, Hodge Opera House, 
No. 14, 2nd floor. 

| Lockport, N. Y., Dec. 21st, 187 

. J. Robinson: 

I rec’d your telegraph yesterday, and agree with it exactly. That 

is all that I want, and Iam certain Mr. C. agrees with us. I will 

guarantee it to you. I don’t think he will sign any more agree- 
mente. at least until you return. If you do not soon, within 10 days, 

I fear he and Mr. Hunt will take extreme measures, and we shall 

lose by it. You know how the titles are to the land. It is [to] your 

interest to return at once while all is quiet... Mr. C. will make no 
new propositions, lam sure. Let me hear from you, and I guarantee 
to stand firm until all is settled up. 


Yours, truly. (©. HATNES. 


fs 
te 
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1506 Exuipir “A 36.” 
©. Haines, wholesale lumber dealer, Tonawanda, N. Y.: office, KKent’s 
slock; R. H. Beek, agent; residence, Lock port, N. Y.; office, 
Hodge Opera eae, No. 14, 2nd floor. 
Lockport, N. Y., Jan. 4, 1875. 
G. J. Robinson. 
DEAR Sir: Yours just received. I saw Haines & Co. yesterday, 
but they can do nothing just now to help me. I expected to get 
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> of it through them. Now, don’t make costs on those notes; 
they are perfect tly good, and will pay soon, then it can be collected. 
Ranney owes them about $3,000, but can’ t be sued until they get 
original copy of inspector bill. Do send one at once. I want very 
much to see you. I think H.S. C. & Co. will setile on the state- 
ment as pr your books before you went away with them. H.S.C. 
claims to know all about them, and has some private ones. Boyn- 
ton worked nights. You know no one can dispute, but H. 8. C. has 
a right to sell our lands to pay co. debts and Hunt also. Some have 
already been transferred, and they can trump up claims, and we 
shall get nothing. I have a lawsuit here the 15, and can’t meet 


you before the 20th. I am quite sure can mature some plan of set- 


tlement. I will pledge to act in good faith, and try hard Suppose 
you come here, or will meet you elsewhere. 


Yours, truly, C. HAINES. 
1507 Exursit “A 37.” 


C. Haines, wholesale lumber dealer, ‘Tonawanda, N. Y.; office, 
Kent’s Block; residence, Lockport, N. Y.; office, Hodge Opera 
House, No. 14, 2nd floor. 

, Lockport, N. Y., Jan. 30th, 1875. 
J. Robinson : 

[ ree’d your letter in due time, and wish to enquire if the amount 
you send includes the tax on all the lands, including the Haines 
mortgage. Could you get in from some of our lands this winter 500 
M long hemlock? It couid come down with Lyons’ timber, and 
with it could try the market in Tonawanda. 

When I hear from you again send tax, as suggested by you; I 
would like the deed first, however. H.S.C. holds back on every- 
thing. I have looked over the lumber bill, but can’t tell 1f correct 
without your amount of it. I have not seen Sanborn since you 
left. Will talk about the mill when I see him. 

Yours, truly, 
C. HAINES. 
1508 Exnuisir “A 38.” 


GC. Haines, wholesale lumber dealer, Tonawanda, N. Y.; office, Kent’s 
Block ; R. H. Beek, agent ; residence, Lockport, N. Y.; office, Hodge 
Opera House, No. 14, 2nd floor. 

Lockport, N. Y., Feb. 15th, i878 

J. Robinson: | 

I think the co. had better pay these taxes, at least until we get a 
deed of the property, and Mr. C. don’t object to it. I believe he 
is willing to sell for $30,000, if sold soon ; says nothing about time 
in his letter. At that price I would not give price. I would not 
give long time, but a reasonable time. It is worth $50,000, and 
think that I can sell it for nearly that next season. I shall see Mr. 

C. soon, and will write again. : 


Yours, truly, : a 
C. HAINES. 
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1509 Exuipit “A 39.” 


C. Haines, wholesale lumber dealer, Tonawanda, N. Y.; office, Kent’s 
Block ; residence, Lockport, N. Y.; office, Hodge Opera House, 
No. 14, 2nd floor. 


Locxport, N. Y., Jan. 6, 1875. 
C. J. Robinson: 


I think that Mr. C. should take that lumber — same terms that I 
did; that would stop interest on the 21 of Dec., ’74, 5 mo. without 
interest; he pays dockage and } inspec ong ; also want the os of 
land made so that I can sell my interest, if I desire to clear of all 
entanglements. 

Evans says he can’t take H. S.C. paper, but shall make him. 

Yours, truly, 
C. HAINES. 
1510 Exnipit “A 40.” 


C. Haines, wholesale lumber dealer, Tonawanda, N. Y.; office, Kent’s 
Block; R. H. Beek, agent; residence, Lockport, N. Y.; office, 
Hodge Opera House, No. 14, 2nd floor. 


Lockport, N. Y., March 25th, 1875. 
G. J. Rebinson: 


Sanborn has enquired of me several times about those logs, who 
is to get them down &c.; some one should see after them; Mr. C. has 
not been down since I wrote you last; has not settled with Evans; 
I am getting out of patience about it, as regards the sale of the land; 
I am willing to have the whole soid for $50,000, if no more can be 
got, and if you want the refusal I have no objections; owing to the 
suit it will have to be sold aitogether, I suppose. What are they 
asking for lumber at Alpena’? Will you see to the shipping of the 
lumber fand] getting vessels. 

HAINES 


1511 7 KxXuHipit “A 41.” 


C. Haines, wholesale lumber dealer, Tonawanda, N. Y.; office, Kent’s 
Block; R. H. Beek, agent; residence, Lockport, N. Y.; office, 
Hodge Opera House, No. 14, 2nd floor. 

Lockport, N. Y.,’ April 12, 1875. 
. J. Robinson. | 
pies Sir: Yours of the 5 received. Ranney has 500 M of that 
lumber, and says he prefers to take his chances on freight or wants 

price made now. I accepted your draft, as promised, but when I 

agreed to expected title, &c., get nothing now. Not even contract 

lived up to. I know the amount is small, but all helps, and I am 
working here to support my family and pay up old debts of mine. 

H. 8. C. writes me about a bond. ‘I don’t Know the nature of it, and 

referred it back to him. I might probably dispose of some lumber, 

but the market is unsettled now, and can’t tell how prices will be. 
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I am sorry you are confined on the old Oliver matter. Hope you 
will soon be at liberty. 
Yours, truly, 
C. HAINES. 


1512 Exuisit “ A 42.” 


(. Haines, wholesale lumber dealer, Tonawanda, N. Y.; office, Kent’s 
Block; R. H. Beek, agent; residence, Lockport, N. Y.; office, 
Hodge Opera House, No. 14, 2nd floor. 

7 Lockport, N. Y., April 17th, 1875. 

G. J. Robinson. 
DEAR Sir: I received your letters last evening. I think our con- 

tract remains as when you left. H. 8S. C. is slow to move. Don’t 

wonder you get put out of patience as regards bond. He said that 
he had one from you for ustosign. Said I could sign no bonds, but 
he must write me how it effected our matters and I would do as was 
thought best. He never wrote me. for two years have refused to 
sign any notes or bonds, not even best friends, for the reason [I] can’t 
afford to take any risk, having a family of 7 to take care of anda 
debt of several thousand to take care of and pay up; that is ali that 
I can do, and my first duty. Don’t you, my dear sir, think I am 
right. The money sunk, and with it 8 vears time, and many thou- 
sand more to get by hard work. I blame, however, no one but my- 
self. As to the future, [I] think he had _ better close all up now, get 
the lumber down at once, or have it measured over at Ossineke, deed 
the lands and divide them, or sell, and no more fooling with con- 
tracts. After we find our amount of lumber can close up our matters 
now as well as January, 1876. I will join with you. I insist upon 
it. What say you to it? If you want the land will sell my interest 
cheap, or we buy out H. S.C. Then can improve the land, sell, Xe. 
Yours, truly, 


C. HAINES. 


I shall send vessels for lumber unless you arrange with Gilchrist. 
I will dock your lumber or sell it for you at what you think is fair 
and right. 


1518 Exurisit “A 43.” 

C. Haines, wholesale iumber dealer, Tonawanda, N. Y.; office, Kent’s 
Block; R. H. Beek, agent; residence, Lockport, N. Y.; office, Hodge 
Opera House, No. 14, 2nd floor. 


Lockport, N. Y., June 29, 1875. 

G. J. Robinson. | 

Dear Sir: I have been expecting to pay the Alcona tax, and ex- 
pected a draft on me for it. I have not the amount. I want to sell 
my interest in the lands, and have been making an effort to do so, 
with some success. ‘I think you had better buy my interest, and you 
can then control the balance. I shall be in Bay City soon, and will 
write or telegraph you if you will meet me there. You had better 
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see what can be done about getting barges, &c. Ranney has 500 M 
of mine, and all must go to Tonawanda, I suppose. 
Yours, truly, . HAINES. 


1514 ExuHipit “A 44.” 


C. Haines, wholesale lumber dealer, Tonawanda, N. : & office, Kent’: 
Block; R. H. Beek, agent; residence, Lockport, N.Y.; office, ides 
Opera House, No. 14, 2nd floor. | 

Lockport, N. Y. , bee. Zi, 1870: 


G. J. Robinson. 

Drak Sir: I can’t pay all that note when due. I had not the 
funds to send on the 18, and no use in meeting H. M. R. without 3 
at least, and could not tell how family would be, with 3 children — 
scarlet fever at once, and a wife also. It 1s tough to say that I was 
‘beating around the bush.” They are all getting better, however, 
now. I hope you will never have such a time at least. Mr. Lock 
will tell you that I was ready to fulfill on contract made last here, 
[with] H.S.C. Will you meet me in Detroit, say, about the middle 
fof | next month, and mature plans for settlement, and if H. S.C 
won't agree to it we will take care of ourselves, or I will bring one 
for him. I want all the co. debts paid first, then a division. If we 
can't agree what they are refer it to others. Lawsuits won't settle 
them, nor give us title to the lands. Judgments are of no use against 
H.S. C., or any of the firm, as they can’t be seep 

Yours, truly, . HAINES. 

If you prefer I will meet you in Canada, only pawns and the 
day. 

Have written Hawkins again for inspector’s bills. See him when 


in Alpena. 
CG. s5. 


1515 EXHIBIT “A 45.” 


C. Haines, wholsale lumber dealer, Tonawanda, N. Y.; office, Kent’s 
Block; R. H. Beek, agent; residence, Lockport, N. Y.; oftice, 
Hodge Opera House, No. 14, 2nd floor. 

LocKPort, N. Y.., April 12, 1876. 

G. J. Robinson. 

Dear Sir: I write to you to ask if: there isany prospect of our 
coming toan amicable adjustment of our matters without further 
litigation; [ have seen Hunt and Cunningham, and have a propo- 
sition from them, and also been talking with Mr. Evans, and 
he consents to assist in purchasing claims and lands, but so as not 
to interfere with his claims now in suit; that he is determined to 
push through and collect from co. property; Mr. Evans is going to 
Chicago next week on business, and if there is any prospect of our 
se ttling, will meet you in Detroit, and defer going until he hears 
from you; of course C. will not come with us and act, independent 
of him, and propose to sell or purchase, and close all in dispute up 


on the spot. 


Yours, truly, C. HAINES. 
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I suppose you are aware a receiver will soon be appointed, and 
costs will eat property all up; you had better telegraph us on receipt 
of this letter, time and place — will meet us. 


Cw a8 


Written in pencil on back: 


Mr. Hawes: 

D’r Str: The foregoing letter shows whether Evans is working 
for the interest of my late partners. What is it to him how we and 
my partners “adjust,” and why does he wish to mix in our copart- 
nership matters? This letter means that Evans will withdraw this 
sult if I adjust to my partner’s notions, and the disclaimer put in is 
only for effect, and that the letter may not be used to show the con- 
spiracy, but why should I meet Mr. Evans, except he 1s to with- 
draw the suit? What other possible business can Evans have in 
the matter? I have little doubt but that I could prove all I have 
sworn to the satisfaction of a jury. 

Yours, &e¢., et. 

1516 Exuisit “A 46.” 

C. Haines, wholesale lumber dealer, Tonwanda, N. Y.; office, Kent’s 
Block; R. H.' Beek, agent; residence, Lockport, N. Y.; office, 
Hodge Opera House, No. 14, 2nd floor. 

LOCKPORT, ie 2 = Apri 2 Ze, 1876. 

G. J. Robinson: 


Evans could not wait for your answer, and has gone West, but 
says he will go with me to meet you in Detroit the lst or 2d week 


in May. I hi ave teased him to assist us with bis money 1n settling 


claims you have against the co., and buying the interest of C , and 
developing the property with us, or buying it all, if our interest is 
better promoted. It is made in sood faith, and hope you will come; 
we shall be prepared to give titles to land, &e., without any refer- 
ence to C. or Hunt, or consulting them; they don’t act as though 
they wanted any settlement 
Yours, truly, C. HAINES 
Written with pencil on back : 

Mr. Hawes: 

Please observe the spirit of this letter. Haines claims that he is 
ready for a settlement, and that Cunningham and Hunt are not 
desirous of settlement. The y are doubtless working hand and 
hand, and take this way of coaxing and lashing at same time. 

Observe, also, that Haines says he and Evans are prepared to give 
title to lands without referring to or consulting Cunningham or 
Cunningham’s father-in-law, Hunt. ‘The titles to all the lands are 
in the name of Cunningham and Hunt. How could this possibly 
be unless they were all acting in concert to oppose me? Cunning- 
ham is always head “ engineer,’ Haines the—— 

I claim all their letter circumstantially substantiates my affidavit, 
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it 


and as strongly as possibie, when we consider they are on guard 
against doing sO. 


is. Oy Be. 


1517 


Exuisit “A 47.” 


C. Haines, wholesale lumber dealer, Tonawanda, N. Y.; office, Kent’s 
Block ; R. H. Beek, agent; residence, Lockport, N. Y.; office Hodge 
Opera House, No. 14, 2nd floor. 


Lockport, N. Y., June 214th, 1876. 


G. J. Robinson. 


Dear Srr: Your letter-received in due time. I agree with you 
that no distinction should be made in the payment of the Co.’s claims, 
if all are just ones. H.S. C.says your wife’s & father’s are not valid 
claims and has evidence to prove it, but for the sake of a settlement 
I say allow them. Thus far we agree. But you say — must be 
paid with money and that the Co. has not got and nothing to get it 
out of but lands. If you will tell me how to get it I will go for it at 
once and then we ean settle. If the lands could be sold I would 
say sell them, even at a sacrifice. I have already sunk over $27,000 
and nearly 10 years of the best part of my life, and now am left de- 
pendent on my friends for means to get a living. I think you don’t 
believe it, but will swear to it as long as God gives me breath; also 
| that Evans offer to take lands is no ‘humbug, but in good faith. 1 
Ws had thought of coming up soon. I ean sell hemlock lumber here 

| for $10 wholesale, and Sanborn. says he will get it out and saw for 
$9.00 per M & $2.00 freight leaves us, vou see, $3 for stumpage. I 
may be in Bay City before long again. Can’t we meet and settle, 
and can’t you tell him ? Try and see. 


i | Yours truly, | C. HAINES. 
1518 | Exuipit “A 48,” 


C. Haines, wholesale lumber dealer, Tonawanda, N. Y.; office, Kent’s 
lslock ; residence, Lockport, N. Y.; office, Hodge Opera House, 
No. 14, 2nd floor. ! 


Lockrort, N. Y., Jan. 26, 1875. 


J. Robinson: 


[ wish to enquire if you have any objection to the sale of the De- 
troit notes that we are to have as collateral security for money bor- 
rowed, of course to be applied in paying debts and discounts on them, 
not over 10 p’r cent. interest. We think — can use them much. less, 
as money is easy now. H.5S. C. was here yesterday and left Evans 
$10,000, his paper. He says you don’t want your deed of land. | 
said I did — mine at once. Suppose Mr. Hunt should die; where 
would we be? I am going tomorrow and see the lumber, ce. 


Yours truly, HAINES. 
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lard 1519 Exurpit “5 A.” | 
Dp D. D. OLIVER vs. GARRET B. Hunt eé al. 


Balance sheet of testimony— 
In favor of Cunningham being at Ossineke Sept. 3, 68 : 
nt’s DAVID D. OLIVER, 
dee GEO. B. MELVILLE, 
& date of deed. 


Against Cunningham being at Ossineke Sept. 3, 1868: 
H. S. CUNNINGHAM. 
a GEO. HAWKINS. 

, : SAM. ELSWORTH. 
d | GEO. J. ROBINSON. 
i | G. B. HUNT. 

* KSCHLEMAN., 
7 WILLIAMS. 
TANNER. 


it | 

] Date of record. 

) Date of books’ entries. 

- [In favor of collusion to defraud Oliver: 


: , GEO. B. MELVILLE. 
Against collusion to defraud Oliver: 
VANS. 
UNNINGHAM. 
GEO. W. HAWKINS. 
G. J. ROBINSON.. 
P.M. RANNEY. 
Book entries, letters, and confirmed by Wheeler and other-, evi- 
dence that we did not want the property. 


. 

4 
. 
‘ 


In favor of Buffalo agreement being altered in copying : 
D. D. OLIVER. 
GEO. W. HAWKINS. 


Against Buffalo ag’t being altered in copying: 
H. S. CUNNINGHAM. 
P. M. RANNEY. 
EVANS. 
GEO. J. ROBINSON. 
WILLIAMS. 
BARTON. . 

And deed by Oliver after he had the COPy of the ao’t. 


D. D. OLIVER. 
GEO. B. MELVILLE. 
KY. DYER, 


1520 In favor of waste of timber: 


As to part of lands. 


D. CARTER. 
LEACH. 
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Against waste of timber, &c: | 
SAM’L ELSWORTH. 
H. S. CUNNINGHAM. 
GEO. J. ROBINSON. 


[In] favor great value of property in 1868: 
: D. D. OLIVER. 
MELVILLE. 
HAWKINS. 
DYER. 
CARTER. 
LEACH. 


Against great value of property in 1568: 
D. D. OLIVER. 

Actions and efforts to sell. | 

| SAM. ELSWORTH. 
CUNNINGHAM. ~— 
RANNEY. 
EVANS. 
WHEELER. 
G. J. ROBINSON. 


1521 3 ExuHipit “6 A.’ 


OssINEKE, March 1, 1871. 
C. H. & Co. 

GrENTs: Your letters have been received. We had three days’ 
thaw, that took off the greater part of ‘snow, but we have still enough 
and good, cold weather. We are reducing our force some; have 
discharged and paid off in past week 9 men; cash, 395.59. We are 
getting on very well in thecamps. We are going to be a little short 
on grain. I bought too close, and shall have to buy some. 

Mr. Mellter will get out what he can of R. R. stuff, and we must 
get out the balance; don’t think you had better contract any more 
until timber is out. You don’t get enough for it any way. 

Can’t we erowd Oliver to Jackson, and so stop litigation? Seems 
to me the 5rd Sept. business is enough to do it. 

Mr. Chamberlin, ag’t Gardner’s boats, came up the shore and _re- 
ported that at Bay city Mr. Fowler, of the firm of Fowler, Myrick 
and “somebody,” having an office at Detroit, asked him if our mill 
was for sale; that they. had a good deal of pine lands back here, 
and wanted to buy a mill. I think H.S. C. is acquainted with Mr. 
Fowler, and would advise writing to him. 

Yours, &e., &e., 


“Alpena still squirms.” 


sp nla “Re tip NP ER Aa A OTE STAR — a 


a AE fi MAE A ALOU DY OE OE 


_—_ 
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1522 Exnuripit “7 A.” 


Howard House, J. B. Hamilton, proprietor, Congress street, between 
Woodward ave. & Griswold St. 


Detroit, Micu., Oct. 4, 1871. 
H.S. C. 

My Dear Sir: I arrived here last night. Oliver is here. Sends 
word tome by Curnuey, & says he’s got the buttered side of my 
bread. Guess he has given up Mr. Haines. 

| rec’d yours from Buffalo. Surprised at its tenor. Hope things 
will prove better than they look. I had written to Ranney, but as 
he is not in the. office, I will enclose it to you. I ordered hay, 40 to 
45 tons. Would like to know when vessel sails; also, don’t fail to 
notify Messrs. Jenks Bros., St. Clair, when vessel will be ready to 
sall. | 

[ should judge from what Oliver says he begins to feel sick. Says 
my salvation is in joining him, but, if so, I prefer to be unwashed 
and unshaved. 

I don’t think it necessary for you to be here, so far as to my un- 
derstanding of our agreements, and only so far as you would be use- 
ful at Duffield’s elbow drawing out evidences; but the case will not 
come off for some time. 

. IT have made sight d’ft on you, firm K. C. Barker & Co., $210.80. 
They will hold it a few days. | 

[ wish you would let me know the amount Mr. Ranney has drawn 
out of the concern. H. M. has made some remarks I don’t get to 
understand. 

[ wan’t $500 badly, to pay Malcolm McDonald; he has got an un- 


-easy turn. Perhaps I can borrow it of him again. If he quits, he 


must have it, and if he stops he should be paid. 
Resp't, WC., | 


1523 EXHIBIT “8 A.’ 


OssINEKE, Sept. 10, ’68. 
H.S. Cunningham, Esq., Buffalo. 

D’r Str: I have undertaken to bury the wrong I have sustained 
at the hands of Mr. O., and to accommodate myself to most any ar- 
rangement that would work to his good. ‘There is a limit to human 
forbearance. While I was serving his ends himself and Mr. Gallup 
have secretly worked to precipitate Saginaw attachments upon me 
by fraud and indirection. » I propose to carry the thing through all 
the courts, civil and criminal, in my power, if necessary, to protect 
my rights or punish wrongs. I must say to you that I feel in no- 
wise disposed to put myself about to accommodate Mr. O., or to save 
him fron the results of his folly and madness. 

[ wish to hear from you whether you purpose to assume Mr. 
Oliver’s relations and obligations to me, and to what extent. I do 
not purpose waiting — Mr. Oliver’s motions ; but, to the contrary, if 
I do not hear very soon that this property 1s going on I shall assume 
that it is not, and act accordingly. 


LEA ge met ca 
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I shall go to Saginaw Monday, and to Detroit as soon as soon as 
possible. 
With assurances of my personal regards, I remain, truly y’rs, &ce., 


GEO. J. ROBINSON. 


1524 Exuipit “9 A.’ 
| On Cars. 
4... C:: 

[ make the following, hoping it will be satisfactory to all, and 
that the importance of satisfying workmen in. preference to Evans, 
that a multitude of small debts are as difficult as larger ones—cer- 
tainly the most anxious and painful of my lfe—yet if a hell inter- 
vened I would pass them, and face my men. I have enough to 
take me home, and no more. So once there [ must stop and live 
with them. If the proposition is satisfactory telegraph me at Fraser 
— Bay City. 

The $2,000 and house to be a gratuity to the Co. if they want 
it 4 t ok yse of business, . 

2nd. The C. H. & Co. note, 86,000, to be merged by Haines into 
the security he puts up, making one security for this, and what he 
puts up In lieu of endorsement. 

ord. G. B. H. holding the security, then H. M. R., only to be asked 
to endorse jointly, making of endorsers on a par. 

4th. The gratuity mentioned in Ist proposition being accepted, 
then I shall not be required to make it up as capital. 

oth. Supposed error, by Renney, in my account, to be corrected, 
if an error. : 

6th. All above being accepted, I have no further conditions to 
make. 

Write me. 

Yours truly, | ads Eh. 


P.S.—If men in woods go back on me shall I try to secure their 
pay on anything at mill? My answer is: No; unless you think 
best. 

1525 ExuHipit “10 A.’ 


Geo. 5. Robinson to testify. 


G. B. MELVILLE: 

I deny that I helped to take the Oliver inventory, 1867; deny 
that there was 2} millions logs; deny that there was $8,000 in 
goods. : 

Deny that H. M. was partner or that I was controlled by him; 
deny that Oliver contracts were good contracts; Melville was Op- 
posed to running water-mill; I deny that Melville was ever sent to 
Oliver with any offer or that Hawkins was so sent. 

Deny that I had any interest in Haines & Oliver contract of Sept., 
1868; deny that I boarded with Melville at the time of these trans- 
actions. 

Deny any talk with Melville as to plans of excluding Oliver, or 
the existence of such plans; deny any previous knowledge of the 


oe ne rea eet ae a eo ee _ — - a 
rare Ca A yo ar age eave ma rap 8 4 ment f abed here . 


—— —_ 


GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. Lise 


Cunningham purchase or trust, or any arrangement to run the 
property for Oliver. | 

Deny that Hawkins was ever constituted my agent or Co.’s ag’t; 
deny that in 1869 lumber was shipped all over Buffalo, Sandusky, 
Chicago, & Detroit. Every cargo went to Buffalo. Deny the Ossi- 
neke Mill Co. was a firm name, and deny that the name was used 
to keep the creditors of O. & R. from attaching the goods; deny the 
company was a combination of mortgages, or telling Melville so; 
deny that I was a party in devising the Cunningham trust or any 
plans of management with Melville or any one else. 

Admit that the Champion. may have been at dock when Oliver 
sold to Cunningham, but she left Sept. 9th, and not on 4th or 5th. 

Deny that the gross earnings have [been] 525,000 or that the net 
earnings have been $200,000. 

Deny saving “Go on and ship it in H. M. R.’s name. There are 
no papers yet signed.” 

Deny any expression as to Oliver that he was to be “ cleaned out.” 

Deny that Oliver made demands for a settlement on June, ’68, or 
at any other time. 

Deny that in Sept., 68, boarded with Melville, or after Aug., ’68. 

Deny conversation as to having a receiver appointed. 

Deny that Melville left employ in consequence of lawsuits. It 
was on account of being reduced. 

Deny that the water-mill could have been run profitably, and af- 
firm that Melville was dead against it. 

Deny the $190 matter with Hawkins. 

Following is according to Melville: 


Logs on hand by Oliver, ’67—8_.._-......-......-.... 2% mallion, 
Got out by Oliver & Robinson in ’67-’68_----~------ 8 million. 
et G08. OF U. a. ee. ee, OO ej. ok ., § mullion. 
Oe * Her aes, Oe ace Sree Teer ores Tigh ipa ssn an ssa 
1526 As a matter of fact all these logs made only: 
Lumber shipped by O. & R., ’69_----_- ....-. -----.. 5,530,438 ft. 
Lumber shipped by C. H. & Co., 69 ......-.......-.. 5,066,076 & 
imenoer snropea Oy ©. a2. -@ Co. 70... 2. ......2.-. 5,631,361 ft. 
a eh a a ancients ce oatioe een so Aa OVO 


16,727,875 ft. 
What letter is it in Canfield’s office a copy of which Melville 
swears to? 
Oliver & Robinson’s lumber was very coarse instance inspection 
bills. | 
C., R., H. & Co. was not extra good instance inspection bills. 
Melville says when Cunningham bought there was 2 


malon. semmeer OF ANG. -..... ~-..5................ 2000000 

The mill run 8 mo’s, night & day, which, at 60 M. per 
aie Oe NR WIE Ns ain oto i meow dene cena ns, 4,680,000 
6,680,000 


1134 GARRETT B. HUNT ET AL. VS. DAVID D. OLIVER. 


The facts are that we shipped 1,800 M., & wintered over 700 M; 
25,000 M. 
| We could not have had but little lumber, owing to dock room & 
it to above figures. 


| If 2 miliion on hand then, 3 months’ saving gives only 500 M, 
which would be less than 4 Mi ft. for 12 hours. 
at | Gallup testimony.—The $6,000 balance to Oliver's credit is a 
myth. 


Che $800 of Oliver belonged to company, passed to his credit, and 
pi eey used. | | | 

Miller testimony —No notes to make. He should have been 
charged, but was not. 

S. Elsworth Testimony.—He ¥ AS Hkely corrected his own testi- 
mony. 

EK. H. Toland.—Toland says the water mill was stopped when the 
steam mill started [in] 1867, Sept., which was before I went there. 
| Deny that any ee bills were ever headed Ossineke Lumber Co. 
et | in the spring of 1869, or any other time. Deny that Hawkins had 
any charge. After the Cunningham purchase Oliver ceased to man- 
age, for the reason that he was attending to his private affairs. 

Wayne testimony.—No notes to make. 

I’. Dyer testimony.—Sections 26, 29, 54, & 35 have not been aban- 
doned or fully lumbered. Last winter’s work was not cleaned up in 
consequence of extraordinary bad winter. He overestimates the 
timber; overestimates value of stumpage. He thinks $ white pine 
q & 3 Norway, which is probably correct. 

My McArther testimony.—Don’t see thatit amounts toanything. 
t 1527 Jno. Dale also confirms the fact that the water mill was 

shut down before I went to Devil river. Overstates value of 
stumpage. Did not ship in year of ’69 6 or 7 million. 

Dan’l Carter testimony.—Testifies to waste, stumpage value, and 
estimates timber standing. 

Rob. Robinson testimony.—Deny that in spring of ’68 that there 
was 1,400,000 ft. pine lumber. Deny that Hawkins and myself run 
the property together. Says he was not in the employ of any such 
co. as Ossineke Mill Co. Deny that Hawkins was there a month in 
exclusive charge. The money p’d to Hawkins was ch’e’d to him by 
O. & R. He went to Buffalo on business of O. & R., and not on any 
secret message, and not on anybody else’s business than O. & R. 

P. Kerschner.—Don’t see any thing i in it of importance. 

Geo. Hawkins testimony.—I confirm Hawkins’ dates as to Oli- 
ver’s deed to Cunningham, to wit: Sunday, must be 6th, it rained, 
and that it was Tuesday, must be 8th, when the deed was executed, 
and it was Friday, 4th, at dinner t'me, when they arrived. This 
witness denies what Melville has seid, and says he did not speak 
with me about taking an interest i the partnership before Oliver’s 
transfer to C. It was Oliver who constituted H. M. an agent, and 
gave him a lien upon his interest not with my knowledge. 

D. D. Oliver testimony.—Don’t see his testimony: 

As to Oliver’s testimony.—Deny that H. M. R. was a partner. 
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After going over property with Oliver, did not agree to meet him 
in Detroit. Oliver did know of the clause investing me with prin- 
cipal charge. After negotiations were almost to a close I was about 
to back out, and the Wayne & Preston claims were offered as se- 
curity. No agreement as to outstanding accounts. Why agreement 
was dated back. The balance to his credit was a myth. As to 
Oliver’s contracts with Haines, $5,000 advance was not ch’g’d to him. 
The contracts made by H. M. R. were made under directions of letters 
fromm Ossineke. The moneys rec’d of Miller all appeared on O. & R. 
books. I collected all except 1st payment. The chattel m’t’g. given 
by me was with Oliver’s consent. See Oliver & Melville letter on 
the subject. ‘Our friendly relations ceased because Oliver misrepre- 
sented claims upon the property. Lumber sales made by O. & R. 
properly accounted for and properly paid to creditors, &e. Oliver’s 
estimates of logs and lumber are unreliable, and do not agree with 
fixed facts. Oliver was never excluded. Seelhis letter. Never made 
any offer to buy his interest. Talked at random on the subject and 
informal. | 
1528 The agreement [of] C. Haines & Co. and Oliver, 20th July, 
‘68, put in writing by me, what there is of it, had no interest, 
beyond getting more responsible party as partners. 

My conversation with Cunningham and Oliver, at time Cunning- 
ham brought dates, &c., my treatment of Hawkins after departure 
of Cunningham, and met Hawkins a few days afterwards at Detroit. 
See some letters on this subject. I treatea Cunningham as a bona fide 
purchaser. | i 

Oliver ratified Buffalo agreements by his deed and subsequently 
by his wife’s deed, and by agreement Oct. 5, 68; all freely made. 

My letter could not have been dated Sept. 9, because bill of sale 
was not on record at that time. 

I deny that the Buffalo agreement was based upon the Lockport 
agreement. Oliver carefully examined buffalo ag’t before it was 
signed. The agreement was not altered. 


< 
; 


Oct. 12, 68. Oliver saw the agreement 2 weeks afterwards and 
yet confirmed it. | 

I deny any arrangement with Hunt & Eschleman as partner. We 
never really wanted the property. 


1529 Exuripgir “11 A.” 


Not yet touched. 

What improvements put on the property. 

Mellville opposed to running water mill. 

The $100 to Hawkins. 

Loss by O. & R. in winter of 1867-’S. 

Wayne & Preston claim offered me as security by Oliver. 
$800 insurance moneys belonged to O. & R. 

Exhibit Melville estimates lumber Oct. 31st, 68. 

Exhibit Oliver letter, showing desire to strip land of timber. 
Did you ever threaten O’s life. 


S. DAVID D. OLIVER. 


GARRETT B. HUNT ET AL. \ 


Exhibit Oliver bill of sale to H. M. R 
Ask other depositions to be used. 
How much timber when we bought. . 
Water miil, question of stoppage. 


1530 Kxurere “2 Z.” 


Dept. 26.77. C. Flowers. 


Nov. 4, ’69. 
Mess. D. B. & H. M. Duffield. 

Gents: It is difficult to touch Oliver matter without being 
lengthy; will be short as possible, and request your careful perusal. 

[njunction—Oliver says he will get an injunction. The damag: 
to us would be inestimable, and it must be guarded against. We 
should be advised what course ‘9 take in such an event. Contempt 
of court would, if possible, be preferable to stop midst logging season. 
What shall be done? 

Relations—of C. Haines & Co. and G. J. Robinson, Ist party, with 
H.S. Cunningham and D. D. Oliver, 2nd party, does not appear to 
be fully understood by you—at least it so appears to me. At the 
time of the purchase Mr. Evans was the contemplated party who 
was to take that interest th: 3 atte rwards was sold by C. Haines & Co. 
and Geo. J. Robinson to H. 8. Cunningham. Ist party knew noth- 
Ing of elas tious existing arta n Cunningham & Oliver, and had no 
reasons, implied or expressed, that Cunningham was acting as ag’t 
for Oliver, but every reason to believe that the sale was bona fide, 
although Oliver's name appears on the contract made between C. 
Haines and Co. . G. J. K., of one part, and H. 8. Cunningham, of 
the other part, yet-1t appears only as shifting of ob ligations existing 
between *¢ phat & Oliver so as to release Cunningham from 
those obligations by his placing them upon C. Haines and G. J. R., 
and not as making Oliver a party to the contract. | | 

So far as Haines, Ranney, or Robinson was concerned there was 
no negotiations or talk of any kind with Oliver; they knew that 
Oliver & Cunningham were in conference, but knew nothing of its 
Import, or whether it related to Devil river property or outside prop- 
erty. Did not know whether Oliver was looking after and seeing 
to it that Cunningham carried out his agreements with Oliver. Did 
not feel that it was their business to ask, or that they had a right to 
ask what their business together was. 

[t is true Oliver read the agreement by Cunningham’s invitation, 
and by no one else. As between himself and Cunningham, he was 
interested in it but not as between C. Haines & Co., & Robinson. 

It is true Oliver executed the deed in accordance with that agree- 
ment. This deed was made more especially to cover lands sup posed 
to be omitted in his deed to Cunningham, and was the only condi- 
tions under which we would buy. The negoti: itions for this deed a 
was made between Cunningham «& ourselves, and the only talk with S| 
Oliver on the subject was his acknowle dgment that he had consented 
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with Cunningham.to make it, at the same time saying it was unnec- 
essary and superfluous. 

The C. Haines & Co. mortgages against Hawkins was assigned to 
G. B. Hunt sometime ALO, ulso we have pald Hunt $4,000. We do 
not propose to write Oliver, and think it inconsistent, having always 


maintained that we have nothing to do with him. 
Respectfully, y’ 
GEO. J. ROBINSON, | 
For self a G Haines & Co. 


1531-2291 | Exhibits 3 X,1, 2, 2, 4, 5, 6, A. Ridgley, A. Rice; A, 
| i? ww. Be we _-W.: M.N, E. B.: A. Burton’s 
Book, 1 to 47, 473 A to U, 95, do A, B, C, D, H, &. 59 to 60, 
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2294 Sept. od, 1568. Lumber Sh ipments from Ossineke after th 18 Date. 


Bill lading. Vessel. 


I ‘ . 
ray er? " 
( CUISIV nee, 


L868. 
Sept J A} Ch inp Ii Not foun l qT} B hu 
26 sen ’r BE. RK. Binke........ 142.3638 | Rh. kK. Bic d, Chicago 
“26 Brig Morning Star.----.| 190,972 ) 
Octo. | Sch’r Surprise r 159,636 
' 9 San Jacinto fier 199,244 ’ 
LO Kant . — 202,119 
124.554 otal d 
Oct. 7 .| Sch. Fairfield ..- 82 OOO E. & G. R. Haines, Buff 
ny do _ 144,008 62.003 | C. Haines & Co., Lockp’t. 
Zo | o | Brig 1%) ) (grande : ZOU VOU, (it) See below. 
n r less 
Zi wwii te \ Chan pion ISO) OO” (‘17 i) & I R R. San 
ci \ 
Png Fo Hy “ 14) 7S \\ | B 
] 4 (j4,) 
Sept 2 | ~ ww Cha } rT) Si) C2; 
|. (94,072 
SEE Nore.—Norv. 12, ’68. C. Haines & Co. to port Rio Grande 171,800 ft R’roads, 
2,92 | 2 i . 
22 hn) ( Jss fi é 
Feet 
LS6S. 
} e , ? } ® } : ~>} *#>*) P \ j 
Ssillpments OT SHLeS petore June Itt) se a il St 2 Bo6 OOO 
}> am ] ()¢ 1, " \ 4 +> { 13 <)> 
between June Yth & Sept. o___- i ee lL YilojobZ 
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2290 SUMMNATY Of wates of Lu nde r for Ac. { Ji21 PP ana Robinson. f JSSi- 


See abstracts of exhibits, page i/, printea evidence 
Shipment given, 2,260,705 feet. 
P17 RRY: ] le ae 
$17,882.19 Net proceeds received, lot A, & 
. " } 4 7 j i> 
11,000.00 Estimate of net proceeds, prospe ve, iot J 


28,882.19 

Actual returns by the record. 
Lot A_____. 1,201,401 feet to R. K. Bickford 12153 87 
vitae.“ [llinvis Central 


——<—— —— — eae oe 
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ass 65.000 « Peninsular lTlron 
0) ERR oermemes 
high Sete 25.138 ' Det. & Mil. R. R.- S69 S4 
zn 230.018 as A Bates... 9ESe 48 
Tepe Se a RD PY ES ES 
eG Se 979.169 ft. Biekford_- 2.1381 56 
+ J: 132.88? (x. B. Green 
& Co... 1,410 80 
_pegt, Oee 299 169 Bates etal... 4,257 16 
411.220 feet sold PAS Pe te (£99 5? 
LSOS. up tO ) 
June, ine. 2,324,316 feet & 1,133 cedar posts ....._--_- 25,581 71 
Lot C _. 1,915,562 feet, June 10 to Aug. 18th, ine. .--- 21,193 26 


Measure out 1257,878 16.774 4 
Given mill retail ._____ 310 60 
Do. 114,122 Given Cr. per A. Bates, 
ith Jan y, 1868.__... 948 28 


1352. 000 48.0535 85 

I sti hehe ! 
ann.,about 1,705,000 Ship aiter Sept. o. 
i 

057 OOO 
9907 OAAS an, 77 mm 
2297-2448 | Exhibits 663.to 87, incl., omitted, per stipulation of 

counsel. | 

2444 Kxuipir 88, E. P. Crosr, M’cu 12, ’81. 


ALPENA, ALPENA County, Micu., Dec. 29th, 1863. 
H.S. Cunningham, [isq. 

DeaR Sir: Your favor of December 15th, enquiring , 
some pine lands purchased by you of the Canal Co.and my mill, &e., 
We., is Just reed. 

In 1" vard LO the lands you mention, ave been over them often, 
and went over them with the man who made the estimates of the 
timber, and can say that they will much more than fill the reeomn- 
mend-of the company. In regard to the mill property, 1 have to say 
that the mill is not in running order. The frame is old, but the 
running gears are mostly new, and will take about four hundred 
dollars to put the mill in running order. The harbor is good. 

I will sell the mill property if I can get enough for it, but [ would | 
rather manufacture your lumber for you if we think alike in the 
matter. The stream is large enough to float logs in the spring. The 
timber besides the pine is beech, hemlock, soft maple, &e. The char- 
acter of the pine is Norway & white pine, from good moderate size 
to large, mostly good common. I will think a littie further in the 
matter. If you wish to have your lumber manufactured, please write 


In reeard to 


—_— 


> mail 
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what you Can e1ve per thousand delivered on dock in 10 feet water, 
when you wish to operate. 
Yours, truly, DAVID D. OLIVER. 
2445~2536 [ Exhibits 89, 80, 81, 82, 83, A i to A 6, B to F, H to 
M. 25 to 28. & 35 omitted. ver stipulation of counsel. | 
EXHIBIT 37 
OSSINEKE, June 19, 1868. 


GENTLEMEN: We have spd you pr sch’r poplar lumber per bill 
inclosed We badvores billaaved out mud “oul ohivd oo Gaal 
of ‘Traveler, but she never came here. Therefore we had to ship it 


, . : . om . ] y > ' J i. + : a4 ' . 
On aceount or not having dock room, On Our GOCK, Tor It. Wut 

‘ ines ae gen hav oe Ve 4 i a ay Eh kk 
ene. Vave Oul, and we nave HOt yveehn abdvie to Saw anv Ior a WeeK. 


ry. ; r ea ; ee, fons ;, af e i a , . +1 
herefore, not having much tumbet! dock} ed |, could not ill your bill 
id RR ] ia Rr es Re Ss MRE 
the letter. Would have done it if we had not broke down 
> = £ 8 > 
Kesp’y ' UU). & R. 


c 


998-2546 | Exhibits 38, 39, 40, & 41 omitted, pe stipulation 01 


? 7 
COUNSEL. | 


Mr. Geo. J. Robinson. 
D’r Str: I received your favor of the 21st inst., enclosing $235.00, 
ie McRae judgment in 
has not acknowl- 


} ’ ee } . . i pare es } 

and thank you tor the same. his settles tl 

} ‘ ’ i] } ES 

[see that Mrs. Oliver has signed the deed, but 
? ‘ ae : } ] : : 4 

edged It O} had mer SIghnature 
i* ° ’ } j } } } : 

(Of course, he r simnature adoes ho good unhiess acknowledged and 

it y to law. 

| return the d ithe | Pe P eR Le HS Pe Seen ee 

return the deed, without handing 1t to the register, with a sug- 

* } , . . > at ee . " 5 © 

gestion that you let a justice of the peace take it ana go to Mrs. Oh- 


witne Ss sc]. 


$ 
witnessed aceording 


- : ; = dk } ‘a ! : } ] “<. °= nif 4 
ver and have it acknowledged and signed by two witnesses. You 
will see that | have made outa form ofr acknowledgement to 
by the justice. 
ae " +» ] } + a2 -_ ] } . Re ee ‘ o>) sine a 
aiso return theabstracts and send Vou a HeW avstract O} 12. which 
7 : 4 ' : . 
} 


~ 
J 
peed 
—_ 
bee 
= 
pondend 


seems to make everything all ri. whol 
1). (). up LO the time of the formation of thi copartnership ot (OW 
R., with the exception of the deed of the U.S. marshal -to ‘ : 
Burtech. This Was a deed executed by the marshal oO] three descrip- 
tions of land, two of which are fr. 1 & S. W. t SS. W. of see. 12. 
The sale Is void Ol} the face ot the deed, becaust Loe deed shows Oli 
its face the fact that the descriptions were not sold separately, but 
that the whole three descriptions were lumped off together. 

The statute requires that when, by virtue of an execution, a sheriff 
or other officer sells real estate consisting of several known tracts 
and parcels of land, that they must be sold separately; and this is 
the only way that a sale cap be made of real estate. 

[ have conciuded that your title at Devil river is sound and good 
as need be. 


Yours, truly, J. B. TUTTLE. 
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2548 EXHIBIT “ 43.” 


STATE OF MICHIGAN, ? 
if ounty of . 1/) ena, je 


The circuit court lor the county of Alpena, in the name of the peo- 
ple of the State of Michigan, to the sheriff of the county of Alpena 
Greeting : 


>] 


Whereas on the second day of June, one thousand eight hundred 
and sixty-eight , Donald McRae, plaintiff, recovered against David 
D. Oliver and George J. Robinson, dete dants, before M. MeCartne Vy 

justice of the peace in and for said [county v], thesum of two 
sEAL.] hundred and one dollars and QO cents for damages and 

twenty-three dollars and 00 cents, costs of suit, whereof the 
sald defendants now stand convicted, as appears by a transcript of 
said judgment filed in this court, pursuant to the statute: 

Now, therefore, you are hereby commanded that of the goods and 
cl attels of the said David DD. Oliver WY (seorge J. Robinson, defend- 
ants, and, for want thereof, then of their lands and tenements in your 
bailiwick, you cause to be made the damages and costs aforesaid, and 
also three dollars and 00 cents, the costs of said transcript and pro- 
ceedings in this court, making in all the sum of two hundred and 
twenty-seven dollars and O00 cents. And have you those moneys 
before ” said circuit court for the county of Alpena, at the court- 
louse in Al ipecha, on the first Tur sday of March next, to render the 
same to the plat ntiff for his damages ana costs aforesaid ; and have 
you then E and | » this writ. 

Witness the orable J. G. Sutherland, cireuit Judge, at Alpena, 
this twenty-third d sie of December, in the year one thousand eight 
hundred and sixty-eight. 

F. BUNDY, Clerk. 


he COLVE cj the execution Dee. 23rd  1S6S , at | o clock )). mM. 


By virtue of the within execution I did levy and seize 1 horizon- 
tal steam engine 16 in. x 20 inches, 4 steam boilers 40 in. by 20 feet 
long, smoke-pipe, breeching, and fire fronts, grate, heater, mud pipe, 
connection pipe S, sovernor, pulp, Steam drum, shaft, crank, and fly 
vheel, all connected together, and situated in the steam mill at the 
mouth of Devil river, in the township of Ossineke, in the county of 
Alpena. | 

OREN ERSKINE, Sheriff, 
by G. B. MELVILLE, 
Depy Shereff. 

Judgment rendered June 


ee IE S|, ee 
Constable’s costs 
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Reissued July 4, 1876. 
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GEORGE GARDNER. 


Improvement in Chair-Seats. 


No, 127,045. Patented May 21, 1872. 
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G. GARDNE 
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Assignor, by mesne assignments, to 0. L., W., & J. E. GARDNER. 


Chair-Seat. 
Reissued Feb. 24, 1880. 
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No. 127,044. | Patented May 21, 1872, 


G. GARDNER. 
CHAIR-SEAT. 
No. 7,202. Reissued July 4, 1876. 
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A.D. 1857. Ave. 5. N° 2117 | re | (1 SHEET) 
_BOTTURI’S Spreciricarion . — 


The lad drawng is party colored poly : Te eae, 


Stouc by Malby & Sous. 


